Docket #0008 Date Filed: 11/9/2011

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11

)
S.AL Inc,, et al., ase No. 11-] K )
BLITZU.S.A., 1 /1 } CaseNo. 11

)
Debtors. } (Joint Administration Requested)

)

DEBTORS’ MOTION FOR ENTRY OF
INTERIM AND FINAL ORDERS DETERMINING ADEQUATE
ASSURANCE OF PAYMENT FOR FUTURE UTILITY SERVICES

Blitz U.S.A., Inc. (“Blitz”) and certain of its affiliates, as debtors and debtors in
possession (collectively, the “Debtors™), file this motion (this “Metion™) for entry of an interim
order, substantially in the form attached hereto as Exhibit A (the “Interim Order”), and a final
order, substantially in the form attached hereto as Exhibit B (the “Final Order”), determining
adequate assurance of payment for future utility services and prohibiting utility providers from
altering or discontinuing service on account of outstanding prepetition invoices and establishing
procedures for determining adequate assurance of payment for future utility services and
scheduling a final hearing (the “Final Hearing”) to consider entry of the Final Order. In support
of the Motion, concurrently herewith, the Debtors submit the Declaration of Rocky Flick,
President and Chief Executive Officer of Blitz U.S.A., Inc. in Support of the Debtors’ Chapter 11

Petitions and First Day Motions (the “First Day Declaration”) and respectfully state as follows:

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, include: LAM 2011 Holdings, LLC (8742); Blitz Acquisition Holdings, Inc. (8825); Blitz Acquisition,
LLC (8979); Blitz RE Holdings, LLC (9071); Blitz U.S.A_, Inc. (8104); and F3 Brands LLC {2604}. The location
of the Debtors’ corporate headquarters and the Debtors’ service address is: 404 26th Ave. NW Miami, OK 74354,
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Jurisdiction and Venue

I. The United States Bankruptcy Court for the District of Delaware (the “Court™)
has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This matter is a core
proceedmg within the meaning of 28 U.S.C. § 157(b)2).

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

3. The statutory bases for the relief requested herein are sections 105(a) and 366 of
title 11 of the United States Code (the “Bankruptcy Code) and Rule 9013-1(m) of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the
District of Delaware (the “Local Bankruptcy Rules™).

Introduction

4. As described in the First Day Declaration, the Debtors are the industry leader in
portable fuel containment. Since its inception as the supplier of the traditional, olive-drab jerry
can to the U.S. military throughout WWII, Blitz U.S.A., Inc. and its predecessor companies have
evolved into the producer of the best fuel containment products in the world. Today, the red
plastic jerry can is an American icon. With its global headquarters in Miami, Oklahoma, the
Debtors employ approximately 250 employees and achieve annual sales of approximately $80
million. Through end of fiscal year 2011, the Debtors generated $80 million in revenue and $6
million in adjusted EBITDA.

5. Notwithstanding its industry leading position and time-tested product line, the
Debtors have recently become the subject of over 35 pending lawsuits alleging, among other
things, certain product deficiencies. Despite the Debtors’ firm belief that its products are safe
and free of deficiencies, on the date hereof (the “Petition Date”), each of the Debtors filed a
petition with the Court under chapter 11 of the Bankruptcy Code to address the challenges posed
by the overwhelming pending litigation. The Debtors are operating their businesses and
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managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of thé
Bankruptcy Code. No request for the appointment of a trustee or examiner has been made in
these chapter 11 cases, and no committees have been appointed or designated. Concurrently
with the filing of this Motion, the Debtors have requested procedural consolidation and joint
administration of these chapter 11 cases.

Relief Requested

6. By this Motion, the Debtors seek entry of interim and final orders:
(a) determining that the Utility Providers? have been provided with adequate assurance of
payment within the meaning of section 366 of the Bankruptcy Code; (b) approving the Debtors’
proposed offer of adequate assurance and procedures governing the Utility Providers’ requests
for additional or different adequate assurance; (¢) prohibiting the Utility Providers from altering,
refusing or discontinuing services on account of prepetition amounts outstanding and on account
of any perceived inadequacy of the Debtors’ proposed adequate assurance pending entry of the
Final Order; and (d) determining that the Debtors are not required to provide any additional
adequate assurance beyond what is proposed by this Motion, pending entry of the Final Order.

The Utility Providers

7. As set forth in the First Day Declaration, in the ordinary course of business, the
Debtors incur expenses for gas, water, sewer, electric, telecommunications, waste and other
similar utility services provided by approximately four utility providers (as such term is used in
section 366 of the Bankruptcy Code, collectively, the “Utility Providers™), a list of which is

attached as Exhibit C hereto (the “Utility Service Lisf’).?> On average, the Debtors spend

Capitalized terms used in this section shall have the meanings set forth elsewhere in this Motion.

3 Although the Debtors believe that the Utility Service List includes all of their Utility Providers as of the Petition
Date, the Debtors reserve the right to supplement the Utility Service List if any Utility Provider has been
omitted. Additionally, the listing of an entity on the Utility Service List is not an admission that such entity is a
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approximately $122,081.38 each month on utility costs. As of the Petition Date, the Debtors
estimate that approximately $28,095.44 in utility costs are outstanding.

8. Uninterrupted utility services are essential to the Debtors’ ongoing operations
and, therefore, to the success of their reorganization. Indeed, any interruption of utility services,
even for a brief period of time, would negatively affect the Debtors’ operations, customer
relationships, revenues and profits, seriously jeopardizing the Debtors’ reorganization efforts
and, ultimately, recoveries to creditors. It, therefore, is critical that utility services continue
uninterrupted during these chapter 11 cases.

1. The Proposed Adequate Assurance.

9. The Debtors intend to pay postpetition obligations owed to the Utility Providers in
a timely manner. The Debtors expect that their cash flow from operations and cash on hand
combined with anticipated DIP financing will be sufficient to pay postpetition obligations related
to their utility service.

10.  Nevertheless, to provide additional assurance of payment for future services to the
Utility Providers, the Debtors propose to deposit $57,000.00 (the “Adequate Assurance
Deposit”), into a segregated, interest-bearing account (the “Adequate Assurance Deposit
Account”) within 3 business days following entry of the Interim Order. The amount of the
Adequate Assurance Deposit equals the estimated aggregate cost for two weeks of utility service,
calculated as a historical average over the past 12 months. The Adequate Assurance Deposit will

be held for the benefit of Utility Providers during the pendency of these chapter 11 cases.?

utility within the meaning of section 366 of the Bankruptcy Code, and the Debtors reserve the right to contest
any such characterization in the future.

The Debtors further request that any Adequate Assurance Deposit required by, and deposited into the Adequate
Assurance Deposit Account on behalf of, any Utility Provider pursuant to the procedures described herein be
returned to the Debtors upon confirmation of a plan of reorganization, if not applied or returned earlier.
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11.

The Debtors submit that the Adequate Assurance Deposit, in conjunction with the

Debtors’ demonstrated ability to pay for future utility services in the ordinary course of business

(together, the “Proposed Adequate Assurance™), constitutes sufficient adequate assurance to the

Utility Providers, If any Utility Provider believes additional assurance is required, that Utility

Provider may request such assurance pursuant to the procedures set forth below.

12.

In light of the severe consequences to the Debtors of any interruption in services

by the Utility Providers, but recognizing the right of the Utility Providers to evaluate the

Proposed Adequate Assurance on a case-by-case basis, the Debtors propose that the Court

approve and adopt the following procedures (the “Adequate Assurance Procedures™).

a.

RLF15563742v.2

The Debtors will mail a notice of the hearing date and a copy of this Motion to the
Utility Providers on the Utility Service List so that such Motion is received within
14 days of the hearing date on this Motion.

If a Utility Provider is not satisfied with the Proposed Adequate Assurance and
seeks additional assurance of payment in the form of deposits, prepayments, or
otherwise, it must serve a request (an “Additional Assurance Request’) upon:
(iy 404 26th Ave. NW Miami, OK 74354, Attn: Rocky Flick; (ii) proposed
counsel to Blitz U.S.A., Inc., the Debtors, Richards, Layton & Finger, P.A., One
Rodney Square, 920 North King Street, Wilmington, Delaware 19801, Atin:
Daniel J. DeFranceschi; (iii} The Office of the United States Trustee for the
District of Delaware, J. Caleb Boggs Federal Building, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware, 19801; and (iv) proposed counsel to
any official committee appointed in these chapter 11 cases {(collectively, the
“Notice Parties™).

Any Additional Assurance Request must: (i} be made in writing; (i) set forth the
location for which utility services are provided; (iii) include a summary of the
Debtors” payment history relevant to the affected account(s), including any
security deposits; (iv) certify the amount that is equal to two weeks of utility
service it provides to the Debtors, calculated as a historical average over the past
12 months; (v} certify that it currently is not paid in advance for its services; and
(v1) explain why the Utility Provider belicves the Debtors’ Proposed Adequate
Assurance is not sufficient adequate assurance of future payment.

Upon the Debtors’ receipt of any Additional Assurance Request at the addresses
set forth above, the Debtors shall have 21 days from the receipt of such
Additional Assurance Request (the “Resolution Period”) to negotiate with such




Utility Provider to resolve such Utility Provider’s request for additional assurance
of payment.

e. The Debtors may resolve any Additional Assurance Request by mutual agreement
with the Utility Provider and without further order of the Court, and may, in
connection with any such agreement, provide a Utility Provider with additional
adequate assurance of future payment, including, but not limited to, cash deposits,
prepayments and other forms of security, without further order of the Court if the
Debtors believe such additional assurance is reasonable.

f. If the Debtors determine that the Additional Assurance Request is not reasonable
and are not able to reach an alternative resolution with the Utility Provider during
the Resolution Period, the Debtors, during or immediately after the Resolution
Period, will request a hearing before the Court to determine the adequacy of
assurances of payment with respect to a particular Utility Provider
(the “Determination Hearing™) pursuant to section 366{(c)}3) of the Bankruptcy
Code.

g Pending resolution of any such Determination Hearing, the Utility Provider filing
such Additional Assurance Request shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of unpaid charges for prepetition
services or on account of any objections to the Proposed Adequate Assurance.

h. The Proposed Adequate Assurance shall be deemed adequate assurance of
payment for any Utility Provider that does not make an Additional Assurance
Request.

13, Absent compliance with the Adequate Assurance Procedures, the Ultility

Providers are forbidden to alter, refuse or discontinue service on account of any prepetition
charges or require additional assurance of payment other than the Proposed Adequate Assurance,
pending entry of the Final Order.

1I. Subsequent Modifications.

14. To the extent that the Debtors subsequently identify additional providers of utility
services, the Debtors seek authority to amend the Utility Service List to add or remove any
Utility Provider. The Debtors further request that the Court make the Interim and Final Orders
apply to any such subsequently identified Utility Provider, regardless of when each Utility

Provider was added to the Utility Service List. The Debtors shall have the period specified in the
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proposed Adequate Assurance Procedures to seek to resolve any subsequently added Utility
Provider’s Additional Assurance Request by mutual agreement with the Utility Provider without
further order of the Court or to schedule a Determination Hearing with the Court to determine the
adequacy of assurance of payment with respect to such Utility Provider in accordance with such
Adequate Assurance Procedures.

15.  The Debtors request that all Utility Providers, including subsequently added
Utility Providers, be prohibited from altering, refusing or discontinuing utility services to the
Debtors absent further order of the Court.

Basis for Relief

1. The Utility Providers are Adeguately Assured of Pavment for Future Services.

16. Section 366(c)(2) of the Bankruptcy Code provides that a utility provider may
discontinue its services to a debtor if the debtor has not furnished adequate assurance of payment
within 30 days after the petition date. Congress enacted section 366 of the Bankruptcy Code to
protect debtors from utility service cutoffs upon a bankruptcy filing while providing utility
companies with adequate assurance that the debtors will pay for postpetition services.
See H.R. Rep. No. 95-595, at 350 (1978), reprinted in 1978 U.S.C.C.AN. 5963, 6306.
Accordingly, section 366 of the Bankruptcy Code protects debtors by prohibiting utilities from
altering, refusing or discontinuing services to a debtor solely on account of unpaid prepetition
amounts for a period of 30 days after a chapter 11 filing. At the same time, it protects utilities by
permitting them to alter, refuse or discontinue service after 30 days if the debtor has not
furnished “adequate assurance” of payment in a form “satisfactory” to the utility.

17.  Section 366(c) of the Bankruptcy Code also restricts the factors that a court may
consider when determining whether an adequate assurance payment is, in fact, adequate.

Specifically, courts no longer may consider (a) the absence of a security deposit before a debtot’s
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petition date, (b)a debtor’s history of timely payments, or (c)the availability of aﬁ
administrative expense priority when determining the amount of a deposit. Notwithstanding
these changes, it does not appear that Congress intended to—or did—abrogate the bankruptcy
court’s ability to determine the amount of adequate assurance necessary or change the
fundamental requirement that assurance of payment must simply be “adequate.”

18. Thus, while section 366(c) of the Bankruptcy Code limits the factors a court can
consider when determining whether a debtor has provided adequate assurance of payment, it
does not limit the court’s ability to determine the amount of payment necessary, if any, to
provide such adequate assurance. Instead, section 366(c) of the Bankruptcy Code gives courts
the same discretion in determining the amount of payment necessary for adequate assurance that
they previously had wunder section 366(b)of the Bankruptcy Code. Compare
11 U.S.C. § 366(b) (2005) (“On request of a party in interest and after notice and a hearing, the
court may order reasonable modification of the amount of the deposit or other security necessary
to provide adequate assurance of payment.”) with 11 U.S.C. § 366(c}(3)(a) (2005) (“On request
of a party in interest and after notice and a hearing, the court may order modification of the
amount of an assurance payment under paragraph (2).”).

19.  In addition, it is well-established that section 366(b) of the Bankruptcy Code
permits a court to find that no adequate assurance payment at all is necessary to provide a utility
with adequate assurance of payment. See Va. Elec. & Power Co. v. Caldor Inc.-N.Y., 117 F.3d
646, 650 (2d Cir. 1997) (“Even assuming that ‘other security’ should be interpreted narrowly, . . .
a bankruptcy court’s authority to ‘modify’ the level of the ‘deposit or other security’ provided for
under § 366(b), includes the power to require ‘no deposit or other security’ where none is

necessary to provide a utility supplier with ‘adequate assurance of payment.”) (citation omitted).

RLFI 5563742y, 2




This principle may be applicable in cases where the debtor has made prepetition deposits or
prepayments for services that nutilities ultimately will render postpetition. See
H US.C. § 366(c)1)A)v) (recognizing a prepayment for postpetition services as adequate
assurance). Accordingly, even after the 2005 revisions to section 366 of the Bankruptcy Code,
courts continue to have discretion to determine the amount of adequate assurance payments and,
where appropriate, to determine that no such payment is necessary,

20. Finally, section 366(c) of the Bankruptcy Code, like section 366(b) of the
Bankruptcy Code, requires only that a utility’s assurance of payment be “adequate.” Courts
recognize that adequate assurance of performance does not constitute an absolute guarantee of a
debtor’s ability to pay. See, e.g., In re Adelphia Bus. Solutions, Inc., 280 B.R. 63, 80 (Bankr.
S.D.N.Y. 2002) (“In determining adequate assurance, a bankruptcy court is not required to give a
utility company the equivalent of a guaranty of payment, but must only determine that the utility
is not subject to an unreasonable risk of nonpayment for postpetition services.”); see also In re
Caldor, Inc.-N.Y., 199 B.R. 1, 3 (Bankr. S.D.N.Y. 1996) (stating that section 366(b} “does not
require an ‘absolute guarantee of payment’), aff 'd sub nom. Va. Elec. & Power Co. v. Caldor,
Inc.-N.Y., 117 F.3d 646 (2d Cir. 1997). Courts also have recognized that, in determining the
requisite level of adequate assurance, bankruptcy courts should “focus ‘upon the need of the
utility for assurance, and to require that the debtor supply no more than that, since the debtor
almost perforce has a conflicting need to conserve scarce financial resources.”” Va. Elec. &
Power Co., 117 F.3d at 650 (emphasis in original); see also In re Penn Cent. Transp. Co.,
467 F.2d 100, 103-04 (3d Cir. 1972) (affirming bankruptcy court’s ruling that no utility deposits
were necessary where such deposits likely would “jeopardize the continuing operation of the

[debtor] merely to give further security to suppliers who already are reasonably protected™).
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Accordingly, demands by a Utility Provider for a guarantee of payment should be refused when
the Debtors’ specific circumstances already afford adequate assurance of payment.

21.  The Debtors submit that the Proposed Adequate Assurance, the Adequate
Assurance Deposit Account and the Adequate Assurance Procedures provide more than adequate
assurance of future payment. Furthermore, the Debtors expect that revenue from continued
operations, coupled with cash on hand, will be sufficient to pay their operating costs, including
utility costs, as such costs come due. Moreover, the Debtors have a powerful incentive to stay
current on utility obligations because of their reliance on utility services for the operation of their
businesses. These factors, which the Court may (and should) consider when determining the
amount of any adequate assurance payments, justify a finding that the Proposed Adequate
Assurance, Adequate Assurance Deposit Account, and the Adequate Assurance Procedures are
more than sufficient to assure the Utility Providers of future payment.

22.  The Court has granted similar relief to that requested herein in a number of cases
in this district. See, e.g., In re Friendly Ice Cream Corp., No. 11-13167 (Bankr. D. Del. Oct. 24,
2011) (deeming utilities adequately assured where the debtor established a segregated account
containing the aggregate estimated cost for two weeks of utility service); In re Neb. Book Co.,
No. 11-12005 (Bankr. D. Del. July 21, 2011) (same); In re L.A. Dodgers LLC, No. 11-12010
(Bankr. D. Del. July 19, 2011) (same); In re Ambassadors Int’l, Inc., No. 11-11002 (Bankr. D.
Del. Apr. 26, 2011) (same); In re Stallion Oilfield Servs. Ltd., No. 09-13562 (Bankr. D. Del.
Nov. 16, 2009) (same); In re Visteon Corp., No.09-11786 (Bankr. D. Del. May 29, 2009)
(same); In re Masonite Corp., No.09-10844 (Bankr. D. Del. Mar. 17, 2009) (same); In re
Portola Packaging, Inc., No.08-12001 (Bankr. D. Del. Aug. 29, 2008) (same); In re Hines

Horticulture, Inc., No. 08-11922 (Bankr. D. Del. Aug. 22, 2008) (same); In re Pierre Foods,
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Inc., No.08-11480 (Bankr. D. Del. July 16, 2008) (same}, /n re ACG Holding&, Inc.,

No. 08-11467 (Bankr. D. Del. July 16, 2008) (same); In re Tropicana Entm’t, LLC,
No. 08-10856 (Bankr. D. Del. May 6, 2008) (same); In re Leiner Health Prods. Inc.,
No. 08-10446 (Bankr. D. Del. Mar. 12, 2008) (same); In re Buffets Holdings, Inc., No. 08-10141
(Bankr. D. Del. Feb. 28, 2008).

23.  Moreover, if a Utility Provider disagrees with the Debtors’ analysis, the Adequate
Assurance Procedurcs will enable the parties to negotiate and, if necessary, seek Court
intervention without jeopardizing the Debtors’ continuing operations.

1I. The Adequate Assurance Procedures are Appropriate.

24. The Court has authority to approve the Adequate Assurance Procedures under
section 105(a) of the Bankruptcy Code. Section 105(a} of the Bankruptcy Code provides that the
Court “may issue any order, process or judgment that is necessary or appropriate to carry out the
provisions of this title.” The purpose of section 105(a) of the Bankruptcy Code is “to assure the
bankruptey courts [sic] power to take whatever action is appropriate or necessary in aid of the
exercise of their jurisdiction.” 2 COLLIER ON BANKRUPTCY § 105.01 (15th ed. rev. 2007).

25.  The proposed procedures are necessary in these chapter 11 cases. If they are not
approved, the Debtors could be forced to address numerous requests by the Utility Providers in a
disorganized manner during the critical first weeks of these chapter 11 cases. Moreover, a
Utility Provider could unfairly disadvantage the Debtors by unilaterally deciding—on or after the
30th day following the Petition Date—that it is not adequately protected and discontinuing
service or making an exorbitant demand for payment to continue service. Discontinuation of

utility service could essentially shut down operations, and any significant disruption of

3 Because of the voluminous nature of the orders cited herein, such orders are not attached to this Motion. Copies

of these orders are available upon request of the Debtors’ proposed counsel.
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operations could jeopardize these chapter 11 cases.

The Requirements of Bankruptey Rule 6003 are Satisfied

26. Pursuant to Bankruptcy Rule 6003, the Court may grant relief regarding a motion
to pay all or part of a prepetition claim within 21 days after the Petition Date if the relief is
necessary to avoid immediate and irreparable harm. Immediate and irreparable harm exists
where the absence of relief would impair a debtor’s ability to reorganize or threaten the debtor’s
future as a going concern. See In re Ames Dep’t Stores, Inc., 115 B.R. 34, 36 n.2 (Bankr.
S.D.N.Y. 1990) (discussing the elements of “immediate and irreparable harm”™ in relation to
Bankruptcy Rule 4001). As described above, the discontinuation of utility service could
essentially shut down operations, and any significant disruption of operations could jeopardize
these chapter 11 cases. Accordingly, to the extent that the Debtors are required to make any
payments related to prepetition obligations with respect to utilities services, the Debtors submit
that they have satisfied the requirements of Bankruptcy Rule 6003 to support immediate payment
of such obligations,

Waiver of Bankruptey Rule 6004(a) and 6004(h)

27.  To implement the foregoing successfully, the Debtors request that the Court enter
an order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a)
and that the Debtors have established cause to exclude such relief from the 14-day stay period

under Bankruptcy Rule 6004(h).

Notice

28. The Debtors have provided notice of the Motion to: (a) the Office of the United
States Trustee for the District of Delaware; (b) the entities listed on the Consolidated List of
Creditors Holding the 50 Largest Unsecured Claims filed pursuant to Bankruptcy Rule 1007(d);

(c) counsel to the agent for the Debtors’ proposed postpetition secured lenders; (d) counsel to the
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agent for the Debtors’ prepetition secured lenders; (e) the Internal Revenue Service; and (f) any
party that may have a particular interest in this motion. As this Motion is seeking “first day”
relief, within two business days of the hearing on this Motion, the Debtors will serve copies of
this Motion and any order entered in respect to this Motion as required by Local Bankruptey
Rule 9013-1(m). In light of the nature of the relief requested, the Debtors respectfully submit
that no further notice is necessary.

[Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request that the Court enter an order granting the
relief requested herein and granting such other and further relief as is just and proper.

Dated: November 9, 2011 RICHARDS, LAYTON & FINGER, P.A.

Wilmington, Delaware \
e

Daniel J. DeF schi (DE No. 2732)
Michael J. Merchant (DE No. 3854)
Julie A. Finocchiaro (DE No. 5303)
Amanda R. Steele (DE No. 5530)

One Rodney Square

920 North King Street

Wilmington, Delaware 19801
Telephone:  (302) 651-7700
Facsimile: (302) 651-7701

Email: defranceschi@rlf.com
merchant@rlf.com
finocchiaro@rlf.com
steele@rlf.com
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EXHIBIT A

Proposed Interim Order




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11

)
BLITZ U.S.A., Inc., ef al.,! ) CaseNo.11-[___ 1( )

)
Debtors. ) (Joint Administration Requested)

)

INTERIM ORDER DETERMINING ADEQUATE
ASSURANCE OF PAYMENT FOR FUTURE UTILITY SERVICES

Upon the motion (the “Motion™)? of Blitz U.S.A., Inc. (“Blitz”) and certain of its
affiliates, as debtors and debtors in possession (collectively, the “Debtors™), for entry of an
interim order (this “Order”) determining adequate assurance of payment for future utility
services, all as more fully set forth in the Motion, and scheduling a final hearing (the “Final
Hearing”) to consider entry of the Final Order; and upon the Declaration of Rocky Flick,
President and Chief Executive Officer of Blitz U.S.A., Inc. in Support of the Debtors’ Chapter 11
Petitions and First Day Motions (the “First Day Declaration”); and the Court having found that:
(i} the Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; (ii) thisis a
core proceeding pursuant to 28 U.S.C. § 157(b)(2); (iii) venue of this proceeding and the Motion
in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; (iv) the relief requested in the
Motion is in the best interests of the Debtors’ estates, their creditors, and other parties in interest;
and (v) the Debtors provided appropriate notice of the Motion and the opportunity for a hearing
on the Motion under the circumstances; and the Court having reviewed the Motion and having

heard the statements in support of the relief requested therein at a hearing before the Court (the

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification

number, include: LAM 2011 Holdings, LLC (8742); Blitz Acquisition Holdings, [nc. (8825); Blitz Acquisition,
LIC (8979); Blitz RE Holdings, LLC (9071); Blitz U.S.A., Inc. (8104); and F3 Brands LLC (2604). The
location of the Debtors’ corporate headquarters and the Debtors’ service address is: 404 26th Ave. NW Miami,
OK 74354,

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion,

RLF1 5563742v.2




“Hearing”); and the Court having determined that the legal and factual bases set forth in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before the Court; and after due deliberation and sufficient cause appearing

therefore, it is HEREBY ORDERED THAT:

1. The Motion is granted as set forth herein on an interim basis.
2. In addition, a Final Hearing with respect to the Motion shall be held on
, 2011 at __:  am./p.m. prevailing Eastern Time. Any objections or
responses to the Motion shall be filed on or before , 2011, and served on

parties in interest as required by the Local Rules.

3. The Debtors shall deposit the Adequate Assurance Deposit into the Adequate
Assurance Deposit Account as provided in the Motion within 3 business days following entry of
this Order.

4. Absent compliance with the procedures set forth in the Motion and this Order, the
Debtors” utility providers (the “Utility Providers™) are prohibited from altering, refusing or
discontinuing service on account of any unpaid prepetition charges and are deemed to have
received adequate assurance of payment in compliance with section 366 of the Bankruptcy Code,
pending entry of the Final Order.

5. The Adequate Assurance Deposit in conjunction with the Debtors’ cash flow from
operations, cash on hand and proceeds from the Proposed DIP Facility demonstrate the Debtors’
ability to pay for future utility services in the ordinary course of business (fogether, the
“Proposed Adequate Assurance”) and constitute sufficient adequate assurance to the Utility
Providers. The Proposed Adequate Assurance is, therefore, hereby approved and is deemed
adequate assurance of payment as the term is used in section 366 of the Bankruptcy Code,

pending entry of the Final Order.
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The following Adequate Assurance Procedures are approved:

If a Utility Provider is not satisfied with the Proposed Adequate Assurance and
seeks additional assurance of payment in the form of deposits, prepayments, or
otherwise, it must serve a request (an “Additional Assurance Request”) upon:
(1) 404 26th Ave. NW Miami, OK 74354, Attn: Rocky Flick; (ii) proposed
counsel to Blitz U.S.A., Inc., the Debtors, Richards, Layton & Finger, P.A., One
Rodney Square, 920 North King Street, Wilmington, Delaware 19801, Attn:
Daniel J. DeFranceschi; (iii) The Office of the United States Trustee for the
District of Delaware, J. Caleb Boggs Federal Building, 844 King Street, Suite
2207, Lockbox 35, Wilmington, Delaware, 19801; and (iv) proposed counsel to
any official committee appointed in these chapter 11 cases (collectively, the
“Notice Parties™).

Any Additional Assurance Request must: (i) be made in writing; (ii) set forth the
location for which utility services are provided; (iii) include a summary of the
Debtors’ payment history relevant to the affected account(s), including any
security deposits; (iv) certify the amount that is equal to two weeks of utility
service it provides to the Debtors, calculated as a historical average over the past
12 months; (v) certify that it currently is not paid in advance for its services; and
(vi) explain why the Utility Provider believes the Debtors’ Proposed Adequate
Assurance is not sufficient adequate assurance of future payment.

Upon the Debtors’ receipt of any Additional Assurance Request at the addresses
set forth above, the Debtors shall have 21 days from the receipt of such
Additional Assurance Request (the “Resolution Period™) to negotiate with such
Utility Provider to resolve such Utility Provider’s request for additional assurance
of payment.

The Debtors may resolve any Additional Assurance Request by mutual agreement
with the Utility Provider and without further order of the Court, and may, in
connection with any such agreement, provide a Utility Provider with additional
adequate assurance of future payment, including, but not limited to, cash deposits,
prepayments, and other forms of security, without further order of the Court if the
Debtors believe such additional assurance is reasonable.

If the Debtors determine that the Additional Assurance Request is not reasonable
and are not able to reach an alternative resolution with the Utility Provider during
the Resolution Period, the Debtors, during or immediately after the Resolution
Period, will request a hearing before the Court to determine the adequacy of
assurances of payment with respect to a particular Utility Provider
(the “Determination Hearing”) pursuant to section 366(c)(3) of the Bankruptcy
Code.

Pending resolution of any such Determination Hearing, the Utility Provider filing
such Additional Assurance Request shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of unpaid charges for prepetition
services or on account of any objections to the Debtors’ Adequate Assurance.
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g. The Proposed Adequate Assurance shall be deemed adequate assurance of
payment for any Utility Provider that does not make an Additional Assurance
Request.

7. This Order applies to any subsequently identified Utility Provider, regardless of
when each Utility Provider was added to the Utility Service List.

8. In accordance with this Order and any other order of this Court, each of the
financial institutions at which the Debtors maintain their accounts relating to the payment of the
obligations described in the Motion is authorized to honor checks presented for payment of
obligations described in the Motion and all fund transfer requests made by the Debtors related
thereto to the extent that sufficient funds are on deposit in such amounts.

9. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied by the
contents of the Motion or otherwise deemed waived.

10.  Notice of the Motion as provided therein shall be deemed good and sufficient and
the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules are satisfied by
such notice.

11, Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
shall be immediately effective and enforceable upon its entry.

12.  The Debtors are authorized to take all actions necessary to effectuate the relief
granted pursuant to this Order in accordance with the Motion.

Dated: , 2011
Wilmington, Delaware

United States Bankruptcy Judge
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EXHIBIT B

Proposed Final Order




IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: ) Chapter 11

)
BLITZ USA, Inc., et al.,! ) CaseNo.11-{ ()

)

Debtors. ) (Joint Administration Requested)

)

FINAL ORDER DETERMINING ADEQUATE
ASSURANCE OF PAYMENT FOR FUTURE UTILITY SERVICES

Upon the motion (the “Motion”)? of Blitz U.S.A., Inc. (“Blitz”) and certain of its
affiliates, as debtors and debtors in possession (collectively, the “Debtors™), for entry of a final
order (this “Order”) determining adequate assurance of payment for future utility services, all as
more fully set forth in the Motion; and upon the Declaration of Rocky Flick, President and Chief
Executive Officer of Blitz U.S.A., Inc. in Support of the Debtors’ Chapter 11 Petitions and First
Day Motions (the “First Day Declaration™); and the Court having found that (i} the Court has
jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; (ii) this is a core proceeding
pursuant to 28 U.S.C. § 157(b}2); (iii) venue of this proceeding and the Motion in this district is
proper pursuant to 28 U.S.C. §§ 1408 and 1409; (iv) the relief requested in the Motion is in the
best interests of the Debtors’ estates, their creditors, and other parties in interest; and (v) the
Debtors provided appropriate notice of the Motion and the opportunity for a hearing on the
Motion under the circumstances; and the Court having reviewed the Motion and having heard the

statements in support of the relief requested therein at a hearing before the Court (the

1" The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, include: LAM 2011 Holdings, LLC (8742); Blitz Acquisition Holdings, Inc. (8825); Blitz Acquisition,
LLC {8979); Blitz RE Holdings, LLC (9071); Blitz U.S.A., Inc. (8104); and F3 Brands LLC (2604). The
location of the Debtors’ corporate headquarters and the Debtors® service address is: 404 26th Ave. NW Miami,
OK 74354.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion.
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“Hearing™); and the Court having determined that the legal and factual bases set forth. in the
Motion and at the Hearing establish just cause for the relief granted herein; and upon all of the
proceedings had before the Court; and after due deliberation and sufficient cause appearing
therefore, it is HEREBY ORDERED THAT:

1. The Motion is granted as set forth herein.

2. As Adequate Assurance, the Debtors deposited the Adequate Assurance Deposit
into the Adequate Assurance Deposit Account as provided in the Motion within 3 business days
following entry of the Interim Order. The Adequate Assurance Deposit will be held for the
benefit of Utility Providers during the pendency of these chapter 11 cases.3

3. Absent compliance with the procedures set forth in the Motion and this Order, the
Debtors’ utility providers (the “Utility Providers™) are prohibited from altering, refusing or
discéntinuing service on account of any unpaid prepetition charges and are deemed to have
received adequate assurance of payment in compliance with section 366 of the Bankruptcy Code.

4, The Adequate Assurance Deposit in conjunction with the Debtors’ cash flow from
operations, cash on hand and proceeds from the Proposed DIP Facility demonstrate the Debtors’
ability to pay for future utility services in the ordinary course of business (together, the
“Proposed Adequate Assurance”) and constitute sufficient adequate assurance to the Ultility
Providers. The Proposed Adequate Assurance is, therefore, hereby approved and is deemed
adequate assurance of payment as the term is used in section 366 of the Bankruptcy Code.

5. The following Adequate Assurance Procedures are approved.

a. If a Utility Provider is not satisfied with the Proposed Adequate Assurance and
seeks additional assurance of payment in the form of deposits, prepayments, or

3 The portion of the Adequate Assurance Deposit attributable to each Utility Provider shall be returned to the
Debtors on the earlier of (a) the Debtors’ termination of services from such provider and (b) the conclusion of
these chapter 11 cases, if not applied earlier.
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otherwise, it must serve a request (an “Additional Assurance Request”) upon: (i)
404 26th Ave. NW Miami, OK 74354, Attn: Rocky Flick; (ii) proposed counsel
to Blitz U.S.A., Inc., the Debtors, Richards, Layton & Finger, P.A., One Rodney
Square, 920 North King Street, Wilmington, Delaware 19801, Attn: Daniel J.
DeFranceschi; (ii1) The Office of the United States Trustee for the District of
Delaware, J. Caleb Boggs Federal Building, 844 King Street, Suite 2207,
Lockbox 35, Wilmington, Delaware, 19801; and (iv) proposed counsel to any
official committee appointed in these chapter 11 cases (collectively, the “Neotice
Parties™).

Any Additional Assurance Request must: (i) be made in writing; (ii) set forth the
location for which utility services are provided; (iii) include a summary of the
Debtors’ payment history relevant to the affected account(s), including any
security deposits; (iv) certify the amount that is equal to two weeks of utility
service it provides to the Debtors, calculated as a historical average over the past
12 months; (v) certify that it currently is not paid in advance for its services; and
{(vi) explain why the Utility Provider believes the Debtors’ Proposed Adequate
Assurance 1s not sufficient adequate assurance of future payment,

Upon the Debtors’ receipt of any Additional Assurance Request at the addresses
set forth above, the Debtors shall have 21 days from the receipt of such
Additional Assurance Request (the “Resolution Period”) to negotiate with such
Utility Provider to resolve such Utility Provider’s request for additional assurance
of payment.

The Debtors may resolve any Additional Assurance Request by mutual agreement
with the Utility Provider and without further order of the Court, and may, in
connection with any such agreement, provide a Utility Provider with additional
adequate assurance of future payment, including, but not limited to, cash deposits,
prepayments, and other forms of security, without further order of the Court if the
Debtors believe such additional assurance is reasonable.

If the Debtors determine that the Additional Assurance Request is not reasonable
and are not able to reach an alternative resolution with the Utility Provider during
the Resolution Period, the Debtors, during or immediately after the Resolution
Period, will request a hearing before the Court to determine the adequacy of
assurances of payment with respect to a particular Utility Provider
(the “Determination Hearing”) pursuant to section 366(c)(3) of the Bankruptcy
Code.

Pending resolution of any such Determination Hearing, the Utility Provider filing
such Additional Assurance Request shall be prohibited from altering, refusing, or
discontinuing service to the Debtors on account of unpaid charges for prepetition
services or on account of any objections to the Debtors’ Adequate Assurance.




g. The Proposed Adequate Assurance shall be deemed adequate assurance of
payment for any Utility Provider that does not make an Additional Assurance
Request.

6. This Order applies to any subsequently identified Utility Provider, regardless of
when each Utility Provider was added to the Utility Service List.

7. In accordance with this Order and any other order of this Court, each of the
financial institutions at which the Debtors maintain their accounts relating to the payment of the
obligations described in the Motion is authorized to honor checks presented for payment of
obligations described in the Motion and all fund transfer requests made by the Debtors related
thereto to the extent that sufficient funds are on deposit in such amounts.

8. Notice of the Motion as provided therein shall be deemed good and sufficient and
the requirements of Bankruptcy Rule 6004(a) and the Local Bankruptcy Rules are satisfied by
such notice.

9. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
shall be immediately effective and enforceable upon its entry.

10.  The Debtors are authorized to take all actions necessary to effectuate the relief
granted pursuant to this Order in accordance with the Motion.

Dated: ,2011
Wilmington, Delaware

United States Bankruptcy Judge
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Utility Service List
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