
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
______________________________ 
      ) 
In re:      ) Chapter 11 
      ) 
BLITZ U.S.A., Inc., et al.   ) Case No. 11-13603 (PJW) 
      )  Jointly Administered 
   Debtors.  ) 
      ) Obj. Deadline:  Sept. 10, 2012 @ 12:00 p.m. EST 
      ) Hearing Date:  Sept. 11, 2012 @ 9:30 a.m. EST 
      ) Re: D.I. 574, 629 
______________________________)   
 

LIMITED OBJECTION OF CHAD FUNCHESS AND CHRIS AND HOLLY BOLING 
TO DEBTOR’S NOTICE OF SALE OF SUBSTANTIALLY ALL ASSETS FREE AND 

CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND INTERESTS 
 

 Chad Funchess and Chris and Holly Boling (the “Plaintiffs”), by and through their 

undersigned counsel, hereby submit their limited objection (the “Limited Objection”) to the 

above-captioned Debtors’ Notice of Sale of Substantially All Assets Free and Clear of Liens, 

Claims, Encumbrances and Interests (the “Sale Notice”) (D.I. 629; filed 07/23/2012).   In 

support of their Limited Objection, the Plaintiffs state the following: 

Background 

1. On May 20, 2009, Chris and Holly Boling filed a complaint, subsequently 

amended, in the United States District Court for the Western District of Kentucky [Christopher 

Boling and Holly Boling in their individual capacities v. Blitz USA, Inc., civil action number 

1:09CV-67-M] (the “Boling Action”).  The Boling Action relates to a portable gas container 

accident occurring on May 23, 2008 in Kentucky.   

2. On July 31, 2009, Chad Funchess filed a complaint, subsequently amended, in the 

Court of Common Pleas, Orangeburg County, South Carolina in the First Judicial Circuit of 

South Carolina [Chad Funchess v. Blitz U.S.A., Inc.; Palmetto Distributors of Orangeburg, LLC; 
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Express Lane, LLC; Joseph E. Carroll; & Foley’s, Inc., civil action number 2009-CP-38-1257] 

(the “Funchess Action”).  The Funchess Action relates to a portable gas can container accident 

occurring on August 15, 2007 in Orangeburg, South Carolina.  

3. On November 9, 2011 (the “Petition Date”), the Debtors filed voluntary petitions 

for relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”).  On 

November 10, 2011, the Court entered an order jointly administering the Debtors’ cases for 

procedural purposes [D.I. 31].   

4. On November 14, 2011, counsel for the Debtors in the Funchess and Boling 

Actions filed “Suggestions of Bankruptcy” in the South Carolina state court and Kentucky 

federal court, respectively.  The Funchess and Boling Actions are therefore stayed with respect to 

the Debtors as a consequence of the automatic stay provisions of 11 U.S.C. § 362(a).  The 

Funchess Action had previously been set for trial on December 5, 2011, while the Boling Action 

has been set for mediation on November 16, 2011 and a jury trial scheduled to begin March 5, 

2012. 

5. On June 15, 2012, Chad Funchess filed his Motion for Relief from the Automatic 

Stay Pursuant to Section 362(d) of the Bankruptcy Code [D.I. 525].  This Motion has not yet 

been heard.  On the same day, Chris and Holly Boling filed their Motion for Relief from the 

Automatic Stay Pursuant to Section 362(d) of the Bankruptcy Code [D.I. 526]. 

6. On June 29, 2012, the Debtors filed their Motion Pursuant to 11 U.S.C. §§ 105(a), 

363, and 365, and Bankruptcy Rules 2002, 6004, and 6006 for (I) Entry of An Order (A) 

Establishing Bidding and Auction Procedures Related to the Sale of Substantially All of the 

Debtors Assets; (B) Establishing Procedures for Approval of Related Bid Protections; (C) 

Scheduling an Auction and Sale Hearing; (D) Establishing Notice Procedures for Determining 
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Cure Amounts for Executory Contracts and Leases to be Assigned; and (E) Granting Certain 

Related Relief; and (II) Entry of an Order (A) Approving the Sale of Substantially All of the 

Debtors Assets Free and Clear of All Liens, Claims, Encumbrances And Interests; and (B) 

Authorizing the Assumption and Assignment of Certain Executory Contracts and Unexpired 

Leases (the “Sale Motion”) [D.I. 574].   

7. On July 17, 2012, the Court entered its Order approving the sale procedures and 

notice provisions [D.I. 618].   

8. The Debtors conducted an auction on September 6, 2012 and now seek approval 

of the result. 

Limited Objection 

9. Rule 6004-1(b)(iv)(J) of the Local Rules of Bankruptcy Procedure states that 

where the debtor proposes to sell substantially all of its assets, the Sale Motion must highlight 

whether the debtor will retain, or have reasonable access to, its books and records to enable it to 

administer its bankruptcy case.  The Sale Motion however does not address this issue, nor does 

the Proposed Sale Order.  In fact, the Proposed Sale Order appears to waive this requirement.  

See Proposed Sale Order, ¶ 26 (attached as Exhibit C to Sale Motion).  

10. The APA is somewhat clearer on the disposition of books and records, 

particularly those relevant to the 36 pending lawsuits relating to portable gas can container 

accidents.  For example, Article II of the APA implies that the Purchaser will acquire most of the 

relevant documents, including “Documents that are Products Liability Defense Records.”  See 

APA, Art. 2.1.  The APA defines “Products Liability Defense Records” as follows:  

[A]ny and all Documents that refer or relate to, arise from, or were 
produced or withheld from production (including material subject 
to the attorney-client privilege, work product doctrine or any other 
applicable privilege) in, any action, investigation or proceeding 
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(including, without limitation, as part of any subpoena, court order, 
similar judicial process, administrative proceeding, any 
government agency or other regulatory agency or civil 
investigatory demand, in each case whether oral or written, or any 
other legal or regulatory process) arising from or related to the 
Debtors’ testing, manufacture and/or sale of portable consumer 
fuel containers or the Debtors’ review, consideration, investigation, 
defense, settlement or other disposition thereof, and any insurance-
related matters associated with or deriving therefrom, in whatever 
form such Documents might be or become, wherever such 
Documents are located, whether on-site or at an off-site location, 
and whether within the Debtors’ direct possession, custody or 
control or within the possession, custody or control of others 
(including but not limited to the Debtors’ Affiliates, shareholders, 
directors, officers, employees and attorneys or any third-party), 
including but not limited to any document hosting or other service 
provider or agent of the Debtors. 

 
APA, p. 7.  However, the APA also states that the Products Liability Defense Records are 

excluded assets that the Purchaser will not acquire under Article 2.2(g)(iv).  See APA, Art. 

2.2(g)(iv).  Accordingly, it is not clear who is responsible for keeping the Products Liability 

Defense Records. 

11. Furthermore, the Purchaser’s acquisition of the Products Liability Defense 

Records appears to be a qualified one (to the extent it is not negated by Article 2.2(g)(iv)), since 

the Sellers (the Debtors) may copy of any of these Documents and, pursuant to the APA, the 

Debtors retain the right to access these documents in the future in order to defend the lawsuits 

currently brought against them.  The APA does not state who will determine which documents or 

records are Products Liability Defense Records, where any such documents will be kept, by 

whom, and to what extent third parties other than the Purchaser and the Debtors will be allowed 

to access such documents.  Moreover, the APA allows the Debtors to request that the Purchaser 

return documents to the Debtors which the Debtors later claim are privileged in order for the 

Debtors to destroy such documents.  See APA, Art. 2.1(g).  Additionally, the Debtors plan to 
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“deliver the following servers and/or virtual data storage space to Purchaser at Closing, which 

servers shall be scrubbed to ensure that all information that are not related to the Purchased 

Assets have been removed.”  The Debtors have not described the information they plan to delete 

from these servers and virtual machines.  Given the Debtors’ past practice of destroying relevant 

evidence, the Debtors should retain at their own cost a bit-stream copy of these servers, including 

metadata, scheduled to be deleted.1  

12. Article 8.7(a) of the APA addresses the preservation of other business records, 

and charges the Debtors and the Purchaser with an obligation to “preserve and keep the records 

or in the case of the Sellers, arrange for preservation and keeping of the records, held by it or 

their Affiliates relating to the Business for a period of six (6) years” and to make such records 

available to third parties as reasonably required.  APA, Art. 8.7(a).  Like Article 2.1(g), however, 

the APA allows the Seller or Purchaser to destroy these records unless a third party is notified of 

their pending destruction and agrees to pay to preserve these records.  See APA, Art. 8.7(b).  It 

still remains unclear what documents will be preserved and to what extent, if any, third parties, 

including personal injury victims, can access the Debtors’ books and records or prevent their 

destruction. 

13. The proper retention of books and records is of particular importance in this 

Chapter 11 case because the Debtors have sought bankruptcy protection as a result of the 36 

pending lawsuits against the Debtors relating to portable gas can containers manufactured by the 

Debtors; several of these lawsuits are also the subject of numerous motions for relief from the 

                                                 
1 Metadata” means: (i) information embedded in a Native File that is not ordinarily viewable or printable 
from the application that generated, edited, or modified such Native File; and (ii) information generated 
automatically by the operation of a computer or other information technology system when a Native File 
is created, modified, transmitted, deleted or otherwise manipulated by a user of such system. “Native 
format” means electronically stored information in the electronic format of the application in which the 
file/bit-stream is normally created, viewed and/or modified. 
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automatic stay that have been filed with this Court.  The APA’s records preservation provisions 

are inadequate for the following reasons: 

(a) As discussed above, the APA does not make clear where the 
Products Liability Defense Record will be kept, and how third 
parties can request access to these records.  Furthermore, the 
APA is ambiguous about the identity of the party that will have 
responsibility for keeping the relevant records, including the 
Products Liability Defense Records.  The APA leaves open the 
question of whether the Debtors or the Purchaser bears this 
responsibility and consequently leaves open the question of 
which party must cooperate with personal gas can container 
litigants with respect to the Debtors’ continuing discovery 
obligations.  The Sale should not be approved until a records 
custodian is appointed whose obligation it will be to not only 
preserve the relevant records in a single location but also to 
make the Products Liability Defense Records available to third 
parties, particularly the personal gas can container litigants, as 
required in the course of litigation.  If the Debtors designate the 
Purchaser as the records custodian, the Purchaser must be 
required to make these records available to the personal gas can 
container litigants, including the Plaintiffs, under applicable 
rules, procedures or orders; 
 

(b) The Debtors have hard drive archives and e-mail archives that 
have not been searched or copied and which contain 
electronically stored information (“ESI”) relevant to the 
pending litigation, including the Funchess and Boling Actions.  
It is unclear from the APA’s definition of excluded assets, or 
Article 8.7(a), if such documents are being preserved, by 
whom, and whether they are included in the definition of 
“Products Liability Defense Records”.  The APA should clarify 
who is responsible for maintaining ESI and what “search 
terms” define the universe of ESI that has been or will be 
preserved pursuant to the document preservation provisions of 
the APA; and 

 
(c) As set forth in the Affidavit Regarding Blitz U.S.A., Inc.’s 

Supplemental Production of Documents (the “Hegarty 
Affidavit”), filed by Mark C. Hegarty (attached hereto as 
Exhibit A), an attorney with the law firm of Shook, Hardy & 
Bacon, National Coordinating Counsel to Blitz in the portable 
gas can container litigation, the Debtors have already 
undertaken an extensive review of its books and records in 
connection with discovery obligations in pending gas can 
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container litigation.  However, the 36 pending cases are in 
various stages of litigation, and in many cases, disputes over 
the scope of document production or over assertions of 
confidentiality or privilege with respect to certain documents 
have not yet been resolved.  Accordingly, any transfer of 
Product Liability Defense Records must preserve all 
documents for which a demand for production has been made 
or for which a claim of privilege or confidentiality has been 
asserted, in a manner which will permit these issues to be 
resolved in the pending cases as they are addressed by the 
courts which will hear such cases, without the threat of the loss 
of those documents.   

 
(d) While the APA’s records preservation provisions described in 

Article 8.7(a) appear to grant relevant third parties the right to 
object, and at their expense preserve, certain books and records 
relevant to litigation, Article 2.1(g) appears to give the Debtors 
and/or Purchaser the unfettered right to destroy Products 
Liability Defense Records that the Debtors deem privileged.  
None of these documents, including ther Products Liability 
Defense Records, privilege logs, or other books and records 
relevant to this litigation or those documents described in 
subparagraph (c) above should be destroyed without notice to 
all personal gas can container litigants in the 36 pending 
lawsuits.  Such documents must be preserved, and should be 
destroyed only with Court permission after full notice to all gas 
can container litigants and a hearing on any objections to the 
proposed destruction.  At the very least, the notice 
requirements applicable to documents described in Article 
8.7(a) must be made applicable to the Products Liability 
Defense Records (specifically, the privilege logs) that are 
subject to destruction rights according to Article 2.1(g). 
 

(e) If, as the APA reflects, the Debtors intend to make the 
Purchaser the custodian of the Products Liability Defense 
Records, then the Debtors must make a witness available for 
deposition for the purpose of identifying and authenticating the 
transferred records, to ensure that there is no confusion when 
such records are needed for any subsequent litigation involving 
portable gas can containers.  
 

(f) Additionally, Debtors plan to “deliver the following servers and/or virtual data 
storage space to Purchaser at Closing, which servers shall be scrubbed to 
ensure that all information that are not related to the Purchased Assets have 
been removed.”  Debtors have not described the information they plan to 
delete from these servers and virtual machines.  Debtors should retain at their 
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own cost a bit-stream copy of these servers, including metadata, scheduled to 
be deleted.2 

 
14. Finally, in the event that the Debtors inadvertently transfer any of the documents 

described or encompassed by the preservation requirements of APA Articles 2.1 and 8.7(a), 

either as electronic information or as hard copies of documents which constitute part of its books 

and records, without retaining copies, provision must be made to retrieve copies of the 

documents or data for the administration of the estate.  This can only be accomplished through 

the granting of limited access rights to the books and records transferred to the Purchaser 

pursuant to the sale in favor of third parties, pursuant to appropriate procedures established to 

permit such access.   

Conclusion 

WHEREFORE, for the foregoing reasons, the Plaintiffs request that this Honorable Court 

modify the proposed Sale Order attached to the Debtor’s Sale Motion consistent with this 

Objection and grant such other and further relief as is just and proper. 

 
Dated:  September 10, 2012   SULLIVAN٠HAZELTINE٠ALLINSON LLC 

            Wilmington, Delaware 
 
/s/ William D. Sullivan    
William D. Sullivan (No. 2820) 
Seth S. Brostoff (No. 5312) 
901 North Market Street, Suite 1300 
Wilmington, DE 19801 
Tel: (302) 428-8191 
 
and 
 

                                                 
2  “Metadata” means: (i) information embedded in a Native File that is not ordinarily viewable or printable from the 
application that generated, edited, or modified such Native File; and (ii) information generated automatically by the 
operation of a computer or other information technology system when a Native File is created, modified, 
transmitted, deleted or otherwise manipulated by a user of such system. “Native format” means electronically stored 
information in the electronic format of the application in which the file/bit-stream is normally created, viewed and/or 
modified. 
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Terry Richardson, Esq. 
Daniel S. Haltiwanger, Esq. 
Brady Thomas, Esq. 
Richardson, Patrick, Westbrook & Brickman, 
L.L.C. 
1750 – Barnwell 
1730 Jackson Street 
Barnwell, SC  29812 
Tel: (803) 541-7863 
 
and 
 
Kirk Morgan, Esq. 
Walker & Morgan, LLC 
135 East Main Street 
P.O. Box 949 
Lexington, SC  29072 
Tel: (803) 359-6194 
 
 Attorneys for Chad Funchess and Chris and Holly 
Boling   





















































CERTIFICATE OF SERVICE 
 

I, William D. Sullivan, do hereby certify I am not less than 18 years of age and that on 

this 10th day of September 2012, I caused copies of the within Limited Objection of Chad 

Funchess to Debtor’s Notice of Sale of Substantially All Assets Free and Clear of Liens, Claims, 

Encumbrances and Interests to be served upon the parties listed below in the manner indicated. 

 
 
 

HAND DELIVERY 
Daniel J. DeFranceschi, Esq. 
Richards, Layton & Finger, P.A. 
One Rodney Square 
920 N. King Street 
Wilmington, DE  19801 
 
HAND DELIVERY 
Francis A. Monaco, Jr., Esq. 
Womble Carlyle Sandridge & Rice, LLP 
222 Delaware Avenue, Suite 1501 
Wilmington, DE  19801 
 
HAND DELIVERY 
Margaret M. Manning, Esq. 
Klehr Harrison Harvey Branzburg LLP 
919 Market Street, Suite 1000 
Wilmington, DE  19801 

FIRST CLASS MAIL 
Rocky Flick 
Blitz U.S.A., Inc. 
404 26th Ave. NW 
Miami, OK  74354 
 
FIRST CLASS MAIL 
Jeffrey Prol, Esq. 
Mary E. Seymour, Esq. 
Lowenstein Sandler PC 
65 Livingston Avenue 
Roseland, NJ  07068 
 
FIRST CLASS MAIL 
Samuel S. Ory, Esq. 
Frederick Dorwart Lawyers 
Old City Hall 
124 East Fourth Street 
Tulsa, OK  74103-5027 

 
 

 
 
September 10, 2012_______     /s/ William D. Sullivan   
Date       William D. Sullivan 

 
 


