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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

)
In re: } Chapter 11

)
BLITZ US.A., Inc., et al.,! ) Case No. 11-13603 (PJW)

)
Debtors. }  (Jointly Administered)

)

) Re: Docket Nos. 574 and 749

PRE-PETTTION AND POST PETTFION LENDERS® AGENT’S RESPONSE
REGARDING COMMITTEE’S OBJECTION TO BLITZ USA SALE

BOKF, NA, d/b/a Bank of Oklahoma (“BOKF”), as Agent for Prepetition and
Postpetition Lenders {as defined in the Final DIP Financing Order) hereby respond to the limited

objection (the “Limited Objection™) [Docket No. 749] of the Official of Unsecured Creditors (the

“Committee”) to the Debtors® motion [Docket No. 574] (as supplemented, the "Sale Motion") to
sell substantially all of the assets related to the Debtors’ Blitz USA and Blitz RE businesses. In
support of this Response, BOKF respectfully states as follows:

Preliminary Statement

L. The Committee’s objection must fail in that it is premised upon the patently false
statement that payment of the proceeds of the sale will leave the relevant bankruptcy estate’s
administratively insolvent. The heart of the Committee’s objection is stated in paragraph 22 of
the Objection, saying in pertinent part, that Debtors are proposing to pay the Prepetition Lenders’
secured claim “without leaving any funds for the payment of any of the.unpaid administrative

expense claims or wind-down costs, and will leave these estates administratively insolvent.,” The

' The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax
identification number, include: LAM 2011 Holdings, LLC (8742); Blitz Acquisition Holdings, Inc, (8825); Blitz
Acquisition, LLC {8979); Blitz RE Holdings, LLC (9071); Blitz .S A, Inc. (8104); and F3 Brands LLC (2604,
The location of the Debtors’ corporate headquarters and the Debtors’ service address is: 404 26th Ave. NW Miami,

OK 74354,
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Committee’s assertion is simply false. indeed, the Debtors’ estimate that every single
administrative expense claim made in this case (including claims of the Debtors® and the
Committee’s professionals that were unpaid in that they exceeded the cash collateral budget or
that were “held back” pursuant to this Court’s fee application process), can be paid in full, and
there will still be at least $1.7 million left in these estates {not including any value for the
Reliance Products Hoiding, Inp. stock held by Blitz Acquisition Holdings, Inc., nor any potential
collection of accounts receivable outstanding, nor any other claims and causes of action the
estates may have). Therefore, not only have the Debtors and the Prepetition Lenders “paid the
freight” in these cases to date, there are sufficient assets to wind down the affairs of the Debtors.
2. The Committee attempts to disguise the above facts by asserting that the Debtors’
successful efforts in these cases and the fact that no draw on the DIP Financing Facility was
required somehow makes it “equitable” to reopen the Final DIP Financing Order entered in this
case. ‘This argument is farcical. The order was entered with the Committee’s consent, and then
the Committee affirmatively waived any claims related to 112 U.S.C. §§ 506(c) and 552(b) when
stipulated to a circumscribed extension of its challenge period under the order. The Committee
also attempts to make much of the fact that the Debtors did not ultimately draw upon the DIP
Financing F acillity. The mere fact that the DIP Financing Facility was not drawn upon does not
obviate its value at the outsét of these cases in calming the vendor community nor the fact that
the .Debtors projected at the time that the facility would be drawn upon. There is also not one
shred of evidence that there was anything inappropriate or unwarranted in the entry of the order
that would allow for revisiting the order under the Federsil Rules. Even if the Final DIP

Financing Order could be reopened and amended at this date, because all administrative



expenses o date can be paid with a $1.7 million surplus, there are no Section 506(c) charges to
be made against the collateral and no Section 552(b) equitable concerns implicated.

3. In addition, under Section 363(e), if a debtor proposes to use or sell property in
which a creditor has an interest, then the “court, with o.r without a hearing, shall prohibit or
condition such use, sale or lease as is necessary to provide adequate protection of such interest.”
11 U.S.C. §363(e) (emphasis added). In such a situation, the trustee or debtor-in-possession has
the burden of demonstrating adequate protection. 11 U.S.C. §363(p).

4. By virtue lof the Sale Order and applicable law, the liens of the Prepetition
Lenders attached to the proceeds of the sale. Therefore all proceeds are the cash collateral Qf the
Prepetition Lenders. The Debtors have made no request to use the Prepetition Lenders’
collateral, nor offered to provide adequate protection for such use. The Committee clearly has
no standing to make such a request or offer adequate protection for such use. Escrowing the sale
proceeds to pay all unspecified future “wind-down” costs in these cases is clearly a request to use
the Secured Lenders cash collateral. BOKF, as Agent, and the Lenders, have not consented to
the use of cash collateral fqr any purpose beyond September 30, 2012. Further, no plausible
adequate protection for such use is available from the Blitz USA and Blitz RE estates where such
claims would arise. Section 363.((3) of the bankruptcy code therefore prohibits the use of the sale

proceeds as proposed by the Committee in its objection.

Response
5. Essentiatly, the Committee requests that this Court require the Secured Lenders

to serve as guarantors for all administrative claims of these cases. It cannot be stated too plainly
or directly: such a result is not a requirement under the Bankruptcy Code. Even the Judge’s
comments from the transcript cited by the Committee in support of the Committee's position

acknowledged this basic principal. Specifically, this Court noted in /n re NEC Holdings Corp.,



et al., Case No. 10-11890, that the assertion that a section 363 sale provide for the payment of
administrative expenses is not in the Bankruptcy Code and stated that “Now, that’s not in the
Code. That’s in the Judge Sontchi’s Code.” In re NEC Holdings Corp., ei al., Case No. 10-
11890 p. at 103:22-23; 104:1-8 (Bankr. D. Del. July 13, 201 0) (Sontchi, Judge) (the “NEC July
13 Transcript”)z. |

6. While certain Bankruptcy Code provisions make specific reference to the
payment of administrative expenses, section 363 certainly does not. Indeed, there is no support
in the Bankruptcy Code or the case law for the proposition that a sale under section 363 of the
Bankruptcy Code result in the payment in full of all administrative expense claims. To the
contrary, this Court recently ruled alternatively on this very issue. InIn re Real Mex Restaurants
Inc., Case No. 11-13122, the Court approved a sale under section 363 of the Bankruptcy Code
despite the fact that the estate was administratively insolvent. See In re Real Mex Restaurants,
Inc. et al., Case No. 11-13122 at p. 186:12-16 (Bankr. D. Del. Feb. 10, 2012) (Shannon, Judge)

(the “Real Mex Transcript”™)’. Notwithstanding the absence of any such requirement in the

Bankruptcy Code, the Committee is asking this Court to interlineate the requirements for
confirming a plan under section 1129 of the Bankruptcy Code into section 363. |

7. Specifically, in order to confirm a plan, “administrative expenses must be paid in
full on the effective date of the plan as provided in § 112%aX9).” In re Global Home Prods.,
. 2006 WL 3791955, *3 (Bankr D. Del. 2006); see also 11 U.S.C. § 1129(a)(9). The Debtors,
however, are not seeking to confirm a plan and the Bankruptcy Code does not require the
payment of administrative expenses in full when a debtor, like these Debtors, is merely seeking

to sell substantially all of its assets under section 363. Moreover, there is nothing in the

* Copies of the relevant pages of the NEC July 13 Transcript are attached hereto as Exhibit A, Although
Judge Walsh is assigned to the NEC case, Judge Sontchi presided over the July 13th hearing cited to above.

3 Copies of the relevant pages of the Real Mex Transcript are attached hereto as Exhibit B.



Bankruptcy Code mandating that all chapter 11 cases must end in confirmation of a chapter 11
plan. Such a requirement clearly does not exist, as section 1112 of the Code provides for the
conversion or dismissal of a chapter 11 case. See 11 U.S.C. § 1112.

8. The Committee’s objection is a continuing rehash of its Section 503(b}9)
argument, which is simply not relevant here. The Debtor estimates that total 503(b}(9) claims
from Blitz USA will be $115,000. Those claims can be paid from cash on hand, still leaving

“$1.7 million to wind down the estates, The Committee cites two recent cases regarding the
payment of claims under section 503(b)(9) of the Bankruptcy Code, but fails to cite the rﬁore
recent and relevant case on the issue. In In re Allen Family Foods, Case No. 11-11764, the Court
was confronted with the 503 (b)(9) argument that the Committee seeks to expand here, and from
the same counsel. See In re Allen Family Foods, Inc. ar el., Case No. 11-11764 at p. 5 (Bankr.

D. Del. July 27, 2011) (Carey, Judge) (the “Allen Family Foods July 27 Transcript™),” p. 3

(discussing open issues regarding certain 503(b)}(9) administrative claims not provided for). In
.Allen Family Foods, the Court approved the sale over the creditors’ committees’ objection and
did not require a reserve for the section 503(b)(9) claims. Allen Family Foods July 27
Transcript, pp. 44:23-25; 45:1-3 (“I am troubled, I am troubled by the fact that all 503(b}(9)
expenses are not covered .... I’'m not compelled to require that as a condition of approval of the
APA that they be reserved for.”). In addition, unlike this case, where the possibility of
confirmation of a plan remains, in /n re Allen Family Fi ood&, the Court approved the sale and did
not require payment (or a reserve for the payment) of section 503(b)(9) claims even though the
case most likely was headed toward dismissal or conversion. See id., p. 7:3-6 (“[W]hat’s the

post-sale plan here? Wind down and then conversion, wind down then dismissal? 1 don’t smell a

 Copies of the relevant pages of the Allen Family Foods July 27 Transcript are attached hereto as Exhibit



plan in the offing here.”). While the same counsel seems insistent on following this same
playbook from case to case, the Debtors assert that the result should likewise remain the same;
and that result is that there is no basis to compel a reserve for administrative expenses or the
“wind down” costs of a case out of the proceeds of the Sale.

9. Most récently, as noted above, in fn re Real Mex Restaurants Inc., the Court
approved a sale even when the Debtors stipulated that they were administratively insolvent. See
Real Mex Transcript, p.186:12-16 (“As I said, the debtors have stipulated that they are presently
in an administrative insolvency, and there is no dispute that even with approval of this sale there
is still a measure of administrative insolvency ....”). The Court reasoned that denial of the sale
“would only yield more administrative insolvency” and thaf circumstances would be much worse
for all creditors without the sale Id., pp. 186:17-18; 192:22-24.  The Court eipproved the sale.
Id,p. 193:21-23.

10. Further, a critical distinction between this case and certain of the cases cited by
the Committee, is that such cases were at or near the beginning of the chapter 11 case in the
context of approval of requested debtor-in-possession fi'nancing and the section 503(b)(9) issue
was not being considered in the context of a sale under section 363 of the Bankruptcy Code. See
NEC July 13 Transcript, p. 80:21-24 (requesting that the Court approve debtor-in-possession
financing that “cannot specifically provide for payment at this time of 503(b)(9) claims™); see
also generally In re Townsends, Inc., Case No. 10-14092 at pp. 12-26 (Bankr. D. Del. Jan. 21,

2011) (Sontchi, Judge) (the “Townsends January 21 Transcript”), (discussing the debtor-in-

possession financing)’. In addition, the parties in those cases seftled the matter; therefore, the

Court did not make any ruling that it would not approve the debtor-in-possession financing

% Copies of the relevant pages of the Townsends January 21 Transcript are attached hereto as Exhibit D.




- without payment of section 503(b)(9) claims, but rather in each instance the Court was offering
preliminary views regarding the treatment of administrative claims. See In re NEC Holdings
Corp., Case No. 10-11890 at p. 6:6-10 (Bankr. D. July 16, 2010) (Walsh, Judge) (the “NEC July
16_Transcript™), (*Your Honor told us that we needed to find a path of satisfaction for the
503(b)9) claims .... and we think we have a path that gets us there.”)(’; In re Townsends, Inc.,
Case No. 10-14092 at p.4:10-13 (Bankr. D. Del. Jan. 25, 2011) (Sontchi, Judge) (the

“Townsends January 25 Transcript™) (“I'm happy to advise the Court that we have reached a

settlement with the debtors and the lenders that will, we believe, adequately addresses the
potential S03(b}9) claims Y. Accordingly, the Committee overstates the precedential value
of the transcripts cited in their Limited Objection and fails to acknowledge the relevant portions
as mere remarks of the Court as opposed to actual rulings on the issue. See Limited Objection
T 16.

11. Here, the Final DIP Financing Order has long since been entered, and there is no
risk of administrative insolvency.

12. Although it is nowhere fo be found in the Bankruptcy Code, the Prepetition
Lenders acknowledge that the United States Bankruptey Court for the District of Delaware has
i'ecognized that in certain circumstances it is appropriate in a chapter 11 case that “he who
benefits [from conducting business in a chapter 11] has to pay the freight for that.” In re Allen
Family Foods at el., Case No. 11-11764 at p. 8:8-9 (Bankr. D. Del. June 20, 2011) (Carey, .

- Judge) (the “Allen Family Foods June 30T ranscript™®. In In re Allen Family Foods, Inc., the

Court noted that the “greatest concern was that you know the cost of conducting at least this

% Copies of the relevant pages of the NEC July 16 Transcript are attached hereto as Exhibit E.
7 Copies of the relevant pages of the Townsends January 25 Transcript are attached hereto as Exhibit F.

¥ Copies of the relevant pages of the Allen Family Foods June 30 Transcript are attached hereto as Exhibit



phase of the 11 be covered by those who benefit from it.” Allen Family Foods July 27
Transcript, p. 27:3-5. |

13. Given that all administrative expenses claims are more than covered through this
phase of the case and there is, at minimum, ?$1 .7 million in cash left to wind down theses estates,
the “pay the freight” concerns on which the Committee’s arguments are based have been fully
addressed, and it would be inappropriate to use the Prepetition Lenders’ cash collateral to pay
whatever future “wind down” costs the Committee might envision for some version of an all-
encompassing plan involving channeling injunctions and future claims representatives.

14. Further, by its objection, the Committee is attempting to change the Bankruptcy
Code. “The Supreme Court has instructed that the Bankruptey Code should not be read ‘to erode
past bankruptcy practice absent clear indication that Congress intended such a departure.”” See In
re Beookbinders' Restaurant, Inc., 2006 -WL 3858020, *4 (Bank. E.D. Pa. Dec. 28, 2006)
(quoting Pennsylvdnia Dept. of Public Welfare v. Davenport, 495 U.S. 552, 563 (1990); accord,
Cohen v. de la Cruz, 523 U.S. 213, 221-22 (1998); Official Committee of Unsecured Creditors of
Cj}bergenics Corp. ex. rel. Cybergenics Corp. v. Chinery, 330 F.3d 548, 571-72 (3d Cir. 2003)
(en banc), cert. dismissed, 540 U.S. 1001-02 (2003)). There is no clear indication that Congress
intended that administrative expenses be paid in full in connection with a section 363 sale. If
Congress intended such a requirement, then it would have amended the Bankruptcy Code to
include such a provision.

~15.  The Committee also argues that a chapter 11 case should not be administered for

the sole benefit of secured lenders; however, the Bankruptcy Code was not created to erode the
rights of a secured creditor to its collateral. See H.R. Rep. No. 95-595, 95th Congress., st Sess.

338-40 (1977) (“Secured Creditors should not be deprived the benefit of their bargain.””). “[T]he



protections afforded to secured creditors under the Code generally adhere first to the principal

ki

that the secured creditor is entitled to priority payment out of its collateral ...” 4 Collier on
Bankruptcy 9 506.02 (16th ed. 2011). Indeed, "No [Bankruptcy Code] provision is made for the
distribution of secured creditors, This is because a fully secured creditor is not entitled to a

distribution of property of the estate. Rather it is entitled to its collateral to the extent of its lien."

Park North Partners, Ltd. v. Park North Assocs., (In re Park North Partners, Lid.), 85 B.R. 916,

918 (N.D. Ga. 1988). The requirement that a secured creditor must pay administrative claims
out of the proceeds of its collateral undermines the priority rights the Bankruptcy Code
guarantees a secured creditor, If Congresé intended to elevate a prepetition unsecured creditor’s
claim above the rights of a prepetition secured creditor to the proceeds of the secured creditor’s
collateral, Congress would have specifically and expressly provided for that elevation in the
Bankruptcy Code - but Congress did not. The Committee is asking the Court to re-write the
Bankruptcy Code for Congress, and fundamentally change the rights of secured creditors. This
Court should decline the Committee’s request that it supplant Congress as the legislative body
responsible for drafting the Bankruptcy Code. Moreover granting the Commitlee’s request
would require this Court to ignore long-standing black letter legal principals that a secured
creditor’s rights to realize on its collateral is a superior fight to other ordinary course unsecured
creditors of the debtor.

16.  On December 12, 2011, this Court approved the Final DIP Financing Order. The
Committee actively negotiated with the Postpetition Lenders regarding the terms of that order.
The Final DIP Financing Order provides as follows:

"If a Challenge is not filed on or before the Investigation Termination Date, then

... (v) the Prepetition Agent's and Prepetition Lenders' security interests in and

liens upon the Prepetition Collateral shall be determined to be, legal, valid,
standing, perfected, security interests and liens, not subject to recharacterization,



subordination or otherwise avoidable, and ... The Committee reserves all of its
rights to object to the payment of, and the Prepetition Agent and Prepetition
Lenders reserves of [sic] all of their rights to seek and obtain payment of,
proceeds from the sale of any of the assets or stock of any of the Debtors or non-
Debtor affiliates to the Prepetition Lenders in repayment of the Prepetition
Indebtedness or until: (i) expiration of the [nvestigation Termination Date if no
Challenge is filed or Lender Claims Notice served; or (ii) if a Challenge is timely
filed or a Lender Claims Notice is timely served until after the Challenge and the
claims articulated in the Lender Claims Notice are resolved by final order.

Final DIP Financing Order at 4 19(e).

17. As set forth in the Final DIP Financing Order, the Committee was obligated to
assert any Challenge by a date certain. The Challenge deadline was extended by agreement of
the Secured Lenders and the Committee on several occasions, the most recent through September
30, 2012. Importantly, the extension agreements only reserved the Committee's Challenge rights
for a limited subject of the overall universe of potential claims.’ Specifically, the stipulation
provided that only Reserved Claims were preserved under the Committee's Challenge rights:

with respect to or in connection with any or all claims of any or all of the Estates
or the Committee: (i) challenging or objecting to the validity, perfection,
enforceability, or priority of the Prepetition Agent’s and Prepetition Lenders’
security interests or liens granted in, to or in respect of the stock of Reliance
Product Holdings, Inc., and/or payments or other transfers made pursuant to the
Forbearance Agreement; (ii) to recover or preserve for the benefit of the Estates
or the Committee any security interests or property transferred pursuant to the
Forbearance Agreement on any legal or equitable theory; (iii) with respect to any
of the subordinated loans entered into in connection with or related to the
Forbearance Agreement; or (iv) otherwise arising out of or related to the
Forbearance Agreement and the security interests granted and payments or other
transfers made pursuant thereto.

Stipulation and Agreement By and Among the Official Committee of Unsecured Creditors
and Prepelition Agent and Prepetition Lenders Reserving Certain Claims of the Estates
and the Committee at § 1 [Docket No 342] filed on March 23, 2012 (the “Stipulation™).

? Pursuant to the Stipulation, the Committee retains Challenge Claims with respect to certain security
interests granted to the Secured Lenders with respect to the Forbearance Agreement, effective as of October 4, 2011
entered into by each of the Debtors and BOK, as administrative agent. Under the terms of the Forbearance
Agreement, the security interest granted to the Secured Lenders was that of Blitz Acquisition Holdings, Inc. entering
into a stock pledge agreement granting BOK a security interest in 100% of the equity of Reliance Products
Holdings, Inc., a non-debtor affiliate. The Forbearance Agreement does not refer to the security interest of the
Lender in Blitz USA, Blits RE or proceeds from the sale of any of its collateral.
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18. As of March 23, 2012 the date of the Stipulation, the Committee's rights to
Challenge the payment of proceeds of the sale of the Secured Lenders collateral related to Blitz
USA and Blitz RE expired. The Committee expressly negotiated the terms of the Final DIP
Financing Order and expressly negotiated the preservation of only a limited subset of Challenge
C]aims. Challenges related to payment of the Blitz USA and Blitz RE sale proceeds were not
included in the preserved Challenge Claims. This Court should not allow the Crommittee to seek
to revise, alter or amend the terms of the Final DIP Financing Order.

19.  Certainly, the Committee has never challenged, until now, the appropriateness of
the Section 506(c) waiver and the Section 552(b) finding contained in the Final DIP Financing
Order. The Committee should not be allowed to do so now. This kind of “reopening” of
financing and cash collateral orders at the end of a case would send a distinct chill through the
DIP financing market, making reorganization in Chapter 11 an even more daunting task that it
already is.

20.  Further, the Committee offers no real justification for rebpening the terms of the
Final DIP Financing Order. The Committee claims that since the DIP Financing was never
drawn, it must never have been needed, and therefore the court is free to disregard its previous
orders. There is né reality to the Committee’s skewed, revisionist version of the course of these
cases. The Debtors’, at the time of the entry of the Final DIP Financing Order clearly articulated
both a current need to show vendors that they had sufficient liquidity to operate, and also
projected in the fairly near term a need to access the DIP Financing Facility. The fact that
subsequent events, including the Debtors” work in managing their costs, made a draw on the DIP
Financing Facility unnecessary is not sufficient to undue the order entered with the Committee’s

consent early in this case. There is not one scintilla of evidence that there was anything

11



inapprofyriate or unwarranted in regard to the entry of the order that would justify revisiting the
order under any provision of the Federal Rules of Procedure. See Fed.R.Pro. 59-63.

21.  Even if there were some reason to revisit the order, the Committee’s proposition
that the Prepetition Lenders be charged the future “wind down” costs of these estates (with no
budget or limits of any kind) is simply not a proposition countenanced by the Bankruptcy Code.
Section 506(c) is a provision limited to charging secured creditors the costs of preserving their
collateral. That would include items like insurance that a trustee was forced to place on a
property. It does not include the entire costs of a Chapter 11 reorganization, which is what the
committee proposes. All administrative expenses to date have been provided for, with a surplus
of not less than $1.7 million. It would be a patent violation of Sections 361 and 363 of the code
to use Séction 506(c) to aﬂow the charging of all administrative costs that might be incurred in
these cases against the Prepetition Lenders cash collateral.

22. A claim of “equities of the case” under Section 552(b) would be equally
unavailing to the Commiittee. All administrative expenses have been accounted for. Employees
have been paid. A reserve for medical expenses is included in such accounting. Employee

bonuses have been paid. Prepetition Lenders have more than “paid the {reight” in these cases,
and are now entitled to realize the benefit of their bargain: realizing on the sale of their collateral.

23, The Committee has no standing to seek use of cash collateral. The request that
proceeds be escrowed for the payment of administrative expenses is simply a disguise for a
request to use cash collateral. The Debtors have not made any such request and, given the surplus
of funds on hand, it would be nonsensical to do so. There are no incurred expeﬁses, no Section
503(b)(9) claims, no extant costs of any kind that have not been accounted for, with $1.7 million

left over. What the Committee secks, then, is the use of that $1.7 million. Even if the

12



Committee were in a position to make such a request, it could not do so without offering
adequate protection.

24.  The Blitz USA and Blitz RE estates have been liquidated, but for any potential
causes of action they may have. Therefore these estates cannot offer adequate protection for the
use of cash collateral. Only cash equivalent to the Prepetition Lenders remaining exposure
would be adequate in these circumstances. A speculative interest in causes of action is simply
not adequate and something to which Prepetition Lenders would consent. At some point the cash
must be used to pay the Prepetition Lenders’ sécured claim. There is no reason to incur interest
expense to retain the cash in the estate when there is a surplus of funds available after payment of
the Prepetition Lenders and payment of all administrative expenses incurred to date.

WHEREFORE, BOKF respectfully requests that the Court (i) deny the Committee’s
Objection; (ii) allow the payment in full of the Prepetition Lenders and (iii) grant such other and

further relief as is just and proper.

Dated: Wilmington, Delaware KLEHR HARRISON HARVEY BRANZBURG LLP
September 24, 2012

By: /s/ Margaret M. Manning

Margaret M. Manning (DE Bar No. 4183)
919 Market Street Suite 1000
Wilmington, Delaware 19801-3062

Tel: (302)426-1189

Fax: (302) 426-9193

And

Samuel S. Ory, Esquire

FREDERIC DORWART, LAWYERS -
124 East Fourth Street

Tulsa, Oklahoma 74103

Counsel to BOKF, NA, d/b/a Bank of Oklahoma
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Case No. 10-11850-PJW

In the Matter of:

NEC HOLDINGS CORP, ET AL.,

Debtors.

U.S. Bankruptcy Court
824 North Market Street

Wilmington, Delaware

July 13, 2010

9:32 AM

B EF O R E:
HON. PETER J. WALSH
HON. CHRISTOPHER S. SONTCHI

U.S. BANKRUPTCY JUDGES

ECR CPERATOR: MICHAEL MILLER/LESLIE
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"to File Schedules and Statements of Financial Affaire

Page 2

Debtors' Motion for Order Pursuant to Sections 105 and 363 of
the Bankruptcey Code Authorizing and Approving {I}) the Agreement
with Loughlin Meghji and Company Associatesg, Inc. to Provide
James J. Loughlin, Jr. and Stephen Gawrylewski to Sérve as
Debtors' Co-Chief Restructuring Officers and ﬁhe Temporary

Staff, Nunc Pro Tunc to the Petition Date

Motion of the Debtors for an Order Authorizing the Debtors to
Retain, Employ and Compensate Certain Professionals Utilized in

the Ordinary Course of Business

Motion of the Debtors for an Order Authorizing Additiconal Time

Motion for Crder Authorizing Sale of Certain Real Property of

the Debtors to Grimsview Properties, LLC

Debtors' Motion for Order Under il U.S5.C. Sections 345, 363,
364, 503{(b} (1), 553 1107, and 1108 and Local Rule 2015-2 (I}
Authorizing_Continued Use of Exigting (A) Bank Accounts, (Bj
Cash Management System, and (C) Business Forms and Checks; (II)
Authorizing the Continuation of Intercompany Transactions Among
Debtors and According Superpriority Status to All Intercompany

Transactions; and (III} Wailving Investment and Deposit

VERITEXT REPORTING COMPANY

212-267-6868 WWw.veritext.com _ 5164608-2400
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Page 3

Requirements of 11 U.S5.C. Section 345 (k)

Motion of the Debtors for Interim and Final Orders (I)
Authorizing, but not Directing, the Debtors to (A) Pay
Prepetition Embloyee Obligations, (B) Continue Employée Benefit
Plang and Programg Posgtpetition, and (C) Honor Workers!'
Comﬁensation Obligations; (II} Confirming that Debtors are Able
to Pay Withholding and Payroll-Related Taxes and (III)
Directing All Banks to Honor Prepetition Checks for Payment of

Employee Obligations

Motion of the Debtors for an Order Esgtablishing Procedure for
Interim Compensation and Reimbursement of Expenses of

Professionals

Motion of the Debtors for Entry of an Interim and Final Order
Pursuant te 11 U.S. C. Secticns 105({a) and 366{I) Prohibiting
Utility Providers from Discontinuing, Altering or Refusing
Utility Services, (II) Deeming Utility Providers Adequateiy
Agsured of Future Performance and (III) Establishing Procedures

for Determining Adegquate Assurance of Payment

Motion of the Debtors for Interim and Final Orders Under 11
U.5.C. Sections 105, 363, 364, 1107, and 1108 Authorizing but

not Directing (I} Payment of Prepetition Claims of Essential

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com 516-608-2400
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Page 4
Suppliers and (II) Financial Imstitutions to Honor and Process

Related Checks and Transfers

Debtors' Motion for Interim and Final Crders Pursuant to
Sections 261, 362, 363 and 364 of the Bankruptcy Code and Rule
4501 of the Federal Rules of Bankruptcy Procedure (A)
Authorizing the Debtors to {I) Use Cash Collateral of the
Prepetition Lenders; {II} Cbtain Postpetition Financing; and
(ITII) Provide Adequate Protection to the Prepetition Lenders,

and {(B) Providing Notice and Scheduling Final Hearing

Debtors' Application for an Order Pursuant to Sections 327{a)
and 328{a) for the Bankruptcy Code Authorizing the Debtors to
Retain and Employ Latham & Watking LLP as Attorneys for the

Debtors Nunc Pro Tunc to the Petition Date

Debtors' Motion for Entry of Order Authorizing the Debtérs to
(I} Reject a Certain Unexpired Lease of Nonresidential Real
Property Nunc Pro Tunc to Petition Date, {II) Reject Certain
Executory Contracts Nunc Pro Tunc to Petition Date and (III)

Abandon Certain Expendable Property

Application of the Debtors for an Order Authorizing the
Retention and Employment of Young Conaway Stargatt & Taylor,

LLP as Attorneys for the Debtors, Nunc Pro Tunc to the Petrition
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Date

Debtors' Application Pursuant to Sections 327(a) and 328({b) of
the Bankruptcy Code for an Order Authorizing the Debtors to
Retain and Employ William Blair & Company, LLC asg Invegtment

Banker for the Debtorg Nunc Pro Tunc to the Petition Date

Debtors' Application Pursuant to Section 3271 of the Bankruptcy
Code for an Order Authorizing the Retention and Employment of
Fulbright & Jaworski L.L.P. as Special Counsel to the Debtors

Nunc Preo Tunc to the Commencement Date

Motion of Cenveo Corporation for Entry of an Order Under 11
U.8.C. Section 105(a) and Federal Rules of Bankruptecy
Procedures 2004 (I) Permitting Examination of the Debtors and
Their Advisors and (II} Directing the Debtors and Their
Advisors to Permit Prospective Purchasers to Participate in the

Sale Process
Notice of Deposition Under Federal Rules of Civil Procedure

30(b) {(6) and Request for Documents Under Federal Rules of Civil

Procedure 30 (b) {2)

Transcribed by: Dena Page
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LATHAM & WATKINS, LLP

BY:

Attorneys for Debtors
233 South Wacker Drive
Suite E800

Chicago, IL 60606

JOSEF S. ATHANAS, ESQ.

STEPHEN R. TETRO, II, ESQ.

MATTHEW L. WARREN, ESQ.

Page 6

DAVID S. HELLER, ESQ. {TELEPHONICALLY)

LATHAM & WATKINS, LLP

BY:

Attorneys for Debtors
885 Third Avenue

New York, NY 10022

KEITH A. SIMON, ESQ.

212-267-6868
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YOUNG CONAWAY STARGATT & TAYLOR
LAttorneys for Debtors
1000 West Street
17th Floor

Wilmington, DE 19801

BY: MIKE R. NESTOR, ESC.

KARA COYLE, ESQ.

KIRKLAND & ELLIS LLP
Attorneys for Spirit Finance
601 Lexington Avenue

New York, NY 10022

BY: EDWARD O. SASSOWER, ESQ.

BENJAMIN J. STEELE, ESQ.

Page 7
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UNITED STATES DEPARTMENT CF JUSTICE
Cffice of the United States Trustee
844 XKing Street
Suite 2207

Wilmington, DE 19801

BY: DAVID KLAUDER, ESQ.

PROSKAUER RCSE
Attorneys for Term B Lenders
1585 Broadway

New York, NY 10036

BY: = JEFFREY W. LEVITAN, ESQ.

BAYARD, P.A.
Attorneys for Term B Lenders
222 Delaware Avenue
Suite 900

Wilmington, DE 19801

BY: JAMIE L. EDMONSON, ESQ.
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BY:

BY:

BY:

Page 9

LOWENSTEIN SANDLER, P.C.

Attorneys for International Paper
65 Livingston Avenue

Roseland, NJ 07068

KENNETH A. ROSEN, ESQ.

THOMAS A. PITTA, ESQ.

STEPHENS & LEE, P.C.

Attorneys for International Paper
1105 North Market Street
7th Floor

Wilmington, DE 19801

JOSEPH H. HUSTON, JR., ESQC.

FULBRIGHT & JAWORSKI L.L.P.

Attorneys for Debtors
666 Fifth Avenue

New York, NY 10103

DAVID A. ROSENZWEIG, ESQ.

212-267-6868
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HUGHES HUBBARD & REED LLP

Attorneys for Cenveo Corp.

One Battery Park Plaza

New York, NY 10004

BY: KATHRYN COLEMAN, ESQ.

W. PETER BEARDSLEY, ESQ.

BIFFERATO LLC

Attorneys for Cenveo Corp.

800 N. King Street

Wilmington, DE 198%5

BY: TOM DRISCOLL, ESQ.

RICHARD LAYTON & FINGER
Attorneys for Gores
One Rodney Square
920 North King Street

Wilmington, DE 19801

BY: PAUL N. HEATH, ESQ.

Pagé 10

VERITEXT REPORTING COMPANY

212-267-6868 - www.veritext.com

516-608-2400



10
11
12
13
14
15
16
L7
18
19
20
21
22
23
24

25
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BY:

BY :

BY:

& GEDDES, P.A.
Attorneys for Multi-Plastics,
500 Delaware Avenue

Wilmington, DE 19899

RICARDO PALACIO, ESQ.

REED SMITH LLP

Attorneys for Gemneral Electric
1201 Market Street
Suite 1500

Wilmington, DE 19801

KATHLEEN A. MURPHY, ESQ.

PAUL HASTINGS JANCFSKY & WALKER

600 Peachtree Street, N.E.
Twenty-Fourth Floor

Atlanta, GA 30308

JESSE H. AUSTIN, III, ESQ.

Page 11
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PACHULSKI.STANG ZIEHL & JONES LLP
Attorneys for OCfficial Committee of Unsecured Creditors
780 Third Awvenue
3éth Floor

New York, NY 10017

BY: ROBERT J. FEINSTEIN, ESQ.

PACHULSKI STANG ZIEHL & JONES LLP
Attorneys for Official Committee of Unsecured Creditors
919 North Market Street
17th Floor

Wilmington, DE 19801

BY: BRUCE GROHSGAL, ESOQ.

VERITEXT REPORTING COMPANY
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LOIZIDES, P.A.
Attorney for Neenah Paper, Inc.
1225 King Street
Suite 800

Wilmington, DE 19801

BY: CHRISTOPHER LCIZIDES, ESQ.

ALSC PRESENT:

Page 13

CHRISTOPHER P. CURTI, Loughlin Meghji & Company
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ﬁ ROCETETD I.N G S.

THE CLERK: Please rise.

THE COURT: Please be geated. Yes.

MR. ATHANAS: Good morning, Your Honor. Joe Athanas
onl behalf of the debtorsg, National Envelope.

Your Honor, we're pleased to annourice that we've
signed up an asset purchase agreement with the stalking horse
bidder, Gores, the worst-kept secret in the world, and they're
going to purchase substantially all the debtors assets for
total consideration of about 154.5 million dollars including
assumed liabilities. A motion to approve the bid procedures in
that sale, subject to higher and better bids, was filed on July
9th, Your Hopor. Both the asset purchase agreement and the
proposed DIP financing amendment that will be heard this
afternoon regquire that there be a bid procedqres hearing by the
22nd of July. I think that's going to recuire ug to short
notice én that hearing.by-a day or two, and we filed a motion
to shorten. At the end of the hearing day today, Your Honor,
we'd like to discuss i1f there's a date available.

THE COURT: Okay.

MR. ATHANAS: Turning to the agenda, Your Honor, the
first agenda item is the Loughlin Meghji retention. We're
still working through the issues on that one, and we ask that

that be continued, also, until the next available date, and

VERITEXT REPORTING COMPANY
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NEC HOLDINGS CORP, ET AL.

Page 103
save the company, but certainly to maximize value for all
creditors, and I don't distinguish between secured creditors,
unsecured creditors, administrative claimants. I'm just trying
to make the pie as blg as possible, and then they can all beat
each other up about how to split it up. And the Bankruptcy
Code has a way of splitting it up that maybe some of them don't
like, =and maybe they'll work it out. I've had other cases that
were administratively solvent in terms of what happened from
the petition date to the end of the petition date where it was
not solvént on 503({(b) {9%) claims, but at the end of the case, we
went to the 503 (b) (9) claimantes and we said we have this pile
of money available, and we made a deal, and certainly --

THE CQURT: Well, and I --

MR. ATHANAS: -~ in the Bankruptcy Code, it =zays
administrative claimants can agree to take less.

THE COURT: Right, but they haven't yet.

MR. ATHANAS: No, they haven't.

THE COURT: &And you're --

MRE. ATﬁANAS: But Your Honor, we're not deciding a
plan today.' We're just deciding whether our case should
disappear or whether we ghould get financing.

THE COURT: Well, I understand yvou're not deciding a
plan today, but you're proceeding under a course of action to
sell on a going-concern basis the business, improving -- almost

certainly improving the enterprise value of the estate to the

VERITEXT REPORTING COMPANY
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Page 104
benefit of, among others,.secured creditor, but at the same
time, with no reasonable prospect that at least -- or no
probable prospect that administrative c¢laime will get paid in
full. And if that's the case, let's go to a foreclosure.
Let's convert and have a foreclosure and let the secured
creditor go about its business of foreclosing on its
collateral. Now, that's not in the Code. That's in Judge
Sohtchi's Code. It's a much weightier document.

MR. ATHANAS: And Your Honor, I'd like to talk about
the Code.

THE CCURT: And my point on that is, and I'wve had
cases that went the other way. I had Goody's (ph.) I and II,
and Goody's I, we had a plan of reorganization and we had
evidence that what money was set aside for 503({b) {9) claims
would be sufficient and it wasg uncontested evidence, and it was
thorcugh. There were two witnesses on 1t. And six weeks
later, it.turns out it was woefully inadequate. and the
503 (b) (8) claims and other admin claims were not paid in full
and became general unsecured claims of the Goody's II estate.
That happens. Like I said, nobody's a guarantor. BRut you
would -- you have to, at least, have a path forward that
contemplates the prcobability that these claims are going to get
paid. Otherwise,.you know, go somewhere else.

ME. ATHANAS: Your Honor, i1f I may quibble with vou,

just a little bit.

VERITEXT REPORTING COMPANY
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Case No. 11-13122(BLS)
In the Matter of:

REAL MEX RESTAURANTS, INC., et al.,

United States Bankruptcy Court
824 North Market Street

Wilmington, Delaware

February 10, 2012

10:40 aM
B E F O R E:
HON. BRENDAN L. SHANNON

U.S. BANKRUPTCY JUDGE

ECR CPERATOR: MICHAEL MILLER

VERITEXT REPORTING COMPANY

212-267-6868 uﬂwvwverﬁextgon1 516-608-2400



Page 2

1

2 MCTION for Order Authorizing Rejection of Unexpired Lease of

3 Non-Residential Real Property Located in Pasadena, California

4 Effective as of January 19, 2012 |

5

6 APPLICATION of the Debtors for Entry of an Order Pursuant to 11
7 U.8.C. § 327(a) and Fed. R. Bankr. P. 2014(a), 2016 and 5002

8 Authorizing the Employment and Retention of Johnson Associates,
g Inc. as Compensation Advisor to the Debtors Nunce Pro Tunc to

10 November 28, 2011

11

12 NOTICE cof Proposed Cure Amounts to Counterparties to Executory
13 Contracts and Unexpired Leases That May Be Assumed and Assigned
14

15 DEBTOR' S MOTION for Order: (I) Approving Asset Purchase

16 Agreement and Authorizing Sale of Debtors’ Assets Qutside

17 Ordinary Course of Business; (II) Authorizing Sale of Assets
18 Free and Clear of Liens, Claims, Encumbrances and Interests;
15 (XII) Autherizing Assumption and Assignment of Certain

20 Executory Contracts and Unexpired Leases; and {IV) Granting

21 ﬁelated Relief
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25
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MOTION of the Official Committee of Unsecured Creditors for
Authority to File Under Seal the Unredacted Declaration of
Brent C. Williams in Support of Its Objecticon to the Debtors’
Motion for Crder (I) Approving Asset Purchase Agreement and
2Authorizing Sale cof Debtors’ Assets Outside Ordinary Course of
Business, (II) Authorizing Sale of Assets Free and Clear of
Liens, Claims, Encumbrances and Interests, {(III} Authorizing
Assumption and Assignment of Certain Executery Contracts and

Unexpired Leases and (IV) Granting Related Relief

Transcribed by: Lisa Bar-Leib
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APPEARANCES

MILBANK,ATWEED, HADLEY & MCCLOY LLP

BY:

Attorneys for Debtors and Debtors-in-Possession
601 South Figueroca Street
30th Floor

Los Angeles, CA 80017

MARK SHINDERMAN, ESQ.

HAIG M. MAGHAKIAN, ESQ.

ROBERT J. LUIBICIC, ESQ.

FRED NEUFELD, ESQ. (TELEPHONICALLY)

JULTIAN I. GURULE, ESQ. (TELEPHONICALLY)

PACHULSKI STANG ZIEHL & JONES LLP

BY:

Attorneys for Debtors and Debtors-in-Possession
918 North Market Street
17th Floor

Wilmington, DE 19899

CURTIS A. HEHN, ESQ.
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COLE,

BY:

Page 5

SCHOTZ, MEISEL, FCRMAN & LEONARD, P.A,

Attorneys for the Official Committee of Unsecured
Creditors

500 Delaware Avenue

Suite 1410

Wilmington, DE 19801

PATRICK J. REILLEY, ESQ.

KELLEY DRYE & WARREN LLP

BY:

Attorneys for the Official Committee of Unsecured
Craditors
101 Park Avenue

New York, NY 10178

ERIC R. WILSON, ESQ.
JAMES S. CARR, ESQ.

JOSH BERMAN, ESQ.
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BALLARD SPAHR LLP
Attorneys for Brixmor Property Group, Inc., Federal
Realty Investment Trust, GGP Limited Partnership, Kilroy
Realty, L.P. and The Macerich Co., et al,.
919 North Market Street
11th Floor

Wilmington, DE 19801
BY: LESLIE C. HEILMAN, ESQ.

CONNOLLY BCVE LODGE & HUTZ LLP
Attorneys for Los Angeles County Treasurer and Tax
Collector
The Nemours Building
1007 North O;ange Stieet

Wilmington, DE 19801

BY: MARC J. PHILLIPS, ESQ.

VERITEXT REPORTING COMPANY
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COOCH AND TAYLbR LLP
Attorneys for JCC California Properties ILILC
The Brandywine Building
1000 West Street
10th Ficor

Wilmington, DE 19801
BY: SUSAN E. FKAUFMAN, ESQ.
DORSEY & WHITNEY LLP
the 14% Senior Secured Notes
300 Delaware Avenue
Suite 1010

Wilmington, DE 19801

BY: ERIC LOPEZ SCHNABEL, ESQ.

Page 7

Attorneys for U.S. Bank, N.A., as Indenture Trustee for
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FERRY, JOSEPH & PEARCE, P.A.
Attorneys for Ecolab Inc.
824 Market Street
Suite 1000

Wilmington, DE 198989
BY: JASON C. POWELL, ESQ.
FOLEY & LARDNER LLP
the 14% Senior Secured Notes
321 North Clark Street
Suite 2800

Chicago, IL 60654

BY: MARK F. HEBBELN, ESQ.
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Attorneys for U.S. Bank, N.A., as Indenture Trustee for

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com

516-608-2400




10

11

12

i3

14

- 15

16

17

i8

19

20

21

22

23

24

25

KATTEN MUCHIN RCSENMAN LLP

Branch Three, LLP and The Westminister Funds
2029 Century Park East
Suite 2600

Los Angeles, CA 90067

BY: DUSTIN P. BRANCH, ES0.

FLEE, TUCHIN, BODGANOFF & STERN LLP
Attorneys for Z Capital
1999 Avenue of the Stars
3%th Floor

Los Angeles, CA 90067

BY: LEE R. BOGDANCFF, ES2SQ.

Page 9

Attorneys for Landlord Creditors, The Macerich Company,

VERITEXT REPORTING COMPANY
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LATHAM & WATKINS LLP

233 Scuth Wacker Drive
Suite 5800

Chicago, IL 60606

BY: PETER P. EKNIGHT, ESQ.

MATTHEW L. WARREN, ESQ.

MORRIS JAMES LLP
Attorneys for Young's Market Company
500 Delaware Avenue
Suite 1500

Wilmington, DE 18801

BY: CARL N. KUNZ, III, ESQ.

Page 10

Attorneys for General Electriec Capital Corporation
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PINCENEY, HARRIS & WEIDINGER, LLC

(d/b/a Mirancho)
1220 North Market Street
Suite 850

Wilmingten, DE 19801
BY: GREGORY T. DONILON, ESQ.
RICHARDS, LAYTON & FINGER, P.A.
Attorneys for Majority Second Lien Noteholders
One Rodney Square
920 North King Street
Wilmington, DE 19801
BY: RUSSELL C. SILBERGLIED, ESQ.
SAUL EWING LLP
222 Delaware Avenue
Suite 1200

Wilmington, DE 19899

BY: LUCIAN B, MURLEY, ESQ.

Page 11

Attorneys for Creditor, Berber Foods Manufacturing, Inc.

Attorneys for CBL & Associates Management, Inc.

VERITEXT REPORTING COMPANY
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2 SCHULTE ROTH & ZABEL LLP

3 Attorneys for Majority Second Lien Noteholders
4 918 Third Avenue

5 New York, NY 10022

6

7 BY: ADAM C. HARRIS, ESQ.

8 JAMES T. BENTLEY, ESQ.
S DAVID M. HILLMAN, ESQ.
10

11 STECKBAUER WEINHART JAFFE LLP

iz Attorneys for Los Angeleé County Treasurer and Tax
13 : Collector

14 333 Scuth Hope Street

15 36th Floor

16 Los Angeles, CA 90071

17
18 BY: BARRY 5. GLASER, ESQ.
19
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BY:

BY:
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CONAWAY STARGATT & TAYLOR, LLP
Attorneys for Sun Cantinas Finance, LLC
The Brandywine Building

1000 West Street

17th Floor

Wilmington, DE 19801

EDMON L. MORTCN, ESQ.

FRIEDMAN LAW GROUP, P.C.

Attorneys for Del Amo Associates, LLC
1901 Avenue of the Stars
Suite 1700

Los Angeles, CA 20067

J. BENNETT FRIEDMAN, ESQ.
BARNEY BALONICK, ESQ.

{TELEPHONICALLY)

212-267-6868
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GOE & FORSYTHE, LLP
Attorneys for Creditor, Alpha Beta Company
18101 Von Karman Avenue
Suite 510

Irvine, CA 92612

BY: JONATHAN D. ALVANOS, ESQ.

(TELEPHONICALLY)

GREENBERG TRAURIG, LLP
Attorneys for Dream Team Associates, LLC
200 Park Avenue

New York, NY 10166

BY: MYRON WINIAREKY, ESQ.

(TELEPHONICALLY)

LECLAIR RYAN LLP
Attorneys for Creditor, Westfield, LLC
545 Wharf Drive

New Haven, CT 06511

BY: ILAN MARKUS, ESQ.

(TELEPHONICALLY)
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MAGNCZZTI & KYE LLP
Attorneys for Creditor/Claimant, Oracle America, Inc.
23 Green Street
Suite 302

Huntington, NY 11743

BY: AMISH R. DOSHI, ESBSQ.

{TELEPHONICALLY)

MORGAN, LEWIS & BOCKIUS LLP
Attorneys for Sun Cantinas Finance, LLC
101 Park Avenue

New York, NY 10178

BY: WENDY S. WALKER, ESQ.

(TELEPHONICATLLY)
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PROCEEDTINGS

THE CLERK: All rise.

THE COURT: Please be seated. Good morning. Mr.
Shinderman.

MR. SHINDERMAN: Good morning, Your Honor. Do you
want appearances or -- okay.

THE COURT: No.

MR. SHINDERMAN: Okay. On the calendar today is
essentially sale of assets and related motions and objections.
In what order would you like to proceed, Your Honor?

THE COURT: Why don't you tell me?

MR. SHINDERMAN: Why don't we proceed with the =sale
motion and that'll put in context the assumption and assignment
issues?

THE COURT: Okay. Well, it's the current -- why don't
we start with some context?

MR. SHINDERMAN: Okay. That's fine, Your Honor.

THE COURT: 'Cause I was ready to start a half an hour
ago and then you get my hopes up.

MR. SHINDERMAN: I think I got evexyoneis hopes up,
Your Honor. We do not have a deal yet.

THE COURT: Okay.

MR. SHINDERMAN: Okay. I know the over/under on this
for people who are still living the super bowl is five minutes

for my opening. And then we can get into testimony. We're

VERITEXT REPORTING COMPANY
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Page 186
alternative.

Third, I believe the testimony of each witness
reflects that the RM Opco bid is, in fact, the highest and best
bid achieved through an auction and solicitation process that
the Court has determined was fair and proper.

Fourth, I believe that there is no realistic
alternative path for this debtor. There is no funding, at
least committed or promised, that would allow the dektor to
continue tc operate in the absence of moﬁing forward with this
transaction, and so that brings us, then, to where we are
today.

As I said, the debtors have stipulated that they are
presently in an administrative insolvency, and there is also no
dispute that even with approval of this sale there is still a
measure of an administrative insolvency in this Chapter 11
proceeding, but, again, I believe the unrebutted record does
reflect that denial of the proceeding, denial of the =sale,
would yield only a more substantial administrative insolvency.
It is an understatement to say that this is a less than ideal
situation, but this Court cannot create or deliver value, and I
must take the facts as I find them, and I note that the facts,
as I said here, are largely undisputed.

The second lien noteholders held liens on some, but
not all, assets. The record reflects that the most significant

assets outside that collateral package are leases, some owned

VERITEXT REPORTING COMPANY
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would like a different deal, and I'm not willing to call the
buyer's bluffs at this stage to try to achieve a different
deal.

My approach to this issue is informed, in part, by the
testimony of Mr. Bilbao and the decision of the board and the
&ebtors' professionals to move forward with this deal, warts

and all. I've zaid before that one of the luxuries that I have

_is experienced professionals that appear before me that have

been through this exercise before. I'm under no illusions that
this was the debtors' first choice or that this is an approach
that either the c;mmittee or the debtor easily embraced or
thought ﬁould be easy.today. But the deal is the deal. And
maybe I'm wrong, but I'm guessing that the buyer had numerous
opportunities to change or otherwise improve its bid, at a
minimum, to aveid the cost and risk of this hearing. BAnd they
didn't. So in this case I'm not going to roll those dice,
although I am tempted.

Finally, while I recognize that there is an
administrative insolvency at present in this case, and I have
noted my hope and expectation with respect to the, frankly,
improvement via a sale in the prospects for all creditors in
this case, I believe that it would be much worse, and the
administrative insolvency and the circumstances for all
creditors would be much worse without this sale. This case

will presumably, though, remain open for a substantial, some

VERITEXT REPORTING COMPANY
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extended period cof time to implement the transaction and the
sale, and I will expect that the parties will turn promptiy in
this court for relief or proper authorization to provide and
inferm the Court how the case will be funded through this
preriod. While I appreciate Mr. Harris's comments that he
understands and your clients understand thét they have fo ray
the freight on a going-forward basis I'm not likely to view
with favor a situation where those cbligations are being
incurred from today going forward and RM Opco has the right,
and I don't mean this disparagingly, but, frankly, the right to
rick and choose those administrative obligations going forward
from teoday that they would choose to pay or not pay. I don't
know if we're talking about a bridge DIP facility, something
else along those lines. I don't know. I leave that to you to
work cut. But I think that it would be a lot to expect of this
Court to think that I would permit a debtor to operate under
this Court's supervision and authority without --and incurring
obligations on a go—forward basis in this situation, peost éaie
hearing, without some demonstration of an appropriate regime
for funding these obligations.

That much having been said, I am zatisfied that the
debtors carried their burden, and I will approve the sale as
regquested. Are there any questions?

MR. SEINDERMAN: Your Honor, first of all, thank you.

We have one clarification for the LA County tax collecter which

VERITEXT REPORTING COMPANY
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THE CQURT: Good morning everyone.

MR. GREECHER: Good morning, Your Honor. Fof the
record, Seaﬁ Greecher, Young Conaway on behalf of the
Debtors, Allen Family Foods Incerporated. Your Honor, we’re
here teoday on a sale hearing. And we're pleased to report-
that we did have a successful auction on Monday, and we're
happy to move forward with cur presentation of the results of
the auction and request that we mcve forward with the sale.

THE COURYT: Well I'd like to hear a brief summarzy of
what happened and then I'd like to know which of the shet gun
blasts of the Committee’s objection is still applicable, so I
can focus myself as T hear the testimony.

MR. GREECHER: Yes. Your Honor, If1ll give you the
brief background. We had the auction on Monday. We had one
additional bidder that appeared at the auctiocon which is Harim
USA. Harim USA provided a bid that in the Debtors’ business
Jjudgment and view is the highest and bhest bid for the assets.
It is a bid of $48 million for what we're defining as the
target assets in the Mountaire bid plus a number of
additional assets including the company farms and certain
unamortizéd loan amcunts. The bid also includes the same
provision that Mountaire’s bid had for repayment of the
inventory values at the closingi

THE COURT: You're talking about the grow cut farms.

MR. GREECHER: The grow out farms that are owned by




10

i1

12

13

14

15

16

17

18

18

20

21

22

23

24

25

the company, yeah, those are now included in the Harim bid.

THE CQURT: OQOkay.

MR. GREECHER: As for the Committee, I believe there
are really two issues that are still being dealt with. One
is the Committee’s view that there are certain 503 (b) (&)
administrative claims that are not provided for in the DIP
budget, that will not be available to the Debtors to
distribute to 503 (b) (9) creditors. We havé calculated that
that’s foughly 52.5 million, and I believe there is a
secondary issue with respec£ to certain aveidance actions
that have been acquired ﬁnder the Mcountaire bid and then were
acquired similarly under the Earim bid that the Committee had
some view on. Those are I believe the issues that are
remaining.

MR. PROL: TIf I may, Ycur Honor.

THE COURT: You may.

MR. PROL: Jeff Prol from Lowenstein Sandler on
behalf of the Committee. We did file a rather lengthy
objecticn, the majority of which was either resolved or made
moot by the auction or otherwise resolved through discussicn

with the parties. There are those two issues that Mr.

Greecher just identified, but the first issue with regard to

administrative expenses is, may be slightly broader. We
received in Court thisg morning for the first time a schedule

from the lenders indicating what administrative expenses and
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resolution, but it seems to be contingent upon resolving the
503 (b) (%) issue. |

| THE COURT: Well let me ask this, and maybe it’s a
better question for the Debtor, but what’s the post-sale plan
here? Wind down and then conversion, wind down then
dismissal? I don't smell a plan in the offing here.

MR. PRCL: T don't think that we smell one thatfs in
the offing either. We believe thal consistent with the
budget that has been provided, there are sufficient funds
being left in the estate to complete all of the tasks that
the Debtors would need to complete which would include
satisfying the administrative expenses of vendors for ongoing
obligations to cellect the remaining accounts receivable
which are not be required by the Debtor to complete payroll
obligations, to complete the 1099 W-2 reporting and to
complete the tax, the final tax filings. As to where
ultimately that is done and in what vehicle that arrives in
Ycur Honor’s hands, we're not sure yet and cbviously that
would be something we would be discussing with the Committee
and with others.

THE COURT: What are the buyer’s intentions with
respect to continued employment of present emplovees and
continued operation of present locaticns?

MR. PROL: Well, not to speak tco muach for the

buyer, but we anticipate that the purchase is a purchase that
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permit a case to sit in administrative insolvency. We could
cut down our filings if ihat were really the rule here; so
many come in in that way. My greatest concern was that you
know the cost of conducting at least this phase of the 11 be
covered by those who benefit from it. You know, and the
503(b)(9} you know fits into this category as a practical
matter, forget the.statutory location, in a place in which at
the_time of filing none of the creditors are being asked or
do or asked to do anything more than that which they’ve
already done. So unlike other types of administrative
expenses, there’s no ongoing contribution to the 11. Now you
cculd argue that well loock they’ve delivered their goods
within a certain time period and really contributed that way,
involuntarily. I understand that argument.

MR. PROL: Um-hum. And I think that was Congress’
rationale in putting this where they put it, Your Honor. And
having put it in that category, these c¢laims are entitled to
equal protection and equal rights with cther claims that are
set forth in that section. And again, Yogr Honor, what we
seek here is not, you know, a contribution and say lenders
you know this iz something that's con your ticket, rather we
seek a reserve to ensure that the case is not
administratively insolvent and to the extent that as the
claims are liquidated and it there are cther assets, and

there may well be here, there were some deficiencies, we
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discussion.

MR. PROL: Yes.

THE.COURT: Sound advice of counsel.

MR. PROL: I'm not sure we have the ability to
conduct in a very short recess.

THE CCURT: All right. Then I won’t ask that you do
it. All right. I am prepared to make my ruling. As I look
at the record it demonstraﬁes that while the post-petition
marketing activity was arguably brief, it was, seems to me as
extensive as it could have been under the circumstances.
There were of course prepetition efforts to try to fix
things, but they didn't work out, hence the bankruptcy.

There was an auétion, there were two active bidders. Notice
was adequate. Under the circumstances, I determined the
price was adequate. The auction was conducted in good faith.
The pause that I have relates to the subjects we’ve been
discussing. I think I may have mentioned at the last hearing
that T don't think Congress ever really contemplated that
section 363 sales would develop in quite the way they have.
But they have, and courts have endorsed them, including this
oneé, And under the circumstances, it seems there is no other
better course that’s available to the Debtor and to other
constituents. T am troubled, I am troubled by the fact that
all 503{b) (9) expenses are not covered. T also think the

record does support the view that to put it plainly, you
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know, enocugh pain has been allocated among the varicus
constituents that I'm not compelled to require that as a
cendition of approval of the APA that thev be reserved for.
I will say this though. I am unwilling to approve the sale
unless the buver is willing to make the accommodation on the
avoidance actions that the Committee has requested. And I711
take a brief moment now to permit the Committee and the buyer
and the buyer’s ccunsel to consult his client to see whether
he would be willing to press on under those circumstances.
Are there any guestions? All right. TI711 take a brief
recess.
{recess 12:39 - 12:51}

THE CLERK: All rise.

MR. ROBINSON: Thank you, Your Honor, for a couple
of minutes just to make 100 percent sure that we're all on

board. My client is willing to have language in the order

|that indicates that we will not, even though we’re purchasing

the cléims agalnst non-insiders that we will not commence any
actions or whatevef the appropriate language is, in that
regard, a covenant not to sue, I'm not certain, but certainly
language that makes it clear that those claims will not be
brought. With regard to the insiders, 1f we enter intc a
services agreement with an.insider, we also think it's
important that there similarly be a covenant not to sue or

language to that effect. With recgard to anybody we don't
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HEARING re Motion of Debtors for Orders (A)Authorizing Debtors
(iJto Cbtain Post-Petition Financing and Granting Security
Iinterests and éuperpriority Administrative Expense Status
Pursuant to 11 U.8.C. § 364; (ii)to Use Cash Collateral
Pursuant to 11 U.S.C. & 363; (iii)te Provide Adeéuate
Pratection Pursuant to 11 U;S.C. § 361; and fB)Scheduling a

Final Hearing and Establishing Related Notice Reguirements

HEARING re Debtors’ Motion for Entry cof an Order Pursuant to 11

U.8.C. § 521, Fed. R. Bankr. 7. 1007(c} and 5006 {(b) and Del.

~Bankr. L.R. 1007-1 For Entry of an Order Granting the Debtors

an Extensicn of Time to File Schedules of aAssets and

Liabilities and Statements of Financial Affairs

HERRING re Debtors’ Motion For Entry OFf An Order Purguant To 11
U.&£.C. 8§ 105{a) &And 363{b) Authorizing And Approving
{i)Retention And Employment Of Huren Consulting Group Nune Pro
Tune To The Petition Date; and (ii)Debtors Employment Of Dalton

T. Edgecomb As Chief Restructuring Officer

Transcribed by: Lisa Bar-Leib
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APPEARANCE S

MORRIS, NICHOLS, ARSHT & TUNNELL LLP
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1201 N. Market Street

Wilmington, DE 19899-1347

BY: DEREK C. ABEOTT, ES{Q.
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Attorneys for the Qfficial Committee of Unsecured
Creditors
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Creditors
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BY: MARK KENNEY, ESQ.
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GREENBERG TRAURIE LLF
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Greenstone, FCS and AgStar Financial Services, ACA
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BY: DENKIS A. MELORO, ESQ.

GREENBERG TRAURIG LLP
Attorneys for DIP Lenders and Pre-Petition Bank Group
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GREENBERG TRAURIG LLFP
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Lenders, Wilmington Trust Company, PNC Bank, N.A.,
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PROCEEDINGSES

THE CLERK: All rise.

THE CQURT: Please be seated. Mr. Abbctt?

MR, ABROTT: Good afternoon, Your Honor.

THE COURT: Good afternoon.

ME . ABROTT: Your Hener, thank you very much for
giving us the additional time. I think we put it to good use.
The headline is peace has broken out at least ameng the
parties.

THE COURT: Okay.

MR. ABBOTT: We have three items on the agenda, Your
Honor. But there's one off-agenda item that I'd like to
address with the Court quickly if I may. Your Honor may recall
at the second day hearing, the Court entered a final order
regarding utilities. And at the first day hearing, Your Henor
had made a comment about a particular asgpect of that order
setting a deadline by which the respective utilities may need
ﬁo make nolse or forever be barred. You didn't like the
barring nature of the initially proposed order.

Apparently, we handed up an order that had not been
completely struck. BAnd so, your comment hadn't been baked in
like we thought we had. 8o, if I could, Your Honor, I'd like
to approach with an amended order and a blackline that shows
that fix.

THE COURT: All right. Thank you.

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400
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i that at length over the last days and weeks with the lenders,

2 the committee professignals, et cetera.

3 The commitiee has done -- started some investigation,
4 has spent a lot of time getting familiar with the company.

5 They raised a number ©f concerns about the financing as you

6 perhaps saw in their objection. At the end of the day, we've

7 agreed on a number of changes that have gotten the committee

5 comfortable with us going forward. It's all predicated, Your
9 Henor, on a DIP budget and, essentizally, a sale track that ends
10 basically on February 18th which is scon and sooner than we
11 wanted.

12 There have been a number of concessions by the lenders
13 and changes teo the structure. And we're going to have to alsc,
14 Your Honor, provide you an updated budget, obviously, that

15 shortens that time period up. Critical among the changes, and
16 £0 address the committee's concern that there was inadequate
17 funding for the payment of potential 503 (b) {8) claims, Your
18 Honor -~ and we've gone as far as we can to address that issue.
19 And notwithstanding that, there still remains some chance that
20 503(b) {2)s will not be paid in full. But all the adequate
21 protection payments and interest payments that had previously
22 been discussed and were built into the interim order which
23 aggregate in round numbers & million three have now been
24 revised. And the budget's going to be changed. And that
25 amount of money is going to be called the working capital

VERITEXT REPORTING COMPANY
212-267-6868 wWwWw.veritext.com 516-608-2400
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contingency. It's not going to be paid to the bkanks until the
end of the cagse. It is going to be available in a handful of
circumstances to cover either working capital shortfalls or
unanticipated unpaid post-petition trade pavables. &and the
lendexrs have further agreed to either carve cut or fund
depending cn the nature of a sale transaction certain proceeds
in the event of a dispositien, Your Honor. 2nd there's a
sliding scale there. But essentially ~- there really are two
scenarios. Somebody pays us for assets ovr the lenders credit
bid for assets. We've tried to account for both those
scenarics to the committee's satisfaction. And in the context
of a third party transaction, which would either be a sale
under 363 or -- essentially, only a sale under 363 or
potentially a liguidaticn that could include a sale. But
thera’s more to ligquidation than just a 363 sale.

But in any event, Your Honor, proceeds derived from
either a sale.or liquidation in Chapter 11 or Chapter %, ag the
case may be,'of all or part of the lenders’ collataral from the
proceeds from zero to fifteen million dollars, the lenders will
either carve out or pay if thev credit kid -—.let me strike
that. I'm going to talk about credit bid later. They will pay
from those proceeds of cash received between zerc and fifteen
million dollars 5C0,000 dollarxs for the benefit of holders of .
any unpaid 503{b} (9} claims.

The next increment, Your EHonor, is between fifteen

VERITEXT REPORTING COMPANY

212-267-6868% www.veritext.com 516-608-2400
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million and thirty million. And if there are proceeds in that
range, there's ancther 250,000 dellars that goes for that same
benefit..

Between thirty million and thirty-two million, there's
ancther 250,000 dellars for the benefit of the same group. Aand
then to the extent that there's a sale or the receipt of cash
proceeds in excess of thirty-two million, that ~-- those

. claimants would receive the first 800,000 dollars.

So --

THE COURT: What's your --

ME. ABBOTT: -- the total iz a million eight, Your
Honor.

THE COURT: What's your estimate of 503{b){9) claims?

MR. ABBOTT: The best estimate we have today is
somewhere in the sixteen million dollar range, Your Honor.

Some of those --

THE COURT: And how high do we get? 1.8 million?

MR. ABBOTT: Yes, Your Honor.

THE COURT: All right.

MR. ABBOTT: Some of those 503 (b} (9) claims may be the
gubject of criticzl vendor payments. The Court may reéall that
oritical wendor payments we authorized had the dollar for
dolliar reduced in any 503(b) (3) claim to the extent there %as
one.

That*s the proceeds from a sale. If therel’s a credit
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1 bid by the lenders for any of these assets, Your Honor, the
2 lenders have simply agreed to pay that 1.8 miliion provided
3 that if there's a scenario where there's a zale of part and a
4 credit bid for part,.thay don't deouble pay. BSo they would pay
5 the 1.8 but they would get a credit for any payments under the
6 disposition that I'wve just discussed. 8o if there's a sale of
7 ten million, that creates a 500,000 dollar payment obligation.
8 If there's a credit bid for the rest, they'll pay the 1.8 less
= the five for a total of 1.8. So in no circumstance does the
10 number go beyond that 1.8, Your Honor.
11 The working capital contingency item that had
12 previcugly been the adequate protection payments ~- we're going
13 to add gome language to the order that essentially says that is
1a reserved and isn't disbursed except for necessary operational
15 expenditures approved by the lenders in advance. Accrued
16 unpaid post-petition trade payables unpaid as of February 18th
17 as provided in the budget or necessary cperaticnal expenditures
18 approved by the lenders to facilitate some later closing beyond
19 February 18th but no later than February 25th ag long as the
20 delay is not the fault of a proposed transferee. Meaning, if a
21 buyer delays, the banks aren't obkligated to pay that because
22 the buyer should.
23 In addition, Your Honor, becausse of the concern -- =nd
24 a legitimate concern, Your Honor, about the administrative
25 sclvency of this case and the concern that post-petition
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pavables ke satisfied, the debtors have agreed that if there is
no ¢losing on or before February 25th, which is the extended
date, that the debtors would act to convert the case through a
case under Chapter 7 under the Bankruptey Code as soon as
practicable. We are dealing with --

TEE COURT: Say that part again, please.

(Pause)

MR, ABBOTT: If there's net a closing of the
disposition, by February 18th or the extended date cof February
25th and we're out of money, which is what our budget shows,
the debtors don't intend to continue to run the casgse beyond
where they can pay their post—pétition pavables. BAnd so
they've agreed that 1f they get to ﬁhose dates and there's not
a2 c¢loging, they would act to convert the case to Chapter 7 to
protect againsgt the acerual of post-petition administrative
payables that were not funded.

{Pause)

MR. ABBOTT: I'm not sure I rephrased that --

THEE COURT: No. I got it.

MR. ABBOTT: -- adequately. Okay.

The cther ilmportant aspect of this deal, Your Honcr,
because this case is, in fack, so thin, obvicusly, for trade
creditors, is that the committee has agreed to allow the bank
to take liens on avoidance actioms nct for the purpose of

collecting them or pursuing them, but that the bank would take
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those liens and would covenant not to bring those actions
againgt trade payables. Carved out of that, Ycur Homnor, are
any avoidance actiong against the banks themselves that are
preserved under paragraph 29 and part of the committee clawback
perieod and any avoidance actions as to ingiders. Thoge liens
would attach only to avoidance actions against trade crediters.

That, in broad strokes, Your Hornor, is the giobal
regolution of the committee's concerns with the funding and the
sale process. Now, as I sald, it praesupposes a dramatic
shortening of the budget and the life of this case, frankly.

It also contemplates a gale process that's wmore accelerated
than we had initially anticipated. 2and I'm not asking the
Court to approve anything now, but we will file, tonight over
the weekend, or at the latest, Monday, a motion seeking bid
procedures. It will likely not include a stalking horse, but
we'll reserve or ask the Court to allow us te reserve the right
to anoint a stalking horse during the process if one should be
appropriate, and it contemplates a closing of that sale by
February 18th. And the dates that we will be asking for, Your
Honcr, just so it's clear and you understand the big picture in
the context of this DIP, we would ask to have any bids
submitted with all the appropriate financial wherewithal, all
the scrt of normal maﬁerials, by February 11lth. We would
propose to have an auction on February 15th. Your Honor has

already scheduled an omnibus hearing on February 18th, and that
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would be the date that we would need to close by. And so we
would presume to either ask the Court to hear that sale
approval at the February 18th hearing at 10 a.m., ox if it was
posgible, we'll work with chambers to move that ocmnibus date
one day earlier to the 17th. We would try to do it then so
we've got a little bit more room at the cleosing. Thait's
cbviously subject to the Court's approval of the bid procedures
and calendar. But that's the -- one of the fundamental
assumpticns ©f this resolﬁtion, Your Honor.

THE CQURT: 211 right. Anyone else?

MR . BUECHLER: Your Honor, Bruce Buechler £rom
Lowenstein Sandler on behalf of the official committee of
unsecured c¢reditors. Just briefly, Your Honor, bscause the
resoluticn would have the committee withdraw the objection to
the final DIP. The committee, just by very brief background,
is.very concerned and has <ome Lo the coaclusion that these
debtors, as currently constituted financially, and.these
bankruptcy cases are administratively insolvent. And we ware
faced with a vefy untenable position, gilven what it locks like
the assets will likely be scld for and the amount of secured
debt that we are behind in the form of the debt owed to the
lenders. and granted, we are doing our lien review, and
nothing in our proposed settlement of the DIP impacts the
committee’s ability to complete its lien review, and if there

is a walid challenge to the lenders, whether with regard to
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perfection, wvalidity, or cther clalimg or causes of action, the
committee reserves those rights under paragraph 29 of the order
to commence such a cause of action before our deadline, which
is scmetime in the latter part of February, if I recall.

‘But we realized, and we were very concerned as a
committee with ensuring that post-petition, trade creditors
that are doing business with this debtor may not realize the
gravity of thig situation, make sure that there's adequate cash
to cover them, and the ¢nly way that was done was by the
debtors shortening the sale process. AaAnd in part, when you
push behind their budget, it's done, also in part hecause they
were liquidating some of the inventory that they have on hand
to speed up their cash.

Number two, we negotiated to the best that we could to
gat some monies for the 503 (b) (9) claimanﬁs because in our
view, the Bankruptcy Code puts them on the same leval.

Granted, they're not entifled to, by most courts, payment up
front, but rather at a plan, but realistically, we don't
enviglion that once these sales are done, that there's any
financial wherewithal or ability, financially, for these
companies to then confirm a plan of liquidation. We
unfortunately view it as unsecured creditors we have, beside
the 503(b) {(9)s, will have no distributicon unless, from the sale
or the disposition, liguidation of the assets that these

debtors operate, unless there are potentiazl litigation claims.
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End therefore, the committee wag wvery concerned that unsecured

creditors shouldn't suffer what I'll vall a double travesty.

which is they don't get paid anything on their unsecured
¢laims, and then the trustee may get likely appointed in these
cages, unless there's potentially a disﬁissal, and they face
preference actions which, in our experience from trade creditor
cases, never really results in much of a dividend geoing back to
the unsecured creditors im cases such asz thig, nature of this,
especially where many of the larger crediters did business with
the debtor on very short terms.

So part of the negotiation with regard teo the
avoldance actiomg is that there will be part of the bank'sg
lien, but the bank covenants that they will never prosecute or
sue, nor will they transfer, sell or assign them te 2 third
party, so0 in esgence, they will neot be available. And
preference actions against trade creditors will not be pursued.
It deoes, as Mr. Abbott ﬁade clear, carve out that that deoas not
include ¢laims against insidersg, as defined in the Code, or the
members of the bank group.

But we were dealing with a very -- facing a very
serious financial reality that while this company may have done
a lot of business, the asset value, simply put, isn't there to
deal with the 502{b} (9})s to the level that we would have really
liked to achieve. And therefore, we tried to negotiate, under

the circumstances, what was the best case and loocked at whether
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a liquidation or a dismissal would result in a better result
for creditorsg, including the 503{k) (8} claimants, ag well as an
alternative. And that is why we have come to this agreement
with both the lender group and the debtors. and while it's
clearly a settlement that nobody is happy and in love with, it
just deals with very, very bad reality, which, ag we comment on
the first page of cur objection, and Your Honor commented at
the initisl hearing that nobody was pleased with the DIP, but-
there's some real issues that we all had to face and grapple
with and do the best we could.

8o that's the rationale of why the committees is not
pushing this, because at the end of the day, & dismissal gets
nobody anything, nor does a conversion, right away, get
unsecured creditors any more money, and it prokably will result
in a more negative resultr from the unsecured creditor
perspective.

With the seftlement that we reached concerning the
final order and the DIP financing motion, the committee has
agreed to withdraw its objection to the rejection of Huron and
Mr. Edgecomb as the chief restructuring officer.

With regard to the third item on the calendar whiéh igm
the debtor's motion to extend time to file the statements and -
schedules, the debtors are still seeking the deadline of
February 17th, which is peossibly the day of the sale or the day

bhefore the sale, depending on the Court's calendar. The
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little too far out. Mr. Abbott

has assured us that the debtor's personnel and pecple in his

office are working tc get those

done as soon as possible. We

were hoping that by adjourning that from last week's hearing

till today, thev might have been done. He's asked us to

ambivalent bescause we'd like to
later, but he's assured us that
data, we will get what we need,
perscnnel, as well as the Hurcn
with the committee in giving us
that we need. So I'm net going
before the Court, vis—é-vis the
schedules, but the committee is

economics of what we're facing.

as well.

Candidly, I'm somewhat
have them.filed sooner than
if the committee needs any
and to date, the debtor's
team, have been cooperétive
in a real-time basis the data
to be pushing that cbjection
extension of statements and

somewhat realistic with the

Clearly not very happy

campers, 1f you will, in thisz situation, but to use the

eXxpression we can't get money where it doesn't exist, and

unfortunately, nobody expects, given the difficult time and the

amcunt cf time this has been shopped, that at this date,

the

debtor still dees neot have a signed asset purchase agreement to -

goc forward with or a letter of intent that's been signed at an

economic value that the lenders

forward, so that's z11 still in

they get there because that's crucial to that.

find acceptable to move
a state of play. 2nd we hope

But that's why,

if there's a credit bid ultimately by the banks on the
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collateral, the same millicn-eight will be available for the
503 (k) {9) claimants, given their administrative priority status
is protected bf the Code.

Unless Your Honor has any guegtions of the committee
position, that's why we have come te difficult conclusione, and
it's been a lot of conversation by the committee including
direct conversation between the committee members and the
bankers, yvesterday, with no profegsionals on the phone call to
discuss these issues.

THE COURT: Okay.

MR. BUECHLER: Thank you.

THE COURT: ‘Thank you, Mr. Buechler. Anvybody else
wish to be heard?

Let me see i1f I understand, Mr. Abbotft. Under nc
scenario will the 502({b) (3) creditors be paid in fullz

MR. ABBOTT: Your Honor, technically, it's possible;
practically, impossible. The range of values, given the amount
of debt, here, we just don't see a buyer clearing the secured
debt.

THE COURT: But cther administrative claims will be
paid in full?

MR. ABBOTT: Post-petition administrative claims, we
axpect to be paid in full uvander this revised budget, Your
Honor .,

THE COURT: Well, we've got a problem. Not going to
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run an administratively insclvent estate. There are benefits
to the current administrative claims that are accruing. There
are benefits to the unsecured creditors. But it can't be done
on the back of the 503 (b) (9} admin claims, which are admin
claims, Congiess has made that determination. So ceriainly I
would have a problem running amy case that was administratively
insolvent. But one that is both adwminigtratively insclvent and
prefers one set of administrative creditors over another is
doubly troubling. 8o that's -- well, I'm not going teo do it.

MR. ABBOTIT: To clarify --

THE COURT: I'm not making -- I'm not making the --
this came up on Goocdy's, for example, Goody's I, and it turned
out we were all wrong. But the point there was there had to ke
a set aside to pay these claims in the plan that the evidence
indicated was a reasonable.estimate that they would get paid.
Turns out, it was wrong. But the peint being, I'm not making

anyone guarantors or insurers of the fact that the case ig

~administratively sclvent. But to go in with a path forward

that indicates -- and T certainly appreciate your candor to the
Court -- that a certain type of administrative expense claim
won't get paid in full but vet others will, I just -- I can't

run that kind of case.
MR. ABBQOTT: I understand that, Your Honor. Could I
ask the -- well, is it --

THE COURT: Need help? Go ahead.
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MR. ABBOTT: -- fair to say, Your Honor, that Chat is
a denial, perhaps, without prejudice to our financing motion?

THE COURT: Well, it’'s hard for me to say. I haven't
geen it. I haven't seen the final order. But if the final
order indicates that that's what's going to be in it, I'm not
going to approve it.

MR. ABEBOTT: vUnderstand, Your Honor.

THE COURT: And in addition, if it appears that ths
caze 18 administratively insolvent, I would bz incilined to
either, upon motion or evern sua sponte, either convert or
dismiss the case. Mr. Buechler?

MR. BUECELER: Maybe the pa.rties need to talk, Your
Houor, and maybe we need to adjourn this to the beginning of |
next week to do that. The only point I will make is if we get
to that peint where Your Honor is faced with conversiocn or
dismissal, the committes has set forth in the cbhjsctien that we
did file regarding the DIP financing, made very clear what our
preference was and why. 2nd sco we would ask the Court to -- if
we get to that point, understanding Your Honor's position, and
we appreciate that, and that's part of what we said in our
objection, but we had to deal with reality, too, and tried
to -- would clearly support dismissal as being in the best
inte:est cf the unsecured vreditors in the estates for the
reasons I stated before as well as in cur response, or

objection, if Your Heonor gets to that fork in the read. But 1
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think given what Your Honor has-said, maybe it makes sgense te
see -- either talk for a few minutes or possibly adjourn this
to the beginning of next week to let the lenders reconsider
whether they're going to make a shift in position because the
numbers, and the budget numbers and the 503 (b) {9) numbers,
simply put, don't change.

THE COURT: Yeah, I --

MR. BUECHLER: There's a c¢ash burden.

THE COURT: I can't ask anyone to change reality, and
it isg what it ig. HNot all cases are appropriate to be handlied
in Chapter 11.

MR. ABBOTT: Understood, Your Honocr.

Your Honor, I think my preferénce would be to ask the
Court to adjourn at least that motion until sometime next week,
early next week, if Your Honor has time.

THE COURTE Certainly. I'll make time. No, 1it's
important that this issue get taken care of sooﬁer rather than
later in any eveant because as the business continues,
administrative expenses continue to accrue.

MR. BUECHALER: That's been one of our driving
concerns. So it's really a matter of Your Honor's
availability. I don't koncw if Diane has any idea of when
you'll have respcnse from your clients, in part.

MR. ABBOTT: May we have a moment, Your Honor?

THE COURT: Of course. Having said all that,

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com 516-608-2400




. EXHIBIT E




10

11

12

13

14

15

16

17

18

19

.20

21

22

23

24

25

Page 1

UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

10~-11890-PJW

.
In the Matter of:
NEC HOLDINGS CORP., et al.,

Debtor.
.

United States Bankruptcy Court
824 North Market Street

Wilmington, Delaware

July 16, 2010

9:48 AM
B E F O R E:
HON. CHRISTOPHER S. SONTCHI

U.S. BANKRUPTCY JUDGE

ECR GPERATOR: LESLIE MURIN

VERITEXT REPORTING COMPANY

212~267—6868 WwWwWWw.veritext.com 516-608-2400




Page 2

2 AP PEARANCES
3 LATHAM & WATKINS

4 Attorneys for the Debtors

5

6 BY: JOSEF S. ATHANOS, ESQ.

7 STEPHEN R. TETRO ITI, ESQ.

8 DAVID HELLER, ESQ. (TELEPHONICALLY)

9 MATTHEW WARREN, ESQ. {TELEPHONICALLY)
10

11

12 YOUNG, CONAWAY, STARGATT & TAYLOR, LLP
13. Attorneys for the Debtors

14
15 BY: MICHAEL R. NESTCR, ESQ.
16
17
18 PRCSKAUER ROSE LLP

19 Attorneys for the Term B Lenders
20 |
21 BY: JEFFREY W. LEVITAN, ESQ.
22
23
24

25

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com ' 516-608-2400



10

11

12

13

14

15

Lé

17

18

19

20

21

22

23

24

25

PACHULSKI, STANG, ZIEHL & JONES

Attorneys for the Committee

BY: ROBERT FEINSTEIN, ESQ.

KATHLEEN MAKOWSKI, ESQ.

LOIZIDES, PA

Attorneys for Neenah Paper
BY: CHRISTOPHER D. LOIZIDES,
WEIL, GOTSHAL & MANGES LLP
Attorneys for The Gores Group,

BY : DAMON P. MEYER, ESO.

(TELEPHONICALLY)

BESQ.

LLC

Page 3

VERITEXT REPORTING COMPAN

212-267-6868 www.veritext.com

516-608-2400




10
11
12
13
14
15
i6
17
18
19

20

21

22

23

24

25

LOWENSTEIN SANDLER PC

Attorneys for International Paper
BY: KENNETH A. ROSEN, ESQ.

THOMAS A. PITTA, ESQ.
STEVENS & LEE

Attorneys for International Paper
BY: JOSEPH H. HUSTON, JR., ESQ.
BAYARD, P.A.

Attorneys for the Term B Lenders

BY : JAMIE EDMONSON, ESQ.

REED SMITH LLP

Attorneys for GE

BY: KATHLEEN A. MURPHY, ESQ.

Page 4

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com

516-608-2400



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ASHBY & GEDDES, P.A.

Attorneys for Multi-Plastics

BY: RICARDO PALACIO, ESQ.

MORRIS, NICHCLS, ARSHT & TUNNELL LLP
Attorneys for The Gores Group, LLC
BY : CURTIS MILLER, ESQ.

BIFFERATO LLC

Attorneys for Conveo

BY : TOM DRISCOLL, ESQC.

UNITED STATES DEPARTMENT CF JUSTICE
Cffice of the Unites States Trustee

BY : DAVID KLAUDER, ESOQ.

Page 5

VERITEXT REPORTING COMPANY

212-267-6868 www.veritext.com

516-608-2400



10

11~

12

13

14

15

16

17

18

19

20

21

22

23

24

25

NEC HOLDINGS CORP

Page &
PROCEEDINGS

THE CLERK: All rise.

THE CQURT: Please be seated. Good morning.

MR. ATHANAS: Good morning, Your Honor. Joe Athanas
on behalf of the debtors, Your Honmor. We heard what you Your
Honor had to say at the last hearing. Your Honor told us that
we needed to find a path of satisfaction For 503 (b) (9} claims.
A1l the parties -- and I mean all of the parties in this
cage -- spent the last two days working togethér to develop
that path and we think we have a path that gets us there.

The path‘involves agreements by virtually every major
constituent in these cases, the DIP lenders, the Term A
lenders, maybe the Term B lenders - and I'll get to that in a
minute --the creditors committee, our largest unsecured
creditor, International Paper and even Gores, the proposed
purchaser of the debtors' asgsgets. I'm'going to very generally
describe the settlement and then Your Honor, T'1l1l describe how
it satisfies 503{b)(9) claims. 2&And then if it meets with Yéur
Honor's approval, we'd like to go back, make sure this is ail
worked into the DIP financing order and then come back in maybe
an hour and a half and present that to Your Honor, if Your
Honor finds it acceptable.

THE COURT: OCkay.

MR. ATHANAS: First, the creditors committee will,

first, withdraw its objections to the DIP financing remaining,
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WILMINGTON, DELAWARE, TUESDAY, JANUARY 25, 2011, 4:22 P.M.

THE CLERK: A1l rise.

THE COURT: Please be seated. Good afternoon.

MR. ABBOTT: Good afternoon, Your Honor. So, for
the second time in this case, I'm feeling a little bit like
Greundhog Day, Ycur Honor.

THE COURT: Well, that's the whole point, right, of
the movie?

MR. ABBOTT: Tt is. Tt just keeps going.

Your Honor, I believe peace has broken out. There
was no depesition taken today or last night. There’s been a
healthy exchange cf views and ideas and discussions, and I
think Mr. Prol is going to get up and anncunce a deal that,
again, the parties have all agreed to. I don’t think it will
end with Your Honor saying there’s a problem; at least we hope
it wen't.

And there’s one piece of that deal that we need to
describe to_the Court, Your Honor, that we would ask tc have
the transcript sealed and the courtroom cleared again. It’'s
just one little piece that’ll take about 20 seconds to say, so
we' re happy teo do it before, after, asg you wish. I know
there’s some parties on the phone that wouldn’t be in the -- at
least Ms. Ehrlich, I thought, was on the phone, and there'’s
some folks in the courtroom, including press. Just one piece

of that, Your Honer, and T -- and we’re happy to --
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THE-COURT: Well, let’s wait and do that when we
have -to do it. I don’t ﬁant te do it now, clear the courtroom,
1l mean.

MR. ABBOTT: That’s fine, Your Honor. That’s why I
wanted to bring it up at the fronﬁ end. So I’1ll let Mr. Prol
describe the deal.

THE COURT: A1l right.

MR. PROL: Good afternoon, Your Honeor. After having
the cpportunity to spend the evening in Delaware.and most of
the day working on a deal, I'm happy to advise the Court that
we have reached agreement with the debtors and the lenders that
will, we believe, adequately addresses the potential 503 (b) (9)
claims and could possibly also, depending on where those claims
come in, provide for a sﬁall dividend to other creditcocrs in the
case as well.

L believe that the testimony yesterday was that the
503 {b) (9) claims in the approximate amount of $15.5.million and
the settlement provides value of at least $15.6 million to
cover those claims, and let me just describe the various
buckets of value that are being left on the table by the
lenders for those claims.

FFirst, it was described in testimony vesterday
there’s a working-capital contribution piece that’s built into
the budget, which is the interest due on the pre-petition loan.

THE COURT: Um-—hum.
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IN RE:
ALLEN FAMILY FOODS, INC.,

Debtors.
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THE COURT: Good afterncon.

MR, GREECHER: Good afternoon Your Honcor; for the
record, Sean Greecher c¢f Young Conaway on behalf of the
debtors. Your Honor, this is the hearing that was set with
the, thanks to, the Clerk’s office and to the Court for an
extended final hearing on the Debtcrs’ final DIP approvai-
Yoﬁr Honor, there’s one objection. It is an objection of the
Creditors’ Committee. There have been a number of
discussions, telephone calls, emails that have gone back and
forth, and a face to face meeting this morning. And
thankfully we have resolved a number of the issues and we
have, you know, narrowed the matters down somewhat. There
are four issues, vou know, as I see 1t that the Committee is
5till raising in connection with the final DIP appreval. The
first is that the Committee has requested thét there be a
carve~out made available for all administrative claims which
would include 503 (b) {9) claimsg and.pﬁtentially WARN claims to
the extent that those arise. We have gotten the concession
from the lenders that the lenders have committed to lend all
amcunts for actual administrative expenses that will accrue
through the closing of the sale, and those funds will be
available. So really the administrative carve-out issue
would really center around pctential liabilities on 503 (b) (9)
claims and if they axise, the WARN claims. The second issue

is the size of the carve-out for the Committee’s professional
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prejudge that issue now. We - -

THE COURT: Well let.me, let me just ask you to
pause for a moment and - -

MR. GREECHER: Sure.

THE COURT: - - I guess maybé state the cobvious. T
know that one or more of my colleagues, Judge Sontchi is
quoted liberally in the Committee’s objection, and I think as
a concept and I've said this many times myself, we agree that
he who benéfits has to pay the freight for that. The
question is 1s 503 (b) (2) part of that. You know I've called
503 (b) (%) vou know in essence a statutery critical vendor.
But you know it’s nct something that parties typically
automatically run to pay. But as you point out it can
sometimes be resclved as a result of subsequent events in the
case. I understand and the Committee doesn’t have to tell me
this that their concern that if they pass on this now the
freight train will be moving Jjust too quickly for the Court
to stop it once you come in dancing haﬁpily with a successful
aucfion under your kelt, hopefully. So I’11l hear from the
Committee, but just as a general proposition, I understand
that that’'s a concern. I am of the view the freight’s got to
be paid, and I have no problem standing in front of the
train. And the Committee should know that.

MR. GREECHER: And we’re well aware of that as well

Your Honor.




