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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ 
In re: 
 
EMERGE ENERGY SERVICES LP,  
 
  Reorganized Debtor.1 
 
 
------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
Chapter 11 
 
Case No. 19-11563 (KBO) 
 
 
Re: Docket Nos. 876 & 946 

CERTIFICATION OF COUNSEL REGARDING  
STIPULATION TO RESOLVE (I) REORGANIZED DEBTOR’S FIRST 

(SUBSTANTIVE) OMNIBUS OBJECTION TO, OR MOTION TO RECLASSIFY, 
PURPORTED SECURED CLAIMS AND (II) JOINT MOTION OF MARKET & 

JOHNSON, INC., AND POWNALL SERVICES LLC, TO ENFORCE PROVISIONS OF 
REORGANIZED DEBTORS’ CONFIRMED CHAPTER 11 PLAN 

The undersigned hereby certifies as follows: 

1. On August 16, 2019, Pownall Services LLC (“Pownall”) filed an adversary 

complaint (the “Pownall Adversary”) against debtor Superior Silica Sands LLC (“SSS”) and 

HPS Investment Partners, LLC (“HPS”), and on October 25, 2019, Market & Johnson, Inc. 

(“M&J”), filed an adversary complaint (the “M&J Adversary” and, together with the Pownall 

Adversary, the “Adversary Proceedings”) against SSS and HPS. 

2. On December 18, 2019, the United States Bankruptcy Court for the District of 

Delaware (the “Court”) entered an order [Docket No. 721] confirming the above-captioned 

reorganized debtor’s (the “Reorganized Debtor”) and its reorganized debtor affiliates’ 

(collectively with the Reorganized Debtor, the “Reorganized Debtors”) Second Amended Joint 

Plan of Reorganization for Emerge Energy Services LP and Its Affiliate Debtors Under Chapter 

                                                 
1  The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s 
federal tax identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s 
address is 6500 West Freeway, Suite 800, Fort Worth, Texas 76116. 
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11 of the Bankruptcy Code (as may have been amended, modified or supplemented from time to 

time, the “Plan”).2  The Plan was substantially consummated and became effective on December 

20, 2019.   

3. On August 27, 2020, the Reorganized Debtor filed its First (Substantive) 

Omnibus Objection to, or Motion to Reclassify, Purported Secured Claims [Docket No. 876] (the 

“Objection”), to among other claims, certain claims filed by M&J, Pownall, TMT Solutions, 

Inc., and RB Scott Company, Inc., for themselves and any subcontractors whose claims they 

assert or may be entitled to assert3 (collectively, the “Lien Claimants” and, together with the 

Reorganized Debtors, collectively, the “Parties”). 

4. In response to the Objection, the Lien Claimants have asserted that they hold 

Other Secured Claims against (i) certain real property owned and leased by Reorganized Debtor 

SSS located in Kingfisher, Oklahoma (the “Kingfisher Lien Claims”) and (ii) certain real 

property owned by the Reorganized Debtors located outside of Kingfisher, Oklahoma (the “Non-

Kingfisher Lien Claims” and, together with the Kingfisher Lien Claims, the “Lien Claimants’ 

Claims”). 

5. On December 3, 2020, M&J and Pownall filed their Joint Motion to Enforce 

Provisions of Reorganized Debtor’s Confirmed Chapter 11 Plan [Docket No. 946] (the “Plan 

Motion” and, together with the Adversary Proceedings, the Objection and the Lien Claimants’ 

Claims, collectively, the “Dispute”). 

                                                 
2  Capitalized terms used but not otherwise defined herein shall have the same meanings ascribed to 
such terms in the Plan.  
3  Without limitation, the subcontractors whose claims are asserted through the named claimants 
above include Cooper Engineering Company, Inc., and EnDeCo Engineers, Inc., whose claims are 
included within the claims asserted by Market & Johnson, Inc.  
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6. The Parties have engaged in discussions regarding the Dispute and have agreed to 

resolve the Dispute as set forth in that certain Stipulation to Resolve (I) Reorganized Debtor’s 

First (Substantive) Omnibus Objection to, or Motion to Reclassify, Purported Secured Claims 

and (II) Joint Motion of Market & Johnson, Inc., and Pownall Services LLC, to Enforce 

Provisions of Reorganized Debtors’ Confirmed Chapter 11 Plan (the “Stipulation”). 

7. The Parties have prepared a proposed form of order (the “Proposed Order”), 

attached hereto as Exhibit A, approving the Stipulation.  A copy of the executed Stipulation is 

attached to the Proposed Order as Exhibit A.  The Proposed Order and Stipulation have been 

circulated to HPS, and HPS does not object to the entry of the Proposed Order approving the 

Stipulation. 

[Remainder of page intentionally left blank; signature page follows] 

 

 

 

 

 

 

 

 

 

 

 

 

Case 19-11563-KBO    Doc 1035    Filed 10/01/21    Page 3 of 4



 

4 
 
RLF1 25938911v.1 

WHEREFORE, the Reorganized Debtor respectfully requests that the Court enter the 

Proposed Order, attached hereto as Exhibit A, at its earliest convenience.  

Dated: October 1, 2021 
Wilmington, Delaware 

  /s/  David T. Queroli                   

RICHARDS, LAYTON & FINGER, P.A. 
 

John H. Knight (No. 3848) 
Russell C. Silberglied (No. 3462) 
Paul N. Heath (No. 3704) 
Zachary I. Shapiro (No. 5103) 
David T. Queroli (No. 6318) 
One Rodney Square 
920 North King Street 
Wilmington, DE  19801 
Telephone:  (302) 651-7700 
Facsimile:  (302) 651-7701 
E-mail:  knight@rlf.com 

silberglied@rlf.com 
heath@rlf.com 
shapiro@rlf.com 
queroli@rlf.com 

 
- and -   
 
LATHAM & WATKINS LLP 
 
George A. Davis (admitted pro hac vice) 
Keith A. Simon (admitted pro hac vice) 
Hugh K. Murtagh (admitted pro hac vice) 
1271 Avenue of the Americas  
New York, New York 10020 
Telephone:  (212) 906-1200 
Facsimile:  (212) 751-4864 
E-mail:  george.davis@lw.com 

keith.simon@lw.com 
hugh.murtagh@lw.com 
liza.burton@lw.com 

 
Counsel for the Reorganized Debtor 
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EXHIBIT A 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

------------------------------------------------------------ 
In re: 

EMERGE ENERGY SERVICES LP,  

Reorganized Debtor.1 

------------------------------------------------------------ 

x 
: 
: 
: 
: 
: 
: 
: 
x 

Chapter 11 

Case No. 19-11563 (KBO) 

Re: Docket No. 

ORDER APPROVING SETTLEMENT OF (I) REORGANIZED DEBTOR’S FIRST 
(SUBSTANTIVE) OMNIBUS OBJECTION TO, OR MOTION TO RECLASSIFY, 
PURPORTED SECURED CLAIMS AND (II) JOINT MOTION OF MARKET & 

JOHNSON, INC., AND POWNALL SERVICES LLC TO ENFORCE PROVISIONS OF 
REORGANIZED DEBTOR’S CONFIRMED CHAPTER 11 PLAN  

This matter comes before the Court on (i) the Reorganized Debtor’s First 

(Substantive) Omnibus Objection to, or Motion to Reclassify, Purported Secured Claims 

(the “Objection”), filed by the above-captioned reorganized debtor (the “Reorganized Debtor”); 

and the responses (the “Responses”) thereto raised or filed by creditors Market & Johnson, Inc. 

(“M&J”), Pownall Services, LLC (“Pownall”), TMT Solutions, Inc., and RB Scott Company, 

Inc. (collectively, these creditors are hereafter called the “Lien Claimants”), (ii) the Joint 

Motion to Enforce Provisions of Reorganized Debtor’s Confirmed Chapter 11 Plan (the “Plan 

Motion”) filed by M&J and Pownall, and (iii) the Certification of Counsel Regarding Stipulation 

to Resolve (I) Reorganized Debtor’s First (Substantive) Omnibus Objection to, or Motion to 

Reclassify, Purported Secured Claims and (II) Joint Motion of Market & Johnson, Inc. and 

Pownall Services LLC, to Enforce Provisions of Reorganized Debtor’s Confirmed Chapter 11 

1 The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s 
federal tax identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s 
address is 6500 West Freeway, Suite 800, Fort Worth, Texas 76116. 
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Plan. The Reorganized Debtor on behalf of itself and Superior Silica Sands, LLC, Emerge 

Energy Services GP LLC, Emerge Energy Services Operating LLC and Emerge Energy Services 

Finance Corporation, the reorganized debtors in the chapter 11 cases related to the above-

captioned chapter 11 case (collectively and together with the Reorganized Debtor, the 

“Reorganized Debtors”) and the Lien Claimants have filed a stipulation, attached hereto as 

Exhibit A (the “Stipulation”),2 to resolve both the Plan Motion and the Objection as to the 

claims of the Lien Claimants. The Court has reviewed the Objection, the Responses, the Plan 

Motion, and the Stipulation and finds that (i) the Court has jurisdiction over this matter pursuant 

to 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order of Reference from the United 

States District Court for the District of Delaware, dated as of February 29, 2012, (ii) this is a core 

proceeding pursuant to 28 U.S.C. § 157(b), (iii) venue is proper before this Court pursuant to 28 

U.S.C. §§ 1408 and 1409, (iv) notice of the Objection and the Plan Motion was sufficient under 

the circumstances, and (v) after due deliberation, the Court has determined that the resolution 

proposed in the Stipulation is in the best interests of the Reorganized Debtors, their estates, and 

their creditors and good and sufficient cause having been shown;  

IT IS HEREBY ORDERED THAT: 

1. The Stipulation is hereby approved in accordance with its terms and is

incorporated by reference.  

2. The Lien Claimants’ Claims shall be treated and resolved in accordance with the

terms and provisions of the Stipulation, including, the allowance of such claims, the 

classification of such claims and the resolution of such claims, in each case, as provided in the 

Stipulation.   

2 Capitalized terms not otherwise defined herein have the meanings given to them in the 
Stipulation. 

Case 19-11563-KBO    Doc 1035-1    Filed 10/01/21    Page 3 of 69



3 
 

3. In conformity with the Confirmed Plan and the Stipulation, the transfer of the 

Kingfisher Property to the Lien Claimants, or their nominee, by the Reorganized Debtors is free 

and clear of all Claims, Liens, charges and other encumbrances arising prior to the Petition Date.  

4. The Reorganized Debtors’ Claims Agent, Kurtzman Carson Consultants LLC, is 

authorized and directed to make such notations on the claims register as necessary to reflect the 

treatment of the proofs of claim contained herein and in the Stipulation.  

5. The Court shall retain exclusive jurisdiction with respect to all matters arising 

from or related to the implementation of this Order and the Stipulation. 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 )  

In re: ) Chapter 11 

 )  

 ) Case No. 19-11563 (KBO) 

EMERGE ENERGY SERVICES, LP,                        )  

                                   )  (Jointly Administered) 

                              Reorganized Debtor. 1 )  

 ) 

 ) 
 

 

STIPULATION TO RESOLVE (I) REORGANIZED DEBTOR’S FIRST 

(SUBSTANTIVE) OMNIBUS OBJECTION TO, OR MOTION TO RECLASSIFY, 

PURPORTED SECURED CLAIMS AND (II) JOINT MOTION OF MARKET & 

JOHNSON, INC., AND POWNALL SERVICES LLC, TO ENFORCE PROVISIONS OF 

REORGANIZED DEBTORS’ CONFIRMED CHAPTER 11 PLAN  

 The above-captioned reorganized debtor (the “Reorganized Debtor”) on behalf of itself 

and Superior Silica Sands, LLC (“SSS”), Emerge Energy Services GP LLC, Emerge Energy 

Services Operating LLC and Emerge Energy Services Finance Corporation, the reorganized 

debtors in the chapter 11 cases related to the above-captioned chapter 11 case (collectively and 

together with the Reorganized Debtor, the “Reorganized Debtors”) and the creditors Market & 

Johnson, Inc., Pownall Services, LLC, TMT Solutions, Inc., and RB Scott Company, Inc., for 

themselves and any subcontractors whose claims they assert or may be entitled to assert 2 

(collectively, the “Lien Claimants” and together with the Reorganized Debtors, collectively, the 

“Parties”), stipulate and agree as follows: 

                                                 
1 The Reorganized Debtor in this case, along with the last four digits of the Reorganized Debtor’s federal tax 

identification number, is Emerge Energy Services LP (2937).  The Reorganized Debtor’s address is 6500 West 

Freeway, Suite 800, Fort Worth, Texas 76116. 

2 Without limitation, the subcontractors whose claims are asserted through the named claimants above include Cooper 

Engineering Company, Inc., and EnDeCo Engineers, Inc., whose claims are included within the claims asserted by 

Market & Johnson, Inc.  
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RECITALS 

WHEREAS,  the Reorganized Debtors filed for relief under Chapter 11 of Title 11 of the 

United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) on July 15, 2019 (the 

“Petition Date”); and  

WHEREAS, the Reorganized Debtors own real property, titled in the name of SSS, located 

in Kingfisher County, Oklahoma (the “Real Property”). The Real Property is more specifically 

described as identified in Exhibit 1 which is attached and incorporated by reference. The Real 

Property specifically includes all improvements and appurtenances located on the Real Property 

as defined under Oklahoma law; and 

WHEREAS, SSS is also identified as the Tenant under a lease (the “Lease”) for additional 

real property (the “Leasehold Property” and together with the Real Property, collectively, the 

“Kingfisher Property”) which is located adjacent to the Real Property. A true and correct copy 

of the Lease is attached as Exhibit 2 and incorporated by reference; and   

WHEREAS, the Reorganized Debtors hold a mining permit (the “Permit”), for use in 

conjunction with mining activities conducted on the Real Property and the Leasehold Property, 

more specifically identified as the Permit to Engage in Non-Coal Mining issued by the Oklahoma 

Department of Mines dated approximately November 9, 2018, Permit Number L.E.-2662. A true 

and correct copy of the Permit is attached as Exhibit 3 and incorporated by reference; and   

WHEREAS, the Reorganized Debtors also own other additional real property located 

outside Kingfisher County, Oklahoma (the “Non-Kingfisher Property”); and  

WHEREAS, the Reorganized Debtors experienced (i) a levee breach on June 21, 2019, (ii) 

a stack collapse on October 11, 2019, and (iii) a shed fire on December 22, 2018, all occurring at 

their operating facility at San Antonio, Texas (the “San Antonio Incidents”); and 
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WHEREAS, on August 16, 2019, Pownall Services LLC (“Pownall”) filed an adversary 

complaint in the adversary proceeding styled Pownall Services LLC v. Superior Silica Sands LLC 

and HPS Investment Partners, LLC, Adv. No. 19-50295 (the “Pownall Adversary”); and  

WHEREAS, on October 25, 2019, Market & Johnson, Inc. (“M&J”), filed an adversary 

complaint in the adversary proceeding styled Market & Johnson, Inc., v. Superior Silica Sands 

LLC and HPS Investment Partners, LLC, Adv. No. 19-50728 (the “M&J Adversary” and together 

with the Pownall Adversary, the “Adversary Proceedings”); and 

WHEREAS, on September 16, 2019 and December 23, 2019, the Debtors answered and 

asserted affirmative defenses in the Pownall Adversary and M&J Adversary, respectively; and 

WHEREAS, the Reorganized Debtors’ Second Amended Joint Plan of Reorganization 

[Doc. No. 682] (the “Confirmed Plan”) was confirmed by the Court’s order entered on December 

18, 2019 [Doc. No. 721]; and  

WHEREAS, the Confirmed Plan defines a “Secured Claim” as a claim that is “secured 

by a Lien on property in which any of the Debtors’ Estates have an interest or that is subject to 

setoff under section 553 of the Bankruptcy Code, to the extent of the value of the Claim holder’s 

interest in such Estate’s interest in such property or to the extent of the amount subject to setoff, 

as applicable, as determined pursuant to section 506(a) of the Bankruptcy Code or, in the case of 

setoff, pursuant to section 553 of the Bankruptcy Code”; and 

WHEREAS, the Confirmed Plan defines an “Other Secured Claim” as “any Secured 

Claim other than an Administrative Claim, DIP Credit Agreement Claim, Secured Tax Claim, or 

Prepetition Debt Claim”; and  

WHEREAS, the Confirmed Plan classified Other Secured Claims as “Class 2”; and 

Case 19-11563-KBO    Doc 1035-1    Filed 10/01/21    Page 8 of 69



-4-

US-DOCS\125078072.19 

WHEREAS, the Confirmed Plan provides that each holder of an allowed Class 2 Claim 

shall receive, at the “election” of the Debtors or Reorganized Debtors: (A) Cash equal to the 

amount of such Allowed Class 2 Claim; (B) such other less favorable treatment as to which the 

Debtors or Reorganized Debtors, as applicable, and the Holder of such Allowed Class 2 Claim 

shall have agreed in writing; (C) the Collateral securing such Allowed Class 2 Claim; or (D) such 

other treatment such that it will not be impaired pursuant to section 1124 of the Bankruptcy Code; 

and 

WHEREAS, the Confirmed Plan further provides that “[f]or the avoidance of doubt, any 

Lien that secures a Class 2 Claim shall be retained against the applicable Collateral until such Class 

2 Claim is paid or reserved in full in Cash or Disallowed by order of the Bankruptcy Court”; and  

WHEREAS, the Confirmed Plan further provides that “[e]xcept as otherwise expressly 

provided in this Plan, the Confirmation Order, or any Restructuring Document, pursuant to 

sections 1123(a)(5), 1123(b)(3), 1141(b) and (c) and other applicable provisions of the  Bankruptcy 

Code, on and after the Effective Date, all property and assets of the Estates of the Debtors, 

including all claims, rights, and Litigation Claims of the Debtors, and any other assets or property 

acquired by the Debtors or the Reorganized Debtors during the Chapter 11 Cases or under or in 

connection with this Plan . . . shall vest in the Reorganized Debtors free and clear of all Claims, 

Liens, charges, and other encumbrances . . .”; and 

WHEREAS, the Effective Date of the Confirmed Plan was December 20, 2019; and 

WHEREAS, on June 4, 2020, the Court entered an order [Docket No. 847] (the "Case 

Closing Order") closing the Subsidiary Cases (as defined in the Case Closing Order) and leaving 

the Reorganized Debtor's chapter 11 case open; and 
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 WHEREAS, the Reorganized Debtor filed its First (Substantive) Omnibus Objection to, 

or Motion to Reclassify, Purported Secured Claims [Docket No. 876] (the “Objection”) on August 

27, 2020; and 

 WHEREAS, the Lien Claimants have responded to the Objection and asserted certain 

Other Secured Claims as defined in the Reorganized Debtors’ Confirmed Plan; and 

 WHEREAS, the Lien Claimants have asserted that they hold Other Secured Claims against 

both the Real Property (the “Kingfisher Lien Claims”) and the Non-Kingfisher Property (the 

“Non-Kingfisher Lien Claims” and together with the Kingfisher Lien Claims, the “Lien 

Claimants’ Claims”); and 

 WHEREAS, creditors M&J and Pownall filed their Joint Motion to Enforce Provisions of 

Reorganized Debtor’s Confirmed Chapter 11 Plan [Docket No. 946] (the “Plan Motion”) on 

December 3, 2020; and 

 WHEREAS, on or about August 27, 2021, the Lien Claimants submitted to all relevant 

regulatory and governmental authorities all applications, documents, and other supporting 

materials (collectively, the “Permit Application”) necessary to seek approval of transfer of the 

Permit from the Reorganized Debtors to the Lien Claimants or their nominee (the “Permit 

Transfer”); and 

 WHEREAS, the Lien Claimants understand and have acknowledged that the Reorganized 

Debtors’ existing surety bond provider in respect of activities at the Kingfisher Property will not 

consent to continuation of its bond as part of the transfers contemplated hereby; and 

 WHEREAS, the Lien Claimants have, as a result, obtained all necessary surety bonding 

from a new provider, or have otherwise provided sufficient financial assurance to the relevant 

regulator[s]; and 
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WHEREAS, the Reorganized Debtors and the Lien Claimants have agreed to resolve the 

Objection as to the Lien Claimants’ Claims, the Plan Motion, and the Adversary Proceedings in 

accordance with the terms of this Stipulation, and agree to the entry of an order approving this 

Stipulation (the “Order”) and authorizing the parties to act in reliance upon its terms; provided 

that as the parties agree no Order is necessary in respect of the Settlement Payment and release of 

Non-Kingfisher Lien Claims and related liens, the provisions of this Stipulation relating to the 

Settlement Payment and release of Non-Kingfisher Lien Claims and related liens shall be effective 

upon the Execution Date;  

NOW, THEREFORE, the Reorganized Debtors and the Lien Claimants stipulate and 

agree as follows: 

1. Incorporation of Recitals. The Parties acknowledge and stipulate to the foregoing

recitals as stipulated facts which are incorporated into the agreed terms of this Stipulation for 

purposes of interpretation and enforcement. 

2. Dates:

a. “Execution Date” means the date of execution of this Stipulation by the

parties hereto. 

b. “Effective Date” means the date on which the Court enters the Order.

c. “Kingfisher Transfer Date” means seven (7) business days after the

occurrence of Permit Transfer Approval.  

d. “Kingfisher Termination Date” means the date that is ninety (90) days

after the Execution Date, or such later date as may be agreed by the parties hereto in writing (email 

being sufficient), if either of the following has not occurred by such date: (i) entry of the Order, or 

(ii) Permit Transfer Approval.
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3. Permit Transfer:   

a. Prior to the Execution Date, the Lien Claimants submitted the Permit 

Application.  

b. At all times after the Execution Date, and continuing until the Kingfisher 

Transfer Date, the Lien Claimants shall use best efforts to obtain full and final approval (“Permit 

Transfer Approval”) of the Permit Transfer.  

c. At all times after the Execution Date, and continuing until the Kingfisher 

Transfer Date, the Reorganized Debtors shall cooperate reasonably with the Lien Claimants as 

requested by them to support Permit Transfer Approval. 

d. The Parties agree and acknowledge that the Permit Transfer represents and 

constitutes the Reorganized Debtors’ assignment of all of their right, title, interest, and obligation 

under the Permit to the Lien Claimants (or their assignee) notwithstanding the absence of a separate 

document evidencing the assignment, and the Lien Claimants agree to accept such assignment 

contingent upon the approval by the Oklahoma Department of Mines or other regulatory bodies of 

the transfer of the Permit through the Permit Transfer. 

4. Real Property Transfer in Satisfaction of Kingfisher Lien Claims.   

a. Kingfisher Transfer.  Upon the Kingfisher Transfer Date, the Reorganized 

Debtors will transfer and deliver to the Lien Claimants or their nominee (a) a quitclaim deed to 

convey the real property without a warranty of title (the “Deed”) for the Real Property, in the form 

attached hereto as Exhibit 4, and (b) an assignment of the Lease (the “Lease Assignment” and 

together with the Deed, the “Kingfisher Transfer Documents”), in the form attached hereto as 

Exhibit 5.  In accordance with the terms of the Confirmed Plan, the transfer of the Kingfisher 

Property and delivery of the Kingfisher Transfer Documents will (i) constitute full satisfaction of 
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the Kingfisher Lien Claims and (ii) be free and clear of all prepetition Claims, Liens, charges, and 

other encumbrances. For the avoidance of doubt, the Order approving this Stipulation shall 

specifically provide that the transfer is free and clear of all prepetition Claims, Liens, charges and 

other encumbrances. The Parties agree to cooperate and execute and deliver such other or 

additional documents as may be necessary to effectuate the transfer of the Kingfisher Property as 

contemplated by this Stipulation.  

b. Access.  From and after the Execution Date through the Kingfisher Transfer 

Date, the Lien Claimants shall be entitled to reasonable access to the Kingfisher Property, at their 

own risk and on four business days’ advance notice (email being sufficient), for the purposes of 

inspection and marketing of the Kingfisher Property. For the avoidance of doubt, the Lien 

Claimants shall provide notice to the landlord under the Leasehold Property prior to any visit to 

the Leasehold Property.  In addition, prior to entering the Kingfisher Property, the Lien Claimants 

shall execute and deliver to the Reorganized Debtors a release, substantially in the form attached 

hereto as Exhibit 6 (the “Release”), which, once signed by a Lien Claimant, shall be effective as 

to such Lien Claimant through the Kingfisher Transfer Date.  If a Lien Claimant fails to execute 

and deliver (electronic signature and email being sufficient) the Release, such Lien Claimant shall 

not be entitled to access the Kingfisher Property.  

c. Non-Occurrence of Kingfisher Transfer.  In the event the Kingfisher 

Transfer Date does not occur prior to the Kingfisher Termination Date or the Lien Claimants do 

not otherwise waive, in writing (email being sufficient), the requirement of the Permit Transfer 

Approval, then upon the Kingfisher Termination Date, the terms of this Stipulation shall be null 

and void as to all matters pertaining to the Kingfisher Lien Claims only and this Stipulation shall 

remain in effect to all matters pertaining to the Non-Kingfisher Lien Claims.  For avoidance of 
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doubt, occurrence of the Kingfisher Termination Date shall not constitute a termination or 

revocation of any other provisions of this Stipulation that  pertain to the Non-Kingfisher Lien 

Claims, including, without limitation, paragraphs 5 (Settlement Payment Transfer) and 14 (Mutual 

Release) below. 

5. Settlement Payment Transfer.  

a. Non-Kingfisher Lien Claims. Each of the Lien Claimants holds or asserts 

certain Non-Kingfisher Lien Claims. As part of the settlement of the Objection and the Lien 

Claimants’ Non-Kingfisher Lien Claims, the Reorganized Debtors have agreed to pay each Lien 

Claimant the sum of three and one half percent (3.5%) of the asserted Non-Kingfisher Lien Claims 

less the True-Up Amount (as defined below). These claims, and the agreed payments to be made 

by the Reorganized Debtors, prior to accounting for the True-Up Amount (as defined below), are 

as follows: 

Claimant 
Non-Kingfisher 

Claim Amount 

Pro Rata 

Share 
Recovery % 

Preliminary 

Amount 

M&J  $4,850,087.003 74.44% 3.5% $169,753.04 

Pownall     $399,575.23  6.13% 3.5%   $13,985.13 

RB Scott       $68,376.25  1.05% 3.5%     $2,393.17 

TMT Solutions  $1,197,432.12  18.38% 3.5%   $41,910.12 

 

b. Settlement of Non-Kingfisher Lien Claims.  Upon the Effective Date, the 

Reorganized Debtors will transfer the above-listed Preliminary Amounts less each Lien Claimants’ 

Pro Rata Share of the True-Up Amount (the “Settlement Payment”). The Reorganized Debtors’ 

payment of the Settlement Payment to each respective Lien Claimant will constitute full and final 

satisfaction of the Allowed Secured Claims asserted by the Lien Claimants in connection with the 

                                                 
3 As reflected in Market & Johnson’s proof of claim, it has asserted an unsecured claim for $3,952,072.22 for work at 

the San Antonio Facility for which a lien was not filed. This claim was not subject to the Objection and will remain a 

general unsecured claim along with the remaining balance of the Lien Claimant’s Non-Kingfisher Lien Claims.  
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Non-Kingfisher Lien Claims, and the Lien Claimants agree to release the liens securing the Non-

Kingfisher Lien Claims upon receipt of the Settlement Payment; provided, however, that this 

treatment shall not affect the Lien Claimants’ Excluded Claims and Defenses as provided below.  

Payment of the compromised recovery amounts identified above shall be made by wire transfer or 

other immediately available funds within seven (7) days of the entry of the Order. Upon receipt of 

such payment, the Lien Claimants shall execute and deliver such documents and take any and all 

actions as are necessary to release the liens securing the Non-Kingfisher Lien Claims in accordance 

with this Stipulation. Upon payment of the Settlement Payment, the remaining balance of the Non-

Kingfisher Lien Claims shall be reclassified as general unsecured claims for purposes of the 

Confirmed Plan and the Reorganized Debtors’ Claims Agent, Kurtzman Carson Consultants LLC, 

shall be authorized and directed to make such notations on the Claims Register as necessary to 

accomplish this outcome. For avoidance of doubt, the foregoing Settlement Payment and 

corresponding satisfaction of the Non-Kingfisher Lien Claims and release of related liens shall be 

final and non-revocable regardless of the occurrence or non-occurrence of the Kingfisher Transfer 

Date.  

6. True-up and Holdback.   

a. True-up.  The Settlement Payment shall be reduced by documented 

payments by the Reorganized Debtors of the minimum royalty payment required under the Lease 

(the “Carrying Costs”) properly allocable to the period from July 15, 2021 through and including 

the Kingfisher Transfer Date (the “True-Up Period”).  While during the True-Up Period the 

Reorganized Debtors shall pay the Carrying Costs, the Lien Claimants agree that such Carrying 

Costs, up to a maximum aggregate amount of $30,000 (the “Aggregate Cap”) shall be their 

responsibility and such amounts paid by the Reorganized Debtors (subject to the Aggregate Cap) 
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(the “True-Up Amount”), shall reduce the Settlement Payment upon the occurrence of the 

Kingfisher Transfer Date. 

b. Holdback.  In order to effectuate the True-up, the Reorganized Debtors are 

authorized to and shall hold back from the Settlement Payment the Aggregate Cap.  Upon the 

Kingfisher Transfer Date, the Reorganized Debtors shall release to the Lien Claimants the positive 

difference, if any, between the Aggregate Cap and the True-Up Amount, and shall further deliver 

to the Lien Claimants proof of payment of the Carrying Costs composing the True-Up Amount. 

c. Non-Occurrence of Kingfisher Transfer Date.  In the event the Kingfisher 

Transfer Date does not occur prior to Kingfisher Termination Date, the Reorganized Debtors shall 

retain the Aggregate Cap amount. 

7. Transfer Taxation and Recording Fees.  The Lien Claimants shall pay any and all 

transfer, documentary stamp, sales, use or similar taxes and any and all recording fees arising as a 

result of the transfer of the Kingfisher Property. All real and personal property ad valorem taxes 

assessed against the Kingfisher Property for the year 2021 shall be prorated as of the Kingfisher 

Transfer Date. To the extent not already paid to the relevant taxing authorities by such time, the 

Reorganized Debtors shall deliver their portion of the 2021 real and personal property ad valorem 

taxes (the “Prorated 2021 Tax Payment”) to the Lien Claimants, or their assignee, within seven 

(7) business days of the Kingfisher Transfer Date (payment by offset of the True-Up Amount being 

acceptable).  

8. Additional Documentation; Cooperation. The parties agree that they shall execute 

and deliver any and all additional documents and instruments as may be reasonable and necessary 

to effectuate the terms of this Stipulation, and shall cooperate to effectuate the terms of this 

Stipulation promptly after entry of the Order.  
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9. Limited Representations and Warranties of Reorganized Debtors. The Reorganized 

Debtors represent and warrant to the Lien Claimants that (i) under the Confirmed Plan, they are 

authorized and able to transfer the Kingfisher Property; (ii) they are current under the Lease and 

the Permit; (iii) they are not aware of any default under the Lease or the Permit, nor are they aware 

of any event or circumstance which would, whether by affirmative actions of others or due to the 

passage of time, constitute an event of default under the Lease or the Permit; (iv) they have not 

authorized or directed the removal of any of the improvements or other property or items located 

on the Real Property since the Lien Claimants last inspected the Real Property on March 25, 2021 

and (v) until the Kingfisher Transfer Date, they will not authorize or direct the removal of any of 

the improvements or other property or items located on the Real Property. The Reorganized 

Debtors agree they will promptly notify the Lien Claimants (email being sufficient) if they become 

aware that any of the foregoing representations (i) through (v) ceases to be accurate at any time 

prior to the Kingfisher Transfer Date, or if, prior to the Kingfisher Transfer Date, they receive 

notice that any improvements or other property or items are or have been removed from the Real 

Property by third parties. 

10. Representations and Warranties of Lien Claimants. To the extent the Lien 

Claimants designate and identify a nominee to receive title to the Real Property and accept the 

Kingfisher Transfer Documents, the Lien Claimants and nominee represent and warrant that (i) 

their respective Kingfisher Lien Claims have been properly assigned to such nominee as provided 

under applicable nonbankruptcy law; and (ii) such nominee is authorized to enter into the 

transactions contemplated by this Stipulation. Without prejudice to the Lien Claimants’ right to 

receive the Prorated 2021 Tax Payment, the Lien Claimants agree to pay all real and personal 

property ad valorem taxes assessed against the Real Property for the year 2021 and subsequent 
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years. Each of the Lien Claimants represents and warrants that other than to effectuate the terms 

and purposes of this Stipulation (a) it has not assigned, transferred or subrogated any portion of its 

Lien Claims to an unaffiliated third party, (b) no unaffiliated person or entity has or claims any 

interests in the its Lien Claims, and (c) it is the owner of its Lien Claims for purposes of this 

Stipulation. 

11. Transfer of Assets “As-Is”.  The Reorganized Debtors and the Lien Claimants agree 

that the Lien Claimants are taking the Real Property and the Leasehold Property “as is,” “where 

is,” “with all faults,” and with any and all latent and patent defects and that there is no warranty or 

representation (except for those described in this Stipulation), express or implied, of any kind or 

nature (including, without limitation, warranties with respect to marketability, use or fitness for a 

particular purpose) made by the Reorganized Debtors with respect to the Real Property or the 

Leasehold Property, and all such representations and warranties are hereby expressly disclaimed 

and denied.  The Lien Claimants acknowledge that they have been given adequate time to conduct 

whatever examination, evaluations, inspections, reviews, studies or tests of the Real Property and 

the Leasehold Property and their condition as the Lien Claimants may desire or determine 

warranted. The Lien Claimants further acknowledge that except as to any representations 

contained in this Stipulation, upon which they are expressly entitled to rely, they are not relying 

on any representation, warranty, statement or other assertion with respect to the Real Property or 

the Leasehold Property or their condition by the Reorganized Debtors or any of their affiliates or 

any member, manager, officer, director, trustee, agent, employee, attorney, representative or other 

person acting or purporting to act on behalf of the Reorganized Debtors or any of their affiliates, 

but the Lien Claimants are relying solely on their own examination, evaluations, inspections, 

reviews, studies or tests of the Real Property and the Leasehold Property.  The Lien Claimants 
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expressly release and discharge the Reorganized Debtors and their affiliates, and their members, 

managers, officers, directors, trustees, agents, employees, attorneys, and representatives from any 

and all obligations, claims, administrative proceedings, judgements, damages, fines, costs, and 

liabilities arising out of or relating to the physical condition of the Real Property or Leasehold 

Property or any portion thereof. 

12. Dismissal of Adversary Proceedings; Resolution of Objection and Plan Motion. 

Upon the Kingfisher Transfer Date, (i) Pownall agrees to the entry of an order dismissing the 

Pownall Adversary and (ii) M&J agrees to the entry of an order dismissing the M&J Adversary, 

with the parties bearing their own costs.  The entry of the Order on the Effective Date shall act as 

M&J’s and Pownall’s withdrawal of the Plan Motion and the Plan Motion shall be deemed 

withdrawn upon the entry of the Order. The Objection shall be resolved by the entry of the Order 

insofar as the remaining balance of the Lien Claimants’ Non-Kingfisher Lien Claims will be 

reclassified as general unsecured claims as provided above.  

13. Transfer in Satisfaction of Obligations Under Confirmed Plan.  The Lien Claimants 

agree that the transactions contemplated by this Stipulation satisfy the terms of Article III B.2 of 

the Confirmed Plan, and that this Stipulation constitutes an agreement in writing as to the treatment 

of the Lien Claimants’ Claims, as Holders of Allowed Class 2 Claims, and that the Lien Claimant’s 

Claims are deemed to be Allowed Class 2 Claims only to the extent agreed in this Stipulation.   

14. Mutual Release by the Parties. Except as expressly provided in this paragraph 14, 

in consideration for the mutual agreements set forth herein, and effective upon the entry of the 

Order, without affecting, waiving, or modifying the Parties’ rights, obligations, representations, 

and warranties under this Stipulation, including, but not limited to, the payment of the Settlement 

Payment, the transfer of the Kingfisher Property, the Permit Transfer, and the release of the Lien 

Case 19-11563-KBO    Doc 1035-1    Filed 10/01/21    Page 19 of 69



 

 -15-  
 
US-DOCS\125078072.19 

Claimants’ liens and Lien Claimants’ claims, the Reorganized Debtors and their respective officers, 

directors, shareholders, employees, agents, predecessors in interest and assigns and the Lien 

Claimants and their respective officers, directors, shareholders, employees, agents, predecessors 

in interest and assigns, on their own behalf and on behalf of all successors and assigns, each forever 

fully and completely release and forever discharge the other, along with the other’s heirs, 

administrators, agents, executors, and all other persons, firms, partnerships, associations, or 

corporations who are or might be liable, from any and all claims, demands, damages, actions, 

causes of action, suits, contracts, agreements, accounts, defenses, offsets, liabilities, or obligations 

of any kind or character whatsoever, known or unknown, suspected or unsuspected, both at law 

and in equity, pertaining to, or arising directly or indirectly from, or relating to the Reorganized 

Debtors, the Reorganized Debtors’ chapter 11 cases, any claims filed by, scheduled for, or that 

may otherwise be asserted by the Lien Claimants, the Adversary Proceedings, including without 

limitation, the Secured Claims, the Other Secured Claims and any Litigation Claims the 

Reorganized Debtors may otherwise have retained under the terms of the Confirmed Plan, except 

and only as follows: (i) the Reorganized Debtors reserve and retain the claims, if any, asserted or 

assertable against the Lien Claimants who performed services at the operating facility in San 

Antonio, Texas, in respect of the San Antonio Incidents, solely insofar as such claims are asserted 

by the Reorganized Debtors’ insurer(s) pursuant to such insurer’s rights of subrogation in respect 

of the San Antonio Incidents (the “Subrogated Claims”); and (ii) the Lien Claimants reserve and 

retain any defenses and rights any of them may have against such Subrogated Claims, including, 

without limitation, any contractual claims or defenses, statutory or equitable defenses (including 

applicable statutes of limitation), and rights of setoff and recoupment, solely to the extent asserted 

in defense of the Subrogated Claims (the “Excluded Claims and Defenses”). The Parties agree 
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and acknowledge that their respective reservation and retention of the Subrogated Claims and the 

Excluded Claims and Defenses from the mutual release otherwise provided in this paragraph shall 

in no manner be deemed to constitute an admission of the validity or extent of such Subrogated 

Claims and Excluded Claims and Defenses, and all issues related to such Subrogated Claims and 

Excluded Claims and Defenses are expressly reserved and excluded from the scope of this 

paragraph. The Reorganized Debtors and the Lien Claimants further agree and acknowledge that 

(i) except as to the limited reservations regarding the Subrogated Claims and Excluded Claims and 

Defenses above, this mutual release is expressly intended to release and resolve all claims and 

issues between them, (ii) as between the parties hereto, litigation over the Subrogated Claims and 

the Excluded Claims and Defenses is intended to inure to the benefit of their respective insurers, 

and not the parties themselves, and (iii) the limited reservation contained in this paragraph shall 

not be deemed to permit or provide either the Reorganized Debtors or the Lien Claimants to 

recover in any manner from the other. In the event of the occurrence of the Kingfisher Termination 

Date, this release shall be null and void as to any and all claims, demands, damages, actions, causes 

of action, suits, contracts, agreements, accounts, defenses, offsets, liabilities, or obligations relating 

specifically and exclusively to the Kingfisher Claims, and the parties shall be returned to the status 

quo ante in regard to such matters.  

15. Authorization. Upon entry of the Order, the Reorganized Debtors and the Lien 

Claimants will be authorized and empowered to take all actions necessary to implement the relief 

provided in this Stipulation 

16. No  Liability.    The  Parties  acknowledge  that  this  Stipulation  is  a compromise 

of disputed claims against each other and that neither admits, and each expressly denies, any 

liability on its part. 
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17. No Adverse Presumption. The Parties further declare that, in making this 

Stipulation, they rely entirely upon their own judgment, beliefs and interest and the advice of their 

counsel. Each Party has reviewed this Stipulation and had the opportunity to consult counsel 

regarding the same, and said Parties acknowledge they each fully understand and voluntarily 

accept all the provisions contained in this Stipulation. The Parties further agree that this Stipulation 

was the product of negotiations between the Parties and that any rule of construction that 

ambiguities are to be resolved against the drafting party shall not apply in the interpretation of this 

Stipulation. The language of all parts of this Stipulation shall in all cases be construed as a whole, 

according to its fair meaning and not strictly for or against any of the Parties. 

18. Entire Agreement. This Stipulation sets forth the entire agreement between the 

Parties and fully supersedes any and all prior agreements and understandings, written or oral, 

between the Parties pertaining to the subject matter hereof. No modification of this Stipulation 

shall be binding or enforceable unless in writing and signed by the Parties. This Stipulations shall 

be binding upon and inure to the benefit of the Parties, their respective executors, successors, 

administrators, insurers, and assigns. 

19. Governing Law. This Stipulation shall be interpreted and construed in accordance 

with the provisions of the Bankruptcy Code and, where not inconsistent, the laws of the State of 

Delaware, without regard to the conflict of laws of the State of Delaware. Each of the Parties 

hereby irrevocably consents to the jurisdiction of the Court with respect to any action to enforce 

the terms and provisions of this Stipulation and expressly waives any right to commence any such 

action in any other forum.   

20. Time of Essence. Time is of the essence with respect to the performance of all 

obligations and as to all dates and times set forth in this Stipulation.  
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21. 	Signatures.  This Stipulation may be executed in one or more counterparts, including 

by email and facsimile, each of which shall be deemed an original, but all of which together 

constitute one and the same instrument. Each person signing this Stipulation represents and 

warrants that he/she has been duly authorized and has the requisite authority to execute and deliver 

this Stipulation on behalf of such party and to bind such party to the terms and conditions of this 

Stipulation. 

STIPULATED AND AGREED: 

LIEN CLAIMANTS: 

MARKET & JOHNSON, INC., a Wisconsin corporation 
2350 Galloway Street 
Eau Claire WI 54703 

By: 	  
Chad Ellingson, Ch f Financial Officer 

Dated:   CV.C7a(Q1  

 

 

POWNALL SERVICES, LLC, a Texas limited liability company 
P.O. Box 312 
Round Top, TX 78954 

By: 	 Dated: 	  
Harry Povvnall, Managing Member 

TMT SOLUTIONS, INC. a Texas corporation 
4041 FM 1978 
San Marcos, TX 78666 

By: 	 Dated: 	  
Mike Marx, President 
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21. Signatures. This Stipulation may be executed in one or more counterparts, including

by email and facsimile, each of which shall be deemed an original, but all of which together 

constitute one and the same instrument. Each person signing this Stipulation represents and 

warrants that he/she has been duly authorized and has the requisite authority to execute and deliver 

this Stipulation on behalf of such party and to bind such party to the terms and conditions of this 

Stipulation.  

STIPULATED AND AGREED:  

LIEN CLAIMANTS: 

MARKET & JOHNSON, INC., a Wisconsin corporation 
2350 Galloway Street 
Eau Claire WI 54703 

By:__________________________________ Dated:______________________ 
�&KDG�(OOLQJVRQ��&KLHI�)LQDQFLDO�2IILFHU

POWNALL SERVICES, LLC, a Texas limited liability company 
P.O. Box 312 
Round Top, TX 78954 

By:__________________________________ Dated:______________________ 
      Harry Pownall, Managing Member 

TMT SOLUTIONS, INC. a Texas corporation 
4041 FM 1978 
San Marcos, TX 78666 

By:__________________________________ Dated:______________________ 
Mike Marx, 3UHVLGHQW

9/28/2021
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RB SCOTT COMPANY, INC., a Wisconsin corporation 

1011 Short Street, Eau Claire, WI 54701 

 

 

By: ______________________________________   Dated:__________________ 

       John Mickelson, President 

 

 

SUPERIOR SILICA SANDS, LLC     Dated:     

EMERGE ENERGY SERVICES, LP 

EMERGE ENERGY SERVICES GP LLC 

EMERGE ENERGY SERVICES OPERATING LLC 

EMERGE ENERGY SERVICES FINANCE CORPORATION 

6500 West Freeway, Suite 800  

Fort Worth, TX 76116 

 

 

By: _       

      Robby Myers, Chief Financial Officer 

       

 

 

 

 

9/22/2021
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Exhibit 1 

Legal Description of Property (Matching Deed Description – See Ex. 4) 

 

The following real property located in Kingfisher County, State of Oklahoma, to-wit: 

 

The South 1320.00 feet of the East 1320.00 feet of the Southwest Quarter of Section 20, Township 

18 North, Range 7 West of the Indian Meridian, Kingfisher County, Oklahoma, being more 

particularly described as follows: 

 

Begin at the South Quarter corner of said Section 20; thence South 88°49’47” West, along the 

South line of the Southwest Quarter of said Section 20, a distance of 1320.00 feet; thence North 

00°50’44” West a distance of 1320.00 feet, thence North 88°49’47” East, a distance of 1320.00 

feet to a point on the East line of the Southwest Quarter of said Section 20; thence South 00°50’44” 

East along said East line a distance of 1320.00 feet to the point of beginning.  

 

Containing 40.00 acres more or less. 
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Exhibit 2 

Lease 

[See attached]
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Exhibit 3 

Permit 

[See attached]
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Exhibit 4 

Quitclaim Deed 

[See attached] 
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Return recorded instrument to: 

 

Lawn B. Gardner, Esq. 

Christensen Law Group, PLLC 

3401 N.W. 63rd Street, Suite 600 

Oklahoma City, OK 73116 

 

 

 

 

 

 

 

 

 

 

 

 QUITCLAIM DEED 

 

KNOW ALL MEN BY THESE PRESENTS: 

 

That Superior Silica Sands, LLC, a Texas limited liability company (“Grantor”), in 

consideration of the sum of Ten Dollars ($10.00) and other valuable consideration, does hereby 

quitclaim, grant, bargain, sell, and convey to Retribution Sands, LLC, an Oklahoma limited 

liability company, with a mailing address of 3401 N.W. 63rd Street, Suite 600, Oklahoma City, OK 

73116 (“Grantee”), all rights, title and interests Grantor has in the real property and premises 

situated in Kingfisher County, Oklahoma, and more particularly described on Exhibit “A” attached 

hereto and incorporated herein, subject to easements, rights of way and restrictive covenants of 

record and together with all the improvements thereon and the appurtenances thereunto belonging. 

 

This deed has been executed and delivered in accordance with, and subject to, the terms of 

the Order Approving Stipulation entered in the bankruptcy case pending in the Bankruptcy Court 

for the District of Delaware styled In re Emerge Energy Services, LP, Reorganized Debtor, Case 

No. 19-11563 (KBO), a copy of which Order is attached hereto as Exhibit “B” and incorporated 

herein. 

 

The land herein conveyed is subject to a purchase option in favor of the Linda C. Best 

Trust, U/T/A 1-6-2015, a revocable trust, as set forth in that certain Special Warranty Deed dated 

September 24, 2018, and filed in Kingfisher County, Oklahoma on October 1, 2018, Book 3170 - 

Page 477.
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 TO HAVE AND TO HOLD said described premises unto Grantee and its successors and 

assigns forever. 

 

Signed to be effective and delivered as of __________________, 2021. 

 

Superior Silica Sands, LLC,  

a Texas limited liability company 
 

 

By:_________________________________ 

Name:_______________________________ 

Title:_____________________________ 

 

 

ACKNOWLEDGMENT 

 

STATE OF __________________ ) 

)  SS: 

COUNTY OF ________________ ) 

 

 

The foregoing instrument was acknowledged before me this _____ day of ___________, 

2021, by _____________________, as the ______________ of Superior Silica Sands, LLC, a 

Texas limited liability company, the owner of the real estate described herein. 

 

 

 

_______________________________ 

Notary Public 

 

My Commission Expires: 

 

______________________ 

(SEAL) 
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EXHIBIT A TO QUITCLAIM DEED 

LEGAL DESCRIPTION 

 

The following real property located in Kingfisher County, State of Oklahoma, to-wit: 

 

The South 1320.00 feet of the East 1320.00 feet of the Southwest Quarter of Section 20, Township 

18 North, Range 7 West of the Indian Meridian, Kingfisher County, Oklahoma, being more 

particularly described as follows: 

 

Begin at the South Quarter corner of said Section 20; thence South 88°49’47” West, along the 

South line of the Southwest Quarter of said Section 20, a distance of 1320.00 feet; thence North 

00°50’44” West a distance of 1320.00 feet, thence North 88°49’47” East, a distance of 1320.00 

feet to a point on the East line of the Southwest Quarter of said Section 20; thence South 00°50’44” 

East along said East line a distance of 1320.00 feet to the point of beginning.  

 

Containing 40.00 acres more or less. 
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EXHIBIT B TO QUITCLAIM DEED 

COURT ORDER 

[See attached (to be added upon entry of Order)]
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Exhibit 5 

Lease Assignment 

[See attached] 
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ASSIGNMENT OF ROYALTY LEASE AGREEMENT 

 

This Assignment of Royalty Lease Agreement (the “Agreement”) is made effective as of 

September _____, 2021, by and among Superior Silica Sands, LLC, a Texas limited liability 

company (“Assignor”), and Retribution Sands, LLC, an Oklahoma limited liability company 

("Assignee"). 

 

R E C I T A L S : 

 

A. Reference is hereby made to that certain Royalty Lease Agreement dated 

approximately May 11, 2018, by and between Assignor, as Tenant, and Linda C. Best Trust, 

U/T/A/ 1-6-2015, a revocable trust with Linda C. Best as Trustee (the “Landlord”), pertaining to 

the lease of real property and improvements located in Kingfisher County, Oklahoma (the 

“Lease”). 

 

B. Pursuant to the Order Approving Settlement of (I) Reorganized Debtor’s First 

(Substantive) Omnibus Objection to, or Motion to Reclassify Purported Secured Claims and (II) 

Joint Motion of Market & Johnson, Inc., and Pownall Services LLC to Enforce Provisions of 

Reorganized Debtor’s Confirmed Chapter 11 Plan (the “Order”) entered in the bankruptcy case 

styled In re Emerge Energy Services LP, et al, Reorganized Debtors, Case No. 19-11563 (jointly 

administered) pending in the Bankruptcy Court for the District of Delaware, Assignor desires to 

assign all of its right, title, interest and obligations under the Lease to Assignee (the 

“Assignment”), and Assignee desires to accept the Assignment and assume the obligations of 

Assignor thereunder on the terms and conditions contained herein. This Assignment, and various 

other documents executed and delivered by and between the Parties, are in furtherance of the 

terms of the Order by which certain real property and related assets, including the Lease and a 

certain mining and mining related permit (the “Permit”) is being transferred by Assignor to 

Assignee. 

 

C. Section 17 of the Lease provides Assignor may transfer or otherwise assign its 

interest in the Lease with notice to Landlord but without Landlord’s prior written consent. 

 

A G R E E M E N T : 

 

1. Assignment and Assumption.  In return for the sum of $10.00 and other valuable 

consideration, Assignor hereby assigns to Assignee all of Assignor’s right, title, interest and 

obligations under the Lease, and Assignee hereby accepts the Assignment and, as of the date of 

this Agreement, Assignee assumes and agrees to fully perform and be bound by all of the terms, 

covenants, conditions and obligations imposed upon Assignor under the Lease as if Assignee 

was the original tenant named in the Lease. The Order and its terms are expressly incorporated 

into this Agreement by reference. The parties expressly agree and acknowledge that this 

Agreement, and the Assignment, are contingent upon the approval by the Oklahoma Department 

of Mines or other regulatory bodies of the transfer of the Permit from Assignor to Assignee. In 

the event the transfer of the Permit is not approved, this Agreement, and the Assignment, shall be 

null and void and of no further effect. 
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Assignment of Royalty Lease Agreement 2 

2. General Provisions. 

 

2.1. Governing Law.  This Agreement shall be governed by and construed in 

accordance with the internal laws of the State of Oklahoma without giving effect to any choice or 

conflict of law provision or rule (whether of the State of Oklahoma or any other jurisdiction). 

 

2.2. Binding Effect.  This Agreement shall be binding upon and inure to the 

benefit of the parties hereto, their heirs, successors and assigns. 

 

2.3. Amendment.  This Agreement may not be altered, modified or amended 

except by a written instrument signed by both parties.   

 

2.4. Counterparts.  This Agreement may be executed in counterparts, each of 

which shall be deemed an original, but all of which together shall be deemed to be one and the 

same agreement. A signed copy of this Agreement delivered by facsimile, e-mail or other means 

of electronic transmission shall be deemed to have the same legal effect as delivery of an original 

signed copy of this Agreement. 

 

2.5 Entire Agreement.  This Agreement is the entire and final expression of 

the agreement of the parties hereto with respect to such terms as are included herein and is a 

complete and inclusive statement of the terms of such agreement.  No party hereto shall be 

bound by any verbal representations altering the terms of this Agreement. 
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Assignment of Royalty Lease Agreement 3 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and 

year first above written. 

 

ASSIGNOR: 

 

Superior Silica Sands, LLC 
 

 

 

By: ____________________________________ 

 

Name:__________________________________ 

 

Title:___________________________________ 

 

 

 

 

ASSIGNEE: 

 

Retribution Sands, LLC, 

an Oklahoma limited liability company 

 

By: M&J Oklahoma, LLC, Manager, 

       a Wisconsin limited liability company 

 

 

     

 By:_______________________________ 

     Chad Ellingson, Manager 
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Exhibit 6 

Property Access Release 

[See attached] 
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RELEASE OF 

LIABILITY1 

I, THE UNDERSIGNED desire to visit certain properties located in Kingfisher County, Oklahoma (collectively,  the 

“Properties”) that are owned, leased, managed and/or operated by Superior Silica Sands LLC its parent and/or affiliates (collectively, 

“SSS”) for the purpose of inspecting and marketing the Properties.  I understand that this activity is inherently hazardous, and I 

agree to act strictly in accordance with any and all rules, policies, and procedures established by SSS’s personnel or agents regarding 

such activity, as well as all federal and state laws and regulations. 

IN CONSIDERATION OF THE OPPORTUNITY TO VISIT THE PROPERTIES, I ASSUME ANY AND ALL 

LIABILITY AND HOLD HARMLESS AND FOREVER RELEASE AND DISCHARGE SSS, ITS MANAGERS, 

MEMBERS, DIRECTORS, OFFICERS, PARTNERS, OWNERS, SHAREHOLDERS, AGENTS, EMPLOYEES, 

CONTRACTORS, ATTORNEYS AND REPRESENTATIVES, AS WELL AS THEIR PARENTS, SUBSIDIARIES, AND 

AFFILIATES, THEIR PREDECESSORS IN INTEREST, THEIR SUCCESSORS IN INTEREST, AND THEIR 

RESPECTIVE MANAGERS, MEMBERS, DIRECTORS, OFFICERS, PARTNERS, OWNERS, SHAREHOLDERS, 

AGENTS, EMPLOYEES, CONTRACTORS, ATTORNEYS AND REPRESENTATIVES (COLLECTIVELY, THE 

“RELEASED PARTIES”) OF AND FROM ANY RIGHTS, CAUSES OF ACTION, SUITS, PROCEEDINGS, DEMANDS, 

DAMAGES, COSTS, EXPENSES, CLAIMS AND ALLEGATIONS OF LIABILITY (COLLECTIVELY, THE 

“CLAIMS”) WHICH I, MY HEIRS, PERSONAL REPRESENTATIVES, SUCCESSORS OR ASSIGNS HAVE OR MAY 

HAVE AGAINST THE RELEASED PARTIES WHICH RESULT FROM, ARISE OUT OF, OR ARE IN CONNECTION 

WITH, OR IN ANY WAY RELATE TO MY VISIT TO THE PROPERTIES, AND I AGREE TO INDEMNIFY AND 

HOLD THE RELEASED PARTIES HARMLESS FROM ALL ANY AND ALL CLAIMS MADE BY ME OR ANY 

OTHER PARTY AGAINST THE RELEASED PARTIES THAT RESULT FROM, ARISE OUT OF, ARE IN 

CONNECTION WITH, OR ARE IN ANY WAY RELATED TO MY VISIT TO THE PROPERTIES, WHETHER OR NOT 

SUCH CLAIMS ARE CAUSED BY THE RELEASED PARTIES’ ANY ACTIVE, PASSIVE JOINT, CONCURRENT, 

GROSS OR SOLE NEGLIGENCE, STRICT LIABILITY OR WILLFUL MISCONDUCT. 

I UNDERSTAND THAT DANGEROUS CONDITIONS, RISKS AND HAZARDS DO EXIST ON THE 

PROPERTIES, AND THAT MY PRESENCE ON THE PROPERTIES WILL EXPOSE ME AND/OR MY PERSONAL 

PROPERTY TO SUCH CONDITIONS, RISKS AND HAZARDS. I HEREBY ASSUME ALL RISK FOR ANY AND ALL 

PERSONAL INJURIES SUFFERED BY ME, DEATH AND/OR DAMAGE TO ME, OR MY PERSONAL PROPERTY 

WHICH ARE INCURRED AS A RESULT OF, OR IN ANY WAY CONNECTED WITH, OR ARE RELATED TO MY 

VISIT TO THE PROPERTIES. 

THE UNDERSIGNED AGREES THAT THIS STATEMENT COMPLIES WITH THE REQUIREMENT, 

KNOWN AS THE EXPRESS NEGLIGENCE RULE, TO EXPRESSLY STATE IN A CONSPICUOUS MANNER TO 

AFFORD FAIR AND ADEQUATE NOTICE THAT THIS RELEASE OF LIABILITY HAS PROVISIONS REQUIRING 

ONE PARTY (THE INDEMNITOR) TO BE RESPONSIBLE FOR THE NEGLIGENCE, STRICT LIABILITY, OR 

OTHER FAULT OF ANOTHER PARTY (THE INDEMNITEE). THE UNDERSIGNED REPRESENTS TO SSS (1) THAT 

IT HAS CONSULTED AN ATTORNEY CONCERNING THIS RELEASE OF LIABILITY OR, IF THE UNDERSIGNED 

HAS NOT CONSULTED AN ATTORNEY, THAT THE UNDERSIGNED WAS PROVIDED THE OPPORTUNITY AND 

HAD THE ABILITY TO SO CONSULT, BUT MADE AN INFORMED DECISION NOT TO DO SO, AND (2) THAT 

THE UNDERSIGNED FULLY UNDERSTAND HIS/HER/ITS/THEIR RIGHTS AND OBLIGATIONS UNDER THIS 

RELEASE OF LIABILITY. 

The undersigned agrees that any signature received and/or transmitted electronically, expressly including, but not limited 

to, those transmitted and received via facsimile, e-mail, and portable document format (.pdf), shall be deemed original and binding 

upon the undersigned for all purposes. 

In signing this document, the undersigned acknowledges and represents that (1) the undersigned read and understood this 

document fully and signs it voluntarily with knowledge of its significance, and (2) the undersigned is over 21 years old and of sound 

mind. 

Signature of Participant: Date: 

Printed Name:   

1 This Release of Liability does not affect any of the existing claims and defenses asserted in In re Emerge Energy Services, LP, 

Case No. 19-11563 (KBO), pending in the United States Bankruptcy Court for the District of Delaware. 
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