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Counsel for Highland Capital Management, L.P. 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

) 
) 
) 
) 
) 
) 
) 

Chapter 11 
 
Case No. 19-34054-sgj11 
 
 

 
REORGANIZED DEBTOR’S OBJECTION TO PROOF OF CLAIM NO. 65 AND  

NO. 66 FILED BY PAUL N. ADKINS 
 

 
1  The Reorganized Debtor’s last four digits of its taxpayer identification number are (8357).  The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
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Highland Capital Management, L.P. (the “Debtor” or “Reorganized Debtor,” as 

applicable), by and through its undersigned counsel, hereby files this objection (the “Objection”), 

seeking entry of an order, substantially in the form attached hereto as Exhibit A (the “Order”), 

disallowing Claim No. 66 filed by Paul N. Adkins on March 31, 2020 (“Claim 66”) in part and 

disallowing Claim No. 65 filed by Mr. Adkins on March 30, 2020 (“Claim 65” and together with 

Claim 66, the “Adkins Claim”) in its entirety.2  In support of this Objection, the Reorganized 

Debtor represents as follows:  

JURISDICTION 

1. The Court has jurisdiction to consider and determine this matter pursuant to 28 

U.S.C. §§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2)(A), (B) and (O).  Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

2. The statutory bases for the relief requested herein are sections 105(a) and 502(b) of 

title 11 of the United States Code (the “Bankruptcy Code”), Rules 3007 and 9014 of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 3007-1 and 3007-2 of the 

Local Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of Texas 

(the “Local Rules”). 

BACKGROUND 

I. The Chapter 11 Case 

3. On October 16, 2019 (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code in the Bankruptcy Court for the District of 

 
2 The Debtor initially objected to the Adkins Claim in Debtor’s First Omnibus Objection to Certain (A) Duplicate 
Claims; (B) Overstated Claims; (C) Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) 
Insufficient-Documentation Claims [Docket No. 906] (the “Omnibus Objection”).  Mr. Adkins responded to the 
Omnibus Objection on August 26, 2020 [Docket No. 994] and filed an amended response on August 31, 2020 [Docket 
No. 1006].  
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Delaware, Case No. 19-12239 (CSS) (the “Delaware Court”).  On December 4, 2019, the Delaware 

Court entered an order transferring venue of the Debtor’s bankruptcy case to this Court [Docket 

No. 186].3   

4. On March 30, 2020, Mr. Adkins filed Claim 65. 

5. On March 31, 2020, Mr. Adkins filed Claim 66, which superseded and replaced 

Claim 65 in its entirety.   

6. On July 30, 2020, the Debtor objected to the Adkins Claim, among others, in 

Debtor’s First Omnibus Objection to Certain (A) Duplicate Claims; (B) Overstated Claims; (C) 

Late-Filed Claims; (D) Satisfied Claims; (E) No-Liability Claims; and (F) Insufficient-

Documentation Claims [Docket No. 906] (the “Omnibus Objection”).   

7. Mr. Adkins responded to the Omnibus Objection on August 26, 2020 [Docket No. 

994] and filed an amended response on August 31, 2020 [Docket No. 1006]. 

8. On February 22, 2021, this Court entered the Order Confirming the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) and (ii) Granting 

Related Relief [Docket No. 1943] (the “Confirmation Order”), which confirmed the Fifth Amended 

Plan of Reorganization of Highland Capital Management, L.P. (as Modified) [Docket No. 1808] 

(as amended, the “Plan”).4 

II. Mr. Adkins Employment at the Debtor and Its Affiliates 

9. Mr. Adkins was retained by the Debtor pursuant to the terms of that certain 

Amended Employment Agreement, dated May 4, 2007 (the “Employment Agreement”).  A true 

and accurate copy of the Employment Agreement is attached hereto as Exhibit B.  Under the 

 
3  All docket numbers refer to the docket maintained by this Court. 
4 The confirmed Plan included certain amendments filed on February 1, 2021.  See Debtor’s Notice of Filing of Plan 
Supplement to the Fifth Amended Plan of Reorganization of Highland Capital Management, L.P. (as Modified), Exh. 
B [Docket No. 1875].   
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Employment Agreement, Mr. Adkins was entitled to participate in certain employee bonus, 

retirement, and incentive compensation plans as well as the Debtor’s vacation policy.  Employment 

Agreement, § 3.1(b), (c). 

10. The Employment Agreement further provided that Mr. Adkins would be considered 

continuously employed by the Debtor if he were employed by the Debtor or an “Applicable 

Entity.”  Id., 1.1.  “Applicable Entity” is defined in the Employment Agreement as “[the Debtor] 

and its Affiliates.”  Id.  “Affiliates” are defined as “any Person that directly or indirectly controls, 

is controlled by or is under common control with the Person in question.”  Id.   

11. Consistent with the Employment Agreement, Mr. Adkins worked at the Debtor and 

various of its Affiliates until his termination from all positions with the Debtor and its Affiliates 

on February 28, 2020.  A true and accurate copy of Mr. Adkins termination letter is attached hereto 

as Exhibit C.5 

III. The Adkins Claim 

12. The Adkins Claim asserts the following three claims against the Debtor: 

• A $24,105.65 claim for unpaid vacation (the “PTO Claim”);  

• A $109,054 claim (the “Pension Claim”) under the Highland Capital 
Management L.P. Retirement Plan (the “Pension Plan”); and   

• A $116,071.83 claim under the “Deferred Bonus Plan”6 (the “Bonus 
Claim”).   

13. Although Mr. Adkins was not directly employed by the Debtor, the Reorganized 

Debtor recognizes that Mr. Adkins is arguably entitled to the PTO Claim pursuant to the terms of 

 
5 Following his termination, Mr. Adkins was retained as a “consultant” by Trussway Holdings, LLC (“Trussway”), 
on March 1, 2020.  Mr. Adkins agreement with Trussway terminated effective as of October 31, 2020. 
6 The “Deferred Bonus Plan” is defined and described more fully in the Motion Authorizing the Debtor to Grant and 
Honor Postpetition Awards under Ordinary Course Non-Insider Employee Bonus Plans and Granting Related Relief 
[Docket No. 177] (the “Ordinary Course Bonus Motion”).   
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the Employment Agreement.  The Reorganized Debtor asks that the PTO Claim be allowed as a 

“Priority Non-Tax Claim” under the Plan up to the statutory cap set forth in 11 U.S.C. § 507(a)(4) 

and as a “Class 6 PTO Claim” under the Plan for any amounts in excess thereof.  

14. The Reorganized Debtor has no liability for the Pension Claim, which will be paid 

by the Pension Plan, or the Bonus Claim.  Both The Pension Claim and the Bonus Claim should 

be disallowed and expunged.   

RELIEF REQUESTED 

15. The Reorganized Debtor seeks entry of an order, pursuant to section 502 of the 

Bankruptcy Code and Bankruptcy Rule 3007, (i) allowing the PTO Claim and (ii) disallowing the 

Pension Claim and the Bonus Claim for the reasons set forth herein.  

OBJECTION 

16. Section 502(a) of the Bankruptcy Code provides that “[a] claim or interest, proof 

of which is filed under section 501 of this title, is deemed allowed, unless a party in interest . . . 

objects.”  11 U.S.C. § 502(a).  A chapter 11 debtor has the duty to object to the allowance of any 

claim that is improper.  11 U.S.C. §§ 704(a)(5), 1106(a)(1), and 1107(a); see also Int’l Yacht & 

Tennis, Inc. v. Wasserman Tennis, Inc. (In re Int’l Yacht & Tennis, Inc.), 922 F.2d 659, 661-62 

(11th Cir. 1991).  

17. As set forth in Bankruptcy Rule 3001(f), a properly executed and filed proof of 

claim constitutes prima facie evidence of the validity and amount of the claim under section 502(a) 

of the Bankruptcy Code.  See In re O’Connor, 153 F.3d 258, 260 (5th Cir. 1998); In re Tex. 

Rangers Baseball Partners, 10-43400 (DML), 2012 WL 4464550, at *2 (Bankr. N.D. Tex. Sept. 

25, 2012).  To receive the benefit of prima facie validity, however, “[i]t is elemental that a proof 

of claim must assert facts or allegations . . . which would entitle the claimant to a recovery.”  In re 

Heritage Org., L.L.C., 04-35574 (BJH), 2006 WL 6508477, at *8 (Bankr. N.D. Tex. Jan. 27, 
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2006), aff’d sub nom., Wilferth v. Faulkner, 3:06 CV 510 K, 2006 WL 2913456 (N.D. Tex. Oct 

11, 2006).  Additionally, a claimant’s proof of claim is entitled to the presumption of prima facie 

validity under Bankruptcy Rule 3001(f) only until an objecting party refutes “at least one of the 

allegations that is essential to the claim’s legal sufficiency.”  In re Am. Reit, Inc., 07-40308, 2008 

WL 1771914, at *3 (Bankr. E.D. Tex. Apr. 15, 2008); In re Starnes, 231 B.R. 903, 912 (N.D. Tex. 

May 14, 2008).  “The ultimate burden of proof always lies with the claimant.”  In re Armstrong, 

347 B.R. 581, 583 (Bankr. N.D. Tex. 2006).  

18. Section 502(b)(1) of the Bankruptcy Code requires disallowance of a claim if “such 

claim is unenforceable against the debtor and property of the debtor, under any agreement or 

applicable law . . . .”  11 U.S.C. § 502(b)(1).  

I. The PTO Claim Should Be Allowed 

19. As set forth above, Mr. Adkins was previously employed by the Debtor and certain 

of its “Affiliates” pursuant to the terms of the Employment Agreement and was entitled, by 

contract, to participate in the Debtor’s vacation policy.  Mr. Adkins was terminated from all 

positions at the Debtor and its “Affiliates” in February 2020.  Pursuant to Section 4.4(ii) of the 

Employment Agreement was entitled to receive “any earned but unused vacation time.”  As such, 

the Reorganized Debtor does not contest the PTO Claim and asks this Court to “Allow” (as defined 

in the Plan) the PTO Claim as a “Priority Non-Tax Claim” under the Plan up to the statutory cap 

set forth in 11 U.S.C. § 507(a)(4) and as a “Class 6 PTO Claim” under the Plan for any amounts 

in excess thereof.  

II. The Pension Claim Is Not Against the Debtor and Should Be Disallowed and 
Expunged 

20. Although the Debtor administered the Pension Plan and the contractual obligation 

to administer the Pension Plan was assumed by the Debtor pursuant to the Plan, the Pension Plan 

Case 19-34054-sgj11 Doc 3086 Filed 12/06/21    Entered 12/06/21 15:40:25    Page 6 of 10



 7 
DOCS_NY:44545.7 36027/003 

is a separate legal entity, and the Debtor is not obligated to pay or satisfy the obligations of the 

Pension Plan.  The Reorganized Debtor does not contest Mr. Adkins’ Pension Claim as against the 

Pension Plan, but the Reorganized Debtor does contest the Pension Claim to the extent that it is 

asserted against the Debtor.   

21. On August 22, 2021, Mr. Adkins requested that the Pension Plan make a lump sum 

distribution to him.  By making this request, Mr. Adkins crystallized his Pension Claim and 

became entitled to a lump sum payout from the Pension Plan.  Mr. Adkins will receive the full 

amount of his Pension Claim from the Pension Plan prior to yearend and has no claims against the 

Debtor related thereto.  The Pension Claim, as against the Debtor, should therefore be disallowed 

and expunged under 11 U.S.C. § 502(b)(1).  

III. The Bonus Claim Has Been Forfeited and Should Be Disallowed and Expunged7 

22. The Debtor has no liability to Mr. Adkins for the Bonus Claim.  Under the Deferred 

Bonus Plan, awards were issued to certain eligible employee using a standardized agreement called 

the “Contingent Bonus Agreement.”  Contingent Bonus Agreements were subject to the Deferred 

Bonus Plan and included, among other things, the amount of the award, the date of the award, 

when the award would vest, and when the award would be paid, and were to be executed by the 

employee and the administrator of the Deferred Bonus Plan.  A true and accurate copy of the 

Deferred Bonus Plan is attached hereto as Exhibit D.  Mr. Adkins received awards under the 

Deferred Bonus Plan in 2017 (the “2017 Award”), 2018 (the “2018 Award”), and in 2019 (the 

“2019 Award” and together with the 2017 Award and 2018 Award, the “Deferred Awards”).  

 
7 On March 18, 2021, the Debtor filed the Debtor’s Third Omnibus Objection to Certain No Liability Claims [Docket 
No 2059], requesting the disallowance of certain former employees’ claims under the Deferred Bonus Plan on 
substantially similar grounds. 
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23. The Deferred Awards were issued pursuant to the standard Contingent Bonus 

Agreement, and, in each case, were issued by Highland Capital Management (Singapore) Pte. Ltd., 

not the Debtor.  The Contingent Bonus Agreements governing the Deferred Awards also provide 

that awards do not vest – and therefore are not due and payable – unless the employee is employed 

on the applicable vesting date as follows:   

Normal Vesting.  Subject to Sections 3.2 and 3.3 of this Agreement, 100% of the 
Award will Vest on [the vesting date]. . . . if the Participant remains continuously 
employed by the [Debtor] until such date . . . .   

*** 

Forfeiture Upon Termination of Employment.  If the Participant’s employment 
terminates for any reason other than on account of death or Disability before the 
Vesting Date, then the Award will be forfeited automatically and without further 
notice on such date without compensation or any other consideration.   

Contingent Bonus Agreement §§ 3.1, 3.4.  True and accurate copies of the Contingent Bonus 

Agreements issued to Mr. Adkins are attached hereto as Exhibits E, F, and G, respectively.  As 

such, an employee must be employed on the applicable vesting date to receive an award, and, if 

an employee is terminated, any deferred awards, which might otherwise have been payable to such 

employee under the Deferred Bonus Plans, are forfeited.   

24. The vesting date for (i) the 2017 Award was May 31, 2020, (ii) the 2018 Award 

was May 31, 2021, and (iii) the 2019 Award is May 31, 2022.  Because Mr. Adkins was terminated 

in February 2020, he was not employed on any of the applicable vesting dates and is not entitled 

to any of the 2017 Award, 2018 Award, or 2019 Award.  Mr. Adkins’ Bonus Claim should also 

be disallowed and expunged under 11 U.S.C. § 502(b)(1).  

IV. Claim 65 Was Superseded by Claim 66 and Must Be Disallowed and Expunged 

25. Claim 65 was amended and superseded by Claim 66, which was filed against the 

Debtor by the same claimant, Mr. Adkins.  If Mr. Adkins is allowed to maintain two claims, then 
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the Reorganized Debtor would be subject to multiple recoveries by Mr. Adkins from a single claim 

or liability, which is impermissible.  Accordingly, to avoid the possibility of multiple recoveries 

and to maintain an accurate claims register, the Reorganized Debtor submits that Claim 65 should 

be disallowed and expunged from the claims register.  

RESERVATION OF RIGHTS 

26. The Reorganized Debtor reserves its right to supplement or modify this Objection 

and to assert such further objections, defenses, or arguments as are, or may later become available 

or apparent 

[Remainder of Page Intentionally Blank]  
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Dated: December 6, 2021 
 

PACHULSKI STANG ZIEHL & JONES LLP 
 
Jeffrey N. Pomerantz (CA Bar No.143717) (pro hac vice) 
Ira D. Kharasch (CA Bar No. 109084) (pro hac vice) 
John A. Morris (NY Bar No. 266326) (pro hac vice) 
Gregory V. Demo (NY Bar No. 5371992) (pro hac vice) 
Hayley R. Winograd (NY Bar No. 5612569) (pro hac vice) 
10100 Santa Monica Boulevard, 13th Floor 
Los Angeles, CA  90067 
Telephone: (310) 277-6910 
Facsimile:  (310) 201-0760 
Email:  jpomerantz@pszjlaw.com 
  ikharasch@pszjlaw.com 
                    jmorris@pszjlaw.com 
  gdemo@pszjlaw.com 
                    hwinograd@pszjlaw.com 

  
-and- 
 

 HAYWARD PLLC 
 
/s/ Zachery Z. Annable 
Melissa S. Hayward 
Texas Bar No. 24044908 
MHayward@HaywardFirm.com 
Zachery Z. Annable 
Texas Bar No. 24053075 
ZAnnable@HaywardFirm.com 
10501 N. Central Expy, Ste. 106 
Dallas, Texas 75231 
Tel: (972) 755-7100 
Fax: (972) 755-7110 
 
Counsel for Highland Capital Management, L.P. 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 
 

In re: 
 
HIGHLAND CAPITAL MANAGEMENT, L.P.,1 
 

Reorganized Debtor. 

§ 
§ 
§ 
§ 
§ 
§ 

Chapter 11 
 
Case No. 19-34054-sgj11 
 

 
ORDER 

Upon consideration of the Reorganized Debtor’s Objection to Proof of Claim No. 65 and 

No. 66 Filed by Paul N. Adkins [Docket No. __] (the “Objection”)2 filed by Highland Capital 

Management, L.P., the reorganized debtor (“HCMLP,” and prior to the effective date of the Plan, 

the “Debtor”), in the above-captioned chapter 11 case (the “Bankruptcy Case”), the Court (1) 

having considered the Objection and (2) finding that (a) notice of the Objection was good and 

sufficient upon the particular circumstances and that no other or further notice need be given, (b) 

the Objection is a core proceeding under 28 U.S.C. § 157(b), (c) the Court has jurisdiction over 

 
1 The last four digits of the Reorganized Debtor’s taxpayer identification number are 8375. The headquarters and 
service address for the Reorganized Debtor is 100 Crescent Court, Suite 1850, Dallas, TX 75201. 
2 Capitalized terms not otherwise defined in this Order shall have the meanings ascribed to them in the Objection.  
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this matter pursuant to 28 U.S.C. §§ 157 and 1334, (d) venue is proper pursuant to 28 U.S.C. §§ 

1408 and 1409, and (e) Paul N. Adkins was properly and timely served with the Objection and the 

notice of hearing on the Objection, and good and sufficient cause appearing therefor,  

it is HEREBY ORDERED THAT:   

1. The Objection is SUSTAINED. 

2. Claim No. 65 is DISALLOWED with prejudice.  

3. The PTO Claim is ALLOWED as a “Priority Non-Tax Claim” under the Plan up 

to the statutory cap set forth in 11 U.S.C. § 507(a)(4) and as a “Class 6 PTO Claim” under the Plan 

for any amounts in excess thereof.  

4. The Pension Claim is DISALLOWED with prejudice.  

5. The Bonus Claim is DISALLOWED with prejudice.  

6. To the extent applicable, the official claims register in the Debtor’s Bankruptcy 

Case will be modified in accordance with this Order. 

7. HCMLP is authorized and empowered to take any action necessary to implement 

and effectuate the terms of this Order.  

8. The Court shall retain jurisdiction over all disputes arising out of or otherwise 

concerning the interpretation and enforcement of this Order. 

###END OF ORDER### 
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300 Crescent Court, Suite 700 • Dallas, TX 75201 • office: 972.628.4100 • www.highlandcapital.com 

February 28, 2020 
 
Paul Adkins 

  

 
 
 
Dear Paul: 
 
Thank you for your service to Highland Capital Management and its affiliates.  
 
This letter confirms the termination of your employment effective February 28, 2020, with Highland 
Capital Management  (Singapore) Pte Ltd, Highland Capital Management, L.P., NexPoint Securities, 
Inc., and all other affiliates.   
 
If you have any questions or require any additional  information, please do not hesitate to contact 
me. 

 
Sincerely, 

 

Brian Collins 
Director of Human Resources 
Highland Capital Management, L.P. 
972‐419‐4438 
bcollins@highlandcapital.com 
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HIGHLAND CAPITAL MANAGEMENT (SINGAPORE) PTE LTD. 

Contingent Bonus Award Agreement 

THIS CONTINGENT BONUS AWARD AGREEMENT (this “Agreement”), dated as 

of March 21, 2017, is by and between HIGHLAND CAPITAL MANAGEMENT 

(SINGAPORE) PTE LTD. (the “Company”) and Paul Adkins (the “Participant”).  All terms 

used in this Agreement with initial capital letters and not otherwise defined in this Agreement that 

are defined in the Highland Capital Management (Singapore) Pte Ltd.  Deferred Incentive Plan 

(the “Plan”) shall have the meanings assigned to them in the Plan. 

WHEREAS, the Company adopted the Plan for the purpose of granting certain awards to 

employees, members, partners and managers of the Company who are selected by the 

Administrator; and 

WHEREAS, pursuant to the Plan, and subject to the terms and conditions thereof and the 

terms and conditions hereinafter set forth, this Agreement evidences and memorializes the 

Company’s grant to the Participant, effective as of February 28, 2017 (the “Date of Grant”), of a 

contingent right to receive the following (the “Award”): 

Shares 

 (if applicable): Shares in NexPoint Credit Strategies (NHF) 

   (Share price of  on the Date of Grant) 

 

Shares in NexPoint Residential Trust (NXRT) 

   (Share price of  on the Date of Grant) 

 

NOW, THEREFORE, the Company and the Participant agree as follows: 

1. Earning of Award.  If the Award under this Agreement becomes nonforfeitable and 

payable (“Vests” or similar terms) in accordance with Section 3 of this Agreement, the Participant 

will be entitled to settlement of the Vested Award as specified in Section 4 of this Agreement.   

2. Transferability of Award.  Subject to Section 9 of the Plan, the rights of the 

Participant under this Agreement, the Award (prior to settlement) and any interest therein or in 

Shares underlying such Award (if any) shall not be transferable except as provided in Section 3.2 

below.  In addition, if the Award Vests and is settled in Shares, in whole or in part, the Securities 

and Exchange Commission may view such Shares as restricted.  As a result, the Participant may 

not be able to transfer such Shares under the applicable securities laws unless an exemption from 

registration is available.   

3. Vesting of Award. 

3.1 Normal Vesting.  Subject to Sections 3.2 and 3.3 of this Agreement, 100% 

of the Award will Vest on May 31, 2020 (and become entitled to settlement as specified in 

Section 4 of this Agreement) if the Participant remains continuously employed by the 

Company until such date (the “Vesting Date”).  For the purposes of this Agreement, the 

Participant’s service does not terminate when the Participant goes on military leave, sick 
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leave, FMLA leave or any other bona fide leave of absence, if the leave was approved by 

the Company in writing and if continued crediting of service is required by applicable law 

or by the terms of the leave.  However, the Participant’s service terminates when the 

approved leave ends, unless the Participant immediately returns to active work.   

3.2 Death or Disability.  If the Participant’s employment terminates before the 

Vesting Date on account of death or Disability, then the Award will Vest immediately and 

the Shares and/or cash to which the Participant is or would be otherwise entitled under this 

Agreement will be issued to the Participant or, in the event of the Participant’s death, to 

the Participant’s estate, in accordance with Section 4.   

3.3 Effect of Reorganization.  If the Company or the issuer of any Shares 

subject to the Award (if any), as applicable, is a party to a merger or other reorganization, 

the Award will continue in accordance with its terms in the merged or reorganized entity. 

3.4 Forfeiture Upon Termination of Employment.  If the Participant’s 

employment terminates for any reason other than on account of death or Disability before 

the Vesting Date, then the Award will be forfeited automatically and without further notice 

on such date without compensation or any other consideration.  The Administrator 

determines when the Participant’s employment terminates for this purpose. 

4. Form and Time of Settlement of Award.  Subject to Section 3.4 of this Agreement, 

if the Award shall have become Vested in accordance with Section 3 of this Agreement, settlement 

of the Award shall be made in the form of (a) one Share of the applicable issuer for each Share 

that is subject to the Award (if any), plus a lump sum payment equal to the amount of cash subject 

to the Award (if any), (b) a lump sum cash payment equal to the Fair Market Value of the Shares 

subject to the Award (if any) at the Vesting Date, plus the amount of cash granted under the Award 

(if any) (together, the “Award Value”), or (c) a combination of Shares and cash the total value of 

which equals the Award Value, in each case, within 60 days after the Vesting Date, less applicable 

tax withholding.  The form of payment is at the sole option of the Administrator.  To the extent 

that the Award is settled in Shares, no payment will be required for such Shares that the Participant 

may receive; provided, however, that the Participant will be responsible for the Participant’s own 

Federal, state, local, or foreign tax liability and any other tax consequences that may arise as a 

result of the transactions contemplated by this Agreement. 

5. No Rights as a Shareholder.  The Participant will have no voting rights with respect 

to any Shares subject to the Award before the Participant Vests in the Award and the Shares, if 

any, have been transferred to the Participant; provided, however, that, before the Participant 

becomes Vested in the Award, the amount of any cash dividends that would otherwise have been 

paid with respect to any Shares that are the subject of the Award if the Participant owned such 

Shares will be notionally treated as if paid with respect to those Shares and a cash award in the 

aggregate nominal amount of all such cash dividends will be included in the Award and will be 

subject to the same Vesting and payment provisions as the original Shares that are the subject of 

the Award. 

6. Relationship to the Plan.  This Agreement is subject to the terms of the Plan.  If 

there is any inconsistency between this Agreement and the Plan, the Plan shall govern. 
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7. No Right to Continued Employment.  Neither the Award nor this Agreement gives 

the Participant the right to be retained by the Company in any capacity. 

8. Governing Law; Submission to Jurisdiction; Expenses; Waiver of Jury Trial.   

The parties hereto hereby agree that this Agreement and any suit, action, claim or 

proceeding seeking to enforce any provision of, or based on any matter arising out of or in 

connection with, this Agreement or the transactions contemplated hereby, whether in contract, tort 

or otherwise (a “Dispute”), shall be (a) governed by and construed in accordance with the laws of 

the State of Texas, without giving effect to the conflict of laws provisions thereof to the extent 

such principles or rules would require or permit the application of the laws of any jurisdiction other 

than those of the State of Texas and (b) submitted exclusively in the United States District Court 

for the Northern District of Texas or, if such court does not have subject matter jurisdiction, in the 

courts of the State of Texas sitting in Dallas County, and any appellate court thereof (the 

“Enforcement Court”). Each of the parties hereby irrevocably and unconditionally consents and 

submits to the exclusive jurisdiction of the Enforcement Court in any such Dispute, agrees to bring 

any Dispute only in the Enforcement Court, and irrevocably waives, to the fullest extent permitted 

by law, any objection that it may now or hereafter have to the laying of the venue of any such 

Dispute in Enforcement Court or that any such Dispute that is brought in the Enforcement Court 

has been brought in an inconvenient form.  Service of process, summons, notice or other document 

may be served on any party hereto anywhere in the world for purposes of any suit, action or other 

proceeding brought in any such court.  Any party found to have violated this provision by 

commencing a Dispute other than in the Enforcement Court shall be liable for all legal fees and 

expenses incurred by the party seeking to enforce this provision.  

EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY 

WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 

IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL ACTION, PROCEEDING, CAUSE 

OF ACTION OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS 

AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY 

HERETO CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE OF THE 

OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER 

PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 

OF A LEGAL ACTION, (B) IT HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, 

(C) IT MAKES THIS WAIVER KNOWINGLY AND VOLUNTARILY, AND (D) IT HAS 

BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, 

THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

9. Entire Agreement.  This Agreement and the Plan constitute the entire understanding 

between the Participant and the Company regarding the Award. 

10. Amendments.  Any amendment to the Plan shall be deemed to be an amendment to 

this Agreement to the extent that the amendment is applicable hereto; provided, however, that no 

amendment shall adversely affect the rights of the Participant under this Agreement without the 

Participant’s consent (provided, however, that the Participant’s consent shall not be required to an 

amendment that is deemed necessary by the Company to ensure compliance with Section 409A of 

the Code).  No amendment, modification, waiver or release of or under this Agreement will be 
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effective unless evidenced by an instrument in writing signed by each of the Company and the 

Participant. 

11. Severability.  If any provision of this Agreement or the application of any provision 

hereof to any person or circumstances is held invalid, unenforceable or otherwise illegal, the 

remainder of this Agreement and the application of such provision to any other person or 

circumstances shall not be affected, and the provisions so held to be invalid, unenforceable or 

otherwise illegal shall be reformed to the extent (and only to the extent) necessary to make it 

enforceable, valid and legal. 

12. Binding Effect.  Subject to the provisions of the Plan, this Agreement shall inure to 

the benefit of and be binding upon the Participant and the Company and their respective heirs, 

legal representatives, successors and assigns. 

13. Compliance with Section 409A of the Code.  Payments and benefits under the 

Agreement are intended to comply with Section 409A of the Code to the extent subject thereto, 

and, accordingly, to the maximum extent permitted, the Agreement will be interpreted and be 

administered to be in compliance therewith.   

14. Electronic Delivery.  The Company may, in its sole discretion, deliver any 

documents related to the Award and the Participant’s participation in the Plan, or future awards 

that may be granted under the Plan, by electronic means or to request the Participant’s consent to 

participate in the Plan by electronic means.  The Participant hereby consents to receive such 

documents by electronic delivery and, if requested, agrees to participate in the Plan through an on-

line or electronic system established and maintained by the Company or another third party 

designated by the Company. 

15. Other Acknowledgements.  The Participant agrees to comply with the Employer’s 

Compliance Manual and Personal Trading Policy when selling Shares. 

[Signature Page Follows] 
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the Company in writing and if continued crediting of service is required by applicable law 

or by the terms of the leave.  However, the Participant’s service terminates when the 

approved leave ends, unless the Participant immediately returns to active work.   

3.2 Death or Disability.  If the Participant’s employment terminates before the 

Vesting Date on account of death or Disability, then the Award will Vest immediately and 

the Shares and/or cash to which the Participant is or would be otherwise entitled under this 

Agreement will be issued to the Participant or, in the event of the Participant’s death, to 

the Participant’s estate, in accordance with Section 4.   

3.3 Effect of Reorganization.  If the Company or the issuer of any Shares 

subject to the Award (if any), as applicable, is a party to a merger or other reorganization, 

the Award will continue in accordance with its terms in the merged or reorganized entity. 

3.4 Forfeiture Upon Termination of Employment.  If the Participant’s 

employment terminates for any reason other than on account of death or Disability before 

the Vesting Date, then the Award will be forfeited automatically and without further notice 

on such date without compensation or any other consideration.  The Administrator 

determines when the Participant’s employment terminates for this purpose. 

4. Form and Time of Settlement of Award.  Subject to Section 3.4 of this Agreement, 

if the Award shall have become Vested in accordance with Section 3 of this Agreement, settlement 

of the Award shall be made in the form of (a) one Share of the applicable issuer for each Share 

that is subject to the Award (if any), plus a lump sum payment equal to the amount of cash subject 

to the Award (if any), (b) a lump sum cash payment equal to the Fair Market Value of the Shares 

subject to the Award (if any) at the Vesting Date, plus the amount of cash granted under the Award 

(if any) (together, the “Award Value”), or (c) a combination of Shares and cash the total value of 

which equals the Award Value, in each case, within 60 days after the Vesting Date, less applicable 

tax withholding.  The form of payment is at the sole option of the Administrator.  To the extent 

that the Award is settled in Shares, no payment will be required for such Shares that the Participant 

may receive; provided, however, that the Participant will be responsible for the Participant’s own 

Federal, state, local, or foreign tax liability and any other tax consequences that may arise as a 

result of the transactions contemplated by this Agreement. 

5. No Rights as a Shareholder.  The Participant will have no voting rights with respect 

to any Shares subject to the Award before the Participant Vests in the Award and the Shares, if 

any, have been transferred to the Participant; provided, however, that, before the Participant 

becomes Vested in the Award, the amount of any cash dividends that would otherwise have been 

paid with respect to any Shares that are the subject of the Award if the Participant owned such 

Shares will be notionally treated as if paid with respect to those Shares and a cash award in the 

aggregate nominal amount of all such cash dividends will be included in the Award and will be 

subject to the same Vesting and payment provisions as the original Shares that are the subject of 

the Award. 

6. Relationship to the Plan.  This Agreement is subject to the terms of the Plan.  If 

there is any inconsistency between this Agreement and the Plan, the Plan shall govern. 
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7. No Right to Continued Employment.  Neither the Award nor this Agreement gives 

the Participant the right to be retained by the Company in any capacity. 

8. Governing Law; Submission to Jurisdiction; Expenses; Waiver of Jury Trial.   

The parties hereto hereby agree that this Agreement and any suit, action, claim or 

proceeding seeking to enforce any provision of, or based on any matter arising out of or in 

connection with, this Agreement or the transactions contemplated hereby, whether in contract, tort 

or otherwise (a “Dispute”), shall be (a) governed by and construed in accordance with the laws of 

the State of Texas, without giving effect to the conflict of laws provisions thereof to the extent 

such principles or rules would require or permit the application of the laws of any jurisdiction other 

than those of the State of Texas and (b) submitted exclusively in the United States District Court 

for the Northern District of Texas or, if such court does not have subject matter jurisdiction, in the 

courts of the State of Texas sitting in Dallas County, and any appellate court thereof (the 

“Enforcement Court”). Each of the parties hereby irrevocably and unconditionally consents and 

submits to the exclusive jurisdiction of the Enforcement Court in any such Dispute, agrees to bring 

any Dispute only in the Enforcement Court, and irrevocably waives, to the fullest extent permitted 

by law, any objection that it may now or hereafter have to the laying of the venue of any such 

Dispute in Enforcement Court or that any such Dispute that is brought in the Enforcement Court 

has been brought in an inconvenient form.  Service of process, summons, notice or other document 

may be served on any party hereto anywhere in the world for purposes of any suit, action or other 

proceeding brought in any such court.  Any party found to have violated this provision by 

commencing a Dispute other than in the Enforcement Court shall be liable for all legal fees and 

expenses incurred by the party seeking to enforce this provision.  

EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY 

WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 

IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL ACTION, PROCEEDING, CAUSE 

OF ACTION OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS 

AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY 

HERETO CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE OF THE 

OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER 

PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 

OF A LEGAL ACTION, (B) IT HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, 

(C) IT MAKES THIS WAIVER KNOWINGLY AND VOLUNTARILY, AND (D) IT HAS 

BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, 

THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

9. Entire Agreement.  This Agreement and the Plan constitute the entire understanding 

between the Participant and the Company regarding the Award. 

10. Amendments.  Any amendment to the Plan shall be deemed to be an amendment to 

this Agreement to the extent that the amendment is applicable hereto; provided, however, that no 

amendment shall adversely affect the rights of the Participant under this Agreement without the 

Participant’s consent (provided, however, that the Participant’s consent shall not be required to an 

amendment that is deemed necessary by the Company to ensure compliance with Section 409A of 

the Code).  No amendment, modification, waiver or release of or under this Agreement will be 
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effective unless evidenced by an instrument in writing signed by each of the Company and the 

Participant. 

11. Severability.  If any provision of this Agreement or the application of any provision 

hereof to any person or circumstances is held invalid, unenforceable or otherwise illegal, the 

remainder of this Agreement and the application of such provision to any other person or 

circumstances shall not be affected, and the provisions so held to be invalid, unenforceable or 

otherwise illegal shall be reformed to the extent (and only to the extent) necessary to make it 

enforceable, valid and legal. 

12. Binding Effect.  Subject to the provisions of the Plan, this Agreement shall inure to 

the benefit of and be binding upon the Participant and the Company and their respective heirs, 

legal representatives, successors and assigns. 

13. Compliance with Section 409A of the Code.  Payments and benefits under the 

Agreement are intended to comply with Section 409A of the Code to the extent subject thereto, 

and, accordingly, to the maximum extent permitted, the Agreement will be interpreted and be 

administered to be in compliance therewith.   

14. Electronic Delivery.  The Company may, in its sole discretion, deliver any 

documents related to the Award and the Participant’s participation in the Plan, or future awards 

that may be granted under the Plan, by electronic means or to request the Participant’s consent to 

participate in the Plan by electronic means.  The Participant hereby consents to receive such 

documents by electronic delivery and, if requested, agrees to participate in the Plan through an on-

line or electronic system established and maintained by the Company or another third party 

designated by the Company. 

15. Other Acknowledgements.  The Participant agrees to comply with the Employer’s 

Compliance Manual and Personal Trading Policy when selling Shares. 

[Signature Page Follows] 
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the Company in writing and if continued crediting of service is required by applicable law 

or by the terms of the leave.  However, the Participant’s service terminates when the 

approved leave ends, unless the Participant immediately returns to active work.   

3.2 Death or Disability.  If the Participant’s employment terminates before the 

Vesting Date on account of death or Disability, then the Award will Vest immediately and 

the Shares and/or cash to which the Participant is or would be otherwise entitled under this 

Agreement will be issued to the Participant or, in the event of the Participant’s death, to 

the Participant’s estate, in accordance with Section 4.   

3.3 Effect of Reorganization.  If the Company or the issuer of any Shares 

subject to the Award (if any), as applicable, is a party to a merger or other reorganization, 

the Award will continue in accordance with its terms in the merged or reorganized entity. 

3.4 Forfeiture Upon Termination of Employment.  If the Participant’s 

employment terminates for any reason other than on account of death or Disability before 

the Vesting Date, then the Award will be forfeited automatically and without further notice 

on such date without compensation or any other consideration.  The Administrator 

determines when the Participant’s employment terminates for this purpose. 

4. Form and Time of Settlement of Award.  Subject to Section 3.4 of this Agreement, 

if the Award shall have become Vested in accordance with Section 3 of this Agreement, settlement 

of the Award shall be made in the form of (a) one Share of the applicable issuer for each Share 

that is subject to the Award (if any), plus a lump sum payment equal to the amount of cash subject 

to the Award (if any), (b) a lump sum cash payment equal to the Fair Market Value of the Shares 

subject to the Award (if any) at the Vesting Date, plus the amount of cash granted under the Award 

(if any) (together, the “Award Value”), or (c) a combination of Shares and cash the total value of 

which equals the Award Value, in each case, within 60 days after the Vesting Date, less applicable 

tax withholding.  The form of payment is at the sole option of the Administrator.  To the extent 

that the Award is settled in Shares, no payment will be required for such Shares that the Participant 

may receive; provided, however, that the Participant will be responsible for the Participant’s own 

Federal, state, local, or foreign tax liability and any other tax consequences that may arise as a 

result of the transactions contemplated by this Agreement. 

5. No Rights as a Shareholder.  The Participant will have no voting rights with respect 

to any Shares subject to the Award before the Participant Vests in the Award and the Shares, if 

any, have been transferred to the Participant; provided, however, that, before the Participant 

becomes Vested in the Award, the amount of any cash dividends that would otherwise have been 

paid with respect to any Shares that are the subject of the Award if the Participant owned such 

Shares will be notionally treated as if paid with respect to those Shares and a cash award in the 

aggregate nominal amount of all such cash dividends will be included in the Award and will be 

subject to the same Vesting and payment provisions as the original Shares that are the subject of 

the Award. 

6. Relationship to the Plan.  This Agreement is subject to the terms of the Plan.  If 

there is any inconsistency between this Agreement and the Plan, the Plan shall govern. 
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7. No Right to Continued Employment.  Neither the Award nor this Agreement gives 

the Participant the right to be retained by the Company in any capacity. 

8. Governing Law; Submission to Jurisdiction; Expenses; Waiver of Jury Trial.   

The parties hereto hereby agree that this Agreement and any suit, action, claim or 

proceeding seeking to enforce any provision of, or based on any matter arising out of or in 

connection with, this Agreement or the transactions contemplated hereby, whether in contract, tort 

or otherwise (a “Dispute”), shall be (a) governed by and construed in accordance with the laws of 

the State of Texas, without giving effect to the conflict of laws provisions thereof to the extent 

such principles or rules would require or permit the application of the laws of any jurisdiction other 

than those of the State of Texas and (b) submitted exclusively in the United States District Court 

for the Northern District of Texas or, if such court does not have subject matter jurisdiction, in the 

courts of the State of Texas sitting in Dallas County, and any appellate court thereof (the 

“Enforcement Court”). Each of the parties hereby irrevocably and unconditionally consents and 

submits to the exclusive jurisdiction of the Enforcement Court in any such Dispute, agrees to bring 

any Dispute only in the Enforcement Court, and irrevocably waives, to the fullest extent permitted 

by law, any objection that it may now or hereafter have to the laying of the venue of any such 

Dispute in Enforcement Court or that any such Dispute that is brought in the Enforcement Court 

has been brought in an inconvenient form.  Service of process, summons, notice or other document 

may be served on any party hereto anywhere in the world for purposes of any suit, action or other 

proceeding brought in any such court.  Any party found to have violated this provision by 

commencing a Dispute other than in the Enforcement Court shall be liable for all legal fees and 

expenses incurred by the party seeking to enforce this provision.  

EACH PARTY HERETO IRREVOCABLY AND UNCONDITIONALLY 

WAIVES, TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT 

IT MAY HAVE TO A TRIAL BY JURY IN ANY LEGAL ACTION, PROCEEDING, CAUSE 

OF ACTION OR COUNTERCLAIM ARISING OUT OF OR RELATING TO THIS 

AGREEMENT, OR THE TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY 

HERETO CERTIFIES AND ACKNOWLEDGES THAT (A) NO REPRESENTATIVE OF THE 

OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT THE OTHER 

PARTY WOULD NOT SEEK TO ENFORCE THE FOREGOING WAIVER IN THE EVENT 

OF A LEGAL ACTION, (B) IT HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, 

(C) IT MAKES THIS WAIVER KNOWINGLY AND VOLUNTARILY, AND (D) IT HAS 

BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, 

THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

9. Entire Agreement.  This Agreement and the Plan constitute the entire understanding 

between the Participant and the Company regarding the Award. 

10. Amendments.  Any amendment to the Plan shall be deemed to be an amendment to 

this Agreement to the extent that the amendment is applicable hereto; provided, however, that no 

amendment shall adversely affect the rights of the Participant under this Agreement without the 

Participant’s consent (provided, however, that the Participant’s consent shall not be required to an 

amendment that is deemed necessary by the Company to ensure compliance with Section 409A of 

the Code).  No amendment, modification, waiver or release of or under this Agreement will be 
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effective unless evidenced by an instrument in writing signed by each of the Company and the 

Participant. 

11. Severability.  If any provision of this Agreement or the application of any provision 

hereof to any person or circumstances is held invalid, unenforceable or otherwise illegal, the 

remainder of this Agreement and the application of such provision to any other person or 

circumstances shall not be affected, and the provisions so held to be invalid, unenforceable or 

otherwise illegal shall be reformed to the extent (and only to the extent) necessary to make it 

enforceable, valid and legal. 

12. Binding Effect.  Subject to the provisions of the Plan, this Agreement shall inure to 

the benefit of and be binding upon the Participant and the Company and their respective heirs, 

legal representatives, successors and assigns. 

13. Compliance with Section 409A of the Code.  Payments and benefits under the 

Agreement are intended to comply with Section 409A of the Code to the extent subject thereto, 

and, accordingly, to the maximum extent permitted, the Agreement will be interpreted and be 

administered to be in compliance therewith.   

14. Electronic Delivery.  The Company may, in its sole discretion, deliver any 

documents related to the Award and the Participant’s participation in the Plan, or future awards 

that may be granted under the Plan, by electronic means or to request the Participant’s consent to 

participate in the Plan by electronic means.  The Participant hereby consents to receive such 

documents by electronic delivery and, if requested, agrees to participate in the Plan through an on-

line or electronic system established and maintained by the Company or another third party 

designated by the Company. 

15. Other Acknowledgements.  The Participant agrees to comply with the Employer’s 

Compliance Manual and Personal Trading Policy when selling Shares. 

[Signature Page Follows] 
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