
IN l'HE UNITED STA'TES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARB

In re:

IIRI IIOLDING CORP ., et al.l

Debtors

Chapter l l

Case No. 19-12415 (-)

(J oint Adrnini stration l{equested)

.fhe 
above-captioned debtors and debtors-in-possession (the "ÐçþIors") by and through

their proposed undersigrred counsel, hereby file this motion (the "Motìon") fot'the entry of an

interim order substantially in the form of the proposed order annexed hereto (the "Interirr

erdq,,), and a tìnal order (the "Final order," and together with the Interim order, 1'he "DIP

Orders',) author.izing the Debtors, pursuant to title 11 of the United States Code, I I U'S'C' ${i

101, et seq. (.asamendecJ or moclifred" the "Rankruptc)' Code")' including sections 105' 361 ' 362'

MOTION OF THN, DEBTORS AND DEBTORS-IN-POSSESSION FOR

INTERIM AND FINAL ORDERS (I) AUTHORIZING THE DEIìTORS TO

(A) OBTAIN POST-PBTITTON FINANCING, (B) GRANT LIENS ANI)

SUPERPRIORITY ADMINISTRATIVEEXPENSECLAIMSToPoST-Pn,TnIo N

LENDERS AND (C) UTIL\Zß' CASH COLLATERAL, (II) PROVIDING ADEQUATE

PROTECTION TO THE, PRE-PE'TITION SECURED PARTIES, (III) MODIFYING

THB AUTOMATIC STAY, (IV) GRANTING RBLATED RELIEF, PI.]RSUANT TO 11

u.s.c. SECTIONS 105, 361, 362, 363, 364 AND 507, AND (V) SCHEDTILING A FINAL

G ANT R 4001 E

, The Debtors in these cases, along with the last four digits of each Debtor's fèderal tax ide¡rtification trutnber, are:

I-tRt Holding Corp. (4677), l-loulihan's Restaurants, tncl (S¿SS), HDJG Corp' (3419)' Red Steer' lnc' (2214)' Satn

Wilson's/Kansas, Inc. 67áÐ, Darryl's of St. louis County, lnc. (7177). Darryl's ol'Overland Park' Inc' (3015)'

Floulilran,s of Ohio, tnr. 1OítO¡, itRl O'putlon, lnc. (45i9), Algonquin Houlihan's Restaurant' l''L'C' 10449)'

Geneva Houlihan,s Restaìrant,'L.1..c. (3156), ûanley'station Houlihan's Restaurant, t,LC (4948), Houlihan's

'l'exas Holdings, lnc. (5485), Houlihan's Restaurants of Texas, Inc. (4948), JGIL Mill oP LLC (0741)' JGll'

Miilburn, LLC (6071). JGIL Milburn op LLC (N/A), JGìl-, LLC q4q5),.lGlL l.lolcling corp- (N/A)' JGIL Omaha',

LLC (5485), HOp NJ Ny, LLC (1106), FIOÞ Fa;;lingdale l.LC (72'13), HOP Cherrv Flill LLC (5012)' llOP

paramus LLC (5154), llOP Lawrenceville LLC(5239), ËlOp B.i"k L,LC(4416),I-IOP Secaucus L't'C (5946)' HOP

Fleights t,LC (6017), HOp Bayonne L,LC (7lSì), HóP I'airfield t,LC (8068), I'IOP Rarnsev Ll-C (8657)' HOP

Bridgewarer L,LC (1005), LloP Parsippany LLó' (1520), HoP Westbury LLC (2352), I{oP Weehawken LLC

(25it), HOp New Brunswick LLC (2631), HOP llolirdel ¡LC (263S), HOP Woodbridge LLC (8965)' and

Houlihan,s of Chesterfìeld, Inc. (5073). The Debtors'cotporate headquarters and the mailing addless is 8700 State

Line Road, Suite 100, I.eawood, Kansas 66206'

2 Capitalizedter.ms used herein and not otherwise delÌned herein have the meanings given to them in the lnterint

Order and the DIP Cledit Agleenlerlt, as applicable'
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363, 364(cX1), 364(c)(2), 364(cX3), 364(d), and 507(b) thereof, and the Federal Rules of

Bankruptcy Procedure (the "Bankruptoy Rules"). including rules 2002,4001, 6004 and 9014, to:

(i) obtain postpetition loans. aclvances and other fìnancial accommodations (the "Postpetition

lìinancing") pursuant to and in accordance with the terms and conditions of that cerlain Debtor-

In-Possession Credit Agreement (as it may be amended, modified, supplernented, extended,

restated or replaced from time to time, the "l)IP Credit Agreement"), substantially in the form

annexed to the Interirn Order as Exhibit l, by and anìong the l)ebtors, as botrowers, CIT Bank.

National Associatiol, in its capacity as administrative agent and collateral agent, (in such

capacity, "DIP Agent") and the fìnancial institutions from time to time party thereto, as lenders,

(colleotively, including any fìnancial institution that rnay issue letters of'credit on behalf of any

Debtor, "DIP Lenders" and together with the DIP Agent, the "DIP Secured Parties"); (ii) grant

Liens and superpriority administrative expense claims to Post-Petition Lende:rs; (iii) utilize cash

collateral, (iv) provide adequate protection to the Pre-Petition Secured Parties; (v) modify tlre

agtomatic stay, (vi) grating related relief, and (vii) scheduling a final hearing on the Motion

("Irinal Ilear.ing"). In support of the Motion, the Debtors rely on the Declaralion ofMatlhew R.

Manning in Support of f:he Debtors'Chapler ll Petitions and Firsl Day Pleadings (the "First

l)av Declaratioq") and the Declaration o.f',Iean Ii. Hosty in Support of the Mol.ion o.f'the Deblors

unrl Dehtors-in-Posses,rion ./br Interim and þ-inal Orders (l) Authorizing the Deblors lo

(A) Obtain Post-Petition Financing, (B) Granl Liens and Superpriorily Administralive Expense

()laims to Post-Peti.tion Lenclers and ((l) Utilize Cash Col.lateral, (il) I>rovicling Adequale

ProÍection to the Pre-Petition Secured Parlie:;, (lI) Modifuing The Atúomatic Sla1t, (lV)

Granting Related Retiel, Pursuant t:o Il U.S.C. Section,ç 105, 361, 362,363, 364 and 507. and

(V) Scheduling a Final Hearing Pur:;uant lo Bankruptcy Rule 4001 and Locul Rule 4001-2 (the

2Il247 001-w005fi690,]
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"Hosty Declaration" ancl together with the First Day Declaration, the "Declarations"). In further

support of this Motion, the Debtors submit as follows:

PRELIMINARY STATBMENT

The Debtors have secured a debtors-in-possession credit facility in a maximum principal

amount of up to $5,000,000 through the earliel of (i) the closing of a sale approved by the Court

and (ii) January 31,2020. To continue operating in the ordinary course while formulating ancl

seeking approval of the terms of a sale of substantially all of the Debtors' assets pursuant to

Ra¡kruptcy Code section 363 during this period, the Debtors need to access liquidity. 'fhe

Debtors will obtain this liquidity fiom the use ol'cash collateral and the DIP Facility. I{owever,

the use of cash collateral alone would be insuflìcient to meet the Debtors' postpetition liquidity

treecls and provide appropriate assurances to custolners. vendors and employees during this

period. In fàct, without the DIP Facility, the Debtors would not be able to operate at all for more

than a few days into these Chapter 11 Cases. T'herefore, additional financing is necessary tcl

maintain the value of the Debtors' businesses and, ultimately, effectuate a successful sale ancl

reorganization process.

As discussed below and in the Hosty l)eclaration, the Debtors' decision to proceed with

the DIp Facility comes after a dedicated and diligent search for other and better finarrcing

alternatives. 'I'he DIp F'acility is the best. and likely the only, available source of financing and

provides the Debtors with the liquidity they neecl to operate during these Chapter 1l Cases. The

DIp Facility was negotiated at arm's length on terms that are reasonable. Thus, to ensure the

Debtors' access to sufficient liquidity that will provide the foundation for maximizing value for

all stakeholders, the DIp Facility should be approved. Such approval is requested on an interim

basis for funding up to $3.200,000 (the "Interim DIP Arnount"), which the Debtors require over

aJ
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the next several weeks, and on a f,rnal basis for funding up to a total of $5,000,000 required tcl

operate through the expected conclusion ofthe proposed sale process.

JURISDICTION AND VENUB

l. 'l-he Court has jurisdiction over this Motion pursuant to 28 U.S.C. $$ 157 and

1334 andthe Amendecl Standing Order of Reference.fiom the United States District Oourt.fitr the

Dislricl of Delctu,are dated as of Febru ary 29, 2012. Venue is proper in this district pursuant to

28 U.S.C. Q 1408. This matter is core within the meaning of 28 U.S.C. $ 157(bX2).3

2. 'Ihe bases fbr the relief requested herein are sections 105, 361,362,363,

364(c)(1),364(c)(2),36a(cX3),364(d), and 507(b) of title l1 of the United States Code, 1l

[J.S.C. $$ 101 , et seq. (as arnended or modified, the "Bankruptcy Code"), rules 2002,4001,6004

and 9014 of the Federal Rules of Bankruptcy Procedure (the "B¿tkluplçylß_ulqË") and Local

I{ules 2002-1. 400 1 -2 and 90 1 3 - I .

BACKGROUND

A. General Background

3. On the date hereof (the "Petition l)ate"), the Debtors commenced the above-

captioned chapter 1 1 cases (the "Charlter 11 Case S by filing voluntary petitions for relief under

chapter I I of the Bankruptcy Code in the United States Bankruptcy Clourt for the District of

Delaware (the "Clourt").

4. The Debtors continue to operate their businesses and manage their properties as

debtors-in-possession pursuant to Bankruptcy Code sections 1107(a) and 1108.

3 Pul'suant to rule 90 l3-l(f) of the l-ocal Rules of llankruptcy Practice and Procedure of the lJnited States

Bankruptcy Courl for tlre District of Delaware (the "Local Rules"), the Debtors hereby confirnr their consent to
entry of a linal order by the Court in connection with this Motion if it is later determinecl that the Court, absent

consent of the parlies, cannot elrter final orders or .judgrnents consistent with Article III of the United States

Constitution.

4I r 247.00 r -w0058690. ]
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5. As of the date of this Motion, no trustee, examiner or statutory committee has

been appointed in these Chapter 11 Cases.

6. Additional information regarding the circumstances leading to the commencement

of these Chapter I I Cases and inf-ormation regarding the Debtors' businesses and capital

structure is set forth in detail in the Declarations fìled contemporaneously with this Motion and

incorporated herein by reference.

B. The Debtors' Liquidity Needs

The Prepetitio n O bl igations

7. Prior to the Petition Date. the Pre-Petition Secured Parties made loans, advances

and provided other fìnancial accommodations to certain of the Debtors pursuant that certain

Clredit and Guaranty Agreement dated as of December 17. 2015 (the "Pre-Petition Credit

Agreement"), among (l) HDJG Merger Corp., (2) I'IRI Ilolding Corp., (3) I{oulihan's

Restaurants, Inc., and the other Borrowers (as defìned in the Pre-Petition Credit Agreement)

thereto, (4) HDJG Corp. and the other Guarantors (as defined in the Pre-Petition Credit

Agreement), (5) the Lenders (as delìned in the Pre-Petition Credit Agreement) from time to time

parly thereto, and (6) CIT Bank, N.A. (the "Pre-Petition Agent"), as Administrative Agent (as

amendecl or rnodified. the Credit

8. As of the Petition Date, the aggregate amount of all Obligations (as defined in the

I,re-Petition Credit Agreement) owing by Pre-Petition Borrowers to the Pre-Petition Secured

Parlies under and in connection with the Pre-Petition Financing Documents was not less than (a)

$44,583.642, plus interest accrued and accruing thereon at the rate in effect on the Petition Date,

including (b) outstanding letters of credit in the aggregate amount of $1,824,569, plus (c)

accrued and accruing fees. plus (d) all accrued and accruing costs aud expenses (including

').

5{ l 247.00 r -w00586e0, }
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attorneys' lèes and legal expenses), plus (e) any other charges and liabilities accrued, accruing or

chargeable, whether due or to become due, matured or contingettt, under the Pre-Petition Credit

Agreement (collectively, "Pre-Petition Obligations").

9. 'I'he Pre-Petition Obligations were secured pursuant to the Pre-Petition Financing

Documents by valid, binding. perfected, enforceable and non-avoidable first priority security

interests and liens ("Pre-Petition Credit Liens") granted by Borrower to the Pre-Petition Agent.

for the benefit of itself and the Pre-Petition Lenders, upon the Collateral (hereafter "Pre-Petition

Collateral"), subject only to any valid, perfbcted and unavoidable lien clr security interest

otherwise existing as of the Petition Date, which are acknowledged to be senior in priority under

the Pre-Petition Credit Agreement (collectively,

Psruq{1gd-Lþo").

Permitted Liens" and each a "Prior

10. The purpose of these Chapter 1 1 Cases, which have been consented to by each of

the Pre-Petition Secured Parties ancl the Pre-Petition Agent, is to conduct a sale of the l)ebtors'

assets. The DIP Facility and the sale process will accomplish this goal.

Debtors' Liquidìty

1 l. 'fhe Debtors do not currently have sufficient available cash. Ilased on expected

receipts and disbursements in the ordinary course of business, the Debtors' cash balance will,

absent new fìnancing, drop to near or below zero within a Íèw days. Accordingly. the use of

Cash Collateral alone rvill not be sufficient to fund these Chapter 11 Clases through a sale

process. V/ithout additional cash resources being made immediately available, the l)ebtors will

be unable to provide comfort to their customers, vendors and employees that might otherwise

discontinue business with the Debtors during the proposed sale process.

6I I 247.00 r -W0058690. )
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12. Accordingly, a critical need exists for the Debtors to obtain f'unds in order to

continue the operation of their businesses and consummate an orderly sale of their assets. The

Debtors are unable to obtain the required funds (i) in the forms of (x) unsecured credit or debt

allowable under Bankruptcy Code section 503(b)(1), (y) an administrative expense pursuant to

Bankruptcy Code sections 364(a) or (b), (z) unsecured debt having the priority afl'orded by

Bankruptcy Code section 364(c)(l) or (w) debt secured only as described in llankruptcy Code

sections 36a@)(2) or (3); or (ii) on terms more favorable than those offered by the DIP [,ender.

13. The Debtors have requested that, pursuant to the terms of the DIP Financing

l)ocuments, the Prepetition Secured Lenders permit the use of Cash Collateral and the l)lP

I-enders make loans and advances and provide other financial accommodations to the Debtors (in

the amount set ftuth in the Interim Order in the first instance, on an interim basis, and ftrr the

balance of the DIP Facility, on a final basis). The ability of the Debtors to continue to operate

their businesses through their proposed sale process, and indeed in the very immediate future.

depends on the Debtors obtaining this financing. The DIP Lenders are only willing to make

these loans and advances and provide other financial accommodations on a priming secured and

superpriority administrative basis. as more particularly described herein.

14. Accordingly, the relief requested in this Motion is trecessary, essential and

appropriate f'or the continued operation of the Debtors' businesses and the management and

preservation of their assets ancl properties through the proposed sale process, and is in the best

interests of the Debtors, their estates and creditors.

15. 'fhe terms of the DIP Facility have been negotiated at arm's length and in "good

fàith," as that term is used in Bankruptcy Code section 364(e), and are in the best interests of the

Debtors, their estates and creditors. The DIP Lenders are extending financirrg to the Debtors in

7{ 1247.001 -W005iÌó90. )
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good faith, and the DIP Lenders are entitled to the benefits of the provisions of Bankruptcy Code

section 36a@).

16. The relief requested by this Motion is necessary to avoid harm to the Debtors'

estates, and good, adequate and sufhcient cause has been shown to justify the granting of the

relief requested herein, and the immediate entry of the Interim Order. 'fhe terms of the DIP

Iìacility and the use of Cash Collateral are fàir and reasonable under the facts and circumstances

of these Chapter 11 Cases, ref'lect the Debtors' exercise of prudent business.judgment cotlsistent

with their fiduciary duties, and constitute reasonably equivalent value and f'air consideration.

(-1. The Debtors' Efforts to Obtain DIP Financing

17. The l)ebtors have been unable to obtain the requirecl funds in the fbrms of (i)

unsecured credit or debt allowable under Bankruptcy Code section 503(bXl), (ii) an

adrninistrative expense pursuant to Bankruptcy Code sections 364(a) or (b), (iii) unsecured debt

having the priority affbrded by Bankruptcy Code section 36a(cXl) or (iv) debt secured only as

described in Bankruptcy Code sections 36a@)Q) or (3).

18. It is unlikely that any other lendel woulcl provide financing to the Debtors at this

stage. The DIP Facility is a strictly limited loan for a very short duration (78 days at most)

intended to provide the Debtors with the minirnal cash needed to proceed with their proposed

asset sale. Ilased on the Investment Banker's (as hereinafter dehned) experience with numerous

similar financings, absent the Prepetition Secured Parties' consent to be primed, the Debtors are

unable to secure alternative furancing. Accordingly. it is not surprising that the DIP Lenders are

not only the best source of postpetition financing, but the only source of postpetition financing

fbr the Debtors. Fufther, the terms and conditions of the DIP Facility are well within the range

of commercial reasonableness.

IIr247.001-w00stÌ690 )
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D. DIP Financing Documents and DIP Obligations

19. To the extent requested by the DIP Lenders, the l)ebtors may enter into and

cleliver the DIP Financing Documents, including such additional documents. instrutnents, notes,

and agreements that are consistent with the terms of the DIP Orders as may be reasonably

required by the DIP l,enders to implement lhe terms or efTectuate the purposes of the DIP

Orders.

E. Development of the Budget

20. The budget for the Debtors' receipts and disbursements during these Chapter I I

Cases (the "Ð_IB_BudgçI") is attached to the Interim Order as B:hrb¡!2. To best assess the

Debtors' funding needs during these Chapter I 1 Cases, the Debtors have analy'zed their cash

needs to deterrnine what is necessary to maintain their operations in chapter l1 and work toward

a successful sale (to close on or before December' 31 ,2019) and reorganization. In undertaking

this analysis, the l)ebtors and their advisors have considered the Debtors' near-term projected

financial performance, including trends in the f)ebtors' industry and the cost to better optimize

the Debtors' operations.

2I. As part of the Debtors' financial review and arralysis, the Debtors developed a

cash flow forecast that takes into account anticipated cash receipts and disbursements during the

projected 7 week sale period. This forecast considers a number of factors, including the impact

of the chapter 11 filing. material cash disbursements, required vendor payments, cash flows from

the Debtors' ongoing operations" and the cost of necessary services and maintenance and

includes all of- the expenditures for which the Debtors seek authority to pay in various "First-

Day" pleadings.

9{1247.00r-w0058690 }
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22. Utilizing this cash flow forecast to project its cash needs during these Chapter I I

C)ases, the Debtors believe that the proposed DIP lracility will provide the l)ebtors with sufficient

liquidity to fund their operations during the early stages of these Chapter 11 Cases, through the

projected sale closing date, with an agreed minimum cash balance as set forth in the DIP Budget.

The immediate availability of the DIP Facility, in the Interim Order Amount on an interim basis,

is necessary to provide assurance of payment and "business as usual" continued operations to

customers. vendors and employees. Without such assurances, vendors may very well refuse to

provide goods and services to the l)ebtors and/or require cumbersome credit terms, which could

negatively affèct the l)ebtors' sale and reorganization elltrrts and the Debtors' bankruptcy estates

as a whole. Further, customers rnay take their business elsewhere. and employees of the

l)ebtors' most crucial assets-may seek alternative employment. As described above and as set

lòrth in the DIP Budget, the Debtors' use of Cash Collateral will be insufficient in itself to carry

the Debtors through the proposed sale process.

23. The Debtors (in consultation with their advisors) have determined that (i) the DIP

Budget is reasonable ancl will allow the Debtors to operate in these Chapter 1l Cases and (ii) the

DIP Budget includes all reasonable, necessary and foreseeable expenses to be incurred for tl're

period set forth in the DIP Budget through the proposed sale period. 'Io be clear, the DIP Budget

depends on an asset sale on terms equal or better to those proposed in the stalking horse bid. The

DIP F'acility will finance the Debtors through the anticipated sale closing date.

F. Concise Statement Pursuant to Bankruptcy Rule 4001(b) and (c)

24. Pursuant to Bankruptoy Rule 4001(b) and (c), the Debtors submit this concise

statement of the material terms of the DIP Facility, as specified in the Interim Order.a

o'lhe surnnraries and descriptions of the terms and conditions of the DIP Credit Agreernent and the lnterim Order set

forth in this motiou are intended solely for informational purposes to provide the Court ancl pafties in interest with

{1247.00r-wo05rì690 I 10
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Revolving advance loan facilitY

S¿e DIP Credit Agreement $ 2.01(a)

Facility Structure

Fed. R. Bankr. P. a00l(c)(1)(B)

Del. Banhr. L.R. 4001-2(a)(ii)

HRI HOI,DING CORP., HOUI,IHAN'S RESTA
RED STEER. INC., SAM WILSON'S/KANSAS, INC.,

DARRYL'S OF ST. LOUIS COLTN'|Y, INC., DARRYL'S OF'

OVERLAND PARK, INC., HOULIHAN'S OF CHESTERFIELD,
INC., FIOULI]_IAN'S OF OHIO, INC., HRI O'IIAL[,ON, INC.,

ALGONQUIN HOUI,IIJAN',S RES'fAURANT, L.L.C.,

GENEVA I-IOUI-IHAN'S RESTAURANT, L.L.C., HANLEY
STATION HOULIHAN'S RES]'AURANT, I-LC, HOULIHAN'S
TEXAS HOLDINGS, INC., ANd HOULIHAN'S IIESTAURANTS
OI,'TEXAS, INC.

See DIP Credit Agreement at Preamble, $ 1.01

S¿¿ Interirn Order at fl 1

URANTS, INC.,

Fed. R. Bankr, P. a001(c)(l)(B)

Borrower

.IGIL MILL OP LLC. .IGIL MII,LBURN LI-C, JGIL, LLC.

S¿e DIP Credit Agreement at Preamble, $ 1.01

and

JGIL OMAFIA, I-LC
Fed. R. Banlcr. P. a001(c)(l)(B)

Guarantors

NoneSecurity Agent

Fed. R. Bankr. P. a00l(c)(1)(B)

CIT Bank, N.4., Garrison Funding 2018-1 LP, G

2018-2 L'I'D, (iamison MML CLO 2019-1 LP

Se¿ DIP Credit Agreement at Preamble at $ 1.01

See Interim Order at 1

amison FundingPostpetition Lender

Fed. R. Bankr. P. 4001(c:)(l)(B)

an overview ol' significant terms thereof and should only be relied upon as such. 'I'his motion is qualilÌed in its

entirety by referenõe to the provisions of the DIP Credit Agreement and the Interim or'der. ln the event that there is

a conflici between this motion and the DIp Credit Agreement, the DIP Credit Agreernent shall control in all

respects, or in the case ol'a conflict between this motion and/or the DIP Credit Agreernent arld the Interim order, the

Interim Order shall control in all respects.

{1247.001-w0058690 } 1l
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Fed. R. Bankr. P. a001(c)(l)(B)

Del. Banlcr. L.R. 4001-2(a)(ii)

Interest Rate Subject to the provisions of DIP Credit Agreement $ 2.08(b).
(i) each LIBOR Loan shall bear interest on the outstanding
principal anrount thereof for each lnterest Period at a rafe per
annum equal to the sum of (A) the LIRO Rate for such Interest
Period plus (B) the Applicable Margin; and (ii) each Base Rate
Loan bear interest on the outstanding principal amount thereof
fronr the applicable borrowing or conversion date at a rate per
annum equal to the (A) Base Rate plus (B) the Applicable Margin.

"Applicable Margin" means the following percentages per
annum: with respect to Revolving Loans, 7.00o/o fbr Base Rate
l.oans and 8.00 o/o for LIBOR Loans.

S¿e DIP Credit Agreement at $$ 1.01, 2.08(a)

Default Interest Rate

Fed. R. Bankr. P. a001(c)(1)(B)

DeL Bankr. L.R. 1001-2(a)(ii)

(a) when used with respect to Obligations other than a LIBOR
Loan. an interest rate equal to (i) the Base Rate plus (ii) the

Applicable Margin applicable to Base Rate Loans plus (iii) 2o/o per

annum; and (b) when used with respect to a LIBOR Loan, an

interest rate equal to (i) the LIBO Rate applicable to such LIIIOR
Loan rrlus (ii) the Applicable Margin applicable to LIBOR Loans
plus (iii) 2o/o pu annum. Interest Accruing at the Default Rate

shall be immediately payable upon demand.

Ses DIP Credit Agreement at $$ 1.01, 2.08(b)

See Interim Order at $ I(E)

Fed. R. Banlcr. P. a00l(c)(1)(B)

Fees The Borrowers shall pay, or cause to be paid, to the

Administrative Agent 1'or the account of each Revolving Lender
in accordance with its Pro Rata Share, an unused fèe equal to the
product of (i) one-half of one percent (.50%) per annum times
(ii) the average daily amount by which the total Revolving
Cornmitments exceed the total outstandìng amount of Revolving
l-oans.

On the Closing Date, the Borrowers shall pay, or cause to be

paid, to Administrative Agent for the for the account of each

Revolving Lender in accordance with its Pro Rata Share, a

closing fee equal to 5.00% of the total Revolving Commitments
on the Closing Date. Such fee shall be fully earned when paid

and shall be non-refundable fbr any reason whatsoever.

See DIP Credit Agreement at $ 2.09

I 1247.001-w0058690. ) 12
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See Interim Order at $ I(E)

The earlier to occur ol': (i) the closing of an Appro ved 363 Sale;

.See DIP Clredit Agreement at $ 1.01

and (ii) .Tanuary 31,2020
Maturity Date

Fed R. Bankr. P. a00l(c)(1)(B)

Del. Bankr. L.R. 4001-2(a)(ii)

The advances under the DIP Facility
used in each case in a manner consistent with the terms and

conditions ol'the DIP Financing Agreements, and in accordance

with and as may be limited by the DIP l3udget (subject to any

variances thereto permitted under the terms and conditions of the

DIP Credit Agreement), solely as follows:

a) to pay fees, costs, and expenses as provided in the DIP

Financing Documents, including amounts incurred in
connection with the preparation, negotiation, execution and

delivery of the DIP Credit Agreement and the other DIP

Financing Documents;

b) fbr general operating and working capital purposes, for
the payment ol fees, expenses, and costs incurred in
connection with the Cases, aud other proper cotporate

purposes of the Debtors not otherwise plohibited by the

terms hereof for working capital, and other lawful
corporate purposes of the Debtors;

c) for making other payments as provided in this Interim

Order; and

d) to fund the Carve-Out Reserve Account

(the "Advances") shall be

S¿e Interirn Order at $ I(CX5)

S¿e DIP Credit Agreement at $ 6.11

Fed. R. Banlrr. P. 4001(b)(l)(B)

Use of Proceeds/
Advances and
Cash Collateral

The Interim Order establishes the following milestones:

Entry of the Final Order on or before twenty-five (25) days

from the Petition Date, unless otherwise agreed in writing by

the Pre-Petition Agent;

aFeel. R. Bankr. P. 4001(b)(1)(B)
and (c)(1)(B)

Milestones
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Bid Procedures Motion filed on or the seconcl day following
the Petition Date;

Entry of the Bid Procedures Order on or bef'ore December 5.

2019;

File the Approved 363 Sale Motion on or bef-ore the second

day following the Petition Date;

Entry of the Approved 363 Sale Order by the Bankruptcy

Court on or before December 20.2019.

,See Interim Order at $$ Vll(AX3)-(7)

a

a

o

a

Loan Documents. Receipt by the Administrative Agent of
executed counterpafis of DIP Credit Agreement, the Security

Agreement, each Intellectual Property Security Agreement, the

Notes (if requestecl), and the other Loan Documents to be

executed as of the Closing Date, each properly executed by a
Responsible Officer of the signing Loan Party and each other

Person aparty thereto.

Receipt by the Administrative Agent of the

following, each dated as of a recent date before the

l)ate and in form and substance satisfactory

Administrative Agent and its legal counsel such resolutions or

other action, and incurnbency certifìcates evidencing the

identity, authority and capacity of each Responsible Offìcer

thereof (A) executing any agreement, certilìcate or other

document required to be delivered hereby (including the ['oan

Documents) oL (B) authorized to act as a Responsible officer
in connection with the DIP Credit Agreement and the other

Loan Documents to which such Loan Party is a party, in each

case certified by a secretary or assistant secretary or other

Responsible Officer of such Loan Party to be true and correct

as of the Closing Date.

Agent of certihcates representing the shares of Capital Stock of
the Borrowers and their Subsidiaries, together with an undated

o

o

a

Resolutions . Etc.
Closing
to the

Pled . Receipt by the AdministrativePowersStock: Stock

stock or analo

'Ihe obligation of each Lender tcr

is subject to satisfaction ofthe fol
make its initial Credit Extension
lowing conditions precedent:

for each such cerlificate executed

Conditions Precedent

Fed. R. Banlçr. P. a001(c)(l)(B)

Del. Banlcr. L.R. 4001-2(a)(ii)
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a

a

a

a

a

in blank by a duly authorized ofÏcer of the pledgor thereof

Evidence of Insurance. Receipt by the Administrative Agent
of reasonable evidence that insurance required to be

maintained by Section 5.10 is in full lorce and effèct, including
insurance celtificates.

Fees. Receipt by the Administrative Agent and the Lenders of
the fees required to be paid on or before the Closing Date
under the DIP Credit Agreement.

Attorney Costs. The Loan Parties shall have paid all Attorney
Costs of the Administrative Agent to the extent invoiced prior
to the Closing Date.

Bankruptcy Cases. The Cases shall have been commenced in
the Bankruptcy Court and all of the first day orders entered at
the time of cornmencement of the Cases shall be reasonably
satisfactory, in form and substance, to the Administrative
Agent and no trustee or examiner shall have been appointed
with respect to the Debtors, or any of them, or any property of'
or any estate of any Debtor.

Interim Qrder. The Interim Order shall have been entered by
the Bankruptcy Court on or befbre the seconcl (2"d) Business
Day after the Petition Date, which Interim Order (i) shall have

been entered upon an application or motion of the Debtors
reasonably satisfàctory in fbrm and substance to the
Administrative Agent and upon prior notice to such parties
required to receive such notice and such other parties as may
be reasonably requested by the Administrative Agent; (ii) shall
be in full force and effèct and shall not have been amended,
modified or stayed, or reversed; and, if the Interim Order is the
subject of a pending objection, appeal or motion for
reconsideration in any respect, neither the lnterim Order, nor
the making of the Loans, the issuance, extension or renewal of
any Letters of Credit, or the performance by the Debtors ol'any
of the Obligations shall be the subject of a presently effective
stay, and (iii) shall otherwise satisfy the requirements ol'the
definition of Interim Order set fiorth herein. The Debtors and
the Secured Palties shall be entitled to lely in good faith upon
the Interirn Order notwithstanding any such objection. appeal
or motion ftrr reconsideration.

Budqet. The Administrative Agent shall have received and

a

{ 1247.00 r -w005tì690. ) 15

Case 19-12415    Doc 12    Filed 11/14/19    Page 15 of 50



o

approved the Budget.

Cash Management Order. The Bankruptcy Court shall have

entered a customary "cash management order" adopting and

implementing cash management amangements for the Debtors,
which shall be in form and substance and on terms and

conditions satisfactory to the Administrative Agent in its sole

and absolute discretion (any such order, the "Cash
Management

.See DIP Credit Agreement at $ 4.0i

The obligation of each Lender to honor any Request for Credit
Extension, whether on the Closing l)ate or at any time thereafter,
is subject to the following conditions precedent:

o 'fhe representations and warranties of each Loan Party
contained in Article 5 or any other Loan Document, or which are

contained in any document furnished at any time under or in
connection herewith or therewith, shall be true and correct in all
material respects (provided, that if any representation or warranty
is by its terms qualified by concepts of rnateriality, such

representation shall be true and correct in all respects) on and as of
such date, except to the extent that such representations and

warranties specifically refer to an earlier date, in which case they
shall be true and correct as ofsuch earlier date.

o No Default or Event of Defàult shall exist, or would result

from such proposed Credit Extension; provided, however, that the

Aclministrative Agent and the Lenders, in their sole and absolute

discretion, may continue to make Credit Extensions

notwithstanding the existence of a Defäult or Event of Defàult and

that any Credit Extensions so made shall not be deemed a waiver
of any such Defäult or Event o1'Defàult.

o The Administrative Agent shall have received a Request fbr
Credit Extension in accordance with the requirements hereof.

o The Interim Order shall have been entered by the Bankruptcy
Court on or before the twenty-frfth (25th) Business Day after the

Petition Date. which Interim Order (i) shall have been entered

upon an application or motion of the Debtors reasouably

satisfactory in form and substance to the Administrative Agent and

upon prior notice to such parties required to receive such notice
and such other es as ma be reasonabl uested the
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Administrative Agent; (ii) shall be in full fbrce and effect and

not have been amendecl, modified or stayed, or reversed; and, if the

Interim Order is the subject of a pending objection, appeal or

motion for reconsideration in any respect, neither the Interim

Order, nor the making of the Loans or tlie performance by the

Debtors of any of the Obligations shall be the subject of a

presently effèctive stay, and (iii) shall otherwise satisfy the

requirements of the def,rnition of Interim Order set forth herein.

Until the date the Final Order shall have been entered by the

Bankruptcy court, the Debtors and the Secured Parties shall be

entitled to rely in good fàith upon the Interim Order

notwithstanding any such objection, appeal or motion for
reconsideration.

Each Request for Credit Extension subrnitted by the Borrower

Representative shall be deemed to be a representation and

warranty by the Loan Parties that the conditions specified in
Section 4.02 have been satisfied on and as of the date of the

shall

applicable Credit Extension.

.See DIP Credit Agreement at $ 4.02

See Interim Order at $ l(C)(6)

Statements. Deliver to the Administrative A
the benef,rt ofeach Lender as, as soon as available.

within thirty (30) days after the end calendar month of the Loan

Parlies and their Subsidiaries, consolidated balance sheets of the

[,oan Parties and their Subsidiaries as at the end of such month,

and the related consolidated statements of income or operations,

retained earnings. shareholders' equity and cash llows for such

month, setting f-ofth in each case in comparative form the figures

as of the end of and for the corresponding month of the previous

Fiscal Year and to any budget provided pursuant to Section

6.02(c), all in reasonable detail ancl certified by a Responsible

officer of the Rorrower Representative as fairly presenting in all
material respects the financial condition. results of operations.

shareholders' equity and cash flows of the Loan Parties and their

Subsidiaries in accordance with GAAP, subject only to normal

year-end audit adjustments and the absence of footnotes.

Financial gent for
but in any event

in form and detail
Certific Informa Deliver to the Administrative

for the benefit of each Lender

Conditions Subsequent

Fed. R. Bankr. I'. 4001(c)(l)(B)

{r 247.001-w0058690. }
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satisfäctory to the Administrative Agent:

Liquor Licenses. Promptly upon the occurrence thereof, written
notice thereof, if (x) five (5) or more Stores owned by the Loan
Parties or any Subsidiary thereof suffer the loss of a liquor license

for five (5) days or more in any i2-month period or (y) Stores

accounting for $l,000,000 or more in Consoliclated EBITDA in
any 12-month period suflèr the loss of a lic¡uor license f'or five (5)

clays or more.

Franchises Prornptly upon the occurrence thereof, written notice
of (i) any failure to maintain any liquor license required to lawfully
operate any Franchise, which failure is not cured within five (5)

days of the occurrence thereof, (ii) any payment def-ault by a

Franchisee under a Franchise Agreement, which lailure is not
cured within five (5) days of the occurrence thereof and (iii) any

other material default by a Franchisee under a Franchise
Agreement, which failure is not cured withìn five (5) days of the

occurrence thereof.

Additional Infbrmation. Promptly (and in any event within three

(3) Business Days after a request therefbr), such additional
information regarding the business, ltnancial or corporate affàirs of
any Loan Party or any Subsidiary, or compliance with the terms of
the Loan Documents, as the Administrative Agent or any Lender
through the Administrative Agent may from time to time
reasonably request (including as required under the Patriot Act).

Budqet. Furnish the Administrative Agent and the Lenders, no

less frequently than every other week commencing on the Closing
I)ate, a proposed updated Budget for the time period commencing
on the Closing Date and ending on the Revolving Loan Maturity
l)ate, which shall be in substantially the same form and detail of
the Initial Budget, and accompanied by a certifircate signed by a
Responsible Off,rcer of the Borrowers to the effèct that such

Budget has been prepared in good faith based upon assumptions
which the Borrowers believe to be reasonable at the time made and

in light of the conditions existing at the time ol'delivery thereof
and that such officer has no reason to question the reasonableness

of any material assumptions on which such projections were
prepared (it being understood and agreed that the Borrowers may
(but are not required to) furnish one or more proposed updated

Budgets more fiequently than every other week; provided that,

such proposed Budget shall become the "Budget" or "I)IP Budget"
as defined and for all ses hereunder and under the Interim
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Order and (upon entry of the Final Orcler) the Final Order upon

written approval thereof by the Administrative Agent and the

Lenders in their sole and absolute discretion following a

reasonable opportunity to review and comment thereon.

Variances from Buclset. Deliver to the Administrative Agent on or
before Wednesday of each week. a comparison of actual receipts

and disbursements ancl actual Revolving Loans outstanding
hereunder to projected receipts and disbursements and projected

Revolving f,oans outstanding hereunder of the prior week in a

form substantially similar to that attached as Exhibit C to the DIP
Credit Agreement. In addition, Debtors shall, and shall cause their
Chief Restructuring Officer to attend calls no less than once a

week to discuss the Borrowers' businesses and the status of the

Cases with the Administrative Agent, the Lenders and the

Administrative Agent' s advisors.

Other v l)ocuments. Deliver to the Administrative
Agent: (i) substantially contemporaneous with the filing thereof,

copies of all pleadings, motions, applications, fìnancial
inf'ormation and other papers and documents filed by the Debtors

in the Cases, with copies of such papers and documents also

provided to or served on the Adrninistrative Agent's counsel; (ii)
substantially contemporaneous with the receipt and/or execution

thereof, copies of all letters of intent, expressions of interest, and

ofïers to purchase with respect to any of the Collateral; (iii)
substarrtially contemporaneously with delivery thereof to the

Committee or any other official or unoffrcial committee in the

Cases, copies of all material written repofts and all term sheets for
a Reorganization Plan or any sale under Section 363 of the

Bankruptcy Cocle given by the Debtors to the Committee or any

other offìcial or unofhcial committee in the Cases. with copies of'

such reports and term sheets also provided to or served on the

Administrative Agent's counsel; and (iv) projections, operating
plans and other fìnancial information and information, reports or

statements regarding the Debtors, their business and the Collateral

as the Administrative Agent may from time to time reasonably

request.

Notices.

. Promptly (and in any event within three (3) Business Days)

notify the Administrative Agent and each Lender in writing of the

occurrence of any Default or Event of Default.

{r247.001-w00s86e0.} 19
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o Promptly (and in any event within three (3) Business Days)
notify the Administrative Agent and each Lender in writing of any

matter that has resulted or could reasonably be expected to result

in a Material Adverse Effect.

o Promptly (and in any event within three (3) Business Days)

notify the Administrative Agent and each l,ender in writing of the

occurrence ol'any ERISA Event.

¡ Promptly (and in any event within three (3) Business Days)

notify the Adrninistrative Agent and each Lender in writing of any

material change in accounting policies or fìnancial reporting
practices by any [,oan Party or any Subsidiary.

o Promptly (and in any event within three (3) Business Days),

notify the Adrninistrative Agent and each Lender, in writing, of the

threat or institution of, or any material development in, any

Proceeding against or affecting any l,oan Party, which could

reasonably be expected to have a Material Adverse Effect.

o Promptly (and in any event within three (3) Business Days of
suclr event), notify the Administrative Agent in writing, of'any
loss, damage or destruction to the Collateral in the amount of

$75,000 or more individually, whether or not covered by
insurance.

Payment of Taxes.

. Pay and discharge as the same shall become due and payable,

all fèderal and state income taxes and other material tax liabilities,
assessrnents and governmental charges or levies in the nature of a
tax upon it or its properties or assets, unless the same are being

Properly Contested.

o Timely file or cause to be timely filed all fèderal and state

income tax returns and other material tax returns required by
applicable law.

Preservation of Existence.

o Preserve, rerlew and maintain in full force and effect its legal

existence under the Laws of the jurisdiction of its organization

except in a transaction permitted by Section 7.04 or þqlion J..05'

a Preserve renew and maintain in full force and effect its

{l247.00l -w005f1690 ) 20

Case 19-12415    Doc 12    Filed 11/14/19    Page 20 of 50



standing and qualification to do business under the Laws of the
jurisdiction of its organization and in any other jurisdiction where

failure to so maintain good standing or qualifìcation would have or

would constitute a Material Adverse Effect.

o Preserve. renew and maintain all Governmental Approvals as

are necessary for the conduct ofits business as currently conducted

and herein contemplated.

o Preserve, register and renew whenever applicable all of its
material registered patents, copyrights, trademarks, trade names

and service marks.

Maintenance of Properties. Maintain, preserve and protect all of
its property necessary in the operation of its business in good

working order and condition, ordinary wear and tear excepted.

Maintenance of Insurance. Maintain or cause to be maintained,

with financially sound and reputable insurers rated not less than

A-, Class VII by Best's, commercial general liability insurance,

product liability insurance. business interruption insurance, and all

risk property insurance, in each case with respect to liabilities,
losses or damage in respect of the assets, properties and businesses

of each Loan Pafty as may customarily be carried or maintained

under sirnilar circumstances by Persons of established reputation

engaged in similar businesses, in each case in such amounts (afler

giving effect to any self-insurance in respect of (a) workers

compensation insurance and (b) liability for insurance

deductibles). with such deductibles, covering such risks, and in

amounts and otherwise on such terms and conditions as shall be

customary for such Persons (including perils of flood, quake

and/or windstorrn, as applicable) and reasonably acceptable 1o the

Administrative Agent. Each such policy of insurance shall (i)
name Administrative Agent, on behalf of each Lender as an

additional insured by endorsement thereunder as its interests may

appear, (ii) in the case of each property insurance policy, contain a

lender's loss payable clause or endorsetnent, satisfactory in folm
and substance to Administrative Agent, that names Administrative
Agent, on behalf of Lenders, as the lender's loss payee thereunder

and (iii) provide for at least thirty (30) days'(or ten (10) days'in
the case of cancellation due to non-payment of premiums) prior

written notice to Administrative Agent of any rnodiltcation or

cancellation of such policy. Such lender's loss payable

endorsements shall specify that the proceeds of sttch insurance

shall be le to the Administrative as its interests ma
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appear and further specify that the Administrative Agent
paid regardless of any act or omission by Debtor or any

shall be

of their
Affiliates. The Administrative Agent and Secured Parties have no

responsibility for premiutns, warranties or representations to

underwriters. The Loan Parties or their insurance broker shall

provide a certificate of insuraltce upon cach policy renewal or

replacement. In the event Borrowers fail within fìve (5) Business

Days after Administrative Agent's request to provide

Administrative Agent with evidence of the insurance coverage

required by this Agreement, Administrative Agent may purchase

insurance at Borrowers' expense to protect the Administrative
Agent's interests in the Collateral. 'Ihis insurance may, but need

not, protect Borrowers' interests. The coverage purchased by

Administrative Agent may, but need not, pay any claim made by
any Borrower or any claim that is made against any Borrower in
connection with the Collateral. Borrowers may later cancel any

insurance pulchased by Administrative Agent, but only after

providing Administrative Agent with evidence that Borrowers

have obtained insurance as required by this Agreement' If
Administrative Agent purchases insurance for the Collateral, to the

fullest extent provided by law, Borrowers will be responsible for
the costs of that insurance, including interest and other charges

imposed by Administrative Agent in connection with the

placement of the insurance, until the effective date ol' the

cancellation or expiration o1' the insurance. 'fhe costs of the

insurance may be added to the Obligations. The costs of the

insurance may be more than the cost of insurance Borrowers are

able to obtain on their <lwn.

Borrowers will (i) use commercially reasonable eff-orts to obtain

payment or reimbursement from any Directors and Offìcers

Liability Insurance maintained by the Borrowers, (ii) provide

copies of such policies to the Lenders upon request, (iii) provide

written updates to the Lenders regarding their effbrts to collect on

such policy or policies and (iv) cause all on such policy or policies

to be paid directly to the Borrowers.

Comrrliance with Laws. Comply with the requirements of all

[,aws and Governmental Approvals applicable to it (including

Environmental Laws and Franchise Laws) and all orders. writs,
injunctions and decrees applicable to it or to its business or

Propefty, except in such instances in which such requirement of
Law or order, writ. injunction or decree is being Properly

Contested and except in each case, where the failure to comply
would not reasonable be to have a Material Adverse
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Effect.

Books and Records.

o Maintain proper books of record and account, in which full,
true and correct entries shall be made of all financial transactions

and matters involving the assets and business of such Loan Party

or such Subsidiary. as the case may be, in each case in accordance

with GAAP.

o Maintain such books of record and accouttt in material
conformity with all applicable requirements of any Governmental
Authority having regulatory jurisdiction over such Loan Party or
such Subsidiary, as the case may be,

Inspection Rights. Permit representatives and independent
contractors of the Administrative Agent (or Garrison Middle
Market Funding II LP and representatives thereof) to visit and

inspect any of its properties, to examine its corporate. financial and

operating records, and conduct audits and make copies thereof or
abstracts therefiom, and to discuss its afÏairs, finances and

accounts with its directors, offtcers, and independent public
accountants, all at the expense of the Borrowers and at such

reasonable times during normal business hours and as often as may

be reasonably desired, upon reasonable advance notice to the Loan

Parties. A representative of each Lender shall have the right to
accompany the Administrative Agent in connection with all such

inspections, audits and examinations, at such Lender's sole c<lst

and expense unless an Event of Defàult shall have occuned and be

continuing.

Additional Subsidiaries

Borrowers shall cause each Domestic Subsicliary (othel than a

Foreign Subsidiary Floldco, CFC or a Subsidiary of a Controlled
Foreign Subsidiary) hereafter formed or acquired to execute and

deliver to the Administrative Agent, within 30 days (or such longer
period as the Agent shall agree in its sole discretion) of the

formation or acquisition thereof, a joinder to the Loan Documents,

in form and substance acceptable to the Agent, pursuant to wl-rich

such Subsidiary shall become a Borrower or a Guarantor, as the

Administrative Agent shall elect. Bonowers shall deliver to the

Administrative Agent (i) appropriate l-ien searches indicating the

Adrninistrative Agent's first priority Lien (subject to Permitted
l,iens on such Subsidi ts ll a fàvorable
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written opinion of counsel reasonably satisfactory to the Agent.
(iii) original stock cerlificates or other certifrcates evidencing
equity ownership in such Domestic Subsidiary, accompanied by

stock or other appropriate transfer powers duly executed in blank,
with regard to the Capital Stock of such Domestic Subsidiary.
(iv) celtified copies of the Organization Doctlments of such

Domestic Subsidiary, along with appropriate resolutions aud an

incumbency certifìcate of such Domestic Subsidiary and (v) such

other agreements, instruments, approvals or other documents as the

Administrative Agent may reasonably request with respect thereto.

With respect to each first-tier Foreign Subsidiary that is a

CFC and any F-oreign Subsidiary Holdco, Borrowers shall within
thirty (30) days (or such longer period as the Administrative Agent
shall agree in its sole discretion) of the formation or acquisition
thereof, take all actions reasonably requested by the

Administrative Agent to grant to the Administrative Agent a

perfècted Lien on no more than 65Yo of each class of the Capital

Stock of such Subsidiary entitled to vote (within the meaning of
Treasury Regulation Section 1.956-2(cX2)i) and I00% of each

class of the Capital Stock of such Subsidiary not entitled to vote
(within the meaning of Treasury Regulation Section 1.956-2(c)(2))

of such CFC. For the avoidance of doubt, no CFC or Foreign

Subsidiary Holdco shall be required to pledge any of the Capital

Stock of their respective Subsidiaries.

ERISA Complia¡çe. Do, and cause each of its ITRISA Affiliates
to, except to the extent such failure woulcl not reasonably be

expected to result in a Material Adverse Effect, do each of the

following: (a) maintain each Plan in compliance with the

applioable provisions of ERISA, the Internal Revenue Code and

other federal or state Lawl (b) cause each Plan that is qualified
under Section 401(a) of the Internal Revenue Code to maintain

such qualification; and (c) make all requirecl contributions to any

Plan subject to Section4l2, Section 430 or Section 431 of the

Internal Revenue Code.

Cash Management¡ Control Agreements. The Borrowers shall,

and shall cause each Subsidiary to, maintain with CIT each of their
primary operating and deposit accounts and each securities account
(other than Excluded Accounts). provided that (i) local deposit
accounts maintained with respect to any Store may remain at and

continue to be maintained with another fìnancial institution, but

amounts credited thereto (other than amounts reasonably expected

to be ied towards in accordance with the Ru
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within the immediately f'ollowing five (5) Business Day period)

shall be required to be transferred to one or more deposit accounts

maintained with CIT in accordance with the Cash Management

Order and the Borrowers' customary practices.

Covenant with Resnect Environmental Matters In respect

of all environmental matters:

o comply in all material respects with the requirements of all
federal, state, and local Environmental Laws applicable to the

I.oan Parties or their Property;

. notify the Administrative Agent promptly in the event of any

spill, release or disposal of Flazardous Material on, or hazardous

waste pollution or contamination affecting, the Facilities in
rnaterial violation ol'applicable Environmental Laws of which a
Loan Party has aotual knowledge:

. 1òrward to the Administrative Agent prornptly any written
notices relating to such matters received from any Governmental
Authority; and pay when due any line or assessment against the

Facilities arising under Environmental Laws, provided, that tl-re

Loan Parties shall not be required to pay any such fine or

assessment so long as the validity thereof shall be Properly

Contested; and provided further that, in any event, payment of any

such fine or assessment shall be made before any of their Property

shall be subjected to a Lien or be seized or sold in satisfaction

thereof:

o promptly notify the Adrninistrative Agent upon becoming

aware of any fact or change in circumstances that would be

expected to cause any of the representations and warranties

contained in Section 5.09 to cease to be true in all material respects

(without duplication of any materiality qualifier therein) for any

time befbre the Termination l)ate;

o not become involved, and will not knowingly permit any

tenant of the Facilities to become involved, in any operations at the

Facilities generating, storing, disposing, or handling Hazardous

Materials in material violation of applicable Environmental Laws

or any other activity that could reasonably be expected to lead to

the imposition on any Lender or the Adrninistrative Agent of any

liability, or the in,position on the Loan Parties or the Facilities of
any material liability or any lien under any Environmental Laws;

. promptly contain or remove any Hazardous Materials found
on the F'acilities in violation of an cable Environmental Law.
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to the extent required by ancl in compliance with applicable
Environmental Laws and at the Borrowers' expense; and the
Bonowers agree that the Administrative Ageltt has the right, at its
sole option but at the Borrowers' expense, to have an

environmental engineer or other representative review the work
being done; and

. indemnify, protect, defend and hold harmless each Indemnitee
frorn and against and all liabilities, obligations, losses, damages
(including, consequential darnages), penalties, actiotls, judgments,

suits, claims, costs, expenses and disbursements of any kind or
nature whatsoever (including, the reasonable fees and

disbursernents of counsel for and consultants of such Indemnitees
in connection with any investigative, administrative or judicial
proceeding, whether or not such Indemnitees shall be designated a
party thereto), which may be imposed on, incurred by, or assefied

against such lndernnitees (whether direct, indirect, or
consequential) now or hereafter arising as a result of any clairn for
environmental cleanup costs, any resulting damage to the

environment and any other environmental claims against any l-oan
Party, any [,ender, the Administrative Agent, any other Indemnitee
or the Facilities. The provisions of this Section 6.15(e) shall
continue in effect and shall survive the'fermination Date.

Site Leases. The Borrowers shall, and shall cause each Subsidiary
to, perform and carry out in all material respects the material terms

and provisions of Site Leases, except in each case as would not

reasonably be expected to result in a Material Adverse Effect.

Budget Compliance.

Dis Covenant. Commencing with the weekly period

ending November 24, 2019, reflected in the Initial Budget

delivered as of the Closing Date. cause l)ebtors' (i) "Operating
Disbursements" or "Other Chapter 11 Related Cash Flows" (as

such terms are described in the applicable Budget), (A) on an

individual basis to be not more than I05% and (B) on an aggregate

basis to be not more than ll0% (provided, however, that, in each

of clauses (A) and (B), in the Administrative Agent's sole and

absolute discretion and without coutt order, approval o1, or notice
to, any other Persons, the Administrative Agent may increase such

percentage up to l07o/o (in the case of clause (A)) and up to I 15%
(in the case of clause (B)) of forecasted Operating Disbursements
or Other Chapter l1 Related Cash Flows set f-or1h in the Budget for

icablethe or ll
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l1 Professional Costs" (as such term is described in the applicable
tsudget) to be more than the forecasted Chapter 11 Professional
Costs set forth in the Budget for the applicable period, in each

case, such covenant to be tested on a rolling four-week period,
commencing with the four-week period ending on December 15,

2019.

Minimum Receipt Covenant. Commencing with the weekly
period ending November 24,2019 refleoted in the Initial Buclget
deliverecl as of the Closing Date, cause l)ebtors'receipts. (i) on an

individual basis to be at least 95o/o and (ii) on an aggregate basis to
be at least 90% (provided, however. that, in each of clauses (i) and

(ii), in the Adrninistrative Agent's sole and absolute discretion and
without court order, approval of, or notice to, any other Persons,

the Administrative Agent may decrease such percentage down to
93% (in the case of clause (i)) and down Lo 85Yo) of the forecasted
receipts as set fofth in the Budget f'or the applicable period. such

covenant to be tested on a rolling four-week basis; plovided that
for the initial three weekly tests such covenant shall be tested

against the Budget as follows: (i) for the second week based on
two weeks fotecast and two weeks actual; and (ii) for the third
week based on three weeks forecast and three weeks actual, in
each case, on a cumulative basis.

Iìankruntcy Schedules and Covenants

File with the Bankruptcy Court and deliver to the Administrative
Agent, all Schedules ol the Debtors within the time periods
required by the Bankruptcy Code as may be extended by express

written consent of the Administrative Agent and subject to
approval by the Bankruptcy Court.

Serve all

o secured creditors, all judgment creditors (if any) actually
known to the Debtors, the twenty (20) largest unsecured
creditors. the federal and state taxing authorities, any and all
Governmental Authorities holding a claim, any of the

Debtors' unions, and any other party claiming an interest in
the Collateral in accordance with the Federal Rules of
Bankruptcy Procedure a copy of the Motion and Interim Order
as approved by the Bankruptcy Court in accordance with the
Federal Rules of Bankruptcy Procedure; and

o all parlies from whom the Debtors have received or that the
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Debtors believe they rnay have received goods from within
twenty (20) days of the filing of the Cases, a copy of- the

Interim Order and notice of the hearing on entry of the

proposed Final Order in accordance with the Federal Rules of
Bankruptcy Procedure.

(a) Cornply with the Patriot Act, (b) use no

part of the proceeds of the Loans, directly or indirectly, for any

payments to any governmental official or ernployee, political
parly, ofÏcial of a political party, candidate for political office, or
anyone else acting in an offrcial capacity. in order to obtain, retain

or direct business or obtain any improper advantage, in violation of'

the United States Foreign Corrupt Practices Act of 7977, as

amended, and (c) comply with the OFAC Sanctions.

Se¿ DIP Credit Agreement at $$ 6.01-21

Patriot OF'AC.

Any of the following shall constitute an Event

o The occun:ence of any Ilvent of Defàult as defìned and under

the DIP Credit Agreement.

o 'Ihe failure of the Debtors to obtain entry of'a Final Order on

or befbre tweuty-five (25) days from the Petition Date, unless

otherwise agreed in writing by the Pre-Petition Agent and the DIP

Agent.

o The fàilure of Debtors to file on or bef'ore the second day

following the Petition Date the Bidding Procedures Motion.

o The Bidding Procedures Order is not entered by the

Bankruptcy Court on or before Decembet 5.2019 .

o The failure of Debtors to file on or before the second day

following the Petition Date the Approved 363 Sale Motion.

o The Approved 363 Sale Order is not entered by the

Bankruptcy Court on or before I)ecember 20,2079.

See Interim Order at $ (VIIXA)

Remedies unon Event of Default.

(1) tlpon the occurrence of and during the continuance of an llvent
of Default, and without the necessity o1'seeking relief from the

Court I theautomatic sta or further Order of the B

Events of Default
of Default:

Termination Events &
Remedies

Fed. R. Bankr. P. a00t(c)(t)(B)

Del, Bankr. L.R. 4001-2(a)(ii)
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DIP Agent and DIP Lenders shall no longer have any obligation to
make any Advances (or otherwise extend credit) under the DIP
Facility; (ii) all amounts outstanding under the DIP Financing
I)ocuments shall, at the option of the DIP Agent. be accelerated

and become immediately due and payable; (iii) the DIP Agent
shall have the right to issue the Carve Out Trigger Notice, (iv) the

DIP Agent and the Pre-Petition Agent shall be entitled to
immediately terminate the Debtors' right to use Cash Collateral,
without further application or order of this Court, provided"

however, that tl-re Debtors shall have the right to use Cash

Collateral to pay their weekly ordinary course payroll included in
the DIP Buclget through and including the date immediately
following the date on which such Event of Default occurs. (v) the

Debtors shall be bound by all post-default restrictions,
prohibitions. and other terms as provided in this Interim Order, the
DIP Credit Agreement and the other DIP Financing Documents
and the Pre-Petition Financing Documents, (vi) the DIP Agent
shall be entitled to charge the default rate of interest under the DIP
Credit Agreement and (vi) subject only to the notice requirement
set forth in Section VIf(BX2) of the Interim Order, both the DIP

Agent and the Pre-Petition Agent shall be entitled to take any other

act or exercise any other right or remedy as provided in the Interirn
Order, the DIP F'inancing I)ocuments, the Pre-Petition Financing
Documents, or applicable law, including. without limitation,
setting off any Post-Petition Obligations or Pre-Petition
Obligations with DIP Collateral. Pre-Petition Collateral or
proceeds in the possession of any Pre-Petition Secured Party or
DIP Lender, and enforcing any and all rights and remedies with
respect to the DIP Collateral or Pre-Petition Collateral. as

applicable

(2) Without lurther notice, application or order of this Court,
upon the occurrence and during the continuance of an Event of
Default, and after providing five (5) business days' prior written
notice thereof (whioh 1'rve (5) business days period only applies to
the DIP Collateral enf-orcement remedies described below) to
counsel for the Debtors, counsel for any Committee, and the U.S.

Trustee, the DIP Agent fbr the benefit of itself and the DIP
Lenders, and the Pre-Petition Agent, for the benef,rt of itself and

the other Pre-Petition Secured Parties, as applicable, shall be

entitled to take any action and exercise all rights and remedies
provided to them by this Interim Order, the DIP Financing
Documents or the Pre-Petition Financing Documents, or applicable
law, unless otherwise ordered by this Cout't, as the DIP Agent or
the Pre-Petition A AS deem ln
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their sole discretion to, among other things, proceed against and

realize upoll the DIP Collateral (including the Pre-Petition

Collateral) or any other assets or properties of the Estates upon

which the DIP Agent, fìrr the beneht of itself and the DIP Lenders,

and the Pre-Petition Agent, for the benefit of itself and the other

Pre-Petition Secured Parties, has been or may hereafter be granted

liens or security interests to obtain the full and indefeasible
payment of all the Pre-Petition Obligations and Post-Petition

Obligations. Notwithstanding the foregoing or anything in Section

VIf(BXl) of the Interim Order, DIP Agent may continue to apply

proceeds received into the lockbox or collection account to reduce

the Post-Petition obligations in any order at the sole discretion of
the DIP Agent during such fìve (5) business days period. During
such five business days period, either or both the f)ebtors and the

Committee shall be entitled to seek an emergency hearing with this

Court.

Additionally, upon the occunence and during the continuance o1'

an Event of Defäult and the exercise by the DIP Agent or the Pre-

Petition Agent of their respective rights and remedies under this

Interim Order. the DIP Financing Doouments, or Pre-Petition

Financing Documents, provided that the Debtors and the DIP

Agent agree upon a mutually acceptable wind clown budget, the

Debtors shall cooperate with the DIP Agent in the exercjse of
rights and remedies and assist the DIP Agent in etÏecting any sale

or other disposition of the DIP Clollateral required by the DIP

Agent. including arty sale o1' DIP Collateral pursuant to

Bankruptcy Clode section 363 or assumption and assignment of
DIP Collateral consisting of contracts and leases pursuant to
Bankruptcy Code section 365, in each case, upon such terms that

are acceptable to the DIP Agent.

(3) Upon the occunence and during the continuance of an Event of
Default, and subject to the hve business days notice provision
provided above, in connection with a liquidation of any of the DIP
Collateral, tlre DIP Agent (or any of its employees, agents,

consultants, contractors, or other professionals) shall have the

right, at the sole cost and expense of the Debtors, to: (i) enter ttpon,

occupy, and use any real or personal property, fixtures, equipment,

leasehold interests, or warehouse arrangements owned or leased by
the Debtors; plevidgd, however, the DIP Agent and Pre-Petition

Agent may only be permitted to do so in accordance with (a)

existing rights under applicable non-bankruptcy law, including,
without limitation, applicable leases, (b) arry pre-petition (and, if

licab st etition landlord waivers ot consents, or c
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further order ol'this Courl on motion and notice appropriate under
the circumstances; and (ii) upon entry of a Final Order, use any
and all trademarks, tradenames, oopyrights, licenses, patents,

equipment or any other similar assets of the Debtors, or assets

which are owned by or subject to a lien of any third party and
which are used by the l)ebtors in their businesses, provided,

l)lP Agent may use such assets upon entry of this
Interim Order to the extent permitted by applicable non-
bankruptcy law. The DIP Agent and the DIP Lenders will be

responsible for the payment of any applicable fees, rentals.
royalties, or other amounts owing to such lessor. licensor or owner
of such property (other than the Debtors) f'or the period of time that
the DIP Agent actually occupies any real property or uses the
equipment or the intellectual property (but in no event for any
accrued and unpaid fees, rentals. or other amounts owing for any
period prior to the date that the DIP Agent actually occupies or
uses such assets or properties).

(4) The rights and remedies of the DIP Agent specified heretn are

cumulative and not exclusive of any rights or remedies that the
DIP Agent and/or Pre-Petition Agent may have under the DII'}
Financing Documents, Pre-Petition Financing Documents, or
otherwise and may be exercised in whole or in part in any order.

however

S¿¿ Interim Order at {i ffll)(B)

The Debtors represent, warrant and covenant that, upon the entry
by the Bankruptcy Couft of the Interim Order and/or the l-inal
Order, as applicable:

(a) for all Obligations now existing or hereafter arising and f-or

dirninution in value of any Pre-Petition Collateral used by the

Debtors pursuant to the Interim Order, DIP Credit Agreement or
otherwise, the Administrative Agent. for the benefit of itself and

the other Secured Pafties, is granted an allowed superpriority
administrative claim in the Debtors' estates pursuant to Section
36a(c)(1) of the Bankruptcy Code, having priority in right of
payment over any and all other obligations, liabilities and
indebtedness of any of the Debtors, whether now in existence or
hereafter incurred by any of the Debtors, and over any and all
administrative expenses or priority claims of the kind specified in,
or ordered pursuant to the Bankruptcy Code, including without
limitation, inter alia, Sections 105, 326,328, 330.331, 503(b).
506(c) (upon entry of the Final Order). 507,364(cXl), 546(c),726

Security and Priority

Fed. R. Banlcr. P. a00l(c)(l)(B)
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or 1114 of the Bankruptcy Code. subject as to priority only to the

Carve-Out; and

(b) (i) to secure the prompt payment and performance of any and

all Obligations of the Debtors to the Secured Parties of whatever
kind. nature or description, absolute or contingent, now existing or
hereafter arising, the Administrative Agent. fttr the benefrt of itself
and the other Secured Parties, shall have and is hereby granted,

efTective as of the Petition Date, valid and perfected first priority
(subject to the Senior Liens (as defined in the Interim Order) and

the Carve-Out), security interests and liens in and upon all pre- and

post- petition property of the Debtors, whether existing on the

Petition Date or thereafter acquired (1) putsuant to Sectiort 364(c)
(2), that, on or as of the Petition l)ate is not subject to valid,
perfèctecl ancl non-avoidable liens (collectively, the

"Unencumbered Propeû"), (2) pursuant to Section 36a@) and (d)

of the Bankruptcy Code, all of the Pre-Petition Collateral, and (3)
pnrsuant to Section 36a@) and (d) of the Ilankruptcy Code, all of
the Collateral (as defined in the DIP Credit Agreement), (ii) such

security interests and Liens shall be senior in all respects to
interests of other parties arising out of security interests or Liens, if
any, in such assets and property existing immediately prior to the

Petition Date and (iii) the Liens securing the Obligations shall not
be subject to Section 551 of the llankruptcy Code.

See DIP Credit Agreement at $ 5.22

Carve-Out

Fed. R. Banlcr. P. a001(c)(l)(B)

DeL Banln. L.R. 4001-2(a)(ii)

The DIP Liens, DIP Superpriority Claims, Adequate Protection
Liens, and First Lien Adequate Protection Claims, and any other
liens or claims granted by this Interim Order or the Final Order
shall be subject only to the right ol'payment and priority of the

fol1owingeXpenSeS(co1lectively,the..@1',),totheextent
provided herein:

(l) the allowed adlninistrative expenses pursuant to 28

tl.S.C. $ 1930 f'or fèes payable to the U.S. 'Irustee or to this Court,
unless otherwise ordered by this Court; and

(2) the allowed fees and expenses actually incurred by
persons or firms retained by the Debtors or the Committee (if
appointed) on or aftel' the Petition Date whose retention is
approved by the Bankruptcy Court pursuant to section 327. 328,
363,or1l03oftheBankruptcyCode(eacha..@!',and
collectively, the "Professionals") in a cumulative, aggregate sum
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of (i) for the period prior to the occurrence of the del ivery of a

Carve-Out Trigger Notice (as defrned below), an amount not tcr

exceed the lesser of (A) the aggregate weekly amounts budgeted to

be funded in advance for each such Professional for such week in
accordance with the DIP Budget (to the extent a Carve-Out T'rigger

Notice is delivered mid-week, pro-rated fbr such week) and (R) the

actual amount of such Allowed Professional Fees for each

Professional incurred on or after the Petition Date up through and

including the clate a Carve-Out Trigger Notice is delivered
("Allowed Professional FegË"), subject in all respects to the terms

of this Interim Order, the Final Order, and any other interim or
other compensation order entered by the Ilankruptcy Court (the

"Interim Co afion Procedures 'fþs fìarve-Out shall

include all Allowed Professional Fees that are incurred or earned

(i) at any tirne before delivery of a Carve-Out Trigger Notice,
whether allowed by the Bankruptcy Court prior to or after delivery
of a Carve-Out Trigger Notice, sub.iect and lirnited in all respects

to the amounts set fbrth in the DIP Budget f-or payment of such

Professionals; and (ii) beginning the first day after the delively by
the DIP Agent of written notice (which for the avoidance of doubt

may be by electronic rnail) of the occurrence of an Event of
Default (the "Carve-Out Trisger Notice") to the Debtors, the

Debtors' counsel, and counsel for any Committee, the fèes and

expenses incuned by the Professionals retained by the Debtots in

an aggregate amount not to exceed $75,000 (the "Post-E OD
Carve-C)ut Amount") (the aggregate amount of clauses (l) and

(2),collectively.the..@p'',).,provided,howeverfhe
Carve-Out shall not include any bonus, sale transaction lèes,

suocess fees, completion fees, substantial contribution fees, or any

other fees of similar import of any of the Professionals'

Notwithstanding the f'oregoing. the Carve-Out Trigger Notice shall

be deemed to have been delivered to the required notice parties on

the Termination Date.

(3) Subject to the terms of'the Interim Order, the Carve-

Out Cap shall be allocated on a Professional by Professional basis

based on the amounts budgeted to be funded in advance for each

Professional pursuant to the Budget.

See Interim Order at $ VI(M)

The use of extensions of credit under the DIP Facility shall be in

accordance with the DIP Budget, subiect to the Permitted

Variances (as defìned in the DIP Credit Agreement) and as

DIP Budget

Fed. R. Bankr. P. 4001(b)(l)
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Del. Bctnlcr. L.R. 4001-2(a)(ii)

and (c)(t) provided in Section 6.7 of the DIP Credit Agreement. The Budget

shall be updated by the Debtors no less fiequently than every two
(2) weeks in accordance with the terms and provisions the DIP

Credit Agreement. A copy ol'any updated DIP Budget shall be

filed with this Court within one (l) Business Day after it has been

approved by the DIP Agent,

^See 
Interim Order at $ I(C)(a)

G. Provisions to be Hiehlishted Pursuant to Local Rule 4001-2(aXi)

25. The DIP Facility includes certain provisions the Debtors are requirecl to highlight

pursuant to Local Rule 4001-2(aXi) As discussed in detail herein, the Debtors believe these

provisions are reasonable in light of the facts ancl circumstances of these Chapter I I Cases and

should be approved.

a. LocalR¡le 4001-2(a\(i\(A\ - Cross CollateralÍzation None.

b. Local Rule 4001-2la)li)lB) - Validitv. Perfectiott and Amount of Prenetition
Secured Oblisations.

Debtors' Acknowledgmenl and Agreemen.ts

.9ee Interim Order at tlT @Xl)-(3)

Local llule 4001-2(aXiXC) - 506(c) lV'aiverc.

d.

See Interim Order at $ IX(A)

Local Rule 4001-2la)li)lD)
- 

Liens on Avoidance AcÍiotts . To secure the
prompt payment and performance of any and all Post-Petition Obligations of
Borrower and Guarantors to the DIP Agent and the DIP Lenders of whatever
kind, nature, or description, absolute or contingent, now existing or hereafter
arising, the DIP Agent, ftrr the benefit of itself and the DIP l,enders, shall have
and is hereby granted, effective nunc pro tunc as of the Petition Date, valid.
binding, enf-orceable, continuing, non-avoidable and perf-ected first priolity
(subject only to any Senior Liens and the Carve-Out), security interests and liens
in and upon all claims and causes of action under Chapter 5 of the Bankruptcy
Code or any other avoidance actions under the Ilankruptcy Code (collectively,
"Avoidance Actions") of tlre l)ebtors or the Estates and proceeds thereof upon
entry of the Final Order. See Interim Order at $ II(A)(2).
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Local R:ule 4001-2(al(i\(E\ - Use of Postpetitíon Debt from Prepetition
Creditor to Pøv Such Prepetition Creditors' Prepetition Deht The DIP Facility
does not include the payment of any prepetition debt.

f. Local Rule 4001-2(aXiXF) - TreaÍntent of Committee Professionals. T'he

Comrnittee's professional fees are included in the Carve-Out. As discussed
above. the DIP Facility is subject and subordinate to the Carve-Out. Se¿ Interim
Order at $ V(A)(3).

Local Rule 4001-2(aXiXG) - Non-Consensual Primine ProJisions. Subject k>

any applicable Senior I.iens, pursuant to Bankruptcy Code section 364(d), valid,
enforceable, and fully perfected first priority senior priming security interests in
and senior priming liens upon all of the Debtors' right, title. and interest in, to,
and under all DIP Collateral. including. without limitation, priming security
interests and priming liens which are senior to (i) the security interests and liens
held by the Pre-Petition Agent, on behalf of the Pre-Petition Secured Parties; and
(ii) the Adequate Protection Liens. See Interim Ordet at $ fl(AX3Xc).

Local Rule 4001-2(aXiXH) - 552(b) Waiver. Effective upon the entry of a

Final Order, the Pre-Petition Secured Parties and DIP Lenders shall each be

entitled to all of the rights and benefits of Bankruptcy Code section 552(b). and
the "equities of the case" exception under Bankruptcy Code section 552(b) shall
not apply to the Pre-Petition Secured Parties and DIP Lenders with respect to
proceeds, products, ofTspring or profits of any of the Pre-Petition Collateral or
DIP Collateral, as applicable. See lnterim Order at $ IX(A).

RELIEF REOUESTED

26. By this motion, the Debtors request entry of the Interim Orcler ancl F'inal Order

authorizing the Debtors to enter into the DIP Facility. More specifìcally. the l)ebtors seek

authority to:

Enter into, execute and perform under (i) the DIP Credit Agreement and (ii) all
DIP F'inancing Documents;

'I'ake and perform all other acts and steps as rnay be required or contemplated by
or in connection with the DIP Financing Documents, the Interim Order and Final
Order;

Grant to the DIP Agent, for itself and on behalf of the DIP Lenders, first priority.
priming, valid, perfected and enforceable l-iens (as defined in section 101(37) of-

the Bankruptcy Code) in and upon all of the DIP Collateral, subject only to the

Carve-Out and any Senior [,iens. to secure all Post-Petition Obligations;

e

ûÞ.

h

a.

b

c.
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Grant to the DIP Agent and the DIP Lenders allowed superpriority administrative
expense claim status for the Post-Petition Obligations, subject only to the Carve-

Out;

Use Cash Collateral in accordance with the terms of the DIP F'inancing

Documents and as limited by the DIP Budget;

Grant adequate protection, including without limitation Adequate Protection
Liens, First Lien Adequate Protection Claims, and First Lien Adequate Protection

Payments to the Pre-Petition Secured Parties all such adequate protection with
the priority set forth in this Interim Order and otherwise in accordance with the
terms set forth in this Interim Older, with respect to the use and aggregate

diminution in the value of their respective interests in the Pre-Petition Collateral),
including the Cash Collateral;

C'
Êt' Apply collections and proceeds of all of the Pre-Petition Collateral and DIP

Collateral, payment of any F'irst Lien Adequate Protection Payrnetrts and Post-

Petition Obligations in the Ítanner and on the terms set forlh in the Interim Order
(and, as applicable. by the Final Order);

Waive, upon entry of the Final Ordel', any right to surcharge the DIP Collateral

and the Pre-petition Collateral pursuant to section 506(c) of the Bankruptcy Code,

(b) any rights under the "equities of the case" exception in section 552(b) of the

Bankruptcy Code, and (c) the equitable doctrine of "marshaling" or any similar
doctrine with respect to the DIP Collateral and the Pre-petition Collateral;

Modify the automatic stay imposed by section 362 of the Bankruptcy Code to the

extent hereinafter set forth and waiving the fourteen (14) day stay provisions o1

Bankruptcy Rules a00 1 (aX3);

Wave any applicable stay (including under Bankruptcy Iìule 6004) and provision

f-or irnmediate effectiveness of the Interim Order; and

Set a Final Hearing for entry of a F'inal Order authorizing the post-petition
financing and use of cash collateral contemplated hereby on a linal basis ancl

granting such other relief as is requested in the Motion and approving the form of
notice with respect to the F'inal Hearing.

A. Financins Under ntcv Code Section 364

27. Pursuant to tsankruptcy Code section 364(c), a court may attthorize a debtor to

i¡cur debt that is: (a) entitled to a superpriority administrative expense status; (b) secured by a

lien on otherwise unencumbered property or (c) secured by a junior lien on encumbered property

if the debtor cannot obtain postpetition credit on an unsecured basis, as an administrative

d.

f.

h

J

k
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expense priority or secured solely by junior liens on the debtor's assets. See ll U.S.C. I 364(c);s

see also Pearl-Phil GMT (Far East) Ltd. v. Caldrtr Corp.,266 R.R. 575,584 (S.D.N.Y.2001)

(authorizing superpriority administrative expenses where debtor could not obtain oredit as an

administrative expense).

28. Additionally, Bankruptcy Code section 364(dxl) provides that a court may

authorize a debtor to incur postpetition debt on a senior or "priming" basis if (a) the debtor is

unable to obtain credit otherwise and (b) there is "adequate protection" ol'the interest of the

holder of the lien on the property of the estate on which such senior or equal lien is proposed to

be granted. See ll U.S.C. $ 364(dX1). Specifically, section 364(dX1) provides, in relevant part,

that a court may, afler notice and a hearing:

authorize the obtaining of credit or the incurring of debt secured by
a senior or equal lien on property ol'the estate that is subject to a
lien only if

(A) the [debtor] is unable to obtain credit otherwise; and

(B) there is adequate protection of the interest of the holder of the
lien on the property of the estate on which such senior or equal lien
is proposed to be granted.

11 U.S.C. $ 364(dX1).

29. Courts in this jurisdiction and others have fàshionecl guidelines in applying these

statutory requirements. Generally. courts advocate using a "holistic approach" to evaluate

superpriority postpetition financing agreements, f'ocusing on the transaction as a whole. As one

couft has noted:

s Specifically, Bankruptcy Code section 364(c) provides, in pertinent part, that: "lf the trustee [or debtor in
possession] is unable to obtain unsecured credit allowable under section -503(bX1) of this titlç as an adninistrative
expense, the couú, after notice and a hearing, may authorize the obtaining of credit or the incurring of debt - 

( I )
with priority over arìy or all administrative expenses of the kind specified in section 503(b) or 507(b) of this title; (2)
secured by a junior lien on property of the estate that is not otherwise sub.ject to a lien; or (3) secured by a junior lien
on property of the estate that is subjectto a lien," I I U.S.C. $ 36a(c).
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Obtaining credit should be permitted not only because it is not
available elsewhere, which could suggest the unsoundness of the

basis for use ofthe funds generated by credit, but also because the
credit acquired is of significant benefìt to the debtor's estate and . .

. the terms of the proposed loan are within the bounds of reason,

irrespective of the inability of the debtor to obtain comparable
credit elsewhere.

In re Aqua Assocs., 123 B.R. 192,196 (Bankr. E.D. Pa. 1991).

30. More specifrcally, in evaluating a debtor's proposed postpetition financing, coufis

consider whether the postpetition frnancing (a) is necessary to preset've the assets of the estate

and is necessary, essential and appropriate for cextinued operation of the debtor's business, (b) is

in the best interests of the debtor's creditors and estates, (c) is an exercise of a debtor's sound

and reasonable business judgment. (d) was negotiated in good faith and at artn's length between

the debtor, on the one hand, and the agents and the lender on the other, and (e) contains terms

that are fair, reasonable and adequate given the circumstances of the debtor and the proposed

postpetition lender. See, e.g., In re Indianapoli:; Downs, LL(|, Case No. I 1 -11046 (BLS) (Bankr.

D. Del. Apr.26,2011); Inre East West Resort Dev, V, L.P., L.L.P., CaseNo. 10-10452 (BLS)

(Bankr. D. Del. Mar. 11, 2010); In re Aleris Int'1, Inc., Case No. 09-10478 (BLS) (Bankr. D. Del.

Mar. 18, 2009); In re Landsource Cr¡mmt¿nities Dcv. LLC, Case No. 08-11111 6.fC) (Bankr. D.

Del. July 21,2008, as amended May 22,2009).

31. 'Ihe Debtors submit that entry into the DIP Facility is in the best interests of the

Debtors' creditors, is necessary to preserve the value of' estate assets and is an exercise of the

Debtors' sound and reasonable business judgment.

B. Entry into the DIP Facility is in the Best Interests of the l)cbtors' Creditors and
Estateso is Necessary to Preserve Estatc Assets, and is an Exercise of the Debtors'
Sound and Reasona Business Judsment

32. A debtor's decision to enter into a postpetitiorr lending facility uncler Bankruptcy

Clode section 364 is governed by the business.iudgment standard. See, e.g.,T'rans [lorld
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Airlines, Inc. v. Travelers Intl AG (ln re T'rans World Airlines, Inc.), 163 B.R. 964, 974 (Bankr.

D. Del. 1994) (approving postpetition loan and receivables 1àcility because such facility

"reflect[ed] sound and prudent business judgment"); In re Ames Dep'l Slores, 115 B.R. 34,38

(Bankr. S.D.N.Y. 1990) (noting that financing decisions under section 364 oÍ the Bankruptcy

Code must reflect a debtor's business judgment); In re Borbara K Enter,ç., No. 08-l 1474 (MG),

2008 WL 2439649, at *74 (Bankr. S.D.N.Y. June 16, 2008) (explaining that courts defer to a

debtor's business judgment "so long as a request f'or hnancing does not 'leverage the bankruptcy

process' and unfairly cede control of the reorganization to one party in interest."); Bray v.

Shenandoah lred. Sav. & Loan Ass'n (Inre Snowshoe Co., Inc.),789F.2d 1085, 1088 (4th Cir.

1986); Ames,115 B.R at 40 ("[C]ases consistently reflect that the court's discretion under section

364 is to be utilized on grounds that permit reasonable business judgment to be exercised so long

as the financing agreement does not contain terms that leverage the bankruptcy process and

powers or its purpclse is not so much to benefìt the estate as it is to benefit a party-in-interest");

Inre Curlew Valley Assocs.,14 B.R. 506.513-14 (Bankr. D. Utah l98l); Ittre Simasko Prod.

Co.,47 B.R. 444, 449 (D. Colo. 1985).

33. Generally, the business judgrnent standard requires that, absent evidence to the

contrary, a debtor-in-possession is afforded discretion to act with regard to business decision-

making. See Simasko Prod. Co., 47 B.R. at 449 ("lDliscretion to act with regald to business

planning activities is at the heart of the debtor's power.") (citations omitted).

34. Specifically, to determine whether the business judgment standard is met, a coutl

is "required to examine whether a reasonable business person would make a similar decision

under similar circumstances." In re Exide Techs.. 340 B.lì. 222.239 (Bankr. D. Del. 2006); see

also Curlev, Valley Assr¡cs.. 14 B.R. at 513-14 (noting that courts should not second guess a
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debtor's business decision when that decision involves "a business juclgment made in good faith.

upon a reasonable basis, and within the scope of [the debtor's] authority under the [Bankruptcy]

Code") (citation omitted).

35. The Debtors' decision to incur the proposed DIP Facility satishes this standard.

This decision is the culmination of an intense process targeted at procuring the best available

linancing under the circumstances. Because the Debtors had no other viable financing

alternative, if the Debtors rejected the DIP Facility. it would not be able to continue operating its

businesses, resulting in lost jobs and a destruction of value.

36. Incurring the DIP F'acility and securing the f,rnancing available thereunder is

absolutely necessary to the preservation of estate assets and is in the best interest of the Debtors'

creditors and all parlies in interest. Thus, obtaining the DIP F'acility is an exercise of the

L)ebtors' sound business judgment. Given the Debtors' signilìcantly constrained liquidity

position, the DIP Facility is of critical importance to the Debtors' continued operations and to

preserving going concern value, especially following the commencement of these Chapter 11

Cases and the general uncertainty in the marketplace that will accompany this process.

37. Specifically. the Debtors have an urgent need to obtain access to the DIP Iìacilil.y

to, among other things, continue the operation of their restaurants in an orderly manner, maintain

business relationships and assure the conlinuity of operations with. and ability to make payment

to, vendors, pay employees, and satisfy other working capital and operational needs - each of

which is vital to preserving and maintaining the value of the I)ebtors' estates for the benefit of all

stakeholders.
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c. The Terms of the DIP Facitity are Fair, Reasonable and Appropriate
in Light of the Debtors' Needs and the Current Market Environment

38. It is well recognized in this jurisdiction and others that the appropriateness of a

proposed postpetition financing facility must be considered in light of current market conditions.

See, e.g., Snowshoe C.o. Inc.,789F.2d at 1088 (noting that a debtor is not required to seek credit

fi'om every possible lender before determining such credit is unavailable). Indeed, courts often

recognize that where there are few lenders likely, able and willing to extend the necessary credit

to a debtor, "it would be unrealistic and unnecessary to require [a debtorl to conduct such an

exhaustive search for f,rnancing." In re Slqt Valley, Inc., 100 B.R. 107, 113 (Bankr. N'D. Ga.

lgSS), aff'd,99 B.R. 117 (1.{.D. Ga. 1989); see also In re Garland Corp.,6 B.R. 456,461 (1st

Cir. B.A.P. 1980) (authorizing secured credit under section 364(c)(2), afler notice and a hearing,

upon showing that unsecured credit was unobtainable); In re Stanley Hotel, [nc., 15 B'R. 660,

663 (D. Colo. 1981) (finding refisal of two national banks to grant unsecured loans was

sufficient to support conclusion that requirements of section 364 requilement had been met);

Ames,115 B.R. at37-39 (holding that debtor must show that it made reasonable efl-orts to seek

other sources of financing under sectiou 364(a) and (b)).

39. Rather, a debtor must demonstrate that it made a reasonable effort to seek credit

fronr other sources available under Bankruptcy Clode sections 364(a) and 364(b) ' See Snow,çhoe,

789 F.2d at 1088; see also In re Plabell Rubber Prods., Inc., 137 B.R. 897,899-900 (Bankr.

N.D. Ohio 1992).

40. The Debtors' efTorts to obtain alternative postpetition financing made clear that

there is no ready market for the Debtors to obtain financing on any other comrnercially

reasonable terms, and certainly not on the favorable terms ol'fered by the DIP Lenders' As

cliscussed above and in the Declarations. the DIP Facility was the only available financing that
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satisfied the Debtors' needs. Accordingly, the Debtors submit that the terms of the DIP Facility

are reasonat"rle and represent the best source of financing available to the Debtors under the

circumstanoes.

41. Further, in considering whether the terms of postpetition hnancing are fair and

reasonable, courts consider the terms in light of the relative ciroumstances of both the debtor and

the potential lender. In re Farml(tnd Indus., Inc., 294 Il.R. 855, 886 (Bankr. W.D. Mo. 2003):

see also (Jnsecured Creditors'Comm. Mobil Oil Corp. v. First Nat'l Bank & Trust Co. (ln re

Elingsen MacLean Oil Co.),65 B.R. 358, 365 (W.D. Mich. 1986) (recognizing a debtor may

have to enter into hard bargains to acquire funcls for its reorganization); ,ree al,ço In re Capmark

Þ-in. Grp. Lnc.,438 B.R. 471, 510-11 (Bankr. D. Del. 2010) (noting "there is no per se rule

against paying pre-petition secured claims outside of a plan of reorgani'zafion" which can be

accomplished through a "roll-up" where "[t]he proceeds of the DIP loan are used to pay ofï or

replace the pre-petition debt, resulting in a post-petition debt equal to the pre-petition debt plus

any new money being lent to the debtor").

42. 'fhe Pre-Petition Agent has explicitly stated that it will not agree to an alternative

DIP Facility with less favorable terrns, which the I)ebtors have been unable to procure,

Accordingly, for the reasons set fbrth above and in the Declarations, the Debtors submit a

substantial showing has been made that the DIP Facility contains not only the most fàvorable

terms available, it is likely the only source of postpetition financing available to the Debtors.

D. The Scone of the Carve-Out is Appropriate

43. The proposed DIP Facility subjects the security interests and administrative

expense claims of the DIP Lenders to the Carve-Out. Similar Carve-Outs f-or ltrofbssional fees

have been found to be reasonable and necessary to ensure that a debtor's estate and any statutory

committee can retain assistance from counsel. See Ames, I 15 B.R. at 40. T'he DIP Facility does
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not directly or indirectly deprive the Debtors' estates or other parties in interest of possible rights

and powers by restricting the services for which professionals may be paid in these Chapter l1

Cases. See id. at 38 (observing that courts insist on Calve-Outs fbr professionals representing

parties-in-interest because "[a]bsent such protection, the collective rights and expectations of all

parties-in-interest are sorely prejudicecl"). Additionally, the Carve-Out protects against

administrative insolvency during the course of these Chapter 1l Cases by ensuring that assets

remain for the payment of U.S. Trustee fees and professional fèes. notwithstanding the grant of

superpriority and administrative liens and claims under the DIP Facility.

B. The Pavment of Costs and Expenses to the DIP Lender is Appropriate

44. 'fhe fees, costs and expenses to be paid to the DIP Lenders pulsuant to the DIP

Facility are within the range of reasonableness and appro¡rriate under the circumstances. Coufts

routinely authorize similar lender incentives beyond the explicit liens and rights specif.red in

Bankruptcy Code section 364. See Resolution Trut,st Co. v. Ol/ìcial Unsecured Creditors Comnt.

(ln re Defender Drug Stores, Inc.). 145 B.R. 312,316 (9th Cir. B.A.P. 1992) (approving

linancing facility pursuant to Bankruptcy Code $ 364 that included a lender "enhancement fèe").

Flere, the DIP Lender is asking for much less than a postpetition lender would usually request.

F. The DIP Facility was Negotiated in Good Faith and Should
Afforded the Protection of Code Section 36 e

45. Pursuant to Bankruptcy Code section 364(e), any reversal or rnoclification on

appeal of an authorization to obtain credit or incur debt or a grant of priority or a lien under

Bankruptcy Code section 364 shall not a.ffect the validity of that debt incurred or priority or lien

granted as long as the entity that extended credit "extended such credit in goocl faith."

See 11 U.S.C. $ 36a(e).
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46. The terms of the DIP Facility were negotiated in good faith and at arm's-length

between the Debtors and the DIP Lenders, and all of the Post-Petition Obligations will be

extended by the DIP Lenders in good faith (as such term is used in Bankruptcy Code section

36a(e)). No consideration is being provided to any parly in connection with the DIP Lenders

other than as set f'orth herein. Moreover. the DIP Facility has been extended in express reliance

upon the protections afforded by llankruptcy Code section 364(e), and the DIP l,enders should

be entitled to the full protection of Bankruptcy C-ode section 364(e) in the event that the Interim

Order or the lrinal Order or any provision thereof is vacated, reversed or modiltecl on appeal or

otherwise. See ll U.S.C. $ 363(e).

G. The Debtors' Proposed Grant of Adequate
Protection IJse Cash Collateral is nnronriate

41. 'l'he Pre-Petition Secured Parties do not object to the use o1' Cash Collateral in

accordance with the DIP Budget (subject to the Permitted Variances) and to the imposition of the

Carve-Out, in consideration of the availability of the DIP Facility and in consideration of

receiving the adequate protection described herein'

48. As adequate protection for the prirning of the Pre-Petition Secured Parties by the

Post-Petition Obligations, the Pre-Petition Secured Parties shall receive, to the extent of any

diminution in value of their interest in the collateral securing the Pre-Petition Obligations

(collectively the "Adequate Protection"):

a

a

valid, binding, enforceable and perfected replacement and additional security interests in

a¡d liens ("First Lien Adequate Protection Liens") on all the Debtors' right, title, and

interest in and to the DIP Collateral to the extent of the First Lien Aclequate Protection

Obligations, which liens shall be junior in all respects only to the I)lP Liens, the Senior

Liens and the Carve Out.;

to the extent that the First Lien Adequate Protection Liens do not adecluately protect the

diminution in value of the Pre-Petition Agent's interest in the Pre-Petition Collateral, the

Pre-Petition Agent, for the benefìt of 1he Pre-Petition Lenders. is hereby granted an
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o

allowed superpriority administrative expense claim uate Protection

Claim") against the Estates under Bankruptcy Code sections 503 and 507(b). which shall,

subject only to the DIP Superpriority Clairn and the Carve-Out, have priority over all
other administrative expense claims. priority clairns and unsecuted claims against the

Debtors or the Estates, which are now existing or hereafter arising, of any kind or nature

whatsoever, including. without lirnitation, administrative expenses and priority or other

claims of the kinds specified in ol ordered pursuant to Bankruptcy Code sections 105.

326,328,330.331,364,365,503(a),503(b),506(c) (upon entry of the Irinal Order)'
507 (a),507(b), 5a6@) (upon entry of the Final Order),726, I 1 1 3 and I 1 14;

the Pre-Petition Agent, for the benefit of the Pre-Petition Lenders, shall be entitled to
interest on account of the outstanding Pre-Petition Obligations at the default rate set forth
in the Pre-Petition Financing Documents, which was in effect as o1'the Petition Date and

which shall accrue in the manner set forth in the Pre-Petition Financing Documents; and

as further adequate protection, and without limiting any rights of the Pre-Petition Agent,

for the benefit of the Pre-Petition Lenders, under Rankruptcy Code section 506(b) which
are hereby preserved, the Debtors shall pay or reimbulse the Pre-Petition Agent and the

Pre-Petition Lenders ("First Lien Adequate Protection Payments") lor any and all of its
reasonable fees, costs, expenses and charges accrued and payable under the Pre-Petition

Financing Documents. including, without limitation, the fees and expenses of the Pre-

Petition Agent as provided in Section 12.05 of the Pre-Petition Credit Agreement,

whether accrued and unpaid pre-petitiorl or accrued and unpaid post-petition, all without
further notice, motion or application to, order o1, or hearing before, this Court

a

49. The DIP Facility contemplates providing the DIP Lenders with liens that prime

those of tl-re Pre-Petition Secured Parties pursuant to Bankruptcy Clode section 364(d),

Accordingly, the Debtors are required to show that the interests of the Pre-Petition Secured

Parties are "adequately protected." 11 U.S.C. $ 364(d). Additionally, pursuant to Bankruptcy

Code section 363(c), the Debtors may only use Cash Collateral of the Pre-Petition Securecl

Parties subject to the consent of those parties or the grant of adequate protection. 1 I U.S.C. $

363(c)(2).

50. What constitutes adequate protectiorr is deoided on a case-by-case basis and it can

come in various forms, including payment of adequate protection fees, payment of interest.

granting of replacement liens, and administrative claims. See In re C.olt¿mhia Gas Sys., fuc., No'

91-803, 91-804, 1992 WL 79323, at +2 (Bankr. D. Del. Feb. 18,1992)1. In re Mosel/o, 195 B.R.
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277,289 (Bankr. S.D.N.Y. 1996) ("[t]he determination of adequate protection is a fact-specifìc

inquiry . . . left to the vagaries of each case"); see also In re Realty Sw. A,çsocs., 140 B.R. 360,

362 (Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp.. 58 B.R. 725,736 (Bankr. S.D.N.Y. I 986)

(the application of adequate protection "is left to the vagaries of each case, but its focus is

protection of the secured creditor from diminution in the value of its collateral during the

rcorganization process") (citation on-ritted); see also In re Conlinental AirlÌnes Inc., 154 B.R.

176,180-81 (Bankr. D. Del. 1993).

51. In light of the Adequate Protection described above, the Pre-Petition Secured

Parties have consented to the terms of the Interim Order and the DIP Facility.

H Approval of the DIP Facility on an Intcrim Basis
is Necessary to Prevent Immediate and Irreparable Harm

52. Bankruptcy Rule 4001(c)(2) govems the procedures for obtaining authorization to

obtain postpetition fìnancing and provides. in relevant part

The court may commence a final hearing on a motion for authority
to obtain credit no earlier than 14 days after service of the motion.
If the motion so requests, the court may conduct a hearing befole
such l4-day period expires, but the couft rnay authorize the
obtaining of credit only to the extent neoessary to avoid imrnedi¿rte

and irreparable harrn to the estate pending a fÌnal hearing.

Fed. R. Bankr. P. 4001(c)(2').

53. In examining requests í'or interim relief under the immediate ancl irreparable harm

standard, courts apply the same business judgment standard applicable to other business

decisions. See, e.g.,Ames,l15 B.R. at36;Simas'ko,47 B.R. at449. Afterthe I$-day period, the

request for financing is not limited to those amounts necessary to prevent the destruction of the

debtor's business. and the debtor is entitled to borrow those amounts that it believes are prudent

to the operation of its business. Ames, 1 15 B.R. at 36.
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54. 'Ihe crucial importance of a debtor's ability to secure postpetition financing to

prevent immediate and irreparable harm to its estate has treen repeatedly recognized in this

district. See, e,g.,ln re Taylor-I|rharton Inl'l LLLI, Case No. 09-14089 (Bankr. D. Del. Nov. 20,

2009); In re Lazy Days' R.V. Ctr. Inc., Case No. 09-13911 (Bankr. D. Del. Nov. 6, 2009); In re

Source Interlink Cos., Case No. 09-11424 (Bankr. D. Del. May 28,2009); In re Abitibi-Bowater

Inc.,Case No.09-11296 (Bankr. D. Del. Apr.20,2009); Inre EZ Lube, LLC,Case No.08-13256

(Bankr. D. Del. Jan 14.2009).

55. lmmediate and irreparable harm would result if the relief requestecl herein is not

granted on an interim basis. As described in detail herein and in the Stratton Declaration, the

Debtors have an immediate need to obtain access to liquidity to. among other things, maintain

their restaurants, provide comfoft to their employees, customers and vendors as well as to

continue to operate their business, maintain key business relationships, rnake payroll and satisly

other working capital and operational needs. lìunding each of these expenditures is necessary to

preserve and maintain the value of the Debtors' estates for the benefit of all parties in interest.

56. V/ithout approval of the DIP liacility, customers may take their business

elsewhere and vendors might discontinue the provision of goods and services, which would

disrupt operations and fiustrate the Debtors' sale and efIòts in these Chapter 11 Cases.

Additionally, absent access to liquidity under the DIP F'acility, the Debtors fäce the potential

inability to satisfy their payroll and other direct operating expenses necessary to run their

businesses in the ordinary course. Thus. availability of sufficient working capital and liquidity is

vital to the preservation and maintenance of the value of the Debtors' estates. Simply put, the

l)ebtors are trying to maximiz.e fhe value of their assets through a sale process that is wholly
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I

dependent upon additional financing. and the only additional financing available is the DIP

Iìacility-which, f-ortunately, has been ofÏered on fàvorable terms.

ModifTcation of the Automatic Stay Provided Under lìankruptcy
Code Section 362 is Annropriate Under the Circumstances

57. The Interim Order proposes that. unless otherwise ordered by the Court, the Pre-

Petition Agent, on behalf of the other Pre-Petition Secured Palties, and DIP Agent, on behalf of

the other I)[P Secured Parties, shall be autornatically and completely relieved from the effect of

any stay under Bankruptcy Code section362, any other restriction on the enforcement of their

liens upon and security interests in the DII' Collateral or any other rights granted to them, or any

of them, pursuant to the terms and conditions of the DIP Financing Documents, the Pre-Petition

Financing Documents or the Interim Order. The Interim Order also proposes that, on the 1ìfth

(5tl') business day after notice to the Debtors of an Event of Default, the DIP Agent and/or Pre-

Petition Agent shall have automatic and immediate relief from the automatis stay Bankruptcy

Rules 6004(h) and 4001(a)(3), and shall be entitled to exercise all rights and remedies under the

DIP Financing l)ocuments, Pre-Petition F'inancing Documents, or otherwise. 5'eø Interim Order

at $ vII(R)(a).

58. Stay modification provisions of this sort are ordinary and usual f'eatures of debtor-

in-possession fìnancing facilities and, in the Debtors' business judgment, are reasonable under

the present circumstances. Accordingly. the Clourt should modify the automatic stay to the

extent contemplated under the proposed Interim Order and, subsequently, the Final Order.

REOUEST FOR FINAL HBARING

59. Pursuant to Bankruptcy Rules 4001(bX2) and (c)(2) and Local Rule 4001-2(c).

the Debtor requests that the Court set a date for the Final Hearing that is as soon as practicable,
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but in no event later than twenty-fìve (25) days after the Petilion Date and fix the tirne and date

prior to the Final Hearing for parties to fìle objections to this Motion.

WAIVER OF BANKRUPTCY IIULES REGARDING
NOTICE AND STAY OF AN ORDER

60. To implement the foregoing successfully, the Debtors seek a waiver of the notice

requirements under Bankruptcy Rule 6004(a) and any stay of an order granting the reliel'

requested herein pursuant to Bankruptcy Rules 6004(r), 7062,9014. or otherwise.

NOTICE

61. Notice of this Motion has been given to the following parties or, in lieu thereof, to

their counsel, if known: (i) the Office of the United States 'frustee f'or this District (the "U.S.

Trustee"); (ii) the Internal Revenue Service and all taxing authorities of states in which the

Debtors are doing business: (iii) counsel to the DIP Agent; (iv) the holders of the thirty (30)

largest unsecured clairns against the Estates; (v) all parties known to the Debtors who hold any

liens or seculity interests in the Debtors' assets, including those parties who have fìled [JCC-1

frnancing statements against the Debtors, or who. to the Debtors' knowledge. have assefted any

liens on any of the Debtors' assets; (vi) all landlords and warehouseman of- the Debtors; (vii) all

guarantors of the Pre-Petition Obligations; (viii) all creditors known to the Debtors to be holding

a judgment against any of the Debtors; (ix) any governmental bodies holding a claim against the

Debtors; (x) any other parties claiming an interest in the Pre-Petition Clollateral; and (xi) all other

parties entitled to recc-ive notice pursuant to the Bankruptcy Rules and the Local Rules

(collectively. the "Notice Parties"). As the Motion is seeking "fìrst day" relief, within two (2)

business days of the Interim Hearing on the Motion. the Debtors will serve copies of the Motion

and any order entered respecting the Motion in accordance with the l-ocal Rules. The Debtors

submit that, in light of the nature of the relief requested. no other or further notice need be given.
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NO PRIOR REOUEST

62. No prior motion for the relief requested herein has been made to this or any other

Court.

WHEREFORE, for the reasons set forth herein and in the Declarations, the Debtors

respectfully request entry of the DIP Orders: (i) authorizing the Debtors to obtain postpetition

financing and enter into the DIP Facility on an interim basis, on the terms set forth in the Interim

Order, (ii) authorizing the Debtors to grant mortgages, security interests, liens, and superpriority

claims for the benefit of the DIP Lender in respect of the DIP Obligations, in each case as set

forth in the Interim Order, (iii) authorizing the Debtors to utilize Cash Collateral, (iv) authorizing

the Debtors to provide the Adequate Protection, (v) modifuing the automatic stay pursuant to

Bankruptcy Code section 362, (vi) authorizing the Debtors to fund the Carve-Out, (vii) in

accordance with Bankruptcy Rule 4001(c)(2), scheduling the Final Hearing and approving notice

with respect thereto, (viii) granting the relief requested herein on a final basis, and (ix) granting

such other and further relief as may be appropriate.

LLPDated: November 14, 2019
Wilmington. Delaware

SRA

Adam Q.Jo.3407)
Kimberly A. Brown (No. 5138)
Matthew R. Pierce (No. 5946)
Nicolas E. Jenner (No. 6554)
919 Market Street, Suite 1800
Wilmington, Delaware I 9801

Telephone: (302) 467 -4400
Facsimile: (302) 467 -4450
Email: landis@lrclaw.com

brown@lrclaw.com
pierce@lrclaw.com
jenner@lrclaw.com

Proposed Counsel for the Debtr¡rs
an d Debtors -ln- P os session
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IN THE UNITED STATBS BANKRUPTCY COURT
FOR THE DISTRICT OF'DELAWARE

ln re

t{RI HOLDING CORP ., et al.l

Debtors

Chapter 11

Clase No. 19-12415 (_l

(.loi ntly Administer:ed)

RE: Docket No.

ORDBR (I) AUTHORIZING THE DEBTORS, ON AN INTE,RIM BASIS, TO (A)
OBTAIN POST-PETITION FINANCING, (II) GRANT LIENS AND SUPIìRPRIORITY
ADMINISTRATIVE EXI'ENSB CLAIMS TO POST-PETITION LBNDBRS AND (C)
UTILIZF, CASH COLLATERAL, (II) PROVIDING ADEQUATE PROTECTION TO
THE PRE.PETITION SECURED PARTIES, (IID MODIFYING THTI AUTOMATIC

sTAy, (IV) GRANTING RELATED RELIEF, PURSUAN'I TO l1 U.S.C. SECTIONS 105,

361,,362,,363,364 AND 507, AND (V) SCHBDULING A FINAL HEARING PI-IRSUANT
TO BANKRUPTCY RUL[, 4OO1 AND LOCAL RItl lì 40111-2

Upon the motion ("&!iq") of the I)ebtors in the above-captionecl Chapter 11 cases

(collectively, "@"), pursuant to Sections 105,361 ,362,363,364(c)(1). 36a(c)(2),364(c)(3),

364(d). and 507(b) of Title 11 of the United States Code, ll tJ.S.C. $ 101 el sg4. ("Balrkruptcy

Code") and Rules 2002,4001, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure

("Bankruptcy Rules") and lìule 2002-1,4001 -2, and 9013-l of the l,ocal Iìules of Bankruptcy

Practice and Procedure ("Loca!-Ru:les") of the United States Bankruptcy Court lòr the District of

Delaware(thiS..Court'')seekingentryofaninterimorder(this..I@'')andafinal

I The Debtors in these cases, along with the last four digits of each Debtor's fecleral tax identification number, are:

HRI Holding Corp. (4677), Floulihan's Restaurants, Inc. (8489), FIDJG Corp. (3419), Red Steer, Inc. (2214), Sam

Wilson's/Kansas, Inc. (5739), Darryl's of St. Louis CoLrnty, lnc. (7 177), Darryl's of Overland Park, Inc. (3015),

l-loulihan's of Ohio, Inc. (6410), HRI O'F'allon, lnc. (4539), Algonquin Lloulihan's Restaurant, L.l..C. (0449),

Geneva Houlihan's Restaurant, L.L.C. (3 l-56), Hanley Station lloulihan's Restaurant, l,l-C (494tì), Iloulihan's
Texas Holdings, lnc. (5485), Houlihan's Restaurants of'Texas. Inc. (4948), JGIL Mill OP Lt,Cl (0741), JGIL.

Millburn, I.LC (6071), JclL Milburn Op LLC (N/A), JGIL, LLC (5485),.IGIL llolding Corp. (N/A), JGIL Omaha,

l-t.C (5485), HOP NJ NY, LLC (1106), LIOP Fanningdale Lt,C (1273), HOP Cherry l-lill LLC (5012), IJOP

Paramus LLC (5154), HOP l.,awrenceville LLC (5239),llOP Brick LI'C (4416), HOP Secaucus LLC (5946), llOP
Heights LLC (6017), HOP Bayonne LLC (7185), FIOP Fairfield I-LC (8068), llOP Ramsey LLC (8657), IIOP

Bridgewater LLC (1005), IJOP Parsippany LLC (1520), HOP Westbury LLC (2352), UOP Weehawken LLC
(2511), HOP New Brunswick LLC (2631), HOP l.Iohnclel LLC (2638), lìOP Woodbridge I-t,C (8965), and

F:loulihan's of Chesterfield, lnc. (5073). 'Ihe Debtors'corporate headquarters and the rnaìling address is 8700 State

l,ine Road, Suite 100, Leawood, Kansas 66206.
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order(the..@',)grantingthefollowingrelieftobeprovidedonaninterimbasisuntil

the date thaf aFinal Order has been entered (such interim period being the "Interim Period"):

1. authorization and approval for the Debtors to obtain up to $3,200,000 in post-

petition financing (the "DIP Facilitv") pursuant to and in accordance with the terms and

conditions of a certain Debtor-In-Possession Credit Agreement (a copy of which is attached

hereto as Exhibit 1, and as it may be amended, modif,red, supplemented, extended, restated or

replacedfromtimetotime,the..@',),substantiallyasfiledwiththisCourt,

by and among the Debtors, as borrowers, CIT Bank, National Association, in its capacity as

administrativeagentandcollateralagent,(insuchcapacity,..@!,,)andthefinancial

institutions from time to time party thereto, as lenders, (collectively, including any frnancial

institutionthatmayissuelettersofcreditonbehalfofanyDebtor,..@',andtogether

withtheDIPAgent,the..@,,),whichmay,interalia,beusedforthe

f'ollowing purposes:

a) for general operating and working capital purposes in accordance

with the DIP Financing Documents and as limited by the Approved Budget (as defined below);

b) for making adequate protection payments and other payments as

provided in this Interim Order; and

c) for making payment of transaction expenses as well as fees, costs

and other expenses as provided in this Interim Order;

2. approval of and authorization and direction for Debtors to (a) enter into, execute

and perform under (i) the DIP Credit Agreement and (ii) all security agreements, pledge

agreements, notes, guarantees, mortgages, deeds of trust, control agreements, Uniform

Commercial Code financing statements, certifltcates, reports and other agreements, documents

2I 1247.00 r -w00s8689. l
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and instruments either or both executed and/or delivered with or to the DIP Agent and/or the DIP

Lenders in connection with or related thereto (collectively, as amended, modified, supplemented,

extended,restatedorreplacedfromtimetotime,the..@,,)and(b)take

and perform all other acts and steps as may be required or contemplated by or in connection with

the DIP Financing Documents and this Interim Order;

3. granting to the DIP Agent, for itself and on behalf of the DIP Lenders, first

priority, priming, valid, perfected and enforceable Liens (as defined in section 101(37) of the

Bankruptcy Code) in and upon all of the DIP Collateral (as defined below), subject only to the

Carve-Out (as defined below) and any Senior Liens (as defined below), to secure all existing and

future obligations and liabilities of every kind or nature (including without limitation bank

products, reimbursement obligations in respect of letters of credit, and indemnity obligations)

under or in connection with the DIP Financing Documents, whether due or to become due,

absoluteorcontingent,(col1ectively,the..@',)asprovidedbyandmore

fully defined in, the DIP Financing Documents;

4. granting to the DIP Agent and the DIP Lenders allowed superpriority

administrative expense claim status for the Post-Petition Obligations, subject only to the Carve-

Out, in accordance with the terms of this Interim Order;

5. authorizing the Debtors' use in accordance with the terms of the DIP Financing

DocumentsandaslimitedbytheApprovedBudgetof..cashco1lateral',(..@I,,)as

such term is defined in section 363 of the Bankruptcy Code and shall include, without limitation,

all cash and cash equivalents of the Debtors. whenever or wherever acquired, and the proceeds of

all collateral pledged to the Pre-Petition Agent (as defined below) and to the DIP Agent, all in

accordance with the terms set forth herein;

J{1247 00r-w00s8689.)
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6. granting adequate protection, including without limitation Adequate Protection

Liens, First Lien Adequate Protection Claims, and First Lien Adequate Protection Payments

(each as def,rned below) to the Pre-Petition Secured Parties (as defined below) all such adequate

protection with the priority set forth in this Interim Order and otherwise in accordance with the

terms set forth in this Interim Order, with respect to the use and aggregate diminution in the

value of their respective interests in the Pre-Petition Collateral (as defined below), including the

Cash Collateral;

7. approving the application of collections and proceeds of all of the Pre-Petition

Collateral (as defined below) and DIP Collateral (as defined below), payment of any First Lien

Adequate Protection Payments and Post-Petition Obligations in the manner and on the terms set

forth in this Interim Order (and, as applicable, by the Final Order);

L solely upon entry of the Final Order, the waiver by the Debtors of (a) any right to

surcharge the DIP Collateral and the Pre-petition Collateral (as defined below) pursuant to

section 506(c) of the Bankruptcy Code, (b) any rights under the "equities of the case" exception

in section 552(b) of the Bankruptcy Code, and (c) the equitable doctrine of "marshaling" or any

similar doctrine with respect to the DIP Collateral and the Pre-petition Collateral;

9. rnodifying the automatic stay imposed by section 362 of the Bankruptcy Code to

the extent hereinafter set forth and waiving the fourteen (14) day stay provisions of Bankruptcy

Rules a001(aX3);

10. waiving any applicable stay (including under Bankruptcy Rule 6004) and

provision for immediate effectiveness of this Interim Order: and

1 1. scheduling a final hearing on the Motion ("Final Hearins") for entry of a Final

Order authorizing the post-petition financing and use of cash collateral contemplated hereby on a
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final basis and granting such other relief as is requested in the Motion and approving the form of

notice with respect to the Final Hearing; and notice of the Motion, the relief requested therein,

and the Interim Hearing (as dehned below) ("Notice") having been served by the Debtors in

accordance with Bankruptcy Rule 4001(c) on: (i) the United States Trustee for the District of

Delaware ("U.S. Trustee"); (ii) the Internal Revenue Service and all taxing authorities of states

in which the Debtors are doing business; (iii) counsel to the DIP Agent; (iv) the holders of the

twenty (20) largest unsecured claims against the Estates; (v) all parties known to the Debtors

who hold any liens or security interests in the Debtors' assets, including those parties who have

filed UCC-1 financing statements against the Debtors, or who, to the Debtors' knowledge, have

assefted any liens on any of the Debtors' assets; (vi) all landlords and warehouseman of the

Debtors; (vii) all guarantors of the Pre-Petition Obligations; (viii) all creditors known to the

Debtors to be holding a judgment against any of the Debtors; (ix) any governmental bodies

holding a claim against the Debtors; (x) any other parties claiming an interest in the Pre-Petition

Collateral; and (xi) all other parties entitled to receive notice pursuant to the Bankruptcy Rules

andtheLocalRules(collectively,the..@',);andtheinitialhearingontheMotion

having been held by this Court on November 15, 2019 ("Interim Hearing"); and based upon the

record made by the Debtors at the Interim Hearing, including the Motion, the Declaration of

MatthewR.ManninglrledcontemporaneouslywiththeMotion(the..@',),

the Declaration of Jean E. Hosty filed contemporaneously with the Motion (the "Hosty

Declaration") and the filings and pleadings in the Cases, with all objections, if any, to the entry

of the Interim Order having been withdrawn, resolved or ovemuled, and after due deliberation

and consideration, and good and suffrcient cause appearing therefor:

5{ r247,001-w0058689.}
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THE COURT HERE,BY MAKES THE FOLLOWING FINDINGS OF FACT AND

CONCLUSIONS OF LAW:2

A. Petition. On November 14,2019 ("Petition Date"), each Debtor filed a voluntary

petition for relief under Chapter 11 of the Bankruptcy Code. The Debtors continue to operate

their businesses and manage their properties as debtors-in-possession pursuant to Bankruptcy

Code sections 1107(a) and 1108. No trustee or examiner has been appointed in the Chapter 11

cases and no official committee of unsecured creditors or any other statutory committee (a

..@'')lrasbeenappointedintheseChapter11caSeS.

B. Jurisdiction and Venue. The Court has jurisdiction of these Cases, the Motion,

this Interim Order and the parties and property affected hereby pursuant to 28 U.S.C' $$ 157(b)

and1334, and the Amended Standing Order of Reference from the United States District Coutt

for the District of Delaware, dated February 29,2012. The Motion is a "core" proceeding as

defined in 28 U.S.C. $g 157(b)(2XA), (D) and (M). Venue of the Cases and the Motion in this

Court is proper pursuant to 28 U.S.C. $$ 1408 and 1409.

C. Notice. The Interim Hearing is being held pursuant to the authorization of

Bankruptcy Rule 4001 after notice was provided to the Notice Parties in accordance with

Bankruptcy Rule 4001(b) and (c).

D ts. V/ithout prejudice to the rights of

certain non-Debtor parties specifically set forlh in Section VIII below, the Debtors admit,

stipulate, acknowledge, and agree that:

(1) Pre-Petition Financing Documents. Prior to the commencement of the

'Findings offact shall be construed as conclusions oflaw, and conclusions oflaw shall be construed as findings of
fact pursuant to Fed. R. Bankr. P. 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. Any
statements of this Court from the bench at the Interim Hearing shall constitute additional findings of fact and

6{r247.001-w00s8689.)
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Cases, the Pre-Petition Secured Parties made loans, advances and provided other financial

accommodations to cefiain of the Debtors pursuant that certain Credit and Guaranty Agreement

dated as of December 17,2015 (the "Pre-Petition Credit Agreement"), among (1) HDJG

MERGER CORP., a Delaware corporation; (2) HRI HOLDING CORP., a Delaware corporation,

HOULIHAN'S RESTAURANTS, INC., a Virginia corporation, and each other Person listed on

Schedule A to the Pre-Petition Credit Agreement and joined thereto as a Borrower (together the

"Pre-Petition Borrowers"); (3) HDJG CORP., a Delaware corporation and the other Guarantors

(as dehned in the Pre-Petition Credit Agreement), (4) the Lenders (as defined in the Pre-Petition

Credit Agreement and further defined as the "Pre-Petition Secured Parties") from time to time

party thereto. and (5) CIT BANK, N.A. (the "Pre-Petition Agent"), as Administrative Agent (as

amended or modified, the "Pre-Petition Credit Agreement") (the Pre-Petition Credit

Agreements and the Loan Documents (as defined in the Pre-Petition Credit Agreement), the

"Pre-Petition Financing Documents"). The Pre-Petition Obligations (as defined below) shall

be deemed to have been automatically accelerated on the Petition Date as a result of the

commencement of the Cases in accordance with the terms of the Pre-Petition Financing

Documents and all commitments of the Pre-Petition Secured Parties have been terminated

provided that the Lenders (as defined in the Pre-Petition Credit Agreement) shall have no

obligation to renew, extend, increase or issue any letters of credit except to the extent the

I-enders (as defined in the Pre-Petition Credit Agreement) agree in writing to do so.

(2) Pre-Petition Obligations.

a) As of the Petition Date, the aggregate amount of all Obligations (as

defined in the Pre-Petition Credit Agreement) owing by Pre-Petition Borrowers to the Pre-

conclusions of law as appropriate and are expressly incorporated by reference into this ìnterim Order to the extent

not inconsistent herewith.
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Petition Secured Parties under and in connection with the Pre-Petition Financing Documents was

not less than (a) 544,583,642, plus interest accrued and accruing thereon at the rate in effect on

the Petition Date, including (b) outstanding letters of credit in the aggtegate amount of

$1,824,569, plus (c) accrued and accruing fees, plus (d) all accrued and accruing costs and

expenses (including attorneys' fees and legal expenses), plus (e) any other charges and liabilities

accrued, accruing or chargeable, whether due or to become due, matured or contingent, under the

Pre-PetitionCreditAgreement(collectively,..@,,).V/ithoutlimitingthe

foregoing, the Pre-Petition Obligations shall include all indemnification obligations of Borrowers

and Guarantors to the Pre-Petition Secured Parties arising under the Pre-Petition Financing

Documents, including without limitation the indemnitee and other protections provided to

indemnitees under the obligations arising under the Pre-Petition Credit Agreement, which

survive payment in full of the Pre-Petition Obligations.

b) The Pre-Petition Obligations constitute allowed, legal, valid,

binding, enf'orceable, and non-avoidable obligations of Pre-Petition Borrowers, and are not

subject to any offset, deduction, defense, counterclaim, avoidance, recovery, recharactetization,

or subordination pursuant to the Bankruptcy Code or any other applicable law, and the Debtors

do not possess and shall not asseft any claim, counterclaim, setoff, deduction, or defense of any

kind, nature or description, which would in any way impair, reduce, or affect the validity,

enforceability, and non-avoidability of any of the Pre-Petition Obligations.

(3) Collateral o ns

a) As of the Petition Date, the Pre-Petition Obligations \¡/ere secured

pursuant to the Pre-Petition Financing Documents by valid, binding, perfected, enforceable and

non-avoidable first priority security interests and liens ("Pre-Petition Credit Liens") granted by

8{l247.00I-Wo05tì689 )
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Borrower to the Pre-Petition Agent, for the benefit of itself and the Pre-Petition Lenders, upon

theCollateral(asdefinedinthePre-PetitionCreditAgreement,hereafter..@

Collateral"), subject only to any valid, perfected and unavoidable lien or security interest

otherwise existing as of the Petition Date, which are acknowledged to be senior in priority under

thePre-PetitionCreditAgreement(collectively,..@''andeacha..@

Permitted Lien"). The Prior Permitted Liens together with (i) any valid, perfected, and

unavoidable lien or security interest otherwise existing as of the Petition Date, which is senior in

priority to the liens granted to the Pre-Petition Secured Parties in the Pre-Petition Collateral, and

(ii) any valid and unavoidable lien or security interest, which is senior in priority to the liens

granted to the Pre-Petition Secured Parties in the Pre-Petition Collateral that is validly perfected

subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b), shall be

collectivelyreferredtointhisInterimorderâS..@,'.

b) The Pre-Petition Agent, on behalf of the Pre-Petition Lenders, has

a valid, binding and perfected nonavoidable and first priority security interest and lien in all of

the Cash Collateral, including all amounts on deposit in all of Debtors' banking, checking or

other deposit accounts with each of the Pre-Petition Secured Pafiies, whether as original

collateral orproceeds of other Pre-Petition Collateral, and all such Cash Collateral is part of the

Pre-Petition Collateral.

c) The Debtors do not possess and will not assefi any claim,

counterclaim, setoff, deduction, or defense of any kind, nature or description that would in any

way impair, reduce, or affect the validity, enforceability and non-avoidability of any of the Pre-

Petition Secured Parties' liens, claims or security interests in the Pre-Petition Collateral, which

liens and security interests are not subject to subordination or avoidance pursuant to the
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Bankruptcy Code or any other applicable law

E. Adequate Protection.

(1) Adequate Protection Obligations. The Debtors acknowledge and agree that

the Pre-Petition Secured Parlies are entitled to and being provided with adequate protection

resulting from (1) the provisions of this Interim Order granting either or both first priority and

priming liens on the Pre-Petition Collateral to the DIP Agent, for the benefit of the DIP Lenders,

with respect to the DIP Facility, (2) use of the Cash Collateral, (3) use, sale, lease, decrease, or

depreciation or other diminution in value of the Pre-Petition Collateral (4) the subordination to

the Carve-Out, and (5) the imposition of the automatic stay under Bankruptcy Code section

362(a) or otherwise pursuant to Bankruptcy Code sections 361(a), 363(c), 364(c), and 36a(d)(1);

and

(2) The amount of the aggregate diminution in value in the Pre-Petition

Secured Parlies' respective interests in the Pre-Petition Collateral resulting from (1) the

provisions of this Interim Order granting fÌrst priority and priming liens on the Pre-Petition

Collateral to the DIP Agent, for the benef,rt of the DIP Lenders, (2) use of Cash Collateral, (3)

use, sale, lease, decrease or depreciation or other diminution in value of the Pre-Petition

Collateral. and (4) the imposition of the automatic stay under Bankruptcy Code section 362(a) or

otherwise pursuant to Bankruptcy Code sections 361(a), 363(c), 364(c), and 364(d)(1) is

collectivelyreferredtointhisInterimorderaS..,'.In

exchange for such adequate protection, the Pre-Petition Secured Parties agreed to the Debtors'

use of Cash Collateral on the terms set forth in this Interim Order and to the imposition of the

Carve-Out as set forth herein.

{1247.001-w0058689. ) 10

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 10 of 184



(3) Necessit)¡ for Adequate Protection. The adequate protection and other

treatment agreed to be provided by the Debtors pursuant to Section IV below of this Interim

Order are authori zed by the Bankruptcy Code, will minimize disputes and litigation over use of

the Cash Collateral, is consistent with the Debtors' need for a DIP Facility and will facilitate the

Debtors' ability to continue their business operations.

F. Prior Liens. Nothing herein contained is intended to (1) subordinate, invalidate,

negate, avoid, or prejudice the holders of Senior Liens, (2) find or rule that any Senior Liens (or

any other liens, excepting only the liens of the Pre-Petition Agent in the Pre-Petition Collateral,

subject only to Section VIII below) are valid, binding, perfected, enforceable, non-avoidable or

senior, or (3) prejudice the right of any party-in-interest, including without limitation the

Debtors, any Committee, the Pre-Petition Agent, or DIP Agent, from challenging the validity,

enforceability, perfection, extent or priority of any Senior Lien (or any other liens, excepting

only the liens of the Pre-Petition Agent in the Pre-Petition Collateral.

G. Findings Reearding the Post-Petition Financing'

(1) Request for Post-Petition Financing. Debtors have requested from the DIP

Agent and the DIP Lenders, and the DIP Agent and the DIP Lenders are willing to extend,

ceftain loans, advances, and other financial accommodations, as more particularly described, and

subject to the terms and conditions set for1h, in this Interim Order and the DIP Financing

Documents.

(2) Need for Post-Petition Fin ing. The Debtors do not have sufficient

available sources of working capital to operate the Debtors' businesses in the ordinary course

without the DIP Facility and the ability to use Cash Collateral as described in this Interim Order.

The Debtors' ability to maintain business relationships with their vendors, suppliers, and
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customers, to pay their employees, and to otherwise fund their operations is essential to the

viability of the Cases. The ability of the Debtors to obtain suff,rcient working capital and

liquidity through the proposed DIP Facility and the use of Cash Collateral on the terms set forth

in the DIP Financing Documents and this Interim Order is vital to the preservation and

maximization of the going-concern value of one or more of the Debtors' currently operating

businesses pending sale(s) of the Debtors' assets. Additionally, the liquidity provided under the

DIP Financing Documents is necessary for Debtors to maintain operations and to satisfy the

Milestones in respect of an Acceptable Sale Process in accordance with the DIP Credit

Agreement through the implementation of the Bidding Procedures in respect of a sale of all or

substantially all of the Debtors' assets or the equity interests in the DIP Borrower through a

public auction or private process whereby the Pre-Petition Agent and the DIP Agent shall have

the right to credit bid, in their respective sole and absolute discretion (independently or together),

up to the full amount of the Pre-petition Obligations and the DIP Obligations. Accordingly, the

Debtors have an immediate need to obtain funds from the DIP Facility and authorization to use

Cash Collateral for the purposes set forth herein to, among other things, permit the orderly

operation of their business, support a process for a going concern sale of their business, minimize

disruption of their business operations, and manage and preserye the assets of the Debtors'

bankruptcy estates (as defined under Bankruptcy Code section 541, the "@") to maximize

the recoveries to creditors of the Estates.

(3) No Credit Available on More Favorable Terms. Consistent with the First

Day Declaration and the Hosty Declaration, the Debtors are unable to procure financing in the

form of unsecured credit allowable under Bankruptcy Code section 503(bX1), as an

administrative expense under Bankruptcy Code section 364(a) or (b), or in exchange for the
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grant of an administrative expense priority pursuant to Bankruptcy Code section 364(c)(1),

without the grant of liens on all or substantially all of Debtors' assets pursuant to Bankruptcy

Code sections 364(c) and (d). Debtors have been unable to procure the necessary f,rnancing on

terms more favorable than the financing offered by the DIP Agent and the DIP Lenders pursuant

to the DIP Financing Documents and this Interim Order'

(4) Budget. Based upon the record presented to this Court by the Debtors, (a)

Debtors have prepared and delivered the Budget (as defined in the DIP Credit Agreement (a

copy of such Budget being annexed hereto as Exhibit 2 (the "Approved Budget")), (b) the

Budget has been thoroughly reviewed by the Debtors and their management and (c) the Budget

sets fofth, among other things, the projected cash receipts and disbursements for the periods

covered thereby. The Debtors believe in good faith that the Budget is achievable and will allow

the Debtors to operate in Chapter 11 without the accrual of unpaid administrative expenses

during the term of the Budget. The Pre-Petition Secured Parties and the DIP Secured Parties are

relying upon the Debtors' compliance with the Budget in determining to consent to the use of

Cash Collateral for the limited pulposes expressly set forth herein and to enter into (or as the

case may be, consent to) the DIP Facility provided for herein.

(s) Business J and Good Faith Pursuant to Section 364le) and Section

363 (m). Based on the record before this Court, including the Debtors' stipulations, (a) the

Debtors and each of the Pre-Petition Secured Parties and the DIP Secured Parties have negotiated

at arms' length and in good faith regarding the terms of the DIP Financing Documents, the DIP

Facility, and the Debtors' use of Cash Collateral, respectively, all subject to the terms of this

Interim Order and (b) the terms of the DIP Credit Agreement, the other DIP Financing

Documents and the DIP Facility are fair and reasonable, reflect Borower's and Guarantors'

( 1247.00 r -w0058689. ) 13

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 13 of 184



exercise of prudent business judgment consistent with their fiduciary duties, and constitute

reasonably equivalent value and fair consideration. Any credit extended under the tetms of this

Interim Order shall be deemed to have been extended in "good faith" (as that term is used in

Bankruptcy Code sections 364(e) and 363(m)) by the Pre-Petition Secured Parties and the DIP

Lenders

(6) No Objection. The Pre-Petition Secured Parties have no objection to the

DIP Facility and the use of Cash Collateral on the terms and conditions set forth in this Interim

Order. Nothing in this Interim Order, including, without limitation, any of the provisions herein

with respect to adequate protection, shall constitute, or be deemed to constitute, a finding that the

interests of the Pre-Petition Secured Parties are or will be adequately protected with respect to

any non-consensual use of Cash Collateral.

(7) Good Cause. The relief requested in the Motion is necessary, essential

and appropriate, and is in the best interest of and will benefit the Debtors and the Estates, as its

implementation will, among other things, provide the Debtors with the necessary liquidity to (a)

minimize disruption to the Debtors' efforts for the orderly operation of their business and to

facilitate a going-concern sale process for the businesses, (b) preserve and maximize the value of

the Estates, and (c) avoid immediate and irreparable harm to the Debtors, their respective

businesses, employees, and assets.

(8) Immediate Entry. Sufficient cause exists for immediate entry of this

Interim Order pursuant to Bankruptcy Rules a001(c)(2). No party appearing in the Cases has

filed or made an objection to the relief sought in the Motion or the entry of this Interim Order, or

any objections that were made (to the extent such objections have not been resolved or

withdrawn) are hereby ovenuled.
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Based upon the foregoing, and after due consideration and good cause appearing

therefor;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, thAt:

I. Authorization and s of Financinp.

A. Motion Granted. The Motion is granted in accordance with Bankruptcy Rule

a001(c)(2) under the terms and conditions provided in this Interim Order.

B. Authorization to Borrow. The Debtors are hereby authorized to immediately

borrow funds in accordance with the terms of the DIP Credit Agreement and the Approved

Budget and to incur indebtedness and obligations owing to the DIP Agent and the DIP Lenders

on the terms and subject to the conditions (including without limitation borrowing formulae,

sublimits and availability restrictions) set forth in the DIP Financing Documents and this Interim

Order up to the maximum amount of $3,200,000, subject, as applicable, to the Approved Budget

(with any variances permitted thereto under the terms and conditions of the DIP Credit

Agreement) and to entry of the Final Order.

C. Financing Documents.

(1) Authorization. The Debtors are hereby authorized to (a) enter into,

execute, deliver, perform, and comply with all of the terms, conditions, and covenants of the DIP

Financing Documents, including without limitation, the DIP Credit Agreement, and all security

and pledge agreements, (b) execute and deliver all certificates, repofis, statements and other

agreements and documents required or contemplated by the DIP Financing Documents

(including without limitation documents required for the Debtors' performance of their

obligations under the DIP Financing Documents and creation and perfection of liens granted or

contemplated therein, and (c) pay all obligations incurred under or described in (whether
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principal, interest, fees, costs, expenses, indemnities or otherwise) and perform all other

undertakings and acts required or contemplated by the l)IP Financing Documents.

(2) f DIP Facili The DIP Facility is approved subject to the

terms and provisions of the DIP Financing Documents and this Interim Order

(3) Amendment of DIP Financins l)ocuments. The Debtors , the DIP Agent,

and the DIP Lenders are hereby authorized to approve and implement, in accordance with the

terms of the DIP Financing Documents, any modification of the DIP Financing Documents;

provided. however that any material rnodification of amendment to the DIP Financing

Documents shall be subject to providing notice of such material modihcation or amendment to

counsel to any Committee and the U.S. Trustee each of whom shall have five (5) business days

from the date of such notice within which to object in writing to such modification or

amendment unless the Committee and U.S. Trustee agree in writing to a shofter period, which

modification shall be filed with this Court. Unless the Committee or the U.S. Trustee timely

objects to any material modif,rcation or amendment to the DIP Financing Documents, then such

modification or amendment shall become effective upon the expiration of the aforementioned

notice period. If a timely objection is interposed, this Court shall resolve such objection prior to

such modification or amendment becoming effective.

(4) Budget Maintenance. The use of extensions of credit under the DIP

Facility shall be in accordance with the Approved Budget, subject to the Permitted Variances (as

defined in the DIP Credit Agreement) and as provided in Section 6.17 of the DIP Credit

Agreement. The Budget shall be updated by the Debtors no less frequently than every two (2)

weeks in accordance with the terms and provisions of the DIP Credit Agreement. A copy of any

updated Approved Budget shall be filed with this Court within one (1) Business Day after it has
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been approved by the DIP Agent.

(5) Application of DIP Facilitv Proceeds. The advances under the DIP

Facility (the "Advances") shall be used in each case in a manner consistent with the terms and

conditions of the DIP Financing Agreements, and in accordance with and as may be limited by

the Approved Budget (subject to any variances thereto permitted under the terms and conditions

of the DIP Credit Agreement), solely as follows:

a) to pay fees, costs, and expenses as provided in the DIP Financing

Documents, including amounts incurred in connection with the preparation, negotiation,

execution and delivery of the DIP Credit Agreement and the other DIP Financing Documents;

b) for general operating and working capital purposes, for the

payment of fees, expenses, and costs incurred in connection with the Cases, and other proper

corporate pu{poses of the Debtors not otherwise prohibited by the terms hereof for working

capital, and other lawful corporate purposes of the Debtors;

c) for making other payments as provided in this Interim Order; and

d) to fund the Carve-Out Reserve Account (as defined below).

(6) Conditions Precedent. The DIP Lenders shall have no obligation to make

any loan or advance (or issue any letter of credit) under the DIP Credit Agreement unless the

conditions precedent to make such loan or extension of credit under the DIP Credit Agreement

have been satisfied in full or waived in accordance with the DIP Credit Agreement.

D. Payments and Application of Payments. The Debtors are authorized to make all

payments and transfers of the Estates' property to the DIP Agent and the DIP Lenders as

provided, permitted or required under the DIP Financing Documents and this Interim Order,

which payments and transfers shall not be avoidable or recoverable from the DIP Lenders under
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Bankruptcy Code section547,548, 550, 553, or any other section thereof, or be subject to any

other claim, charge, assessment, or other liability, whether by application of the Bankruptcy

Code, other law, or otherwise. Without limiting the generality of the foregoing, Debtors are

authorized and directed, without further order of this Court, to (i) pay all principal, interest, fees

and indemnities, when due, under the DIP Financing Documents and (ii) pay or reimburse the

DIP Agent and the DIP Lenders, in accordance with the DIP Financing Documents, for all

present and future costs and expenses, including, without limitation, all reasonable and

documented professional fees, consultant fees, and legal fees and expenses paid or incurred by

the DIP Agent and the DIP Lenders in connection with the financing transactions as provided in

the DIP Financing Documents and this Interim Order, regardless of whether such amounts are in

the Budget, all of which shall be and are included as part of the principal amount of the

Obligations (as def,rned in the DIP Credit Agreement) under the DIP Financing Documents and

secured by the DIP Collateral (as defined below); provided that DIP Agent shall send a redacted

summary invoice of such fees and expenses (subject in all respects to applicable privilege or

work product doctrines) to Debtors, the U.S. Trustee and, if appointed, the Committee or its

counsel and such invoices shall be promptly paid by Debtors if no objection has been raised

within ten (10) days, and to the extent there is an objection, this Court may resolve the objection.

E. Interest and Fees. The rate(s) of interest to be charged for borrowings under the

DIP Facility pursuant to the DIP Credit Agreement shall be the rates set forth in the DIP Credit

Agreement and shall be calculated in the manner and payable at the times set forth in the DIP

Credit Agreement. The fees charged under the DIP Facility shall be those set forth in the DIP

Credit Agreement and shall be unconditionally payable in the amounts and at the times set forth

in the DIP Credit Agreement, including without limitation the Closing Fee, which is absolutely

{ r 247.001-w00s8689. ) 18

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 18 of 184



and unconditionally earned upon execution of the DIP Credit Agreement, and shall be non-

refundable.

F. Interim Period Application of Collections. During the Interim Period, all cash,

collections, and proceeds of the Pre-petition Collateral and DIP Collateral, including all proceeds

realized in connection with any and all asset sales, shall be paid to the DIP Agent for application

in reduction of the Post-Petition Obligations in accordance with the terms of the DIP Financing

Documents and this Interim Order, in such order and manner determined by the DIP Agent,

including, without limitation, applying all payments, proceeds and other amounts to the Post-

Petition Obligations in the DIP Agent's sole and absolute discretion.

G. Continuation of Pre-oetition Procedures. All pre-petition practices and

procedures for the payment and collection of proceeds of Pre-Petition Collateral and DIP

Collateral, as applicable, the turnover of cash, the delivery of property to the Pre-Petition

Secured Parties, and the funding pursuant to the Pre-Petition Credit Agreement, including use of

any lockbox or blocked depository bank account arrangements, will be unchanged, remain in

place and be identical under the DIP Financing Documents for the benefit of the DIP Agent and

the DIP Lenders and are hereby approved and shall continue without intenuption after the

commencement of the Cases, provided that the practices and procedures are otherwise consistent

with the terms of the Order approving the Motion of the Debtors .for Entry of Interim and Final

Orders (A) Authorizing the Maintenance o.f Bank Accounts snd Continued Use oJ' Existing

Business Forms and Checks, (B) Authorizing the Continued Use of Existing Cash Management

System and (C) Granting Limited Relief .from the Requirements of Bankruptcy Code Sec(ion

345(b) and the United States Trustee Operating Guidelines.
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JI. Collateralization and Superpriorify Administrative Claim Status

A. Collateralization.

(1) DIP Lien Grant. To secure the prompt payment and performance of any

and all Post-Petition Obligations of Borrower and Guarantors to the DIP Agent and the DIP

Lenders of whatever kind, nature, or description, absolute or contingent, now existing or

hereafter arising, the DIP Agent, for the benefit of itself and the DIP Lenders, shall have and is

hereby granted, effective nunc pro tunc as of the Petition Date, valid, binding, enforceable,

continuing, non-avoidable and perfected first priority (subject only to any Senior Liens and the

Carve-Out), security interests and liens in and upon (such security interests and liens

collectively,..@,,)allproper1yandrightsandinterestsinpropertyofeachoftheDebtors

of any kind or nature whatsoever in existence as of the Petition Date as well as thereafter created

or acquired, and wherever located, including without limitation, (a) all Pre-Petition Collateral,

(b) all accounts and accounts receivable, inventory, chattel paper, equipment, fixtures,

machinery, commercial tort claims, deposit accounts, instruments, documents, cash and cash

equivalents, investment property (including without limitation all equity interests in

subsidiaries), books and records, patents, trademarks, trade names, copyrights, rights under

license agreements and all other intellectual property, rights, rebates, refunds and other claims

under and with respect to insurance policies, tax ref-unds, deposits, rebates, contract rights and

other general intangibles, software, letter of credit rights, money and inter-company claims or

receivables (whether or not evidenced by notes) aI any time owing to each Debtor, (c) all real

property, leaseholds, rents and profits and proceeds thereof; (provided, however, that as to a lien

on all fee, leasehold, and other real property interests and the proceeds thereof: (i) with respect to

non-residential real property leases, no liens or encumbrances shall be granted or extended to
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such leases under this Interim Order, except as permitted by the applicable lease or pursuant to

applicable law, but if any such restriction applies, liens shall then be deemed to extend only to

the economic value of proceeds of any sale or other disposition of, and any other proceeds or

products of, such leasehold interests; and (ii) should any DIP Lender's internal regulatory or

compliance requirements require the completion of either or both flood due diligence and

obtaining evidence of applicable flood insurance with respect to any real property or leasehold

interest, then until completion of such flood due diligence, the DIP Agent shall be deemed to

have obtained a lien only on the economic value of, proceeds of any sale or other disposition of

such real property interests), (d) if not otherwise described, all of the property or rights in

property identified as Collateral (as defined in the Pre-Petition Credit Agreement, and the DIP

Credit Agreement), (e) (i) all causes of action (other than Avoidance Actions, as defined below)

whether pursuant to federal or applicable state law, and the proceeds thereof and property

received thereby whether by judgment, settlement, or otherwise, and (ii) upon entry of the Final

Order, all claims and causes of action under Chapter 5 of the Bankruptcy Code or any other

avoidanceactionsundertheBankruptcyCode(collectively,..@,,)ofthe

Debtors or the Estates and proceeds thereof, and (f) as to all of the foregoing, all rents, issues,

products, proceeds (including insurance policies), and profits of, from, or generated by any of the

foregoing (all of the foregoing being sometimes collectively referred to in this Interim Order as

"DIPC0.!!@!").

(2) Subject, in each instance, to the Carve-Out, the DIP Liens shall be:

a) Liens on Unencumbered Assets. Pursuant to Bankruptcy Code

section 36a@)Q), continuing valid, perfected, enforceable, first priority, and fully perfected liens

on and security interests in all of the Debtors' right, title, and interest in, to, and under all DIP
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Collateral that is not otherwise encumbered by a validly perfected security interest or lien as of

the Petition Date ("@").

b) Encumbered Pursuant to Bankruptcy Code

section 364(c)(3), a continuing valid, enforceable, second priority, and fully perfected lien on

and security interest (other than as set forth in clause (c) below) in all of the Debtors' right, title,

and interest in, to, and under all DIP Collateral which is subject to, as of the Petition Dafe, a

Senior Lien.

c) Primins Liens on bered Assets. Subject to any applicable

Senior Liens, pursuant to Bankruptcy Code section 364(d), valid, enforceable, and fully

perfected first priority senior priming security interests in and senior priming liens upon all of the

Dcbtors' right, title, and interest in, to, and under all DIP Collateral, including, without

limitation, priming security interests and priming liens which are senior to (i) the security

interests and liens held by the Pre-Petition Agent, on behalf of the Pre-Petition Secured Parties;

and (ii) the Adequate Protection Liens (as defined below).

d) Liens Senior to Certain Other Liens. Notwithstanding anything to

the contrary contained in this Interim Order, except for the last paragraph of Section VIII with

respect to the First Lien Adequate Protection Liens (as defined below), the DIP Liens and the

First Lien Adequate Protection Liens shall not be subject or subordinate to (i) Bankruptcy Code

sections 5I0,549, or 550; (ii) any lien or security interest that is avoided or preserved for the

benefit of the Debtors or the Estates under Bankruptcy Code section 551 or (iii) any

intercompany or affiliate liens of the Debtors.

(3) Post-Petition Lien Perfection. This Interim Order shall be sufficient and

conclusive evidence of the priority, perfection, and validity of the post-petition liens and security
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interests granted herein, effective as of the Petition Date, without any further act and without

regard to any other federal, state, or local requirements or law requiring notice, filing,

registration, recording, or possession of the DIP Collateral, or other act to validate or perfect

such security interest or lien, including without limitation, control agreements with any financial

institution(s) holding any deposit account of Debtors (a "Perfection Act"). Notwithstanding the

foregoing, if the DIP Agent, the Pre-Petition Agent (on account of its First Lien Adequate

Protection Liens) shall, in its sole discretion, elect for any reason to file, record, or otherwise

effectuate any Perfection Act, each of the DIP Agent and the Pre-Petition Agent is authorized to

perform such act, and Debtors are authorized to perform such acts to the extent necessary or

required by the DIP Agent, the Pre-Petition Agent which act or acts shall be deemed to have

been accomplished as of the Petition Date notwithstanding the date and time actually

accomplished, and in such event, the subject filing or recording office is authorized to accept, file

or record any document in regard to such act in accordance with applicable law' The DIP Agent,

the Pre-Petition Agent may choose to file, record or present a certified copy of this Interim Order

in the same manner as a Perfection Act, which shall be tantamount to a Perfection Act, and, in

such event, the subject filing or recording office is authorized to accept, f,rle, or record such

cerlified copy of this Interim Order in accordance with applicable law. Should the DIP Agent,

and/or the Pre-Petition Agent so choose and attempt to file, record or perform a Perfection Act,

no defect or failure in connection with such attempt shall in any way limit, waive, or alter the

validity, enforceability, attachment, priority, or perfection of the DIP Liens, the First Lien

Adequate Protection Liens or the Second Lien Adequate Protection Liens granted herein by

virtue of the entry of this Interim Order.
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B.S VE

(1) For all Post-Petition Obligations, whether now existing or hereafter

arising, subject only to the Carve-Out, the DIP Agent, for the benefit of itself and the DIP

Lenders, is granted an allowed superpriority administrative expense claim of the Estates pursuant

to Bankruptcy Code section 364(c)(1), having priority in right of payment over any and all other

obligations, liabilities, and indebtedness of any of such Debtors, whether now in existence or

hereafter incurred by any of such Debtors of every kind or nature, including any and all

unsecured claims, administrative expenses, adequate protection claims, priority claims or any

other claims of the kind specified in, or ordered pursuant to, the Bankruptcy Code, including

without limitation, inter alia, Bankruptcy Code sections 105, 326,328,330,331,503(b),507,

364(c)(1), 546(c),726 or 1114 and, upon entry of the Final Order, sections 506(c) and 552(b)

(the "DIP Surrerprioritv Claim").

(2) Other than the Carve-Out, (a) effective upon entry of the Final Order with

respect to rights preserved under section 506(c) ofthe Bankruptcy Code, no costs or expenses of

administration, including without limitation, professional fees allowed and payable under

sections 328,330, and 331 of the Bankruptcy Code, or otherwise, that have been or may be

incurred in the Chapter 11 Cases, or in any Successor Cases, and (b) no priority claims are, or

will be, senior to, prior to, or on a parity with the DIP Superpriority Claim or the Post-Petition

Obligations or with any other claims of the DIP Lenders arising hereunder.

III. Auth orization to Use Cash Collateral. Subject to the terms and conditions of this

Interim Order, pursuant to Bankruptcy Code section 363(c)(2), the Debtors are authorized to use

Cash Collateral in accordance with the DIP Financing Documents and as may be limited by the

Approved Budget (subject to variances permitted under the terms and conditions of the DIP
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Credit Agreement). Absent entry of the Final Order by this Court, the Debtors shall no longer be

authorized to use Cash Collateral atthe expiration of the Interim Period without the prior written

approval of the DIP Agent. Except for the sale of inventory in the ordinary course of Debtors'

business or as may be otherwise expressly permitted herein, or in any agency arrangement

between Debtors and a third party in connection with the liquidation of the DIP Collateral

approved in writing by DIP Agent and Pre-Petition Agent, nothing in this Interim Order shall be

deemed to authorize the use, sale, lease, encumbrance? or disposition of any assets of the Debtors

or the Estates or the use of any Cash Collateral or other proceeds resulting therefrom.

lV. Adequate Protection for Pre-Petition Secured Parties. As adequate protection for the

interests of the Pre-Petition Agent, for the benefit of itself and the Pre-Petition Lenders, on

account of the Adequate Protection Obligations owed to the Pre-Petition Secured Parlies (the

"First Lien Adequate Protection Obliqations"), the Pre-Petition Agent is being provided with

adequate protection (collectively, "First Lien Adequate Protection").

A. First Lien Protection Liens. Until the indefeasible discharge of the Pre-

Petition Obligations, the Pre-Petition Agent, for itself and for the beneht of the Pre-Petition

Lenders, is hereby granted valid, binding, enforceable and perfected replacement and additional

security interests in and liens ("First Lien Adequate Protection Liens") on all the Debtors'

right, title, and interest in and to the DIP Collateral to the extent of the First Lien Adequate

Protection Obligations, which liens shall be junior in all respects only to the DIP Liens, the

Senior Liens and the Carve Out.

(1) The First Lien Adequate Protection Liens shall be deemed to be fully

perfected as of the Petition Date and, subject to Section VIII below, not subject to subordination

or avoidance for any cause or purpose in the Cases.
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(2) Except for the DIP Liens, the Senior Liens, and the Carve Out, and subject

to the last paragraph of Section VIII, the First Lien Adequate Protection Liens (i) shall not be

made subject to or pari pctssu with any lien or security interest by any couft order heretofore or

hereafter entered in the Cases (unless with the consent of the Pre-Petition Secured Parties); (ii)

shall not be subject to Bankruptcy Code sections 506(c) (upon entry of the Final Order),510,

549, or 550; and (iii) no lien or interest avoided and preserved for the benefit of any Estate

pursuant to Bankruptcy Code section 551 shall be made pari passu with or senior to the First

Lien Adequate Protection Liens.

B. First Lien Adeouate Claims. As further adequate protection, to the

extent that the First Lien Adequate Protection Liens do not adequately protect the diminution in

value of the Pre-Petition Agent's interest in the Pre-Petition Collateral, the Pre-Petition Agent,

for the benefit of the Pre-Petition Lenders, is hereby granted an allowed superpriority

administrative expense claim ("First Lien Adequate Protection Claim") against the Estates

under Bankruptcy Code sections 503 and 507(b), which shall, subject only to the DIP

Superpriority Claim and the Carve-Out, have priority over all other administrative expense

claims, priority claims and unsecured claims against the Debtors or the Estates, which are now

existing or hereafter arising, of any kind or nature whatsoever, including, without limitation,

administrative expenses and priority or other claims of the kinds specified in or ordered pursuant

to Bankruptcy Code sections 105, 326,328, 330, 331, 364,365, 503(a), 503(b), 506(c) (upon

entryoftheFinalOrder),507(a),507(b),5a6@) (uponentryoftheFinalOrder),726,1113and

t1r4

C. Þ-irst Lien Adequate Protection Pavments.

(1) As further adequate protection. the Pre-Petition Agent, for the benefit of
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the pre-petition Lenders, shall be entitled to interest on account of the outstanding Pre-Petition

Obligations at the default rate set forth in the Pre-Petition Financing Documents, which was in

effect as of the petition Date and which shall accrue in the mannet set forth in the Pre-Petition

Financing Documents.

(2) As further adequate protection, and without limiting any rights of the Pre-

Petition Agent, for the benefit of the Pre-Petition Lenders, under Bankruptcy Code section

506(b) which are hereby preserved, the Debtors shall pay or reimburse the Pre-Petition Agent

and the Pre-Petition Lenders ("First Lien Adequate Protection Pavments") for any and all of

its reasonable fees, costs, expenses and charges accrued and payable under the Pre-Petition

Financing Documents, including, without limitation, the fees and expenses of the Pre-Petition

Agent as provided in Section 12.05 of the Pre-Petition Credit Agreement, whether accrued and

unpaid pre-petition or accrued and unpaid post-petition, all without further notice, motion or

application to, order of, or hearing before, this Court; provided that DIP Agent shall be permitted

to include such fees and expenses in the Post-Petition Obligations and to effectuate such payment

following submission of a redacted summary invoice to the Debtors, the U.S. Trustee and, if

appointed, a Committee or its counsel, of a written invoice (subject in all respects to applicable

privilege or work product doctrines) provided no objection has been raised within ten (10) days,

and to the extent there is an objection, this Court may resolve the objection. Such written

invoices shall include the invoices of (i) Katten Muchin Rosenman LLP, counsel to the Pre-

Petition Agent, and (ii) any other professional, advisor, or agent reasonably retained by the Pre-

Petition Agent or its counsel in connection with the Pre-Petition Financing Documents pursuant

to the Cases; provided that none of such fees and expenses as adequate protection payments

hereunder shall be subject to approval by this Court or the United States Trustee Guidelines
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unless an objection is interposed and cannot be resolved by the parties. No recipient of any such

payment shall be required to f,rle with respect thereto any interim or ltnal fee application with this

Court. Any and all fees charged under the Pre-Petition Financing Documents shall be as set

forth in the Pre-Petition Financing Documents and shall be payable at the times set forth in the

Pre-Petition Financing Documents.

V. Carve Out.

A. Carve-Out. The DIP Liens, DIP Superpriority Claims, Adequate Protection

Liens, and First Lien Adequate Protection Claims, and any other liens or claims granted by this

Interim Order or the Final Order shall be subject only to the right of payment and priority of the

f-ollowingeXpenSeS(collectively,the..@1',),totheextentprovidedherein:

(1) thc allowed administrative expenses pursuant to 28 U.S.C. $ 1930 for fees

payable to the U.S. Trustee or to this Courl, unless otherwise ordered by this Courl; and

(2) the allowed fees and expenses actually incurred by persons or firms

retained by the Debtors or the Committee (if appointed) on or after the Petition Date whose

retention is approved by the Bankruptcy Court pursuant to section 327 , 328,363, or 1 103 of the

BankruptcyCode(eacha..@l,,andcollectively,the..@,')inacumulative,

aggregate sum of (i) for the period prior to the occurrence of the delivery of a Carve-Out Trigger

Notice (as defined below), an amount not to exceed the lesser of (A) the aggregate weekly

arnounts budgeted to be funded in advance for each such Professional for such week in

accordance with the Approved Budget (to the extent a Carve-Out Trigger Notice is delivered

mid-week, pro-rated for such week) and (B) the actual amount of such Allowed Professional

Fees for each Professional incurred on or after the Petition Date up through and including the

date a Carve-Out Trigger Notice is delivered ("Allowed Professional Fees"), subject in all
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respects to the terms of this Interim Order, the Final Order, and any other interim or other

compensationorderenteredbytheBankruptcyCourt(the..@

The Carve-Out shall include all Allowed Professional Fees that are incurred or

earned (i) at any time before delivery of a Carve-Out Trigger Notice, whether allowed by the

Bankruptcy Court prior to or after delivery of a Carve-Out Trigger Notice, subject and limited in

all respects to the amounts set forth in the Approved Budget for payment of such Professionals;

and (ii) beginning the first day after the delivery by the DIP Agent of written notice (which for

the avoidance of doubt may be by electronic mail) of the occurrence of an Event of Default (the

..@,')totheDebtors,theDebtors,counsel,andcounselforany

Committee, the fees and expenses incurred by the Professionals retained by the Debtors in an

aggregate amount not to exceed $75,000 (the "Post-EOD Carve-Out Amount") (the aggtegate

amount of clauses (1) and (2), collectively, the "Ç3I"veg!-Ç3p"); provided, however the

Carve-Out shall not include any bonus, sale transaction fees, success fees, completion fees,

substantial contribution fees, ot any other fees of similar import of any of the Professionals.

Notwithstanding the foregoing, the Carve-Out Trigger Notice shall be deemed to have been

delivered to the required notice parties on the Termination Date.

(3) Subject to the terms of this Interim Order, the Carve-Out Cap shall be

allocated on a Professional by Professional basis based on the amounts budgeted to be funded in

advance for each Professional pursuant to the Budget.

B. Excluded Professional Fees. Notwithstanding anything to the contrary in this

Interim Order, neither the Carve-Out, nor the proceeds of any borrowings under the DIP Credit

Agreement or DIP Collateral shall be used to pay any Allowed Professional Fees or any other

fees or expenses incurred by any Professional in connection with any of the following: (a) an
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assefiion or joinder in any claim, counter-claim, action, proceeding, application, motiott,

objection, defense, or other contested matter seeking any order, judgment, determination, or

similar relief: (i) challenging the legality, validity, priority, perfection, or enforceability of the

Pre-Petition Obligations, the Post-Petition Obligations, or the Pre-Petition Agent's, DIP Agent's

respective liens on and security interests in any of the Pre-Petition Collateral or DIP Collateral, ,

as applicable, (ii) seeking to invalidate, set aside, avoid, or subordinate, in whole or in part, the

Pre-Petition Obligations or Post-Petition Obligations or the Pre-Petition Agent's or DIP Agent's

respective liens on and security interests in the Pre-Petition Collateral or the DIP Collateral, as

applicable, or (iii) subject to entry of a Final Order, preventing, hindering or delaying the Pre-

Petition Agent's or DIP Agent's respective assertion or enforcement of any lien, claim, right, or

security interest or realization upon any Pre-Petition Collateral or DIP Collateral, as applicable,

in accordance with the terms and conditions of this Interim Order, (b) a request to use the Cash

Collateral (as such term is defined in Bankruptcy Code section 363) without the prior written

consent of the Pre-Petition Agent and the DIP Agent, except to the extent expressly permitted

herein, (c) a request for authorization to obtain debtor-in-possession financing or other financial

accommodations pursuant to Bankruptcy Code section 36a@) or (d), other than from the DIP

Secured Pafiies, without the prior written consent of the DIP Agent unless such other debtor-in-

possession financing or financial accommodation is used, in part, to indefeasibly pay and satisfy

in full all Pre-Petition Obligations and Post-Petition Obligations owed respectively to the Pre-

Petition Secured Parties and DIP Secured Parties, (d) the commencement or prosecution of any

action or proceeding of any claims, causes of action, or defenses against the Pre-Petition Secured

Parlies or the DIP Secured Parties or any of their respective officers, directors, employees,

agents, attorneys, affiliates, successors, or assigns, including, without limitation, any attempt to

{ r247.001-w0058689.} 30

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 30 of 184



avoid any claim, lien, or interest of, or obtain any recovery from any of the Pre-Petition Secured

Parties or the DIP Secured Parties, under Chapter 5 of the Bankruptcy Code; provided, however,

that, subject to the Carve-Out Cap, an amount not to exceed $25,000.00 in the aggtegate of the

indebtedness incurred pursuant to the DIP Facility may be used to pay the Allowed Professional

Fees of a Committee to investigate (but not prosecute) claims against and possible objections

with respect to the Pre-Petition Obligations, and the pre-petition liens and security interests of,

the Pre-Petition Secured Parties (including, without limitation, issues regarding validity,

perfection, priority, or enforceability of the secured claims of the Pre-Petition Secured Parties).

C. Carve-Out Reserve. At the DIP Agent's sole discretion, the DIP Agent may at

any time establish (and adjust) a reserve against the amount of Revolving Advances or other

credit accommodations that would otherwise be made available to the Debtors in respect of the

Carve-Out, provided, however that the setting (or adjustment) of any such reserve shall not

diminish the Carve-Out Cap. Nothing contained herein shall limit, rnodify, or restrict in any way

the DIP Agent's rights to establish (and adjust) any other reserves in accordance with the DIP

Financing Documents.

D. Payment of Cervq-Ou1.

(1) An account shall be maintained with Landis Rath & Cobb LLP ("LRC")

for the payment of Allowed Professional Fees (the Out Reserve which

account shall be funded by or on behalf of the Debtors, including through borrowings under the

DIP Credit Agreement, in accordance with the Approved Budget on a weekly basis, in advance,

until the delivery of a Carve-Out Trigger Notice, provided that for this purpose borrowing

availability must exist under the DIP Credit Agreement. Upon the occuruence and during the

continuance of an Event of Default, the Carve-Out Reserve Account may continue to be funded
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at the DIP Agent's option, up to the Carve-Out Cap. From funds in the Carve-Out Reserve

Account, LRC shall pay Allowed Professional Fees to the Professionals, as applicable, in

compliance with the Interim Compensation Procedures and in the manner set forth in this Interim

Order in accordance with the Budget; provided, however that, prior to payment in full of the

Pre-Petition Obligations, as applicable, and Post-Petition Obligations and termination of the

Carve-Out, to the extent that Allowed Professional Fees that have accrued from the Petition Date

through and including the date a Carve-Out Trigger Notice is delivered are less than the amounts

funded into the Carve-Out Reserve Account, the excess amounts in the Carve-Out Reserve

Account shall be applied (a) first to fund the Post EOD Carve-Out Amount, and (b) second

remitted to the DIP Agent to apply to reduce either or both the Pre-Petition Obligations and the

Post-Petition Obligations at DIP Agent's sole discretion. For the avoidance of doubt, (a) in

making payments from the Carve-Out Reserve Account, LRC shall be entitled to conclusively

rely upon written certifications of each Professional as to the amount due and owing to such

Professional from the Carve-Out Reserve Account and in accordance with the Budget and shall

have no liability to any party based upon its reliance on such certifications; and (b) in no

circumstances shall LRC be obligated to pay any Professional other than from funds held, from

time to time, in the Carve-Out Reserve Account. Provided that the amounts DIP Agent is

obligated to allocate to Professionals as required in this Section V has been funded, all

obligations of the DIP Secured Parties and Pre-Petition Secured Parties with respect to the

Carve-Out shall be terminated. Notwithstanding any'thing to the contrary contained in this

Interim Order, the Carve-Out and all obligations of the DIP Secured Parties and Pre-Petition

Secured Parties with respect to the Carve-Out shall be terminated upon the payment in full and

satisfaction of the Pre-Petition Obligations and the Post-Petition Obligations.
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(2) The Carve-Out Cap shall be reduced on a dollar-for-dollar basis on a

weekly basis by the amounts actually funded into the Carve-Out Reserve Account' To the extent

the Carve-Out Reserve Account has not been funded in accordance with the Approved Budget

prior to the delivery of a Carve-Out Trigger Notice, the DIP Agent, on behalf of the DIP

Lenders, shall remit the difference to the Carve-Out Reserve Account solely frorn DIP Collateral

proceeds. Payment of any amounts on account of the Carve-Out, whether by or on behalf of the

DIP Agent or any DIP Lender, shall not and shall not be deemed to reduce the Pre-Petition

Obligations or the Post-Petition Obligations, and shall not and shall not be deemed to

subordinate any of the DIP Secured Pafiies' liens and security interests in the DIP Collateral or

the DIP Superpriority Claim to any junior pre- or post-petition lien, interest or claim in favor of

any other party. No DIP Secured Party shall, under any circumstance, be responsible for the

direct payment or reimbursement of any fees or disbursements of any Professionals incurred in

connection with the Cases or Successor Cases (as hereinafter defined) under any chapter of the

Bankruptcy Code, and nothing in this Section V shall be construed to obligate any DIP Secured

Party, in any way, to pay compensation to or to reimburse expenses of any Professional, or to

ensure that the Debtors have sufficient funds to pay such compensation or reimbursement.

(3) Nothing herein shall be construed as a consent to the allowance of the fees

and expenses of any Professional or shall affect the right of the Pre-Petition Secured Parties or

the DIP Secured Parties to object to the allowance and payment of such fees and expenses. So

long as no Event of Default has occumed or is continuing, the Debtors shall be permitted to pay

fees and expenses allowed and payable pursuant to an Order of the Bankruptcy Court, including

any Order approving Interim Compensation Procedures, under sections 330 and 331 of the

Bankruptcy Code, as the same may be due and payable, solely to the extent set forth in the
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Approved Budget and not to exceed the amounts set forth in the Approved Budget, provided that

any such payment shall be subject to entry of a final order of the Bankruptcy Court of each

Professional's final application for allowance of such fees and expenses.

VI. Rieht to Credit Bid. Pursuant to section 363 (k) of the Bankruptcy Code and subject to

entry of a Final Order, in connection with any sale of assets by any Debtor outside of the

ordinary course of business, the Pre-Petition Agent, on behalf of the Pre-Petition Lenders, and

the DIP Agent, on behalf of the DIP Lenders, as the case may be, shall, in their respective sole

and absolute discretion, be entitled to credit bid (independently or together) all or any part of the

outstanding arnount of the Pre-Petition Obligations and/or Post-Petition Obligations, as

applicable, in respect of any such sale.

VII. Default: ln¡l Reme¡lies: Relief from Sfqv

A. Events of Default. The following shall constitute an "Event of Default" under this

Interim Order:

(1) The occurrence of any Event of Default as defined and under the DIP

Credit Agreement.

(2) The failure of the Debtors to obtain entry of a Final Order on or before

twenty-five (25) days from the Petition Date, unless otherwise agreed in writing by the Pre-

Petition Agent and the DIP Agent.

(3) The failure of Debtors to fìle on or before the second day following the

Petition Date the Bidding Procedures Motion.

(4) The Bidding Procedures Order is not entered by the Bankruptcy Court on

or before December 5,2019.

(5) The failure of Debtors to file on or before the second day following the
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Petition Date the Approved 363 Sale Motion.

(6) the Approved 363 Sale Order is not entered by the Bankruptcy Court on or

before December 20, 2019.

Event of from Sta

(l) Upon the occurrence of and during the continuance of an Event of Default,

and without the necessity of seeking relief from the automatic stay or any further Order of the

Bankruptcy Court (i) the DIP Agent and DIP Lenders shall no longer have any obligation to

make any Advances (or otherwise extend credit) under the DIP Facility; (ii) all amounts

outstanding under the DIP Financing Documents shall, at the option of the DIP Agent, be

accelerated and become immediately due and payable; (iii) the DIP Agent shall have the right to

issue the Carve Out Trigger Notice, (iv) the DIP Agent and the Pre-Petition Agent shall be

entitled to immediately terminate the Debtors' right to use Cash Collateral, without further

application or order of this Court, provided, however, that the Debtors shall have the right to use

Cash Collateral to pay their weekly ordinary course payroll included in the Approved Budget

through and including the date immediately following the date on which such Event of Default

occurs, (v) the Debtors shall be bound by all post-default restrictions, prohibitions, and other

terms as provided in this Interim Order, the DIP Credit Agreement and the other DIP Financing

f)ocuments and the Pre-Petition Financing Documents, (vi) the DIP Agent shall be entitled to

charge the default rate of interest under the DIP Credit Agreement and (vi) subject only to the

notice requirement set forth in Section VII(BX2) below, both the DIP Agent and the Pre-Petition

Agent shall be entitled to take any other act or exercise any other right or remedy as provided in

this Interim Order, the DIP Financing Documents, the Pre-Petition Financing Documents, or

applicable law, including, without limitation, setting off any Post-Petition Obligations or Pre-

B
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Petition Obligations with DIP Collateral, Pre-Petition Collateral or proceeds in the possession of

any Pre-Petition Secured Party or DIP Lender, and enforcing any and all rights and remedies

with respect to the DIP Collateral or Pre-Petition Collateral, as applicable.

(2) Without further notice, application or order of this Couú, upon the

occuffence and during the continuance of an Event of Default, and after providing five (5)

business days' prior written notice thereof (which f,rve (5) business days period only applies to

the DIP Collateral enforcement remedies described below) to counsel for the Debtors, counsel

for any Committee, and the U.S. Trustee, the DIP Agent for the benefit of itself and the DIP

Lenders, and the Pre-Petition Agent, for the benefit of itself and the other Pre-Petition Secured

Parties, as applicable, shall be entitled to take any action and exercise all rights and remedies

provided to them by this Interim Order, the DIP Financing Documents or the Pre-Petition

Financing Documents, or applicable law, unless otherwise ordered by this Court, as the DIP

Agent or the Pre-Petition Agent, as applicable, may deem appropriate in their sole discretion to,

among other things, proceed against and realize upon the DIP Collateral (including the Pre-

Petition Collateral) or any other assets or properties of the Estates upon which the DIP Agent, for

the benefit of itself and the DIP Lenders, and the Pre-Petition Agent, for the benefit of itself and

the other Pre-Petition Secured Parties, has been or may hereafter be granted liens or security

interests to obtain the full and indefeasible payment of all the Pre-Petition Obligations and Post-

Petition Obligations. Notwithstanding the foregoing or anything in Section VII(BXI) above,

DIP Agent may continue to apply proceeds received into the lockbox or collection account to

reduce the Post-Petition Obligations in any order at the sole discretion of the DIP Agent during

such five (5) business days period. During such five business days period, either or both the

Debtors and the Committee shall be entitled to seek an emergency hearing with this Court.
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Additionally, upon the occurrence and during the continuance of an Event of Default and

the exercise by the DIP Agent or the Pre-Petition Agent of their respective rights and remedies

under this Interim Order, the DIP Financing Documents, or Pre-Petition Financing Documents,

provided that the Debtors and the DIP Agent agree upon a mutually acceptable wind down

budget, the Debtors shall cooperate with the DIP Agent in the exercise of rights and remedies

and assist the DIP Agent in effecting any sale or other disposition of the DIP Collateral required

by the DIP Agent, including any sale of DIP Collateral pursuant to Bankruptcy Code section 363

or assumption and assignment of DIP Collateral consisting of contracts and leases pursuant to

Bankruptcy Code section 365, in each case, upon such terms that are acceptable to the DIP

Agent.

(3) Upon the occurrence and during the continuance of an Event of Default,

and subject to the five business days notice provision provided above, in connection with a

liquidation of any of the DIP Collateral, the DIP Agent (or any of its employees, agents,

consultants, contractors, or other professionals) shall have the right, at the sole cost and expense

of the Debtors, to: (i) enter upon, occupy, and use any real or personal property, fixtures,

equipment, leasehold interests, or warehouse arrangements owned or leased by the Debtors;

provided, however, the DIP Agent and Pre-Petition Agent may only be permitted to do so in

accordance with (a) existing rights under applicable non-bankruptcy law, including, without

limitation, applicable leases, (b) any pre-petition (and, if applicable, post-petition) landlord

waivers or consents, or (c) fuither order of this Courl on motion and notice appropriate under the

circumstances; and (ii) upon entry of a Final Order, use any and all trademarks, tradenames,

copyrights, licenses, patents, equipment or any other similar assets of the Debtors, or assets

which are owned by or subject to a lien of any third party and which are used by the Debtors in
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their businesses, provided, however, DIP Agent may use such assets upon entry of this Interim

Order to the extent permitted by applicable non-bankruptcy law. The DIP Agent and the DIP

Lenders will be responsible for the payment of any applicable fees, rentals, royalties, or other

amounts owing to such lessor, licensor or owner of such property (other than the Debtors) for the

period of time that the DIP Agent actually occupies any real property or uses the equipment or

the intellectual property (but in no event for any accrued and unpaid fèes, rentals, or other

amounts owing for any period prior to the date that the DIP Agent actually occupies or uses such

assets or properlies).

(4) The rights and remedies of the DIP Agent specified herein are cumulative

and not exclusive of any rights or remedies that the DIP Agent and/or Pre-Petition Agent may

have under the DIP Financing Documents, Pre-Petition Financing Documents, or otherwise and

may be exercised in whole or in part in any order. The fourleen-day stay provisions of

Bankruptcy Rules 6004(h) and 4001(a)(3) are hereby waived.

C. Relief from Stay. For the purpose of exercising rights, options and remedies set

forth in this Section VIII, upon expiration of the five business-days period set forth in Section

VII(BX2), unless otherwise ordered by this Couft, the Pre-Petition Agent, on behalf of the other

Pre-Petition Secured Parties, and DIP Agent, on behalf of the other DIP Secured Parties, shall be

automatically and completely relieved from the effect of any stay under Bankruptcy Code

section 362, any other restriction on the enforcement of their liens upon and security interests in

the DIP Collateral or any other rights granted to them, or any of them, pursuant to the terms and

conditions of the DIP Financing Documents, the Pre-Petition Financing Documents or this

lnterim Order.
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D. Waiver Asreements. Subject to entry of the Final Order, all rights, options, and

remedies granted to the Pre-Petition Agent or DIP Agent in either or both of any landlord or

warehouseman's waiver andlor consent executed and delivered in connection with the Pre-

Petition Obligations and Pre-Petition Credit Agreement, including the right to access any

premises leased by Debtors and access the Pre-Petition Coll ateral, shall be deemed to be

continuing, enforceable and applicable to and binding upon the landlords and other parties to

such waiver or consent agreements with respect to the Pre-Petition Collateral and DIP Collateral.

VilI. Challenges to Pre-Petition Obligations.

E. The Debtors have admitted, stipulated, and agreed to the various stipulations and

admissions contained in this Interim Order, including, without limitation, the stipulations and

admissions included in paragraph D of the Findings of Fact and Conclusions of Law (the

..@,'),whichstipulationsandadmissionsareandshallbebindingupon

the Debtors and any successors thereto (other than with respect to a successor Trustee appointed

before the expiration of the Initial Challenge Period, which successot Trustee shall be bound by

the Paragraph D Stipulations upon expiration of the Challenge Period, as provided in this

paragraph) in all circumstances. The stipulations and admissions contained in this Interim Order,

including without limitation, the Paragraph D Stipulations, shall also be binding upon the

Debtors, the Estates and all other parties in interest, including the Committee or any chaptet 7 ot

chapter 11 trustee appointed or elected for any of the Debtors (a "Trustee"), for all purposes

unless (a) (i) any party in interest other than the Committee, no later than the date that is seventy

hve (75) days fi'om entry of this Interim Order, and (ii) the Committee, no later than sixty (60)

days from the appointment of the Committee (as applicable for clauses (i) and (ii), the "Ilritial

Challenee P has properly filed an adversary proceeding as required under the
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Bankruptcy Rules (x) challenging the amount, validity, enforceability, priority or extent of the

Pre-Petition Obligations, the liens of the Pre-Petition Agent on the Pre-Petition Collateral

securing the Pre-Petition Obligations or (y) otherwise asserting any other claims, counterclaims,

causes of action, objections, contests or defenses against the Pre-Petition Agent and/or any other

Pre-Petition Secured Party on behalf of the Estates ((x) and (y), collectively, referred to herein as

"@l!g!.æ.q"), and (b) this Court rules in favor of the plaintiff sustaining any such challenge or

claim in any such duly filed adversary proceeding or contested matter; provided lhal, as to the

Debtors, all such Challenges are hereby irrevocably waived and relinquished effective as of the

Petition Date. If during the Initial Challenge Period, the Committee or other third party files a

motion for standing with a draft complaint identifying and describing all Challenge(s) consistent

with applicable law and rules of procedure, the Initial Challenge Period will be tolled for the

Committee or other third party solely with respect to the Challenge(s) asserted in the draft

complaint until three (3) business days from the entry of an order granting the motion for

standing to prosecute such Challenge(s) described in the draft complaint and permitted by this

Courl (the "Extended Challenge Period", together with the Initial Challenge Period, the

"Ç_Igllg4gqPer,igf!"). If standing is denied by this Court, the Challenge Period shall be deemed

to have expired. If no such Challenge or motion for standing, as applicable, is timely filed prior

to the expiration of the Initial Challenge Period, without further order of this Court: (1) the

Debtors' stipulations, admissions and releases contained in this Interim Order (including the

Paragraph D Stipulations and the releases set forth in Section IX(B) below) shall be binding on

all parties in interest, including the Debtors, the Estates, the Committee, and any subsequently

appointed Trustee, case fiduciary, or successors and assigns; (2) the Pre-Petition Obligations

shall constitute allowed claims, not subject to counterclaim, setoff, subordination,
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recharacterization, defense or avoidance, for all purposes in these Cases and any subsequent

chapter 7 case; (3) the Pre-Petition Agent's liens on the Pre-Petition Collateral shall be deemed

to have been, as of the Petition Date, and to be, legal, valid, binding, perfected, and with the

priority specifîed in the Paragraph D Stipulations, not subject to defense, counterclaim,

recharacterization, subordination or avoidance; and (4) the Pre-Petition Obligations, the Pre-

Petition Secured Parties' liens on the Pre-Petition Collatetal, as applicable; and the Pre-Petition

Secured Parties (and their respective agents, affiliates, subsidiaries, directors, officers,

representatives, attorneys or advisors) shall not be subject to any other or further challenge by

any Committee or any other party in interest, and any such Committee or party in interest shall

be enjoined from seeking to exercise the rights of the Debtors or the Estates, including without

limitation, any successor thereto (including, without limitation, any estate representative or a

'frustee, whether such Trustee is appointed or elected prior to or following the expiration of the

Initial Challenge Period); provided that if the Cases are convefted to chapter 7 or a Trustee is

appointed prior to the expiration of the Initial Challenge Period, any such estate representative or

Trustee shall receive the full benefit of the later of (a) the expiration of the Initial Challenge

Period and (b) thirty (30) days from the appointment of such estate representative or Trustee,

subject to the limitations described herein. lf any Challenge or motion for standing, âs

applicable, is timely and properly filed prior to the expiration of the Initial Challenge Period, the

releases, stipulations and admissions contained in this Interim Order, including without

limitation, in the Paragraph D Stipulations, of this Interim Order, shall nonetheless remain

binding and preclusive (as provided in the second sentence of this paragraph) on any Committee

and any other person, including any Trustee appointed in any Case(s) or any subsequently

convertedbankruptcycase(s)ofanyDebtors(co1lectively,the..@,,),aS
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applicable, except as to any such findings and admissions that were expressly challenged in the

original complaint initiating the adversary proceeding and excluding any amended or additional

claims that may or could have been asserted thereafter through an amended complaint under

FRCP 15 or otherwise. Nothing in this Interim Order vests or confers on any person, including

any Committee, any Trustee, or any other party in interest, standing or authority to pursue any

cause of action belonging to the Debtors or the Estates. This stipulation shall be binding upon

the Debtors, the Estates, all parties in interest in the Cases and their respective successors and

assigns, including any Trustee or other fiduciary appointed in the Cases or Successor Cases and

shall inure to the benefit of the Pre-Petition Secured Parties and the Debtors and their respective

successors and assigns. For the avoidance of doubt, Challenges may be filed against one or more

of the Pre-Petition Secured Parties without filing Challenges against each of the other parties and

likewise the Challenge Period may expire as to some but not all of the Pre-Petition Secured

Parlies if a Challenge is filed against one or more of the Pre-Petition Secured Parties but not all

of them.

IX. Debtors'\ilaiversandReleases.

A. Section 506(c) Claims and 552(b) Equities. Effective upon the entry of a Final

Order, no costs or expenses of administration which have been or may be incurred in the Cases

or Successor Cases at any time shall be charged against any of the Pre-Petition Secured Parties or

the DIP Secured Parties their respective claims or the DIP Collateral, Pre-Petition Collateral, as

applicable, pursuant to Bankruptcy Code section 506(c) without the prior written consent of the

DIP Agent (and no such consent shall be implied from any other action, inaction or acquiescence

by the DIP Agent or any DIP Lender). Effective upon the entry of a Final Order, the Pre-Petition

Secured Parties and DIP Lenders shall each be entitled to all of the rights and benefits of
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Bankruptcy Code section 552(b), and the "equities of the case" exception under Bankruptcy

Code section 552(b) shall not apply to the Pre-Petition Secured Parties and DIP Lenders with

respect to proceeds, products, offspring or profits of any of the Pre-Petition Collateral or DIP

Collateral, as applicable.

B. Release.

(1) In consideration of and as a condition to the DIP Agent and the DIP

Lenders making Advances, the consent of the DIP Lenders, the DIP Agent, the Pre-Petition

Agent, and the Pre-Petition Lenders consent to use of Cash Collateral and providing other credit

and financial accommodations to the Debtors pursuant to the provisions of this Interim Order and

the DIP Financing Documents, each Debtor, on behalf of itself, and successors and assigns and

such Debtor's Estate (collectively, "B@"), subject only to Section VIII above, hereby

absolutely releases and forever discharges and acquits (i) each Pre-Petition Secured Party,

including the Pre-Petition Agent, (ii) the respective successors, participants, and assigns of each

Pre-Petition Secured Party, (iii) the present and former shareholders, affiliates, subsidiaries,

divisions, and predecessors of each Pre-Petition Secured Parties, and (iv) the directors, officers,

attorneys, employees, and other representatives of the parties identified in clauses (i) through (iii)

but solely in their capacity as such and not in any other capacity (the parties identified in clauses

(i) through (iv) being hereinafter refened to collectively as "Bglryq") of and from any and all

claims, demands, causes of action, suits, covenants, contracts, controversies, agreements,

promises, sums of money, accounts, bills, reckonings, damages, and any and all other claims,

counterclaims, cross claims, defènses, rights of set-off, demands, and liabilities whatsoever

(individually,a" "andcollectively,"@

Claims") of every kind, name, nature and description, known or unknown, foreseen or
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unforeseen, matured or contingent, liquidated or unliquidated, primary or secondary, suspected

or unsuspected, both at law and in equity, which, including, without limitation, any so-called

"lender liability" claims or defenses, that any Releasor may now or hereafter own, hold, have, or

claim to have against Releasees, or any ofthem fot, upon, or by reason of any nature, cause, or

thing whatsoever which arose or may have arisen at any time on or prior to the date of this

Interim Order, in respect of the Debtors, the Pre-Petition Obligations, the Pre-Petition Financing

Documents, and any Advances, Letters of Credit, or other financial accommodations under the

Pre-Petition Financing Documents; provided that such release shall not be effective with respect

to the Debtors until entry of the Final Order, and with respect to the Estates, until the expiration

of the Challenge Period. In addition, upon entry of the Final Order and the indefeasible payment

in full of all Obligations (as defined in the DIP Credit Agreement) owed to the DIP Agent and

the DIP Lenders by the Debtors and termination of the rights and obligations arising under this

Interim Order and the DIP Financing Documents (which payment and termination shall be on

terms and conditions acceptable to the DIP Agent), the DIP Agent and the DIP Lenders shall be

automatically deemed absolutely and forever released and discharged from any and all

obligations, liabilities, actions, duties, responsibilities, commitments, claims and causes of action

arising or occuming in connection with or related to the DIP Financing Documents or this

Interim Order (whether known or unknown, direct or indirect, matured or contingent, foreseen ot

unfbreseen, due or not due, primary or secondary, liquidated or unliquidated).

(2) Upon the entry of the Final Order, and subject to Section VIII with

respect to all applicable parties other than the Debtors, each Releasor hereby absolutely,

unconditionally and irrevocably, covenants and agrees with each Releasee that it will not sue (at

law, in equity, in any regulatory proceeding or otherwise) any Releasee on the basis of any Pre-
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Petition Released Claim released and discharged by each Releasor pursuant to Section IX(BX1)

above and provided fuither, however, that nothing in the Interim Order or the Final Order shall

release or be deemed to release the Pre-Petition Agent or the Lenders (as defined in the Pre-

Petition Credit Agreement) from any obligation under section 10 of that certain Forbearance and

Sale Support Agreement dated as of June 21,2019.

(3) If any Releasor violates the forgoing covenant, Debtors agree to pay, in

addition to such other damages as any Releasee may sustain as a result of such violation, all

attorneys' fees and costs incurred by any Releasee as a result of such violation.

X. Other Riehts and Oblieations.

A. No Modif,rcation or Stay of this Interim Qgþt. Based upon the record presented

to this Courl by the Debtors, notwithstanding any reversal or modification on appeal of the

authorization to obtain credit or incur debt, or of a grant of a priority or lien under this Interim

Order, the DIP Financing Documents or any term hereunder or thereunder, the DIP Agent and

the DIP Lenders shall retain and be entitled to all of the rights, remedies, privileges, and benefits

in favor of the DIP Agent and the DIP Lenders pursuant to Bankruptcy Code section 36a@).

Further, the liens, claims, rights, remedies, privileges, and benefits granted herein shall not be

affected by Debtors' failure to obtain a Final Order pursuant to Bankruptcy Rule a00l(c)(2).

B. Power to Waive Riehts; Duties to Third Parties. The Pre-Petition Secured Parties

and DIP Lenders shall have the right, in their respective sole discretion, to waive any of the

terms, rights and remedies provided or acknowledged in this Interim Order ("k!ds¿Rþhlþ")

with respect to each of them, as applicable, and shall have no obligation or duty to any other

party with respect to the exercise or enforcement, or failure to exercise or enforce, any Lender

Right(s). Any waiver by any of them of any Lender Rights shall apply solely to such party and
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to the Lender Right so waived and shall not be or constitute a continuing waiver. Any delay in

or failure to exercise or enforce any Lender Right shall neither constitute a waiver of such

Lender Right, nor cause or enable any other party to rely upon or in any way seek to assert as a

defense to any obligation owed by the Debtors to any Pre-Petition Secured Party or any DIP

Lender.

C. Disnosition of Collateral. The l)ebtors shall not sel l, transfer, lease, encumber or

otherwise dispose of any portion of the DIP Collateral without an order of this Court and the

written consent of the DIP Agent, except for sales of the Debtors' inventory in the ordinary

course of their business or as otherwise permitted in the DIP Credit Agreement.

D. Inventory. The Debtors shall not, without the prior written consent of the DIP

Agent (and no such consent shall be implied, from any other action, inaction or acquiescence by

the DIP Agent or any DIP Lender), (a) enter into any agreement to return any inventory to any of

their creditors for application against any pre-petition indebtedness under any applicable

provision of Bankruptcy Code section 546, or (b) consent to any creditor exercising any setoff

against any of its pre-petition indebtedness based upon any such return pursuant to Bankruptcy

Code section 553(bXl) or otherwise.

E. Reservation of Rights. The terms, conditions and provisions of this Interim Order

are in addition to and without prejudice to the rights of the Pre-Petition Secured Parties or the

DIP Lenders (except as such rights and remedies are expressly limited by the Interim Order) to

pursue any and all rights and remedies under the Bankruptcy Code, the DIP Financing

Documents, the Pre-Petition Financing Documents, or any other applicable agreement or law,

including, without limitation, rights to seek either or both adequate protection and additional or

different adequate protection, to seek relief from the automatic stay, to seek an injunction, to

{ r 247 00 1 -w00s868e. } 46

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 46 of 184



oppose any request for use of cash collateral or granting of any interest in the DIP Collateral or

priority in favor of any other party, to object to any sale of assets, and to object to applications

for either or both allowance and payment of compensation of Professionals or other parties

seeking compensation or reimbursement from the Estates.

F. Modification of the Automatic Stay. The automatic stay under Bankruptcy Code

section 362(a) is hereby modified as necessary to effectuate all of the terms and provisions of

this Interim Order and the DIP Financing Documents, including without limitation the

application of collections, authorization to make payments, granting of liens, and perfection of

liens.

G. Binding Effect.

(1) The provisions of this Interim Order, the DIP Financing Documents, the

DIP Superpriority Claim, DIP Liens, First Lien Adequate Protection Liens, First Lien Adequate

Protection Claims, and any and all rights, remedies, privileges and benefits in favor of the DIP

Agent, the DIP Lenders or the Pre-Petition Secured Pafties, provided or acknowledged in this

Interim Order, and any actions taken pursuant thereto, shall be effective immediately upon entry

of this Interim Order pursuant to Bankruptcy Rules 600a(g) and7062, shall continue in full force

and effect, and shall survive entry of any such other order, including, without limitation, any

order which may be entered confirming any plan of reorganization, convefting one or more of

the Cases to any other chapter under the Bankruptcy Code, or dismissing one or more of the

Cases.

(2) In accordance with Bankruptcy Code sections 105 and 349, the DIP

Agent's, the DIP Lenders', and the Pre-Petition Secured Parties, respective, liens on and security

interests in the DIP Collateral shall continue in full force and effect notwithstanding any order
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dismissing one or more of the Cases under Bankruptcy Code sectionlll2 or otherwise, until the

Pre-Petition Obligations and Post-Petition Obligations, as applicable, owed to such parties,

respectively, are indefeasibly paid and satisfied in full. This Court shall retain jurisdiction, to the

extent permissible under applicable law, notwithstanding such dismissal, for the purposes of

enforcing the DIP Superpriority Claim, DIP Liens, First Lien Adequate Protection Liens, and

First Lien Adequate Protection Claims of the DIP Agent and the DIP Lenders in the DIP

Collateral.

(3) In the event this Court modifies any of the provisions of this Interim Order

or the DIP Financing Documents following a Final Hearing; this Interim Order shall remain in

1ull force and effect except as expressly amended or modified at such Final Hearing.

(4) This Interim Order shall be binding upon the Debtors, the Estates, all

parties in interest in the Cases and their respective successors and assigns, including any Trustee

or other fiduciary appointed in the Cases or any Successor Cases of any Debtors and shall inure

to the benefit of the Pre-Petition Secured Pafties, the DIP Lenders, the Debtors, and their

respective successors and assigns, subject to the rights of any Trustee pursuant to Section VIII

above.

H. Marshalling. Subject to the entry of a Final Order, in no event shall the DIP

Agent, the DIP Lenders, or the Pre-Petition Secured Parties be subject to the equitable doctrine

of "marshalling" or any similar doctrine with respect to the Pre-Petition Collateral or the DIP

Collateral.

I. Proofs of Claim. Notwithstanding the entry of an order establishing abar date in

any of these Cases. or the conversion of these Cases to a case under chapter 7 of the Bankruptcy

Code and the Pre-Petition Secured Parties shall not be required to file proofs of claim in any of
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the Cases or Successor Cases with respect to any of the Pre-Petition Obligations, Adequate

Protection Obligations, Adequate Protection Liens, Post-Petition Obligations, DIP Liens, DIP

Superpriority Claim, or any other claims or liens granted hereunder or created hereby. The Pre-

Petition Agent, for the benefit of the other Pre-Petition Secured Parties is hereby authorized and

entitled. in its respective sole and absolute discretion, but in no event is required, to file (and

amend and/or supplement, as it sees fit) proofs of claim in each of the Cases on behalf of (x) all

of the Pre-Petition Secured Parties in respect of the Pre-Petition Obligations. Any proof of claim

so filed shall be deemed to be in addition and not in lieu of any other proof of claim that may be

filed by any of the Pre-Petition Secured Parties. Any order entered by the Bankruptcy Court in

relation to the establishment of a bar date in any of the Cases will so provide.

J. Waiver of Bankruptcy Rule 6003ô),6004(a) and 6004(h). The 21 -day provision

of Bankruptcy Rule 6003(b), the notice requirements of Bankruptcy Rule 6004(a), and the 14

day stay of 6004(h) are hereby waived.

K. Order Controls. Unless this Interim Order specifically provides otherwise, in the

event of a conflict between (a) the terms and provisions of the DIP Financing Documents or the

Pre-Petition Financing Documents, as applicable, or (b) the terms and provisions of this Interim

Order, then in each case the terms and provisions of this Interim Order shall govern.

L. No Third Partv Rights. Except as explicitly provided for herein, this Interim

Order does not create any rights for the benefit of any third party, creditor, equity holder, or any

direct, indirect, or incidental benehciary.

M. Obiections Ovenuled. All objections to the entry of this Interim Order are, to the

extent not resolved or withdrawn, hereby overruled.
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XI. Final Hearine Resnonse Dates

The Final Hearing on the Motion pursuant to Bankruptcy Rule a001(c)(2) is

scheduled for at before this Court. The Debtors shall promptly mail

copies of this Interim Order to the Noticed Parties, and to any other parly that has filed a request

for notices with this Court and to any Committee after the same has been appointed, or

Committee counsel, if the same shall have filed a request for notice. Any objections or responses

to entry of a final order on the Motion must be filed on or before 4:00 p.m. (prevailing Eastern

Standard Time) on _,2019 and served on the following parties: (i) the Office of

the United States Trustee, J. Caleb Boggs Federal Building, 844 North King Street, Suite 2207,

Wilmington, Delaware 19801 (Attn: Jane Leamy, Esq.); (ii) counsel for the Debtors, Landis

Rath & Cobb LLP,9l9 Market Street. Suite 1800, V/ilmington, Delaware 19801 (Attn: Adam G.

Landis, Esq. (landis@lrclaw.com), Kimberly A. Brown, Esq. (brown@lrclaw.com) and Matthew

R. Pierce, Esq. (pierce@,lrclaw.com)); (iii) counsel for the DIP Agent and Pre-Petition Agent,

Katten Muchin Rosenman LLP, 575 Madison Ave, New York, New York 10022 (Attn: William

B Freeman (bill.freeman@katten.com) and Karen B. Dine Esq. (Karen.dine@katten.com)) and

Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street, Wilmington,

Delaware 19801 (Attn: Sean Beach, Esq. (sbeach@ycst.com) and Jaime Luton Chapman

@)); and (iv) counsel to any Committee.
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EXHIBIT 1

DIP CREDIT AGREEMENT
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SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-POSSESSION
CREDIT AND GUARANTY AGRBEMENT

Dated as of November 15,2019

by and among

HRI HOLDING CORP.,
a Delaware cotporatiotr,

as a Borrower

HOULIHAN'S RESTAURANTS, INL.,
a Virginia corporation,

as a Bor:rower

AND THE OTHER BORROWERS AND GUARANTORS REFERRED TO HEREIN

CIT BANK, N.4.,
as Administrative Agent,

and

THE OTHER LENDERS PARTY HERETO
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ARTICLE 1 DEFINITIONS AND ACCOUNTING TERMS

1.01 Defined Terms

1.02 Othel Interpretive Provisions

1.03 Accounting Terms.

1.04 Rounding..

1.05 Tirnes of Day.......

1.06 Letter of Credit Amounts

'.,2

',.2
.29

,30

,30

.30

.30

ARTiCLE 2

2.01

2.02

2.03

2.04

2.05

2.06

2.07

2.08

2.09

2.10

2.1r
2.12

2.13

2.14

2.15

2.16

2.17

THE COMMITMENTS AND CREDIT EXTENSIONS ............

Loans.

Bonowings, Conversions and Continuations of Loans. ...........

IReserved]

IReserved]
Prepayrnents. ..............

Termination or Reduction of Total Revolving Cornmitments..

Repayment of Loans.

Interest......

Fees. .........

Cornputation of lnterest and Fees

Evidence of Debt.....

Paynents Generally.

Sharing of Payments ..............

IReserved]

IReserved]
Defaulting Lenders

Reserved...

ARTICLE 3 TAXES, YIELD PROTECTION AND ILLEGALITY....
3.01 Taxes

3.02 Illegality
3.03 Inability to Detennine Rate.....

3.04 Increased Cost and Reduced Return, Capital Adequacy

3.05 Funding Losses

3.06 Matters Applicable to all Requests fol Cornpensation. .

3.07 Survival

ARTICLE 4 CONDITIONS PRtrCIlDtrNT TO CREDIT EXTENSIONS

4.01 Conditions of lnitial Credit Extension

4.02 Conclitions to all Credit Extensiotls ..............
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.40

.40

.44

.44

.44

.45

.46

.46

47

47

48
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ARTICLE 5

5.01

5.02

5.03

5.04

5.05

5.06

5.07

s.08

s.09

5.10

5.11

5.12

5.13

5.14

5. t5
5.16

5.17

s.18

5.19

5.20

5.21

5.22

5.23

5.24

5.25

5.26

s.27

5.28

5.29

REPRESENTATIONS AND WARRANTIES.........
Existence, Qualifi cation and Power; Or ganization Documents.'..

Authorization; No Contravention ............

Governmental Authori zation; Other Consents...

Binding Effect........

Budget; No Material Adverse Effect.

Litigation..
No Default

Ownership of Property; Liens

Environmental Cornpliance ........

Insurance

Taxes

ERISA Cornpliance................

Subsidiaries ................

Margin Regulations; Investment Company Act, Use of Proceeds

Disclosure

Cornpliance with Laws ........

Intellectual Ploperly; Licenses, Etc ............

Broker's Fees ..........

Labol Mattels.....

Business Locations..

Perfection of Security Interests in the Collateral

Superpriority Claims and Collateral Security

No Filings Required

F'ranchise Agreements................

Accounts

Holding Company Status

Grants, Rights and Remedies.............

Patliot Act ...........

OFAC

..49

..49

..49

..50

..50

..50

..50

..50

..50

..51

..51

..52

..52

..53

..53

..53

..54

..54

..54

..55

..55

..55

..55

..s6

..56

..56

..56

..56

..56

,,.57

.51

.57

.59

.59

.59

.60

.60

.61

,67

ARTICLE 6 AFFIRMATIVE COVENANTS.

6.01 FinancialStatemeuts

6.02 Certificates; Other Information

6.03 Notices.

6.04 Payment of Taxes....

6.05 Pleservation of Existellce.........

6.06 Maintenance of Properties .......
(r.07 Mainteuance of Insut ance ........

6.08 Cornpliance with Laws ............

6.09 Books and Records. .................
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Inspection Rights

Use of Proceeds.........

Additional Subsidiaries................

ERISA Cornpliance................

Cash Management; Control Agreements..............

Covenant with Respect to Environmental Matters

Site Leases

Budget Cornpliance................

Bankruptcy Schedules and Covenants..................

Qualified ECP Guarantors.

Reserved.

Patriot Act; OFAC

NEGATIVE COVENANTS
Indebtedness...............

Liens.........

Investments ................

Fundamental Changes................

Dispositions................

Restricted Payments..

Change in Nature of Business................

Transactions with Affìliates and Insiders ...............

IReserved]
Use of Proceeds.........

IReserved]
Organization Documents; Fiscal Year; Legal Name, State of Formation
and Form of Entity.

Ownership of Subsidiaries .,...........

Bankruptcy Matters................. :.....

Lirnitations on Holdings .............

ARTICLE 8 IINTENTIONALLY OMITTEDI

ARTICLE 9 EVENTS OF DEFAULT AND REMEDIES

9.01 Events of Default

9.02 Remedies upon Event of Default...............

9.03 Other Rights and Remedies ............

9.04 Application of Funds....

ARTICLE 1O GUARANTY .........
10.01 The Gualanty ...................

10.02 Obligations Unconditional
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6.10

6.11

6.12

6.13

6.r4
6.15

6.16

6.17

6.18

6.r9
6.20

6.21

ARTICLE 7

7.0r
7.02

7.03

7.04

7.05

7.06

7.07

7.08

7.09

7.10

7.11.

7.12

7.13

7.14

7.ls

6s

65

67

68

,69

,6e

,69

.69

.69

.69

.69

.70

70

70

70

7T

7I

71

7l
76

7l
77

111

78

78

79
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10.03

10.04

10.0s

10.06

10.07

10.08

Reinstatement.............

Waivers

Rernedies..

Contribution by Gualantors .........

Guarantee of Payment; Continuing Guarantee

Subordination of Other' Obligations

THE ADMINISTRATIVE AGENT ...............

Appointment and Authorization of Administrative Agent

Delegation of Duties

Liability of Administrative Agent........

Reliance by Administrative Agent........

Notice of Default.

Credit Decision; Disclosure of Information by Adrninistrative Agent

Indemnifi cation of Admini strative Agent . . . . .

Administrative Agent in its Individual Capacity ...........

Successor Administrative Agent .

Adrninistrative Agent May File Proofs of Claim...

Collateral and Gualanty Matters

Other Agents; Arrangets and Managers ............

Additional Secured Parties.......

Exclusive Right to Enforce Rights and Remedies.............

Flood Laws.........

Banking Services Obligations................

MISCELLANEOUS
Amendments, Etc.......

Notices and Other Communications; Facsimile Copies

No Waiver; Cumulative Remedies ..............

Attomey Costs, Expetrses

Indemnification by the Loan Parties

Payments Set Aside..

Successors and 4ssigns................

Confidentiality. .........
Set-off
Interest Rate Limitation .........

Countetparts ..............

Integration
Survival of Representations and Warranties...............'.

Severability ...............

Replacement of Lenclers ..............

80

80

81

81

82

82

ARTICLE 11

11.01

11.02

11.03

11.04

11.05

1 1.06

11.07

11.08

11.09

11.10

11.11

ll.l2
11.13

tt.t4
11.15

11.16

ARTICLE 12

12.01

12.02

12.03

12.04

12.05

12.06

12.07

12.08

12.09

12.10

12.71

12.72

12.13

12.14

12.15

.91

.91

.92

.94

.94

.95

.96

,.97

101

103

103

r04
104

r04
r04
104
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12.t6
t2.17
12.18

12.19

ARTICLE 13

13.01

13.02

13.03

13.04

13.05

13.06

{1247 001-W00s8713.2\
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Governing Law. .........

Waiver of Right to Trial by Jury

USA Patriot Act Notice .............

Nonliability of Lenders ..............

APPOINTMENT OF THE BORROWER REPRESENTATIVE; JOINT
AND SEVERAL LIABILITY OF THE BORROWERS;
SUBORDINATION..
Borrower Representative .....,.....

Joint and Several Liability of Borrowers..............

Subordination to Palrnent of Obligations.........,..

Exclusive Remedy For Any Alleged Post-Petition Claim.

Prohibition on Surcharge. ............

Marshalling Obligations..............

13.07 Interirn Order and Final Order Control

i05
106

106

106
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SCHEDULES

2.01
5.13

5.17
s.20(a)
s.20(b)
s.20(c)
5.24
s.25
7.0r
7.02
7.03

12,02

EXHIBITS

A
B
C
D
F-t
F-2
F-3
F-4
G
H

Commitments and Pro Rata Shares

Capitalization
IP Rights
Locations of Real Property
Locations of Tangible Personal Property
Locatious of Chief Executive Office
Franchise Agreements
Accounts
Indebtedness Existing on the Closing Date
Liens Existing on the Closing Date
Investments Existing on the Closing Date

Certain Addresses for Notices

Form of Loan Notice
Form of Revolving Note
Budget Variance Repor:t

Form of Assignment and Assumption Agreement
Form of U.S. Tax Cornpliance Certificate
Fonn of U.S. Tax Compliance Certificate
Form of U.S. Tax Cornpliance Certificate
Form of U.S. Tax Compliance Certificate
Budget
Interim Order
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SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-POSSESSION
CREDIT AND GUARANTY AGREEMENT

This SENIOR SECURED SUPER-PRiORITY DEBTOR-IN-POSSESSION CREDIT
AND GUARANTY AGREEMENT is entered into as of Novernber 15,2019, among (1) HRI
HOLDING CORP., a Delaware corporation ("HRI"), HOULIHAN'S RESTAURANTS, INC., a

Virginia corporation ("Houlihan's"), and each other Person parly hereto as a "Borrower" as

indicated on the signature pages hereto (each of which Persons, together with HRI and

Houlihan's, a "Botîower" and collectively, the "Bofrowers"); (2) HDJG CORP., a Delaware

corporation ("Holdings") and the other Guarantors (as hereinafter defined) frorn time to time

party hereto, (3) the Lenders (as hereinafter de{ined) fi'orn time to tirne party hereto, and (4) CIT
BANI(, N.4., a national banking association ("CIT"), as Administrative Agent.

RBCITALS

A. On November 14, 2019 (the "Petition Date"), the Borrowers and the Guarantors

(collectively, the "Debtors") filed voluntaly petitions for relief under Chapter 11 of the

Bankruptcy Code, which petition is identified as Bankruptcy Case No (¡ointly

administered) (collectively, the "Cases") before the United States Bankruptcy Court for the

District of Delaware (together with any other court having jurisdiction over the Cases, the

"Bankruptclz Court"). Debtors lemain in possession of their assets and are operating their'

businesses as a debtors-in-possession under Chapter 11 of the Bankruptcy Code.

B. Pursuant to that certain Credit and Guaranty Agreernent dated as of December 17 ,

2015 (as has been amended, supplemented and rnodified through the date hereof, the "Pre-

Petition Credit Agreement"), by and among the Debtors, the financial institutions party thereto as

lenders as of the Petition Date (collectively, in such capacity, the "Pre-Petition Lenders") and

CIT, as administrative agent for Pre-Petition Lenders (in such capacity, "Pre-Petition Agent"),

Pre-Petition Agent and Pre-Petition Lenders made certain credit facilities and advauces of credit

available to Borowers prior to the Petition Date on the terms and conditions set forth therein,

which credit facilities and advances of credit and all other Pre-Petition Obligations (as defined

below) thereunder are unconditionally guarauteed by the Guarantors and secured by Liens on

substantially all the assets of the Debtors.

C. Debtors have requested that during the Cases, the Administrative Agent and the

Lenders rnake advances and other financial accommodations available to Borrowers of up to the

Maximum Revolving Advance Amount specif,red herein on a senior secuted, superpriority basis,

pursuant to, inter alia, Section 364(c) and (d) of the Bankruptcy Code'

D. The Administrative Agent and the Lenders are willing to provide advances and

othel financial accommodations to Borlowers on a senior secured, superpriority basis on the

tenns and subject to the conditions of this Agleement, so long as such post-petition credit

obligations are (i) secured by Liens on all of the assets, property and ittterests, real and personal,

tangible and intangible, of the Debtors, whethel now owned or hereafter acquired, which Liens

are superior to all other Liens pursuant to Sections 36a@) and (d) of the Bankruptcy Code (other

than the Seniol Liens (as defined in the lntelim Order) and the Carve-Out); (ii) given priority

over any administrative expenses of the kind specified in the Bankruptcy Code, including
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witlrout lirnitation, under Sections I05, 326,328,330,331, 364(cX1), 365, 503, 506(c) (upon

entry of the Final Order), 507 , 546(c), 726, 1 1 13 or 1 1 14 of the Bankruptcy Code, subject, as to

priority, only to the Carve-Out, as provided in the Interim Order; (iii) secured by Liens on all of
the assets, property and interests, real and personal, tangible and intangible, of each Debtor,

whether now owned or hereafter acquired, which Liens are superior to all other Liens (other than

Senior Liens and subject to the Carve-Out); and (iv) guaranteed by each Guarantor pursuant to

the terms set forth in this Agreernent.

IN CONSIDERATION of the foregoing recitals, which are incorporated herein by this

refeLence, the mutual covenants and undertakings herein contained, Debtors (acting for

themselves and as debtors-in-possession), Lenders and the Administrative Agent hereby agree as

follows:

ARTICLE 1

DBFINITIONS AND ACCOUNTING TERMS

1.01 Defined Terms As used in this Agreement, the following terms shall have the

meaning set forth below:

"Accounts" lneans all of the LoanParties'present and future: (a) accounts (as def,rned in
the UCC); (b) instruments, docurnents, chattel paper (including electronic chattel paper) (all as

defined in the UCC); (c) reserves and credit balances arising in connection with or pursuant to

this Agreement; (d) guaranties; (e) other supporting obligations, paynent intangibles and letter

of credit rights (all as defined in the UCC); (f) properly, including notes and deposits, of the

Loan Parties' account debtors securing the obligations owed by such account debtors to the Loan

Parties; and (g) all proceeds of any of the foregoing.

"Acquisition", means, by any Person, the acquisition by such Person, in a single

transaction or in a series of related transactions, of (a) all or substantially all of the Property of
another Person, (b) all or a portion of a division or operating group of another Petson, or (c) all

of the Capital Stock of another Person, in each case whether or not involving a merger or

consolidation with such other Person and whether for cash, propedy, services, assumption of
Indebtedness, securities or otherwise.

"Additional Titled Agent" has the meaning set forth in 11 .12

"Administrative Agent" means CIT in its capacity as administrative agent under any of
the Loan Documents, or any successor adrninistrative agent.

strative ts " means the Administrative Agent's address and, as

appropriate, account as set forth on Schedule 12.02 or such other addless or account as the

AtJministrative Agent may fiom timc to tirnc notify thc Borrowers and the Lenders.

"Admiuistlative Ouestionnaire" means an Adrninistlative
supplied by the Administrative Agent

{ I 247.00 I -W00581 13.21j
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"Affiliate" means, with respect to any Person, another Persou that directly, or indirectly

through one or more intennediaries, Controls or is Controlled by or is under colrllnon Control

with the Person specif,red.

"Agent-Related Persons" means the Administrative Agent, togethel with its Affiliates,

a¡d its Approved Funds, and the officers, directors, employees, agents, advisors, auditors and

Controllirig Persons and attorneys-in-fact of such Persons, Affiliates and Approved Funds,

provided, however, that for the purposes of this Agreement, no Agent-Related Person shall be

deerned an Affiliate of the Sponsor, the Borrowers or the Guarantors.

"Agents" means the Administrative Agent.

"Aggregate Pavments" has the meantn (} set forth in Section 10.06

"Agreement" means this Senior Secured Super-Priority Debtor-In-Possession Credit and

Guaranty Agteement, as amended, rnodified, restated, amended and restated, suppl emented and

extended fiom tirne to time.

"Alloca Anrount' 'has the meaning set forth in Section 13.O2(gXii)

"Allowed Plofessional Fees" shall have the meaning given to the tenn "Allowed

Professional Fees" in the Final Order, or, priot to the entry of the Final Order, the lnterim Order.

"Appliçêbþ_MêIgin" lneans the following percentages per antluttl: with respect to

Revolving Loans, 1.00% for Base Rate Loans and 8.00 o/o for LIBOR Loans'

"Approved 363 Sale" shall fitean any sale of any Debtor's assets or business pursuant to

Section 363 of the Bankruptcy Code approved by the Administrative Agent and the Lenders, in

their sole and absolute discretion, pursuant to appropriate orders of the Bankruptcy Court that are

approved by and acceptable to the Administrative Agent and the Lenders, in their sole and

absolute discretion.

"Approved 363 Sale Motion" shall mean a motion in forrn and substance satisfactory to

the Administrative Agent and the Lenders, in their sole and absolute discretion (such rnotion may

be part of the Bidding Procedures Motion), seeking approval of an Approved 363 Sale

"Aonroved 3 Sale Order" shall llean an order in form and substance satisfactory to the

Administrative Agent and the Lenders, in their sole and absolute dis

amended, modified, or supplemented fi'om time to tirne with the
cretion, as the same may be
express written joinder or

consent of the Administrative Agent and the Lenders with respect to an Approved 363 Sale.

"Applo_yedlund" means (a) any Person (other than a natural person) engaged in making,

pulchasing, holding, or investing in commercial loans and similar extensious of cr'edit and that is

aclvised, administered, or managed by a Lender, atl Affiliate of a Lender' (or an entity or an

Affrliate of an entity that administers, aclvises or manages a Lender); (b) with respect to any

Lender that is an investment funcl, any other investment fund that invests in loans and that is

advised, administered or m.anaged by the same investment advisor as such Lendel or by an

Affìliate of such investment advisor; and (c) any third party whicl'r provicles "warehouse
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financing" to a Person described in the preceding clause (a) or (Ð (and any Person described in

said clause (a) or (b) shall also be deemed an Approved Fund with respect to such third party

providing such warehouse financing).

"Assigrunettt and Assumption" means atl Assignment and Assumption Agreement

substantially in the fonl of Exhibit D.

"Attome)¡ Costs" means and includes all reasonable docurnented and out-of-pocket fees,

expenses and disbursentents ofany law f,rrm or other external counsel.

"Attributable SS,, means, on any date, in respect of any Capital Lease of any

Person, the capitalized amount thereof that would appeàr on a balance sheet of such Person

prepared as of such date in accotdatrce with GAAP

"Availabili tv Period" means , with respect to the Revolving Commitments, the peliod

fiom and including the Closing Date to the earliest of (a) the Business Day irnmediately prior to

the Revolving Loan Maturity Date, (b) the date of termination of the Revolving Cornmittnents

pursuant to Siction 2.06, and (c) the date of termination of the comrnitment of each Lender to

make Loans pursuant to Sectio n 9.02

"Banking Services" mean each and any of the following banking selvices provided to any

Loan Party by the Adrninistrative Agent or any of the Administrative Agent's Affiliates: (a)

cornrnercial cr-edit cards, pulchasing cards or other similal charge cards, (b) stored value calds

and (c) treasury management services (including, without lirnitation, controlled disbursement,

automated clearinghouse transactions, retum iterns, overdrafts and interstate depository network

services).

Services Obli rrati ons' ' mea11 any and all obligations of the Loan Parties,((

whether absolute or contingent and howsoever and whensoever created,

acquired (including all renewals, extensions and modifications thereof and
arising, evidenced or
substitutions therefor)

in connection with Banking Services

'Bankru Code" Íteans Title 11 of the United States Code entitled "Banktuptcy," as

now and hereafter in effect, or any successor statute'

"Base Rate" means for any day a fluctuating late per annum equal to the highest of: (a)

the Federal Funds Rate plus Il2 of I%; (b) tl're rate of interest in effect for such day as publicly

announced from tirne to time by JPMorgan Chase Bank as its "prime rate" in effect for such day,

and (c) the most recently available LIBO Base Rate (as adjusted by any minimum LIBO Rate

floor) plus 1%. Any change in the "pdrne rate" announced by JPMorgan Chase Bank shall take

effect without notice to the Borrower's at the opening of business on the day specified as the

effective date of change in the public announcerìent ol publication of such change. The Base

Rate is ¡ot ¡ecessarily the lowest latc of interest charged by Lenders in connection with

extelsions of credit. If JPMolgan Chase Bank oeases to announce its "pdme Íate", the

Adrninistrative Agent may select a leasonably comparable inclex or source to use as the basis for

the Base Rate.
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"Base T,oau' ' means a Loan that accrues iuterest by reference to the Base Rate i¡
accordance with the teruts of this Agreement.

"Beneficial Certification" lneans a certification regarding beneficial

ownership as required by the Beneficial Ownership Regulation.

cial Owner'shi " means 31 C.F.R. $ 1010.230

"Biddinq Procedures Motion" means a motion in form and substance satisfactory to the

Adrninistrative Agent and the Lenders, in their reasonable discretion, seeking approval of
procedures for an Approved 363 Sale.

"BiddinrÌ Pro ut:es Order" rreans an order in for-rn and substance satisfactory to the

Admilistrative Agent and the Lenders, in their sole and absolute discretion, as the same may be

arnended, rnodified, or supplemented from time to tirne with the express written joinder' or

consent of the Adrninistrative Agent and the Lenders establishing procedules for an Approved

363 Sale.

"Borrowet Matelials" has the meaning set forth in Section 12.02(e)

"Borrower Reuesentative" means Houlihan's in its capacity as the borrowing agent on

belialf of itself and the Borrowers.

"Borrowers" has the meaning specified in the introductory parugîaph hereto, together

with all permitted successors and assigns of such Pelson and any other Person joining this

Agreement as a "Bofrowet" pursuant to Section 6.12 hereof or otherwise'

"Borrowing" means a borrowing consisting of simultaneous Loans of the same Type and,

in the case of LIBOR Loans, having the same Interest Period made by the Lenders pursuant to

Sections 2.01 and2.02.

"Budget" shall mean the "Approved Budget", as defined in the Interim Order, or, after

the entry of the Final Order, in the Final Order, to be delivered to and approved by Agent and the

Lenders on or before the Closing Date and attached hereto as Exhibit (the "Initial Budget")

setting forth Debtors' cash flow forecast in reasonable detail satisfactory to the Administrative

Agent and the Lenders with line item detail approved by the Adrninistrative Agent and the

Lenders on or before the Closing Date, including receipts, and disbursements, as well as

projected borrowings hereunder for the period commencing with the week in which the Closing

Date shall occur, as such budget shall be updated from tirne to time in accordance with and

subject to approval of the Adrninistlative Agent and the Lendets as set forth in Section 6.02(d)

hereof.

"Business Dalz" nleans a¡y day other than a Satr.rrday, Snnclay or other clay orr which

commercial banks are authorized to close under the Laws of, or are in fact closed iu, either New

York o¡ i¡ the state where the Administrative Agent's Office is located or', with respect to a

Lettel of Cledit, the state where tl-re L/C Issuer's (or tlte Support Provider's, as the case may be)

ofTce is located and, if sucl'r day r'elates to any LIBOR Loan ol any Base Rate Loan bearing

interest at aralr- baserl on the LIBO Rate, tneans any such day meeting the above requiretnents
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on which dealings in Dollar deposits are conducted by and between banks in the London

interbank eurodollar market.

"Businesses" means, at any tirne, a collective reference to the businesses operated by the

Borrowers and their Subsidiaries at such time.

"Capital enditures" means , with respect to any Person, all expenditures which, in
accor'dance witli GAAP, would be required to be capitalized and shown on the balance sheet of
such Pelson, including expenditures in respect of Capital Leases.

"Capital Lease" means, with respect to any Person, any lease of any property (whether

Leal, pe¡sonal or rnixed) by such Person as lessee which would, in accordance with GAAP, be

required to be accounted for as a capital lease on the balance sheet of such person.

Notwithstanding any changes in GAAP after the date hereof, "Capital Lease" shall not include

any lease of the type that the Loan Parties have treated as an operating lease as of the date hereof

in accordance with the Loan Padies' historical accounting practices in accordance with GAAP as

of the date hereof.

"Capital Stock" Íìeans, with respect to any Petson, all of the shales of capital stock of (or

othel ownership or profit interests in) such Person, all of the warrauts, options ol other rights for
the purohase or acquisition fi'om such Person of shares of capital stock of (or other ownership or

profit interests in) such Person, all of the securities convertible into or exchangeable for shares of
capital stock of (or other ownership or profit interests in) such Person ol warrants, rights ot:

options for the purchase or acquisition from such Person of such shat'es (or' such other interests),

and all of the other ownership or profit interest in such Person (including partnership, rnember or

trust interests therein), whether voting or nonvoting, and whether or not such shares, warrants,

options, rights or other interests are outstanding on any date of determination.

"Carve-Out" shall have the meaning given to the term "Carve-Out" in the Final Order, or,

plior to the entry of the Final Order, the Interirn Order.

"Calve-Out Reserve" shall have the meaning set forth in the Interim Order, or, after the

entry of the Final Order, in the Final Order.

Carve-Out Reserve Account" shall have the meaning set forth in the Interim OLder, or,

after the entry of the Final Order, in the Final Order.

"Cases" shall have the meaning set forth in the lecitals hereto.

"Cash Collateral" shall have the meaning set forth in the Interirn Order, or, after the entry

of the Final Order, in the Final Order.

"Caslr F,quivalents" lrìealls, as of any date of determination, (a) seculities issued or

directly and fully guaranteed or insured by the Unitecl States or any agency or lnstlumentality
thereof (provided that the full faith and credit of the United States is piedged in suppolt thereot)

having maturities of not more than twelve rnonths frorn the date of acquisition, (b) Dollar
de¡olninated tirne deposits and certificates of deposit of (i) any Lendel, (ii) any dotnestic

co¡rmelcial bank of recognized standinghaving capital and surplus in excess of $500,000,000 or
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(iii) any ba¡k whose short term commercial paper rating from S&P is at least A1 or the

equivalen t thereof or from Moody's is at least P1 or the equivalent thereof (any such bank being

an "AppLoved Bank"), in each case with rnaturities of not more than 270 days from the date of
acquisition, (c) commercial papet:

(or by the parent company theleo
domestic corporation rated A1 (

equivalent thereof) or better by

and variable or fixed rate notes issued by any Approved Bank

f) or any variable rate notes issued by, or guaranteed by, any

or the equivalent thereof) or better by S&P or P1 (or the

Moody's and maturing within six months of the date of
acquisition, (d) repurchase agreernents entered into by any Person with a bank or trust company

(inðluding any of the Lenders) or recognized securities dealer having capital and surplus in
excess of $500,000,000 for dilect obligations issued by or fully guaranteed by the United States

in which such Person shall have a perfected first priority security interest (subject to no other

Liens) and having, on the date of purchase thereof, a fair market value of at least 100% of the

arnount of the repurchase obligations and (e) Investments, classified in accordance with GAAP

as current assets, in money market mutual funds (as defined in Rule 2(a).7 of the Investment

Company Act) registered under the Investment Company Act of 1940, as amended, which ale

administe¡ed by reputable hnancial institutions having capital of at least $500,000,000 and the

portfolios of which are limited to Investmerits of the character described in the foregoing clauses

þ) through (d).

"Cash Management Order" shall have the meaning set forth in Section 4.01(j) hereof.

"Change in Law" means the occurrence, after the date of this Agreement, of any of the

following: (a) the adoption or taking effect of any law, rule, regulation or treaty, (b) any change

in any law, rule, regulation or treaty or in the administration, interpretation or application thereof

by any Governmental Authority or (c) the making or issuance of any request, guideline or

directive (whether or not having the force of law) by any Governtnental Authority. For purposes

of this Agreement, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act and all

requests, guidelines and directives in connection therewith and (ii) all requests, rLlles, guidelines

or directives promulgated by the Bank for lnternational Settlements, the Basel Cornmittee on

Banking Supervision (or any successor or similar authority) or the United States regulatory

authorities, in each case pursuant to Basel III, shall, in each case, be deerned to have been

adopted and gone into effect aftel the date of this Agreement.

¿¿CFC" Íìeans a "controlled foreign corpolation" as such term is defined in Section 957 of
the Internal Revenue Code.

ntrol" rneans , at any time, (i) Sponsor together with its Controlled

Investment Affiliates, shall cease to beneficially own directly or indirectly, own of record at least

51.0% (excluding the effect of any dilution fi'orn tnanagement incentive options) of the Capital

Stock of Holdings on a fully diluted basis; (ii) Sponsor, together with its Controlled Investment

Affiliates, shall cease to have the power to appoint, remove ol leplace the majority of the seats

on the board of dilectors (or' sirnilar governing body) of Holdings; (iii) Holdings shall cease to

beleficially own and control one hundred pelcent (100%), on a fully diluted basis, of'the
economic and voting interests in the Capital Stock of any Borrower ol: any Guarantor or (iv) the

current chief restructuring advisor of the Borrowers shall cease to be involved in the day to day

operations and managernent of the business of the Borrower, and a successor acceptable to the

A<l¡-rinistrative Agent and the Lendels in their sole discretion is not appointed ou terms
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acceptable to the Adrninistrative Agent and the Lenders in their sole discretion within ten

Business Days of such cessation of involvement.

,,cIT" has the meaning specihed in the introductory paragraph hereto.

"Closing Date" means November 15,2019

ollateral" rneans, collectively, all real and pelsonal Property of the Loan Parties with

respect to which Liens in favor of the Administrative Agent are granted

granted) pursuant to and in accotdance with the terms of the Collateral

Order or the Final Order

(or were intended to be
Documents, the Interim

(a lateral Do " means, collectively, the Security Agreement, each Intellectual

Properly Security Agleement, the Interim Order, the Final Order and such other security

documents as may be executed and delivered by the Loan Parties pursuant to the terms of
Section 6.14.

"Comrnitment" nteans , as to each Lender, the Revolving Commitment set forth opposite

such Lender's name on Schedule 2.01 or in the Register, as applicable, as the same may be

reduced ol modified at any time and fi'orn time to tirne pursuant to the tenls hereof.

"Committee" shall have the meaning set forth in the interim Order, ot, aftet the entry oi'

the Final Order, in the Final Older.

"Commoditv chanse Act" means the Cornmodi ty Exchange Act (7 U.S.C. $ 1 et seq.)

and any successor statute, and any rule, regulation, or order promulgated thereunder, in each case

as amended frorn time to time.

"Connection Income Taxes" means Other Connection Taxes that are imposed on or

measured by net income (however denominated) or that are franchise Taxes or branch profits

Taxes.

"Contractual OhlisatioÍì" ÍLeans, as to any Person, any provision of any security issued

by such Person or of any agreement, instrument or other undertaking to which such Person is a
party or by which it or any of its Property is bound.

Guarantors" has the meaning set forth in Section 10.06.

"Control" m.eans the possession, directly or indirectly, of the power to direct or cause the

direction of the management or policies of a Petsott, whether through the ability to exercise

votilg power, by contract or otherwise. "Contlolling" and "Controlled" have meanings

correlative ther'eto. Without lirniting the generality of the foregoing, a Person shall be deemed to

be Controlled by anothet Person if such othel Person possesses, directly ol indirectly, power to

vote 1 \Yo or more of the securities having ordinary voting power for the election of directots,

managing general partnels or the equivalent.

"Controlled Investment Affiliates" rìeans , with respect to the Sponsor, any fund or

investment vehicle that is (i) organized by the Sponsor for tht: purpose of making equity
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investments in one or more companies, (ii) controlled by, or is under comlrlon control with, the

Sponsor and (iii) engaged in the business of making equity investments in the ordinary course of
bùsiness. For purposes of this definition "contLol" Íleans the power to direct or cause the

direction of management and policies of a person, whether by contlact ol otherwise.

"Credit Extension" rrìeans each of the following: (a) a Borrowing and (b) an L/C Credit

Extension.

"Debtor Relief Laws" means the Bankruptcy Code, and all other liquidation,

conselvatorship, bankruptcy, assignrnent for the benefit of cr'editors, moratoriutn, reaLrangement,

receivership, insolvency, reotganization, or similar debtor relief Laws of the United States or

other applicable jurisdictions from time to time in effect and affecting the rights of creditors

generally.

"Debtors" has the meaning specified in the recitals to this Agreement.

"Default" ilìeatls any event or condition that constitutes an Event of Default or that, with

the giving of any notice, the passage of time, or both, would be an Event of Default.

"Default Excess" means, with respect to any Defaulting Leuder, the excess, if any, of
such Defaulting Lender's PLo Rata Share of the aggregate outstanding principal amount of all

Revolvi¡g Loans (calculated as if all Defaulting Lenders (other than such Defaulting Lender')

had funded their respective Pro Rata Shales of all Revolving Loans) over the agglegate

outstanding principal amount of all Revolving Loans of such Defaulting Lender.

"Default Rate" means (a) when used with respect to Obligations other than a LIBOR

Loan, an interest rate equal to (i) the Base Rate plus (ii) the Applicable Malgin applicable to

Base Rate Loans plus (iii) 2o/o per annum; and (b) when used with respect to a LIBOR Loan, an

interest rate equal to (i) the LIBO Rate applicable to such LIBOR Loan plus (ii) the Applicable

Margin applicable to LIBOR Loans plus (iii) 2o/o per annum. Interest accruing at the Default

Rate shall be irnrnediately payable upon demand.

"Defaul Lender" means any Lender that has at any time after the Closing Date (a)

defaulted in its obligation under this Agreement to rnake a Revolving Loan required to be made

or funded by it hereunder within three (3) Business Days of the date when due (unless such

failure is the subject of a good faith dispute), (b) failed to pay over to the Adrninistrative Agent

or any Le¡der any other amount required to be paid by it hereunder within three (3) Business

Days of the date when due (unless such failure is the subject of a good faith dispute), (c) notified

the Administrative Agent or a Loan Parly in writing that it does not itltend to satisfy any such

obligation or has made a public statement to the effect that it does not intend to comply with its
funding obligations under this Agreernent or'under agreements in which it comrnits to extend

cr-edit generally, (d) failed within three (3) Business Days after the request of the Administrative

Agent to confirm that it will cornply with the [enls of this Agt'eeueut relating to its obligations

to funcl prospective Revolving Loans, or (e) (i) been (or has a parent co1lìpany that has been)

cletermined by any Governmental Authority havìng regulator:y autholity ovet such Person or its

assets to be insolvent, or the assets or management of which has been taken over by any

Governmental Authority, or (ii) become (or has a parent company that has becorne) the subject
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of a bankruptcy or insolvency proceeding under any Debtor Relief Laws, unless in the case of
any Lender subject to this clause (e), the Bon'owers and the Adrninistlative Agent sliall each

have detemined that such Lender intends, and has all approvals required to enable it, to continue

to perform its obligations as a Lender hereunder.

"Disposition" or "Dispose" means the sale, transfer, license, lease or othel disposition

(including any Sale and Leaseback Transaction) of any Properly by any Loan Pafiy or any

Subsidiary (including tlie Capital Stock of any Subsidiary), including any sale, assignment,

transfer or other disposal, with or without recourse? of any notes or accounts receivable or any

rights and claims associated thelewith, provided that the term Disposition shall not include

liquidations of Cash Equivalents into cash.

"Disqualified Capital Stock" means any Capital Stock which, by its terms (or by the

terms of any security or any other Capital Stock into which it is convertible or for which it is
exchangeable) or upon the happening of any event or condition, (i) matures or becornes

mandatorily redeemable (other than solely for Capital Stock that is not Disqualified Capital

Stock) pursuant to a sinking fund obligation or otherwise (except as a result of a custornarily

defined change of control or asset sale and only so long as any rights of the holders thereof after

such change of control or asset sale shall be subject to the prior repayment in full of the

Obligations (other than contingent indernnification obligations to the extent no claim giving rise

tþereto has been asserted) and the termination of all Commitments and Letters of Credit, (ii)

becomes redeemable at the option of the holcler tl-releof (other than solely for Capital Stock that

is not Disqualified Capital Stock), in whole or in part, (iii) provides for scheduled payments of
dividends in cash or (iv) becomes convertible into or exchangeable for indebtedness for

borrowed money or any other Disqualified Capital Stock, in whole or in part, in each case on or

prior to the date that is one hundred eighty (180) calendar days after the later of the Revolving

Loan Maturity Date at the tirne of issuance.

"Dollar" and "$" mean lawful mo11ey of the United States.

"Dornestic Subsidiar)¡" means any Subsidiary that is organized under the laws of any

political subdivision of the United States.

"E-S)¡stem" has the meaning specified in Section 12.04.

"Earn-Out Obligatioul" nleans, with respect to any Person, "ealn-outs" and similar

payment obligations of such Person.

"Environmental Laws" means the Comprehensive Environmental Response,

Compensation and Liability Act (42 U.S.C. $9601, et seq.), the Hazardous Materials

Transportation Act (49 U.S.C. $ 5101, et seq.), the Resource Conservation and Recovery Act(42

U.S.C. g 6901, et seq.), the Fecleral Clean Watel Act (33 U.S.C. $ 1251 et seq.), the Clean Air
Act(42 U.S.C. g 7401 et seq.), the Toxic Substances Control Act (15 U.S.C. $ 2601 ct scq.), thc

Safe D¡ilking Water Ãct (42 U.S.C. $ 300f to 300j-2ó et seq.), the Oil Pollution Act of 1990 (33

U.S.C. g 2701 et Sgg.) and the Occupational Safèty and Health Act (29 U.S.C. $ 651 et seq.), as

such laws rnay be ame¡ded ol othelwise modified fiom time to time, and any other federal, state,

local, foreign and other: applicable statutes, laws, regulations, ordinances, rules, judgn-rents,
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orders, dectees, permits, concessions, gLants, fi'anchises, licenses, agreements or governmental

restrictions and cormnon law relating to pollution, the protection of the environment, natural

resources, human health or the lelease of any Hazaldous Materials, indoor and outdoor ail
emissions, soil, groundwater', wastewater, surface watet, stormwater, wetlands, sediment and

discharges of wastewater to public treatment systems.

"Environmental Liabilit]¡" means any liability, contingent or otherwise (including any

liability for damages, losses, punitive damages, consequential darnages, costs of environmental

investigation and remediation, fines, penalties, indemnities or expenses (including all reasonable

fees, disbuLsernents and expenses of counsel, experts and consultants)), of the Bomowers or any

Subsidiary directly or indirectly resulting from or based upon (a) violation of any Environmental

Law, (b) the generation, use, handling, transportation, storage, treatntent or disposal of any

Hazardous Materials, (c) exposur'e to any Hazaldous Materials, (d) the release or threateued

release of any Hazardous Materials into the environment or (e) any coutlact, agreement or other

consensual arrangement pursuant to which liability is assumed or imposed with respect to any of
the foregoing.

"ERISA" lneans the Ernployee Retirement Income Security Act of 1974, and any

successor ther'eto.

"ERISA Afhliate" means any Person which is (or aI any relevant titne was or will be) a
member of a "controlled group of corporations" with, under "common contLol" with, or a

member of an "afftliatecl service group" with the Bon'ower as such tenls ale defined in Sections

4I4(b), (c), (rn) or'(o) of the Intemal Revenue Code.

"ERISA Event" means (a) a Reporlable Event with respect to a Pension Plan; (b) the

failure to meet the minimurn funding standald of Section 4I2 of the Internal Revenue Code with
respect to a Pension Plan (whether ot not waived in accordance with Section 412(d) of the

Internal Revenue Code) or the failure to make a requiled installment under Section aIz(m) of the

Internal Revenue Code with respect to a Pension Plan; (c) a withdrawal by a Borrower or any

ERISA Affiliate from a Pension Plan subject to Section4063 of ERISA during a plan yeal in
which it was a substantial employer (as defined in Section 4001(a)(2) of ERISA) or a cessation

of operations that is treated as such a withdrawal under Section a062(e) of ERISA; (d) a
cornplete or partial withdrawal by a Borrower or any ERISA Affiliate fion a Multiernployer
Plan or notifìcation that a Multiemployer Plan is in reorganization or insolvency pursuant to
Section 4247 or 4245 of ERISA; (e) the filing of a notice of intent to terminate, the tleatment of a
Plan amendment as a tennination under Sections 404I or 40411^ of ERISA, or the

cortmencement of proceedings by the PBGC to telminate a Pension Plan or Multiemployer Plan;

(Ð an event or condition which constitutes grounds under Section 4042 of ERISA for the

termination of, or the appointment of a trustee to adrninister) any Pension Plan or Multiemployer
Plan; (g) the irnposition of any liability under Title IV of ERISA, other than fol PBGC premiums

due but not delinquent under Section 4007 of ERISA, upon a Borower or any ERISA Affiliate;
(h) receipt from the IRS of notice of the failure of any Pension Plan (or any other Plan intencled

to be qualified under Section 401(a) of the Internal Revenue Code) to qualify under

Section40l(a) of the Intemal Revenue Code, or the failure of any trust folming part of any

Pension Plan to qualify f-or exemption fi'om taxation under Section 501(a) of the Internal

Revenue Code; (i)the imposition of a Lien pursuant to Section a01(a)(29) or 412(n) of the
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Intelnal Revenue Code or pursuant to ERISA with respect to any Pension Plan; O the

occurrence of a non-exempt "prohibited transaction" with respect to any Plan within the rneaning

of Sectio¡ 406 of ERISA or Section 4915 of the Internal Revenue Code; or (k) the receipt by a

Bo¡¡owgl. or any of its ERISA Aff,rliates of notice from any Multiemployer Plan that it is in
reorganrzation or insolvency or that it intends to terminate or has terminated.

ar Reserve P " means, fol any day during any lnterest Period, the

ïeserve percentage (expressed as a decimal, carried out to five decimal places) in effect on such

day, whether or not applicable to any Lender, under legulations issued from tirne to tirne by the

FRB for determining the maxirnum reserve requirement (including any emergency, supplemental

or other marginal reserve lequilernent) with respect to Eurocurrency funding (currently refered
LIBO Rate for each outstanding LIBOR Loan shall beliabilities Theto as "Eufo

adjusted automatically as of the effective date of any change in the Eurodollar Reserve

Percentage.

"EyçqL cf-D-q ulj" has the meaning specified in S 9.01

"Exchange Act" tneans the Securities Excha¡ge Act of 1934, as amended.

"Excluded Account" means (a) payroll accounts containing funds to be applied fol the

pay period next en<ling, (b) payroll taxes accounts, (c) employee benefit accounts, (d) health

savings accounts and worker's cornpensation accouttts, (e) any deposit account for the sole

purpose of holding cash that serves solely as collatelal or secutity under any letter of credit or

other obligation not prohibited hereunder, (Ð any deposit accouut used solely to cash

collaterulize or otherwise satisfy Laws relating to the sale and service of liquor), and (g) any

zerc-balance account.

"Excluded Subsidiar)¡" means any Subsidiary of Holdings (other than any Loan Party)

that is, and continues to be, any of: (i) a Foreign Subsidiar'y that is a CFC, (ii) any Foreign

Subsidiary that is a direct or indirect Subsidiary of a Foreign Subsidiar'y that is a CFC, (iii) a

Domestic Subsidiary that is (x) a direct or indirect Subsidiary of a Foreign Subsidiary that is a

CFC or (y) a Subsidiary substantially all of whose assets consist of Capital Stock of one or more

Foreign Subsidiaries that are CFCs and conducts no material business other than the ownership

of such Capital Stock (a "Foreign SubsidiaÐ¡ Holdco"), (iv) a captive insurance company, (v) a
not-for-profit Subsidiary, (vi) a Real Estate Financing Subsidiary, (vii) a Subsidiary to the extent

a guarantee therefi'om (A) is prohibited by applicable Law (incluciing any requirement to obtain

Governm.ental Approval with respect thereto), rule or regulation, or (B) is prohibited by any

Contractual Obligation (including an obligation to obtain third-party consent) existing on the

Closing Date (or if such subsidiary is acquired after the Closing Date, prior to the date such

Pelson was acquired) and such Contractual Obligation is not in contemplation of this exclusiotl

or (C) in the case of any Subsidtæry that is not a Wholly-Owned Sutrsidialy, is prohibited by any

Organtzational Document or shareholder agreement (including a requirement to obtain third-

party consent) existing on the Closing Date (or if'such subsidialy is acquired after the Closing

Date, prior to the date such Person was acquired) ancl such restriction is not it-t contemplation of
this exclusion subject to limits and exclusions to be agleed upoll, and (viii) a Subsidiary not

referred to above if ancl for so long as, in the reasonable judgrnent of the Adrninistrative Agent,

the cost of obtaining the Guarantee of such subsìdiary exceeds the practical benefits to the
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Seculed Parlies afforded thereby.

"Excluded Taxes" means any of the following Taxes imposed on or with respect to a
Recipient or lequired to be witliheld or deducted fiom a payment to a Recipient, (a) Taxes

irnpósed on or rneasuled by net income (however denominated), franchise Taxes, and branch

ptófit. Taxes, in each case, (i) imposed as a result of such Recipient being otganized under the

iaws of, or having its principal office or, in the case of any Lender, its applicable lending office

located in, the jurisdiction imposing such Tax (or any political subdivision thereof) or (ii) that are

Other Connection Taxes, (b) in the case of a Lender, U.S. feder'al withholding Taxes imposed on

arnounts payable to or for the account of such Lender with respect to an applicable interest in a
Loan or Òomrnitrnent pursuant to a law in effect on the date on which (i) such Lender acquires

such interest in the Loan or Commitment (other than pursuant to an assignment request by the

Borrower Representative under Section 12.15) or (ii) such Lender changes its lending office,

except in each case to the extent that, pursuant to Section 3.01, atnounts with respect to such

Taxes were payable either to such Lender's assignor imrnediately before such Lender became a

party hereto or to such Lender irnmediately before it changed its lending offìce, (c) Taxes

ãtttibutubl" to such Recipient's failure to comply with Section 3.01(f) and (d) any U'S. federal

withholding Taxes irnposed under FATCA.

"Facilities" means, al any time, any Site Lease or other Real Property owned, leased,

managed or operated by any Loan Party or any Subsidiary.

"Fair hare" has the meaning set forth in Section 10.06.

Contribution 'has the meaning set forth in Section 10.06.

"FATCA" tneans Sections 147I through 1474 of the Internal Revenue Code, as of the

date of this Agteement (or any amended or successor version that is substantively comparable

and not materially more onerous to comply with) atrd any current or future regulations or off,rcial

interpretations thereof, any applicable agreernent entered into pursuant to Section 1471(b) of the

Internal Revenue Code, any applicable intergovernmental agreement with respect to the

foregoi¡g and any fiscal or regulatory legislation, official administrative rules or guidance

adopted pursuant to any applicable intergovenmental agreement entered into in connection with
the irnplementation of such sections of the Internal Revenue Code.

"FDD" mealrs all of the uniform franchise offering circulals, franchise disclosure

documents and similar documents required to be used by Franchise Laws in the offer and sale of
Franchises.

"Federal Funds Rate" nteans, fot any day, the rate per annum equal to the weighted

average of the Lates on overnight federal funds transactions with members of the Federal Reserve

Systern arranged by federal fuuds brokers ou such day, as published by the Federal Reserve Bank

on the Business Day nexl suuoeediug such day, ptovidecl that (a) if such day is not a Business

Day, the Federal Funds Rate for such day shall be such rate on such transactions on the next

preceding Business Day as so published on the next succeeding Business Day, and (b) if no such

iate is so published on such next succeeding Business Day, the Fedelal Funds Rate for such day

shall be the average rate (rounded upward, if necessary, to a whole multiple of i/100 of I%)
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charged to the Adrninistrative Agent on such day on such transactions as determined by the

Administrative Agent, in its sole discretion.

"Final means a final order of the Bankruptcy Courl in the Cases authorizing and

approvi¡g this Agreernent and the other Loan Documents under, inter alia, Sections 364(c) and

(d) of the Bankruptcy Code on a final basis and entered at ol after a final hearing, in form and

substance satisfactory to the Adrninistrative Agent and the Lenders, in their sole and absolute

discretion, as the salne lnay be amended, rnodified, or suppletnented from tirne to time with the

express written joinder or consent of the Administlative Agent and the Lenders.

"FIRREA" ilteans the Financial Institutions Reform Recovery and Enforcement Act.

"Fiscal ' means a fìscal quarter of any Fiscal Year

"Fiscal Yeal" means the fiscal year of the Loan Parties and their Subsidiaries ending on

the Sunday closest to Septernber 30 of each calendar year'

"Flood Laws" has the meaning set forth in Section 1 i.15

"Foreign Lender" means a Lender that is not a U.S' Person.

"Foreign Subsidiar)¡" means any Subsidiary that is not a l)omestic Subsidiary.

"Foleign Subsidiarlr Holdco" has the meaning specified in the definition of Excluded

Subsidialy.

"Franchise" means a franchise (including any unit franchises, master franchises, regional

developers, area developers, sub-franchises, seller-assisted marketing plans or licenses)

pertaining to the establishrnent and operation of a restaurant under any of the "Houlihan's

Restaurant + Bar," "Devon/Bristol/Chequers Seafood" or "J.Gilbed's Wood Fired Steaks" trade

names and business systems.

"Franchise Agreement" nfeans arÌ agreement pursuant to which a Franchise is granted to

a Franchisee.

"Franchisee" means any Person who owns a Franchise.

"Franchi T,aws' ' means all laws, rules ol regulations of the United States Federal Trade

Commission and each other Governmental Authority relating to the relationship between

franchisor and fi'anchisees or to the offer, sale, termination, non-lenewal or transfer of
Franchises.

"F'RB" means the Board of Governors of the Federal Reserve System of the United

States

"Flonttng E,xposure" m.eans, at any time there is a Defaulting Lender, with lespect to the

L/C Issuer (or the Support Provider, as the case may be), such Defaulting Lender's Pro Rata

Share of the outstanding Letter of Credit Liabilities other than Letter of Credit Liabilities as to
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wliich such Defaulting Lender's participation obligation has been reallocated to other Lenders or

Cash Collateralized in accordance with the terms hereof.

"Funded ess' ' means, as to any Person at a parlicular time, without duplication,

all of the following, whether or not included as indebtedness or liabilities in accordance with
GAAP

(a) all obligations for borrowed ffroney, whether current or long-term

(including the Obligations and any Subordinated Indebtedness) and all obligations of such

Person evidenced by bonds, debentures, notes, loan agreements or other similar iustruments;

(b) all purchase money indebtedness;

(c) the principal portion of all obligations under conditional sale or other title
retention agleements relating to Property purchased by such Person (other than customary

leservations or retentions of title under agreements with suppliers entered into in the ordinary

course ofbusiness);

(d) all obligations in respect of the deferred purchase price of Property or

services (othel than trade accounts payable in the ordinary course ofbusiness);

(e) Attributable Indebtedness in respect of Capital Leases;

(Ð all prefered stock or other Disqualihed Capital Stock ploviding for
mandatory redemptions, sinking fund or like payments prior to the Termination Date;

(g) Earn-Out Obligations if, and only to the extent, such obligation has not

been paid in full in cash when due and payable (but only with lespect to the porlion of such

obligation that remains unpaid); and

(lÐ all indebtedness of the types specified in clauses (a) through (g) above

secured by (or for which the holder of such Funded Indebtedness has an existing right,

contingent or otherwise, to be secured by) any Lien on, or payable out of the proceeds of
production from, Property owned or acquired by such Petson, whether or not the obligations

secured thereby have been assumed.

"Funding Guarantor" has the meaning set forth in Section 10.06.

¿.GAAP)' means generally accepted accounting principles in the United States set forth in
the opinions and pronouncements of the Accounting Principles Board and the American Institute

of Cerlified Public Accountants and statements and pronouncetnents of the Financial Accounting

Standards Board, consistently applied and as in effect from time to time.

"Governmental Approvals" means any and all governmental licenses, autholizations,

legistlations, pennits, certificates, fi'anchises, qualifications, accteditations, consents ancl

approvals r'equired under any applicable Law and required in order fol any Person to carry on its

business as now conducted, of each Governmental Authority issued or requirecl under Laws

applicable to the business of any Borrower or arly of its Subsidiaries or to the transactions
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described herein or necessary in the sale, furnishing, ol delivery of goods or services under Laws

applicable to the business of any Bonower 01' any of its Subsidiaries.

"Govenrmental Authorit)¡" means any nation or governfiIent, any state or other political

subdivision thereof, any agency, autholity, instrumentality, r'egulatory body, court,

adrninistrative tlibunal, central bank or other entity exercising executive, legislative, judicial,

taxing, regulatory or administrative powers or functions of or pertaining to govelnment.

"Guarantee" nleans, as to any Person, (a) any obligation, contingent or otherwise, of such

Person guaranteeing or having the econornic effect of guaranteeing any Indebtedness or other

obligation payable or perfonnable by another Person (the "primaly obligor") in any ilIanner,

whether directly or indirectly, and including any obligation of such Person, direct or indirect,

(i) to purchase or pay (or advance or supply funds for the purchase or payment of) such

Indebtèdness or other obligation, (ii) to purchase or lease propefty, securities or services for the

purpose of assuring the obligee in respect of such lndebtedness ot' other obligation of the

payment or performance of such Indebtedness ol other obligation, (iii) to maintain working

òapital, equity capital or atly other f,rnancial statement condition or liquidity or level of income or

"uÀh 
flo* of the primary obligor so as to enable the primaly obligor to pay such lndebtedness or

other obligation, or (iv) entered into for the purpose of assuring in any other manner the obligee

in respect of such Indebtedness or othel obligation of the payrnent or perfonnance thereof ol to
protect such obligee against loss in lespect thereof (in whole or in part), or (b) any Lien on any

àssets of such Person securing any Indebteclness or other obligation of any other Person, whethet

or not such Indebtedness or other obligation is assumed by such Person. The amount of any

Guarantee shall be deemed to be an amount equal to the stated or determinable amount of the

related prirnary obligation, or portion thereof, in respect of which such Guarantee is made or, if
not stated or determinable, the maximurn reasonably anticipated liability in respect thereof as

determined by the guaranteeing Person in good faith. The term "GuaLantee" as a verb has a

corresponding rneaning.

"Guaranteed Obligations" has the rneaning set forth in Section 10.01.

"Guarantor" means each of Holdings, and all current and future direct or indirect

Subsidiaries of Holdings (other than the Borrowers and any Excluded Subsidiaries), and any

other Person joining this Agreernent as a "Guarantor" hereunder fiom time to time.

"Guaranty" means the guaranty made by each Guarantor in favor of the Administrative

Agent, the Lenders and the other Secured Parties pursuant to Article 10.

"Hazardous Materials" means all explosive or radioactive substances or wastes and all

hazarclous or toxic substances, wastes or other pollutants, including petroleum or petroleum

distillates, asbestos or asbestos-containing materials, polychlorinated biphenyls, lead-based paint,

toxic nold or fungus, radon gas, infectious or medical wastes and all other substances or wastes

of any natule regulated pursuant to any Environmental Law.

"I-Ioldings" has the meaning set forth in the pleamble to this Agreement.
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"lndebtedness" lneans, as to any Person at a particular time, without duplication, all of
the following, whether or not included as indebtedness or liabilities in accordance with GAAP:

(a) all Funded Indebtedness;

(b) the Terrnination Value of any Secured Hedge Agreement,

(c) Synthetic Leases, Sale and Leaseback Transactions and Securitization

Transactions,

(d) all obligations in respect of Disqualified Capital Stock; and

(e) all Guarantees with respect to outstanding indebtedness of the types

specified in clauses (b), (c) and (d) above of any other Person.

"Indemni Liabilities' 'has the meaning set forth in S 12.05

"lndemnified Taxes" means (a) Taxes, other than Excluded Taxes, irnposed on or with

respect to any payment made by or on account of any obligation of any Loan Party under any

Loan Document and (b) to the extent not otherwise described in (a), Other Taxes.

"Indemnitees" has the meaning set forth rn S 12.05

"Inform4!i-q_n" has the meaning set forth in Section 12.08

"lntel Securi means any intellectual property security

agreernent, any trademark security agreement, any copyright security agreement, or any patent

security agreernent, in each case made by the grantors parly thereto, in favor of the

Adrninistrative Agent, for the benefit of the Secured Parties, in each case, in forrn and substance

reasonably satisfactory to the Adrninistrative Agent, as the same may be amended, restated,

modified or supplemented in accordance to the tenns thereof and hereof.

"Interest Payment Date" m.eans (a) as to any LIBOR Loan, the last day of each Interest

Per.iod applicable to such LIBOR Loan and the Revolving Loan Maturity Date; and (b) as to any

Base Rate Loan Loans, the last Business Day of each calendar month and the Revolving Loan

Maturity Date.

"lnterest Period" means, as to each LIBOR Loan, the period cornmencing on the date

such LIBOR Loa¡ is disbursed or converted to or continued as a LIBOR Loan and ending on the

date one (1) rnonth thereafter, provided, that:

(a) any Interest Period that would otherwise end on a day that is not a

Business Day shall be extended to the next succeeding Business Day unless such Business Day

falls in another calenclar month, in which case such Interest Period shall end ou the next

preceding Business Day;

(b) any lnterest Period that begins on the last Business Day of a calendar'

month (or on a <lay for which there is no nurnerically corresponding day in the calendar mouth at

Ir247 001-w00s87r3.2) 17

I 42 I 2900()v I 1

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 75 of 184



the end of such lnterest Period) shall end on the last Business Day of the calendar rnonth at the

end of such Interest Period; and

(c) no Interest Period shall extend beyond the Revolving Loan Matulity Date,

as applicable.

"Interim Order" means an order of the Bankruptcy Court in the Cases authorizing and

approving this Agteement and the other Loan Docutnents, for an interim period, under, inter alia,

Sections 364(c) and (d) of the Bankruptcy Code and entered at or aftu a hearing, in fonn and

substance satisfactory to the Administrative Agent and the Lenders, in their sole and absolute

discretion and attached hereto as Exhibit H.

"Intelnal Code" means the Internal Revenue Code of 1986, as amended, and

any successor thereto.

"Investment" lrteans, as to any Person, any direct or indirect acquisition or investrrent by

such Person, whether by rneans of (a) the purchase or other acquisition of any of the Capital

Stock of another Person, (b) a loan, advance ol capital contlibutiou to, Guarantee or assumption

of debt of, or purchase or other acquisition of any other debt or equity participation or interest in,

another Person, or' (c) an Acquisition. For purposes of covenant compliance, the amount of any

Investment sliall be the amount actually invested, without adjustment fol subsequent increases or

decr'eases in the value of such lnvestment or any returns of capital.

"InvoluntalJ/ Disposition" means any loss of, damage to or destruction of, or any

condemnation or other taking for public use of, any Property of any Loan Party.

"IP Rights" has the meaning set forth in Section 5.17

((IRS" rteans the United States Intemal Revenue Servtce'

.'ISP)' means, with respect to any standby Letter of Cleclit, the "International Standby

Practices 1998" published by the Institute of International Banking Law & Practice (or such later

version thereof as may be in effect at the time of issuance).

"Landlord Agreement" means any agt'eement between the Administrative Agent and the

landlord of Real Property occupied by a Loan Party, as tenant, which agreement shall be in fonn
and substance as is reasonably satisfactory to the Administrative Agent, as amended,

supplernented, modified, replaced, substituted for or restated fi'om time to time and all exhibits

and schedules attached thereto.

"Laws" means, collectively, all intemational, foreign, federal, state and local statutes,

treaties, rules, guidelines, regulations, ordinances, compacts, codes and administrative or judicial

preoedents or authorities, including the interpletation or: aclministration ther"eof by aîy
Goverrulental Authority charged with the enforcetnent, interpretation or adrninistlation thereof,

a¡d all applicable adrninistrative orders, wlits, injunctions, decrees, directed duties, requests,

licenses, authorizations, permits and othel Governmental Approvals of, and agreemeuts with,

any Govemmental Authority, in each case whether or not having the f'oroe of law.

{ 1247.00 r -w00 s87 t3.2}
142129006v I I

18

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 76 of 184



"Lender" means each Person identified as a "Lender" on the signature pages hereto and

its successors and assigns.

"Lender Parties" has the rneaning specified in Section 12.07(e).

"Lender Securitization" has the meaning specified in Section 12.07(g).

"Lending Office" meatrs, as to any Lender, the office or offìces of such Lender described

as such in such Lender's Adrninistrative Questionnaile, or such other office or offices as a
Lender may from time to time notify the Borrower Representative and the Adrninistrative Ageut.

..LIBO B Rate" l1teans?

(1) for any Interest Period with r:espect to any LIBOR Loan:

(a) the rate per annum equal to the rate detennined by the Adrninistrative
Agent to be the London Interbank Offer'ed Rate benchmark rate which is calculated and

distlibuted by the ICE Benchrnark Adrninistration Data Service ("ICE") (or any successor

theleto) for deposits in Dollars (for delivery on the first day of such Interest Period) with a terrn

equivalent to such Interest Period, determined as of approximately II:45 a.m. (London tirne) (or

such othel time as confirmed by ICE (or any successor thereto)) two (2) Business Days prior to
the first day of such Iuterest Period, or

(b) if the rate referenced in the preceding clause (a) does not appear through

such service or such service shall not be available, the rate per annum equal to the rate

detennined by the Administrative Agent to be the offered rate which is calculated and distributed
daily by ICE (or any successor thereto) as an average ICE Benchmark Administration Lirnited
Interest Settlement Rate for deposits in Dollars (for delivery on the first day of such Interest

Period) with a term equivalent to such lnterest Period, determined as of approximately
II:45 a.m. (London time) two (2) Business Days prior to the first day of such Interest Period, or

(c) if the rates referenced in the preceding clauses (a) and (b) are not

available, the rate per annurn (rounded upward to the next 1/100th of Io/o) determined by the

Administrative Agent as the rate of intelest at which deposits in Dollars for delivery on the fìrst

day of such Interest Period in same day funds in the approximate arnount of the LIBOR Loan

being made, continued or converted by JPMolgan Chase Bank and with a tenn equivalent to

such Interest Period would be offered by JPMorgan Chase Bank's London Branch (or such other

major bank as is acceptable to the Administrative Agent if JPMorgan Chase Bank is no longer

offering to acquire or allow deposits in the London interbank eurodollar market) to major banks

in the London interbank eurodollar market at their request at approximately 17:45 a.m. (London

tirne) two (2) Business Days prior to the first day of such lnterest Period.

(2) lor any day with respect to an interest rate calculation for a Base Rate Loan:

(a) the late per annum equal to the rate deterrnined by the Administrative
Agent to be the offer'ed rate which is caloulated and distlibuted daily by ICE (or any successoÍ

theleto) as an average ICE Benchmark Adrninistration Limited Interest Settlement Rate for'

deposits in Dollars (for delivery on such day) with a term equivalent to three (3) months,
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determined as of approximately 11:45 a.rn. (London tirne) two (2) Business Days prior to such

day, or

(b) if the rate referenced in the preceding clause (a) does not appear through

such service or such service shall not be available, the rate per annum equal to the rate

determined by the Adrninistrative Agent to be the offered rate through such other service that

displays an average ICE Benchrnark Administration Limited Interest Settlernent Rate for
deposits in Dollars (for delivery on such day) with a term equivalent to three (3) months,

determined as of approximately 1 1:45 a.m. (London tirne) two (2) Business Days prior to such

day, or

(c) if the lates referenced in the preceding clauses (a) and þ) are not

available, the rate per annum (rounded upward to the next 1/100th of 1%) detenlined by the

Adrninistrative Agent as the rate of interest at which deposits in Dollars (for delivery on such day

in same day funds) with a tenn equivalent to three months, determined as of appr'oximately 1 I :00

a.m. (London time) two (2) Business Days prior to such day in the approximate amount of such

Base Rate Loan by JPMorgan Chase Bank and with a term equivalent to three (3) months would

be offered by JPMorgan Chase Bank's London Branch (or such other major bank as is
acceptable to the Adrninistrative Agent if JPMorgan Chase Bank is no longer offering to acquire

or allow deposits in the London interbank eurodollar market) to major banks in the London

intelbank eurodollar market at their request at apploximately 11:45 a.m. (London tirne) two (2)

Business Days prior to such day.

"LIBO Rate" means the greater of: (a) 1.00%; and (b) (1) for any Interest Period with
respect to any LIBOR Loan, a rate peï annum determined by the Administrative Agent to be

equal to the quotient obtained by dividing (i) the LIBO Base Rate for such LIBOR Loan for such

Interest Period by (ii) one minus the Eurodollar Reserve Percentage fol such LIBOR Loan for
suclr Interest Period and (2) for any day with respect to any Base Rate Loan bearing interest at a

rate based on the LIBO Rate, a rate per annullt detennined by the Administrative Agent to be

equal to the quotient obtained by dividing (i) the LIBO Base Rate for such Base Rate Loan for
such day by (ii) one rninus the Eurodollar Reserve Percentage for such Base Rate Loan for such

day.

"LIBOR Loan" means any Loan (other than Base Rate Loans bearing interest at a rate

based on the LIBO Rate) which accrues interest solely by reference to the LIBO Rate plus the

Applicable Margin, in accordance with the tenns of this Agreement.

"Lien" tneans any mortgage, pledge, hypothecation, collateral assignment, deposit

arrangetnent, encurnbrance, lien (statutory or other), charge, or preference, priority or other

security interest or prefelential anangement of any kind or nature whatsoever (including any

conditional sale or other title retention agreement, and any financing lease having substantially

the same economic effect as any of the foregoing).

((Loatl)' lneans an extension of credit by a Lendel to any Borrower under Article 2 in the

forur of a Revolving Loan.
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"Loan Documentj;" means this Agreernent, each Note, each Collateral Document, each

Request for Credit Extension, each Issuer Document and each other document, instrument or

agreement from tirne to time executed by any Loan Party pursuant to this Agleement.

"Loan ce' ' Íteans a notice of (a) a Borowing of Revolving Loans, (b) a conversion

of Loans from one Type to the other pursuant to Section 2.02(a), or (c) a continuation o

Loans pursuant to Section 2.02@), which, if in writing, shall be substantially in the

ERISA or any employee benefit plan of the type described in
which Borrower or any ERISA Affiliate incurs or othet'wise

f LIBOR
fonn of

Section a001(a)(3) of ERISA, to
has, has had, ol may have anY

Exhibit A.

"Loan Parties" means, collectively, each Borrower and each Guarantor.

"Material Adverse Effect" lrìeans (a) a rnaterial advelse change in, ot a material adverse

effect upon, the operations, business, propefties, assets, liabilities (actual or contingent), financial

condition of the Loan Parties and their Subsidiaries taken as a whole, but excluding the effect of
the filing of the Cases; (b) a material impainnent of the ability of the Loan Parties, taken as a

whole, tó perfo¡n their obligations under the Loan Documents; or (c) a material advet'se effect

upon the ilghtr and remedies of tlie Adrninistrative Agent and the Lenders under the Loan

Docurnents.

"Maxim Rate" has the meaning set forth in Secti 12.10

"Moody'S" means MoOdy's InvestOrs SelviCe, Inc. and any Successol thereto

"Multiernployer Plan" ffreans any rnultiernployer plan described in Section 3(37) of

obligation or liability, contingent or otherwise.'

"Net Cash Proceeds" lrteans lhe aggregate cash and Cash Equivalents proceeds (including

insurance proceeds and condemnation awards) received by any Loan Parly or any Subsidiary in

respect of any Disposition or Involuntary Disposition net of (a) direct thild-pafiy costs or

.*p"nr", incuired in connection therewith (including legal, accounting and investment banking

feês, and sales comrnissions payable to third parties unrelated to Loan Parties), (b) taxes paid or

payable as a result thereof (after taking into account any available tax credits or deductions and

ãny tu* sharing arrangem.ents), and (c) the amount necessary to letire any Indebtedness secured

bya permitted Lien on the related Property that is senior in priority to the Lien of Adrninistrative

Agent ald is also required to be discharged in connection with such disposition ol issuance; it
beìng understood thaf "Net Cash Proceeds" shall include auy cash ol Cash Equivalents received

upo¡ the sale or othel disposition of any non-cash consideration received by any Borrower ot

any Subsidiary in any Disposition or Involuntary Disposition.

"Note" or "Notes" means each Revolving Note, individually or collectively, as

appr:opdate.

"Obligatio¡s" means all advances to, and debts, liabilities, obligations, covenants and

duties of, any Loan Party now or hereinafter alising frorn time to time uncier this Agreernent and

any other Loan Document or otherwise with respect to any Loan (inclucling the obligation to pay

prilcipal and inter.est thereon and all fees and other costs and liabilities wìth respect thereto),

{ I 247.001 -w00581 13 2\r
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Reirnbursernent Obligation or Unreimbursed Amount, whether direct or indirect (including those

acquired by assumption), absolute or contingent, due or to become due, now existing or hereafter

ar-ising and including interest and fees that accrue after the coilllrencerlent by or against any

Loan Party or any Affìliate thereof of any proceeding under any Debtor Relief Laws naming

such Person as the debtor in such proceeding, regardless of whether such interest and fees are

allowed clairns in such proceeding. The foregoing shall also include any Banking Services

Obligations.

"OFAC" means The Office of Foreign Assets Control of the U.S. Department of the

Treasury.

"OFAC Sanctions" means the country or' list based economic and trade sanctions

adrninistered and enforced by OFAC.

Course of ' shall lrean, with respect to any Debtor, the ordinary

course of such Debtor's business, as conducted on the Closing Date and reasonable extensions

thereof, and undertaken by such Debtor in good faith and not for the purpose of evading afiy

covenant or restriction in this Agreernent ol any othel Loan Docuntent, and after taking into

account any limitations on the conduct of the Debtors' business resulting from the

commencement of the Cases and each Debtor's status as debtor in possession under chapter 1 i
of the Bankruptcy Code.

zatton " nleans , (a) with respect to any corporation, the charter,

certificate or articles of incorporation and the bylaws (or equivalent or comparable constitutive

documents with respect to any non-U.S. jurisdiction); (b) with respect to any limited liability
company, the cerlificate or articles of formation or organization and operating agreement; and

(c) with respect to any parlnership, joint ventuLe, trust or other form of business entity, the

partnership, joint venture or other applicable agreement of formation or organization and auy

ãgreement, instrument, filing ol notice with respect thereto filed in connection with its formation

or organization with the applicable Governmental Authority in the jurisdiction of its formation or

organization and, if applicable, any certificate or afiicles of formation or oÍganization of such

entity.

"Other Connection Taxes" m.eans, with respect to any Recipient, Taxes imposed as a

result of a present or former connection between such Recipient and the jurisdiction imposing

such Tax (other than connections arising from such Recipient having executed, delivered,

become a party to, perfonned its obligations under, received payrnents under, received or

perfected a security intelest under, engaged in any other transaction pursuant to or enforced any

Loan Document, or sold or assigned an interest in any Loan or Loan Document).

"Other Taxes" means all plesent or futule stamp, couft or documentary, intangible,

lecording, filing or sirnilar Taxes that arise fiotn any payrnent made under, fi'om the execution,

delivery, performance, enf'orcement ol legistratton ot-, fiotn the receipt or perfection of a security

interest undeL, or otherwise with respect to, any Loan Doculneltt, except any such Taxes that are

Other Connection Taxes imposed with res¡lect to au asstgtrment (other than an assignment made

pursuant to Section 12.15).
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*Pafticioant" has the meaning set forth in Section 12.07(d\

"Pafiicipant Registel" has the meaning specified in section 12.07(d).

"Patriot Act" has the meaning speci fied in Section 5.28

"BEGQ" means the Pension Benefìt Guaranty Corporation or any successolthereto.

"Pension Plan" meaus any Plan, other than a Multiemployer Plan, that is subject to

Title IV of ERISA and is sponsored ol maintained by any Borrower or any ERISA Affiliate or to

which any Borrower or ally ERISA Affrliate contributes or has an obligation to contribute, or

with respect to which any Borrower or any ERISA Affiliate may have any liability or in the case

of a multiple ernployer or other plan described in Section 4064(a) of ERISA, has made

contributions at any time during the imrnediately preceding six (6) plan years.

"Pennitted Liens" means, at any time, Liens in respect of Ploperty of the Loan Pafiies

and their Subsidiaries permitted to exist at such time pursuant to the terms of Section 7.02.

"Permitted Variance" has the meaning specified in Section 6.17(a).

¿¿Persol" rteans any natural person, corporation, limited liability colnpaíly? trust, joint

venture, association, company, partnership, Governmental Authority or other entity'

"Petition Date" has the meaning specified in the recitals to this Agleement.

"Plan" means any "employee benef,rt plan" as defined in Section 3(3) of ERISA which is

or was sponsored, maintained or contdbuted to by, or required to be contributed by the

Borrowers, any of tlieir Subsidiaries or, with respect to any such plan that is subject to Section

4I2 of the Code or Title IV of ERISA, any of their respective ERISA Affiliates, and with respect

to which any Borrower or any Subsidiary has or may have any liability..

"Pre-Peti Asent' 'has the rneaning specified in the recitals to this Agreement

"Pre-Petition Collateral" shall mean all "Collateral" as defined in Pre-Petition Credit

Agreement in existence as of the Petition Date.

has the meaning specif,red in the recitals to this"Pre-P
Agreement.

"Pre-Petition Lenders" has the meaning specified in the recitals to this Agreement.

"Pre-Petition Loan Documents" lneans the "Loan Documents" (as defined in the Pre-

Petition Credit Agreement)

"Pre-Petition Obl ìsalious" l-ì1ear1s all Obl
Agreement)
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tion P rneans a payment (by way of adequate protection or otherwise) of
pri¡cipal or interest or otherwise on account of any pre-petition Indebtedness or trade payables or

other pre-petition clairns against any Debtol.

"Proceedings" lleans any actual or threatened civil, equitable or criminal proceeding

litigation, action, suit, claim, investigation (governmental or judicial or otherwise), dispute

i¡dichne¡t or prosecution, pleading, demand or the irnposition of any fine or penalty or similar

mattel.

"Propçdy_Çenlesled" means, with respect to any obligation of a Loan Party, (a) the

obligation is subject to a bona fide dispute regarding atnount or the Loan Parly's liability to pay;

(b) the obligatioir is beirig properly contested in good faith by appropliate proceedings plomptly

instituted aird diligently pursued; (c) appropriate reserves have been established in accordance

with GAAP; (d) non-payment could not reasotrably be expected to result in a Material Adverse

Effect, nor result in forfeiture or sale of any assets of such Loan Party pending resolution of such

contest proceedings and the payrnent of any liabilities resulting therefrom; (e) no Lien (other

than a pèrmitted Lien) is imposed on assets of such Loan Party; and (f) if tlie obligation results

from entry of a judgrnent or other order, such judgrnent or order is stayed pending appeal or

other judicial review.

"Pïopert)¡" Íteans any interest of any kind in any property ol asset, whether real, personal

or mixed, or tangible or intangible, including Capital Stock.

"Pro Rata Share" means, with respect to any Lender at any tirne, with respect to such

Lender's Revolving Commihnent and Revolving Letter of Credit Liabilities at any tirne, a

fi.action (expressed as a percentage, carried out to the ninth decimal place), the numerator of
which is the arnount of the Revolving Commitment of such Lender at such time and the

denominator of which is the arnount of the total Revolving Cornmitments at such time, provided

that if commitments of each Lender to make Revolving Loans have been terminated pursuant to

Section 9.02, then the Pro Rata Share of each Lender shall be deterrnined based on the Pro Rata

Share of such Lender's Revolving Exposure. The initial Pro Rata Share of each Lender is set

forth opposite the nalne of such Lender on Schedule 2.01 or in the Assignment and Assurnption

pur.suant to which such Lender becomes apafty hereto, as applicable.

"Public Lender" has the meaning set forth in Section 12.02(e).

"R&W Insurance Policy" means that certain Replesentations and Warranties Insurance

policy (Buyer Version), issued by Aspen Managing Agency Limited (Syndicate ASP 4711 at

Lloyá's), Èrit Syndicates Lirnited (Syndicate BRT 2987 at Lloyd's), R J i(iln & Co Limited

(Syndicate KLN 510 at Lloyd's), BFP Consortium 9562 (BAR 1955 66.610/, and MRE 5151

33-.33% at Lloyd's) managed by Barbican Managing Agency Limited, Renaissance Re Syndicate

Management Lirnited (Syndicate RNR 1458 al Lloyd's), Mitsui Sumitomo Insulance

Underwriti¡g (Syndicate MIT 321tJ at Lloyd's), Chaucer Synclicates Limited (Syndicate CSL

1084 at Lloyd's) and Novae Syndicates Limited (Syndicate NVA 2007 at Lloyd's) under

Certificate No. AMBQ1824-01 and Columbia Casualty Cornpany, uuder Policy No. 41 5864525,

effective as of December 17 ,201 5.
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"Ratiug Agencies" has the meaning set forth in Section 12.08(b).

"Real Estate Financing Subsidiary" means a Subsidiary of Holdings fonned and

thereafter maintained solely for the purpose of holding real property acquired by the Loan Parties

and their Subsidiaries, which Subsidiary shall conduct no business other than the holding of such

real estate and, ifapplicable, the leasing ofsuch leal estate to a Loan Party or a Franchisee.

"Real Estate Indebtedness" means non-recourse Indebtedness incurred by a Real Estate

Financing Subsidiary consisting of acquisition financing arrangements or constnrction loans

frorn unaffiliated third parties, provided that such lndebtedness may only be secured by the Real

Property being acquired or developed.

"Real Propert)¡" means the real estate listed on Schedule 5.20(a), and any other real estate

owned or leased after the Closing Date.

"Recipient" means (a) the Administlative Agent, (b) any Lender, (c) any L/C Issuer and

(d) any Suppor't Provider, as applicable.

"Register" has the meaning set forth in Section 12.07(c).

"Reqistrat" has the meaning set forth in Section 12.07(c).

"Regulation U" and "Regulation X" Ínean, respectively, Regulations U and X of the

Board of Governors of the Federal Reserve Systern or any successor, as the same may be

amended or supplemented from tirne to time.

"Reorganization Plan" nleans a plan or plans of reorganization in the Cases.

"Reportable Event" ÍÌeans any of the events set forth in Section a0a3@) of ERISA, other

than events for which the thirty-day notice period has been waived.

"Representatives" has the meaning set forth in Section 12.08(b)'

"Request for Credit Extension" means with respect to a Borrowing, a Loan Notice.

"Required Lenders" m.eans (a) at any time there are two or fewer non-Defaulting

Lenders, Lenders holding in the aggregate one hundred percent (100%) of (i) the Revolving

Commitments and the outstanding Term Loan(s) or (ii) if the Revolving Comrnitments have

been terminated, the Revolving Exposures and the outstanding Tenn Loan(s) or (b) at any other

time, Lenders holding in the aggregate more than fifty percent (50%) of (i) the Revolving

Commitments and the outstanding Telrn Loan(s) or (ii) if the Revolving Cornmitments have

been terminated, the Revolving Exposures and outstanding Term Loan(s) (for purposes of this

defi¡ition (x) Lenders that are Affiliates of one another shall be considered as one Lender, and

(y) participations of Loans ancl Commitments by any Lender pursuaut to Section 12.07(d) shall

not reduce the amount cleerned held by such Lender). The Revolving Cornmitrnents (or, if the

Revolvi¡g Commitments have terminated, the Revolving Exposure) held or deemed held by any

Defaulti¡g Lender shall be excluded for purposes of making a detemlination of Required

Lenders.
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"Responsible Officer" means (a) the chief executive officer, president, chief financial

officer or treasurer of a Loan Party and (b) solely for purposes of the delivery of incurnbency and

other certificates of the type conternplated under Section 4.01(b), the secretary or any assistant

secretaly of a Loan Par1y. Any docurnent delivered hereunder that is executed by a Responsible

Officer of a Loan Parly shall be conclusively presumed to have been authorizedby all necessary

corporate, partnership and/or other action on the part of such Loan Party and such Responsible

Officer shall be conclusively presumed to have acted on behalf of such Loan Pafiy.

"Restricted Pa)¡ment" means (a) any dividend or other distribution, direct or indirect, on

account of any shares (or equivalent) of any class of Capital Stock of any Loan Party or any of
its Subsidiaries, now or heleafter outstanding, (b) any redernption, retirement, sinking fund or

sirnilar payment, purchase or other acquisition for value, direct or indirect, of any shares (or

equivalelt) of any class of Capital Stock of any Loan Parly or any of its Subsidiaries, now 01'

héreafter- outstanding, (c) any payment made to retire, or to obtain the surrender of, any

outstanding warrants, oPtions or other rights to acquire shares of any class of Capital Stock of
any Loan Party or any of its Subsicliaries, now or hereafter outstanding, (d) any payment from

any Loan P
Loan Parly
or an Affi
agreernents

arly to Holdings not expressly permitted by Section 7.06 and (e) the paynent by any

or any of its Subsidiaries of any management, advisory or consulting fee to Sponsor

liate of Sponsol including, without limitation, pursuant to any managellent fee

"Revolvinq Availabilitv" l'neans , at any time, an arnount equal to (a) the total Revolving

commitments less (b) the total Revolving Exposures at such time.

"Revolving Commitment" means, as to each Lender, its obligation to make Revolving

Loans to the Borrowers pursuant to Section 2.01 in an aggregate principal amount at any one

ti¡re outsta¡ding not to exceed the amount set forth opposite such Lender's name on

S e2.01 or in the Asstgnment and Assumption pursuant to which such Lender becomes a

party hereto, as applicable, as such amount may be adjusted from time to time

ihir Agt".-ent. The aggregale amount of the Revolving Commitments of all
in accordance with
Revolving Lenders

is $5,000,000

"Revol rreans, with respect to any Lender at any time, the outstanding

principal atnount of such Lender's Revolving Loans.

"Revolving Lenders" Íteans, as of any date of determination, Lenders having a
Revolving Comrnitment, or after the Revolving Commitments have terminated, Lenders liolding

any portion of the outstauding Revolving Loan.

"Revolving Loan" has the meaning specified in Section 2.01(a).

"Revolving Loan Maturitv Date" means the earlier to occur of: (i) the closing of an

Approved 3ó3 Sale; and (ii) January 31,2020

"Revolving Note" has the meanlng specl fiecl in Section 2.II(a\

"S&P" 1rìeans Standard & Poor's Ratings Services, a division of The McGraw Hill
Cornpanies. Inc. and any successor thereto.
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"Sale and Leaseback Transaction" means, with respect to any Loan Party or any

Subsidiary, any arrallgement, directly or indirectly, with any Person whereby such Loan Party or

such Subsidiary shall sell or ttansfer any real properly used or useful in its business, whether

now owned or hereafter acquired, and thereafter rent or lease such properly or other property that

it intends to use for substantially the same pulpose or pulposes as the property being sold or

transferred.

"sanctioned Entity" means (a) a countïy or a governlnent of a country, (b) an agency of
the govemment of a country, (c) an organtizalion directly or indirectly controlled by a countly or

its gãvenment, or (d) a Person resident in or determined to be resident in a country, in each case,

that is subject to a country sanctions program adrrinistered and enforced by OFAC.

Pefson" means a Person named on the OFAC-maintained list of "Speciallyrrs

Designated Nationals" (as defined by OFAC).

"SEC" means the Securities and Exchange Commission? or any Governtnental AuthoÏity

succeeding to any of its principal functions.

"secured Parties" means, collectively, the Adrninistrative Agent, an Affiliate of the

Ad¡rinistrative Agent who provides Banking Services, all other Agents, and the Lenders.

"Securitization Transaction" means any financing ttansaction or series of financiug

transactions (including factoring arrangements) pursuaut to which any Borrower or any

Subsidiary may sell, convey or otherwise transfer, or grant a security interest in, accounts,

payrnents, receivables, r'ights to future lease payments or residuals or similar rights to payrnent to

a special purpose subsidiary or aff,rliate of any Person.

"securit)¡ Agreement" means the Security Agreement dated as of the Closing Date

executed in favor of the Administrative Agent by each of the Loan Pafiies, as the same may be

amended, modified, extended, restated, replaced or supplemented fi'orn time to tirne'

"Site Lease" means a lease between a Loau Party or its Subsidiary for the prernises on

which a Store is located.

"sponsor" rteans York Capital Managernent and its Controlled Investrnent Affiliates.

"statutor)¡ Fees" means fees required to be paid to the U.S. Trustee pursuatlt to the

Interim Order or the Final Order.

"Store" means a restaurant owned and operated by a Loan Parly (other than Holdings) as

a "Houlihan's Restaur¿¡f * BaL," "Devon/Bristol/Chequers Seafood" or'"J.Gilbert's Wood Fired

Steaks".

"subsidiar)¡" of a Person means a corporation, partnership, limited liability company or

other- business eltity of which a rnajority of the shares of Capital Stock having ordinary voting

power for the election of directors or other governing body (other" than Capital Stock having such

po*"r o¡ly by reasoÍt of the happening of a contingency) ale at the time beneficially owned, or

i¡" t11ur1ugernent of which is othelwise controlled, directly or inclilectly, through one or rlore
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intelnediaries, or both, by such Person. Unless othetwise specified, all references herein to a

"subsidiary" or to "subsidiaries" shall refer to a Subsidiary or Subsidiaries of the Loan Parties.

"Superþriori tv Claim" rreans an allowed claim against any Debtor or such Debtor's

estate in the Cases which is an adrninistrative expense clairn having priority over (a) any

allowed administrative expenses (other than the Carve-Out) and (b) all unsecured clairns now

existing or hereafter arising, including any adr-ninistrative expenses of the kind specified in the

Bankruptcy Code, including without lirnitation Sections 105, 326,328,330,331,364(cX1), 365,

503, 506(c) (upon entry of the Final Order), 507,546, 126, 1113 or 1114 of the Bankruptcy

Code.

"S)¡nthetic Lease" ûteans any synthetic lease, tax retention operating lease, off-balance

sheet loan or similar ofÊbalance sheet financing arrangement whereby the arrangement is

considered borrowed ûroney indebtedness for tax pulposes but is classified as atr operating lease

or does not othelwise appear on a balance sheet under GAAP.

"Taxes" means all present or futule taxes, levies, imposts, duties, deductions,

withholdings (including backup withholding), assessments, fees or other charges imposed by any

Governmental Authority, including any interest, additions to tax ol penalties applicable thereto.

"Termination Date" means the date that (a) all Obligations (other than contingent

obligations in lespect of Banking Services Obligations and contingeut indemnification

obligations to the extent no claim giving rise theleto has been asserted) have been indefeasibly

been paid in full in cash, and (b) no commitments or other obligations of any Lender to provide

funds to the Borrowers remain outstanding.

"Type" means, with respect to any Loan, its characteÍ as a Base Rate Loan or a LIBOR

Loan.

"uCC" rteans the Unifor'm Commelcial Code as in effect in any applicable jurisdiction.

rrreans the excess of a Pension Plan's benefit liabilities

and all

Pension
under Section a001(a)(16) of ERISA, over the cutrent value of that Pension Plan's assets,

determined in accordance with the assumptions used for funding the Pension Plan pursuant to

Sections 412 and 430 of tlie Internal Revenue Code fol the applicable plan year,

"United States" and "IJ.S." mean the United States of America.

"U.S. Person" means any Person that is a "United States person" as defined in Section

7701(a)(30) of the Internal Revenue Code.

"U.S. Tax Cornoliance fi cate' ' has the meaning assigned to such term in Section

3.01(fl(iixBX3).

"U.S. Tlustee" shall have the meaning set forth in the Interim Order, ot, after the entry of
the Final Ordel, in the Final Order.
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Owned Sub lneans any Person I00% of whose Capital Stock is at the

time owned by a Loan Party directly or indirectly thr'ough other Persons i00% o f whose Capital

Stock is at the time owned, directly or indirectly, by such aLoan Party.

"Winghaven" nleans Winghaven Restaurant Partners, LLC, a Missouri limited liability

"o1npuny. 
A, of the Closing Date, the Borrowers have a 30.0% equity interest in Winghaven and

Winghaven is not a SubsidiarY.

"Winghaven Debt" ilìeans indebtedness of Winghaven under its credit facility owing to

one or rnore third-party lenders

"Winsha Manasernent Aç'reel'nent" lneans that certain agreement by and among

Winghaven and HRI dated October 31 ,2003.

"Withholcling Agent" means any Loan Party and the Administrative Agent.

l,0Z Other Interpretive Provisions. With refelence to this Agreement and each other

Loan Document, unless otherwise specified herein or in such other Loan Document:

(a) The definitions of terms helein shall apply equally to the singular and

plural forms of the terms defined. Whenever the context may require, any ptonoun shall include

ih" 
"orrarponding 

masculine, feminine and neuter forms. The words "include," "includes" and

"includinÁ" shall be deerned to be followed by the phrase "without limitation." The woLd "will"
shall be construed to have the same meaning and effect as the word "sha11." Unless the context

requires otherwise, (i) any definition of or reference to any agreement, instrument or other

doãument (including any Organtzation Document) shall be construed as referring to such

agreement, instrument or other document as from tirne to time amended, supplemented or

oiherwise rnodihed (subject to any restrictions on such amendtnents, supplements or

modifications set forth herein or in any other Loan Document), (ii) any reference helein to any
person shall be construed to include such Person's successors and assigns, (iii) the words

"herein," "hereof' and "hereunder," and words of similar irrrport when used in any Loan

Dicument, shall be construed to refer to such Loan Document in its entirety and not to any

parlicular provision thereof, (iv) all references in a Loan Document to Articles, Sections,

Èxhibits and Schedules shall be construed to refel to Articles and Sections of, and Exhibits and

Scheclules to, the Loan Document in which such references appear, (v) any reference to any law

sliall include all statutoly and regulatory provisions consolidating, amending, replacrng or

interpreting such law and any reference to any law or regulation shall, unless otherwise specified,

refei to such law or regulation as amended, modified or supplemented from time to time, and

(vi) the words "asset" and "propert)r" shall be construed to have the same meaning and eîfect and

to refer to any and all real and personal property and tangible and intangible assets and

propefiies, including cash, securities, accounts and contract rights.

In the computatiou of periods of time from a specified date to a later(b)
specified date, the woLcl "fiotn" means ' 'fi'otlr and includine;" the words "to" and "until" each

rnean "to but excludiug;" and the word "through

{ r 247.001-w00s87 I 3.2 }
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(c) Section headings herein and in the other Loan Documents are included for

convenience of reference only and shall not affect the interpretation of this Agreement or any

other Loan Document.

1.03 Accounting Terms.

(a) Except as otherwise specifically prescribed herein, all accounting terms

not specifically or cornpletely defined herein shall be consttued in conforrnity with, and all

finanõial data (including financial ratios and other financial calculations) required to be

submitted pursuant to this Agreement shall be prepared iu confonnity with GAAP applied on a

consistent basis, as in effect frorn time to time.

(b) If at any tirne any change in GAAP would affect the cornputation of any

financial ratio or requirement set forlh in any Loan Document, and any of the Borrowers, the

Ad¡rinistrative Agent or the Required Lenders shall so request, the Adrninistrative Agent, the

Lendels and the Borrower Representative on behalf of the Borrowers shall negotiate in good

faith to amend such ratio or requirement to preserve the original intent thereof in light of such

change in GAAP (subject to the approval of the Required Lenders), provided that, until so

amended, (i) such ratio or requirement shall continue to be computed in accordance with GAAP

prior to such change therein and (ii) the Bomower Representative shall provide to the

Ad¡rinistrative Agent and the Lenders financial statements and other documents required under

this Agreement or as reasonably requested hereuuder setting forth a reconciliation between

calculations of such ratio or requirement rnade before and after giving effect to such change in

GAAP.

(c) All financial statements delivered hereunder shall be prepared without
giving effect to any election under Statement of Financial Accounting Standards Accounting

Standards Codification No. 825 - Financial Instruments, or any successor thereto (including

pursuant to the Accounting Standards Codification) (or any similar accounting principle)

pennitting a Person to value its financial liabilities at the fair value thereof.

1.04 Rounding. Any financial ratios required to be tnaiutained by the Borrowers

pursuant to this Agreement shall be calculated by dividing the appropriate component by the

õther cornponent, carrying the result to one place more than the number of places by which such

ratio is expressed herein and rounding the result up ot' down to the nearest number (with a

rounding-up if there is no nearest number).

1.05 Times of Day. Unless otherwise specified, all references herein to tirnes of day

shall be leferences to Eastern tirne (daylight or standard, as applicable)'

1.06 Letter of Credit Amounts. Unless othelwise specified, all refelences herein to

tlre amount of a Letter of Credit at any time shall be deemed to rnean the maximum face amount

of'such Letter of Credit after giving effect to all increases thereof <;onteurplatetl by sucli Letter of
Creclit or the Issuer Document related thereto, whether or not such maximum face amount is in

effect at such time.

{ r 247.00 1 -W00s87 1 3.2}
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ARTICLE 2

THE COMMITMENTS AND CREDIT EXTENSIONS

2.01 Loans.

(a) Revolvins Loans pursuant to the Budqet. Subject to the terms and

conditions set folth herein, each Revolving Lender severally (and neither jointly nor jointly and

severally) agrees to rnake loans to the Borrower Replesentative on behalf of the Borrowers (each

such loan, a "Revolving Loan") in Dollars from time to time on any Business Day during the

Availability Period in an aggregate arnount not to exceed at any time outstanding the amount of
such Revolving Lender's Revolving Comrnitment, provided, that after giving effect to any

Bonowing of Revolving Loans, (i) the total Revolving Exposure of all Revolving Lenders shall

not exceed the total Revolving Commitments of all Revolving Lenders, and (ii) the Revolving

Exposure of each Revolving Lender shall not exceed such Revolving Lender's Revolving

Commitrnent. Within the limits of each Revolving Lender's Revolving Cornmitment, and

subject to the other terms and conditions hereof, the Borrower Representative on behalf of the

Borrowers may borrow under this Section 2.01(a), prepay under Section 2.05, and re-borrow

under this Section 2.011a). The Revol ving Loans may be Base Rate Loans or LIBOR Loans, as

furthel provided herein, provided, howeveL, that all Borrowings of Revolving Loans, if any,

made on the Closing Date shall be rnade as Base Rate Loans.

(b) Compliance with the Budr¿et. Notwiths tanding any othel provision

contained herein, Revolving Lenders shall have no obligation to tnake Revolving Loans except

on a weekly basis in accordance with the amounts set forth in the Budget, subject to the

Pelnitted Variance, and provided that any budgeted amount not used in a particular week may

be borowed in the following week.

2.02 Rorrowinss. Conversions and Continua ons ofLoans

(a) Each Borrowing, each conversion of Revolving Loans from one Type to

the other, and each continuation of LIBOR Loans shall be rnade upon the Bonower

Representative's irrevocable notice (and if in writing, in the fonn of the Loan Notice) to the

Admilistrative Agent, which may be delivered by telephone or e¡nail lequest (or such other

tneans as may be agreed upon by the Administrative Agent in its sole discretion). Each such

notice must be leceived by the Administrative Agent not later than 1.00 p.m. (i) three

(3) Business Days prior to the requested date of any Borrowing of, conversion to or continuation

of LIBOR Loans or of any conversion of LIBOR Loans to Base Rate Loans, and (ii) three (3)

Business Day prior to the requested date of any Borrowing of Base Rate Loans (or any

conversion to Base Rate Loans). Each telephonic notice by the Borrower Representative

pursuant to this Section 2.02(a) must be confirmed prornptly by delively to the Administrative

Agent of a wdtten Loan Notice, appropriately completed and executed by a Responsible Officer

of the Borrower Representative. Subject to Section 2.03(d) with respect to Reimbursement

Loa¡s, each Borrowing of, conversion to ot' continuation of LIBOR Loans shall be in a principal

amount of fì500,000 or a whole multiple of $ì100,000 in excess theleof. Each Borrowing of or

conversion to Base Rate Loans shall be in a principal atnount of $100,000 or a whole multiple of
$50,000 in excess thereof. Each Loan Notice pursuant to this Section 2.02(a) (whether

{ 1247.001 -w00s87 l 3,2 }
142129006v11

31

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 89 of 184



telepho¡ic or written) shall specify (i) whether the Borrower Representative is requesting a

Bonowing, a conversion of Revolving Loans from one Type to the other, or a continuation of
LIBOR Loans, (ii) the requested date of the Borrowing, conversion or continuation, as the case

rnay be (which shall be a Business Day), (iii) tlie principal amount of Revolving Loans to be

borowed, convefted or continued, (iv) the Type of Revolving Loans to be borrowed or to which

existing Revolving Loans are to be conveded, and (v) if applicable, the duration of the Interest

Period with respect thereto. If the Bonower Representative fails to specify a Type of Revolving

Loan i¡ a Loan Notice or if the Borrower Representative fails to give a tirnely notice requesting a

conversion or continuation, then the applicable Revolving Loans shall be made as, ol' converted

to, Base Rate Loans. Any such automatic conversion to Base Rate Loans shall be effective as of
the last day of the Interest Period then in effect with respect to the applicable LIBOR Loans' If
the Borrower Representative requests a Borrowing of, conversion to, or continuation of LIBOR

Loans in any such Loan Notice, but fails to specify an Interest Period, it will be deemed to have

specif,red an Interest Period of one (1) month.

(b) Following receipt of a Loan Notice, the Adrninistrative Agent shall

promptly notify each Lendel of the amount of its Pro Rata Share of the applicable Revolving

Loans, and if no timely notice of a conversion or continuation is provided by the Borrower

Representative as required by Section 2.02(a) with respect to any continuation of a LIBOR

Boirowing, the Adrninistrative Agent shall notify each Lender of the details of any automatic

conversion of such LIBOR Borowing to Base Rate Loans as described in the preceding

subsectior1. In the case of a Boruowing, each Lender shall make the atnount of its Revolving

Loa¡ available to the Adrninistlative Agent in immediately available funds at the Administrative

Agent's Office not later than 1:00p.m. on the Business Day specified in the applicable Loan

Notice without setoff, defense, counterclaim or claims in recoupment. Upon satisfaction of the

conditions set forlh in Section 4.02 (and, if such Borrowing is the initial Cledit Extension,

Section 4.01 the Administrative Agent shall rnake all funds so received available to the

Borrowel Representative in like funds as received by the Administrative Agent by wire transfer

of such fuirds, in each case in accordance with instructions provided to (and reasonably

acceptable to) the Administrative Agent by the Borrower Representative, provided, that if, on the

dateìf a Borrowing of Revolving Loans, there are Unreimbursed Amounts outstanding, then the

proceeds of such Borrowing shall be applied, first, to the payrnent in full of any such

Ùnlei¡rbursed Amounts, and second, to the Borrowq Representative as provided above.

(c) Except as otherwise provided herein, a LIBOR Loan may be continued or

converted only on the last day of the Interest Period for such LIBOR Loan. During the existence

of an Event of Default, no Revolving Loans may be requested as, converted to or continued as

LIBOR Loans without the consent of the Adrninistrative Agent or Required Lenders, and the

Ad¡ri¡istrative Agent or Required Lenders rnay demand that any or all of the then outstanding

LIBOR Loans be convefted imrnediately to Base Rate Loans.

(cl) The Adrninistrative Agent shall prornptly notify the Borrower

Replesentative and the Lenders of the interest rate applicable to any Interest Period for LiBOR

Loàns upon determination of such interest rate. The determination of the LiBO Rate by the

Adrninistrative Agent shall be conclusive in the absence of manifest error.

{ l247.00l-w00s87l3 2)
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(e) After giving effect to all Borrowings, all convelsions of Revolving Loans

fiom one Type to the other, and all continuations of Loans as the same Type, there shall not be

more than seven (7) Interest Periods in effect with respect to outstanding Loans.

2.03 [Reserved'|.

2.04 [Reserved].

2.05 PrePaYments.

(a) V Plepavlneuts of Loans.

(i) Revolving Loans. Subject to the lirnitations set forth in this

Section 2.05(a), the Borrowers may, upon notice fi'om the Borrower Representative to the

Adrninistrative Agent, at any time or fiom tirne to time voluntarily prepay Revolving

Loans in whole ol in part without premium or penalty, provided that (i) such notice must

be received by the Administrative Agent not later than 10:00 a.m. (A) three (3) Business

Days prior to any date of prepayment of LIBOR Loans, and (B) three (3) Business Day

prior to the date of prepayment of Base Rate Loans; (ii) any such prepayment of LIBOR

Loun, shall be in a principal amount of $500,000 or a whole multiple of $100,000 in

excess thereof (or, if less, the entire principal amount thereof then outstanding) and

(iii) a¡y such prepayment of Base Rate Loans shall be in a plincipal amount of $100,000

or a whole ¡rultiple of $50,000 in excess thereof (or', if less, the entire principal amount

thereof then outstanding). Each such notice shall specify the date and amount of such

prepayment and the Type(s) of Loans to be prepaid. The Administrative Agent will
promptly notify each Lendel of its receipt of each such notice, and of the atnount of such

Lender's Pro Rata Share of such prepayrnent. If such notice is delivered by the

Borrowers, the Borrowers shall make such prepayment and the paylent amount speci{ied

in such notice shall be due and payable on the date specified therein, unless such notice is

made in connection with the prepayment in full of all Loans and the termination of all

commitments under this Agreement, in which case no prepayment shall be required

hereunder if the condition to such commitment termination is not satisfied as

conternplated by Section 2.06. Any pïepayment of a LIBOR Loan shall be accornpanied

interest thereon, together with any additional amounts required pursuant to

Notwithstanding the foregoing, the Borrowers may not voluntarily prepay
by all acctued
Secti 3.05

{1247 001-W00s87t3.2)
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any Loans that are LIBOR Loans unless such Loans are prep

applicable Interest Period or unless the Borrowers pay the
aid at the end of the

amounts required by

Section 3.05 hereof.

(ii) epPtlcatlon ot Votu
Prepaynents of Revolving Loans pursuant to this Section 2.05(a) shall r'educe the total

Revolvilg Commitments. Each such prepaynent shall be applied to the Revolving

Loans of the applicable Lendels in accordance with theil respective Pro Rata Shares'

(b) Maudator')¡ Prepa)¡ments of Loans.

(i) Total Revolvin (, sure. If, for any reasoÍt, the total Revolving

Exposures at any time exceed the total Revolving Commitmeuts then in effect, the
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Borrowers shall prornptly (and in any event within one (1) Business Day) plepay the

Revolving LoanÀ in an aggregate amount equal to any such excess (each such

prepayment to be applied as set forth in clause (iv) below).

(ii) Disnositi s and Involuntarv snositions. The Borrowers shall

prepay, within three (3) Business Days after receipt, the Obligations in an aggregate

ãt11ònnt equal to 100% of the Net Cash Proceeds of any Disposition ol Involuntary

Disposition of Collateral (each such prepayment to be applied as set forth in clause (vii)

belów) excluding the proceeds of any voluntary Disposition described in clause (a) of
Section 7.05.

(iii) R&W Insurance Policy. Notwithstanding anything in any

assignment of the R&W Insurance Policy or any other Loan Document to the contrary,

upoi receipt of any proceeds under' the R&W Insurance Policy, the Borrowers shall

pi"puy the Obligations in an aggregate arnount equal to 100% of such proceeds, net of
ãtry tá^"r paid ol payable as a lesult thereof (after taking into account any available tax

"téditr 
or deductions and any tax sharing an'angem.ents) (each such prepayment to be

applied as set forth in clause (vii) below), such distribution and prepayrnent to be rnade

within five (5) days after receipt of such proceeds.

lication of All amounts required to
Revolving Loans to thethis Section 2.05(b) shall be applied to the

full extent thereof.

(c) Within the parameters of the applications set forth above, prepayments

shall be applied first to Base Rate Loans and then to LIBOR Loans in direct order of Interest
period maturities. prepayments of the Revolving Loans pursuant to this Section 2.05(-c) shall not

reduce the total Revolving Comrnitments. All prepayments under this Section 2.05(c) shall be

subject to Section 3.05, and otherwise shall be without premium or penalty, and shall be

accãmpani"ã Uy a payment of all interest accrued on the principal amount prepaid through the

date of prepayment.

Declined Arnount. Notwithstanding anything to the contrary contained in

any Lender may elect not to accept a prepayment of the Loans that is required

(iv)
be paid pursuant to

(d)
this ection 2.05
to be made pursuant to section 2.05(bxii) through (Ð bv notice

received one (1) Business Day prior to the date of such prepayment.

prepayment which would have been applied to the Loans but for such

to Adrninistrative Agent
The amount of any such
elections may be retained

by Borrowers

2.06 Termination or Reduction of al Revolvins Co mitments. The Borrowers

1nay, upoll prior written notice fi'om the Borrower Representative to the Administrative Agent,

terminate the total Revolving Colmnitments or fioln time to time permanently reduce the total

Revolving Commitments; provided, however, that (a) any such notice shall be received by the

Adrninistrative Agent not later than 11:00 a'm (i) ten (10) Business Days prior to the date of
termination or: (ii) thlee (3) Business Days prior to the date of reductiou, (b) any such partial

le<luction shall be in an agglegate atnouut of $ 1 ,000,000 or any whole rnultiple of $500,000 in

excess thereof, (c) aftel giving effect to auy leducti

{l247.00l-w0058113 2\
142129006v11

-)+

on of the total Revolving Commitmeuts, the

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 92 of 184



total Revolving Cormnitments shall not be less than the total Revolving Exposures, (d) any

tennination of the total Revolving Comrnitments shall be accompanied by a prepayment in full
of all Revolving Loans, and (e) the Administrative Agent shall not be required to lelease its Lien

on any Collateral in connection with any termination or reduction. The Administrative Agent

will pr'ornptly notify the Revolving Lenders of any such notice of tennination or reduction of the

Revolvi¡g Commitments. Any reduction of the total Revolving Cornmitments shall be applied

to the Revolving Commitment of each Lender according to its Pro Rata Share. All fees accrued

with lespect theleto until the effective date of any tennination or reduction of the total Revolving

Commitments shall be paid on the effective date of such termination or reduction. Any notice of
termination of the total Revolving Cornmitments delivered by the Borrower Representative

pursuant to this Section 2.06 shall be inevocable.

2.07 Repavment of Loans. On the Revol ving Loan Maturity Date, the Borowers
shall repay to the Adrninistrative Agent, fol the ratable benefit of the Lenders, the aggregate

principal atnount of all Revolving Loans outstanding on such date.

2.08 lnterest.

(u) Sr,rbject to the provisions of subsection (b) below, (i) each LIBOR Loan

shall bear intelest on the outstanding principal amount thereof for each Intelest Period at a rate

per annlrill equal to the sum of (A) the LIBO Rate for such lnterest Period plus (B) the

Applicable Margin; ancl (ii) each Base Rate Loan bear interest on the outstanding principal

arnount thereof fi orn the applicable borrowing or conversion date at a rate per annuûì equal to the

(A) Base Rate plus (B) the Applicable Margin.

(b) After the occuffence and during the continuation of an Event of Default,

the Borowers shall pay interest on the principal amount of all outstanding Loans and any

interest payments thereon not paid when due and any fees and other amounts then due and

payable hereunder or under any other Loan Document at a rate per annulx equal to the Default

Rate to the fullest extent pennitted by applicable Laws, cornmencing upon the occurrence of
such Event of Default, notwithstanding when such election is made.

(c) Interest on each Loan shall be due and payable in arrears on each Interest

Payment Date applicable thereto and at such other tirnes as may be specified herein. Intelest

hereunder shall be due and payable in accordance with the tenns hereof before and after

judgment, and before and after the commencernent of any proceeding under any Debtor Relief
Law whether or not allowed in such proceeding.

2.09 Fees.

(a) Unused Revolvins Comrnitments Fee. The Borrowers shall pay, of cause

to be paid, to the Administlative Agent for the account of each Revolving Lender in accoldance

with its Pro ltata Shale, an unused fee equal to the product of (i) one-half of oile pelUclrt (.509'.)

per annum times (ii) the average daily amount by which the total Revolving Commitments

exceed the total outstanding amount of Revolving Loans. This unused fee shall acclue at all

tinres during the Availability Period, including aI any tirne during which one or more of the

co¡ditions in Article 4 is not rnet, and shall be due and payable monthly in arrears ou the last day

{l247 001-W00581132\J
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of each month, commencing on November 30, 2079, and on the Revolving Loan Maturity Date;

provided that no such unused fee shall accrue on the Revolving Commitment of a Defaulting
Lender so long as such Lender shall be a Defaulting Lender (not including any portion thereof
leallocated to non-Defaulting Lenders pursuant to Section 2.16(d) hereof.¡.

(b) Closins Fee. On the Closing Date, the Borrowers shall pay, or cause to be

paid, to Administrative Agent for the for the account of each Revolving Lender in accordance

with its Pro Rata Share, a closing fee equal to 5.00% of the total Revolving Cornmitments on the

Closing Date. Such fee shall be fully earned when paid and shall be non-refundable for any

reason whatsoever.

(c) Other Fees. The Borrowers shall pay tlie fees in the amounts and at the

tirnes specif,red herein. Such fees shall be fully earned when paid and shall be non-refundable for
any reason whatsoever.

2.10 Comnutation of Inferest and ltees. All computations of fees and interest shall

be nrade on the basis of a360-day year and actual days elapsed, except that intelest cornputed by
reference to clause (b) of the definition of Base Rate shall be computed on the basis of a year of
365 days (or 366 days in a leap year). Intelest shall accrue on each Loan for the day on which

the Loan is made, and shall not accrue on a Loan, or ally portion theleof, for the day on which
the Loan or such porlion is paid.

2.ll Evidence of Debt.

(a) The Credit Extensions made by each Lender shall be evidenced by one or

more accounts or records maintained by such Lender and by the Administrative Agent in the

o¡dinary course of business. The accounts or records rnaintained by the Administrative Agent

and each Lender with respect to this Agreement shall be conclusive absent manifest error of the

arnount of the Credit Extensions made by the Lenders to the Borrowers and the interest and

paylents theleon with respect to this Agteement and the other Loan Documents. Any failure to

so record or any error in doing so shall not, however, limit or otherwise affect the obligation of
the Borrowers hereunder to pay any amount owing with respect to the Obligations. In the event

of any conflict between the accounts and records maintained by any Lender and the accounts and

records of the Adrninistrative Agent in respect of such matters, the accounts and records of the

Administrative Agent shall control in the absence of manifest error. Upon the request of the

Adrninistrative Agent, the Borrowers shall execute and deliver to Administrative Agent a

promissory note, which shall evidence each Lender's Loans in addition to such accounts or

records. Each such promissory note shall, in the case of Revolving Loans, be substantially in the

forrn of Exliibit (a "Revolving Note"). Each Lender Íìay attach schedules to its Note and

endorse thereon the date, Type (if applicable), am.ount and maturity of its Loans and payments

with respect thereto, but any failure to do so shall not lirnit or otherwise affect the Borrowers'
Obligations hereunder. Notwithstanding any other provision contained herein, in accordance

with the Intelim Order and the Final Order, no Revolving Notes or other Notes shall be required

to eviclence Borrowings heleunder.

(b) In the event of any conflict between the accounts ancl records maintained

by the Administrative Agent and the accounts and records of any Lender in respect of such

.[ I 247.00 I -W00587 13.2]r
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matters, the accounts and records of the Adrninistrative Agent shall control in the absence of
manifest error.

2.12 PaymentsGenerallY.

(a) All payments to be made by the Borrowers of principal, interest, fees and

other Obligations shall be absolute and unconditional and shall be made without condition or

deduction lot' utry counterclaim, defense, recoupillent, setoff or rescission. Except as otherwise

expressly provided herein, all payrnents by the Borrowers hereunder shall be made to the

Adrninistrative Agent, for the account of the respective Lenders to which such payment is owed,

at the Administrative Agent's Office in Dollars and in immediately available funds not later than

12:00 p.m. on the date specified herein. The Adrninistrative Agent will promptly distribute to

each Lender its Pro Rata Share (or other applicable share as provided herein) of such payment in

like funds as received by wire transfer to such Lender's Lending Office. A1l payments received

by the Administrative Agent after 12:00 p.m. shall be deerned received on the next succeeding

Business Day and any applicable interest or fee shall continue to accrue.

(b) Subject to the defìnition of "Interest Period", if any payment to be made

by the Borrowers shall corne due on a day other than a Business Day, payrnent shall be made on

tlie lext following Business Day, and such extension of tirne shall be reflected in computing

interest or fees, as the case may be.

(c) Unless any Borrower oï any Lender has notified the Adlninistrative Agent,

prior to the date any payment is required to be made by it to the Administrative Agent hereunder,

i¡ut utry Borower or such Lender, as the case rnay be, will not make such payment, the

Administrative Agent may assume that the Borrowers or such Lender, as the case may be, has

tirnely made such payment and rnay (but shall not be so required to), in reliance thereon, make

available a coffesponding amount to the Person entitled thereto. If and to the extent that such

payment was not in fact made to the Adrninistrative Agent in irnrnediately available funds, then:

(i) if any Borrower failed to rnake such payrnent, each Lender shall

forthwith on demand repay to the Administrative Agent the portion of such assumed

payment that was made available to such Lender in immediately available funds, together

with interest thereon in respect of each day from and including the date such arnount was

made available by the Administrative Agent to such Lender to the date such amount is

repaid to the Administrative Agent in immediately available funds at the Federal Funds

Rate from time to time in effect; and

(ii) if any Lender failed to make such payment, such Lender shall

forthwith on demand pay to the Administrative Agent the amount thereof, in imrnediately

available funds, together with interest thereon for the period fiom the date such aurount

was made available by the Administlative Agent to the Borrowers to the date such

amount is recovered by the Adrninistlative Agent (the "Compensation Period") at a rate

per annum equal to (i) foL the first three (3) days, the Federal Funds Rate and (ii)

ihereafter, the Base Rate plus the Applicable Malgin in respect of Revolving Loans

which are Base Rate Loans. If such Lender pays such atnount to the Adrninistrative

Agent, then such amount sl-rall constitute such Lender's Loan included in the applicable

{ 1247.00 r -w00s871 3.2 }
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Bolrowing. If such Lender does not pay such amount forlhwith upon the Administrative

Agent's dernand therefor, the Administrative Agent tnay make a demand therefor upon

the Borrowers, and the Borrowers shall pay such amount to the Administrative Agent,

together with interest thereon for the Compensation Period at a rate per annum equal to

the late of interest applicable to the applicable Borrowing. Nothing herein shall be

deemed to relieve any Lender from its obligation to fulfill its Revolving Cornmitment or

to prejudice any rights which the Administrative Agent or the Borrowers may have

against any Lendel as a result ofany default by such Lender heteunder.

A notice of the Administrative Agent to any Lender or the Borrower Representative with respect

to any amount owing under this subsection (c) shall be conclusive, absent manifest euor.

(d) The obligations of the Lenders hereuuder to make Loans ale several and

not joint. The failure of any Lender to make any Loan or to fund any participation on any date

required hereunder shall not relieve any other Lender of its corresponding obligation to do so on

such date, and no Lender shall be responsible for the failure of any othel Lender to so make its

Loan or purchase its participation.

2.13 Sharins of Pavments If, other than as provided elsewhere in this Agreement, in

any Assignment and Assumption permitted hereunder or in auy participatiou agreement wrtha
Participant permitted hereunder, any Lender shall obtain on accoullt of the Revolving Loans

made by it, any payment (whether voluntary, involuntary, through the exercise of any right of
set-off, or otherwise) in excess of its Pro Rata Share (or other shale coutemplated hereunder)

thereof, such Lender shall immediately (a) notify the Administrative Agent of such fact, and

(b) purchase fi'om the other Lenders such participations in the Revolving Loans made by thern as

shall be necessary to cause such purchasing Lender to share the excess paynent in respect of
such Revolving Loans ol such participations, as the case may be, plo rata with each of them,

provided, that if all or any portion of such excess payment is thereafter recovered frorn the

purchasing Lender under any of the circumstances described in Section 12.06 (including

pursuant to any settlement entered into by the purchasing Lender in its discretion), such purchase

shall to that extent be rescinded and each other Lender shall repay to the purchasing Lender the

purchase price paid therefor, together with an amount equal to such paying Lender's ratable

share (according to the propoltion of (i) the amount of such paying Lender's required repayment

to (ii) the total amount so recovered from the purchasing Lender) of any interest or other amount

paid or payable by the purchasing Lender in respect of the total amount so recovered, without
fui'ther interest thereon. The Bonowers agree that any Lender so purchasing a parlicipation fi'om

another Lender rnay, to the fullest extent permitted by law, exercise all its rights of payment

(including the right of set-off, but subject to Section 12.09) with respect to such participation as

fully as if such Lender were the direct creditor of the Borrowers in the atnount of such

participation. The Adrninistrative Agent will keep recolds (which sliall be conclusive and

binding in the absence of manifest enor) of participations purchased under this Section 2.13 and

rvill ir-r each case notify the T,enders following any such purchases or repayments. Each Lellder

that purchases a participation pursuant to this Section shall tom and after such purchase have the

light to give all notices, requests, demancls, directions and other cotnmunications under this

Agreement with respect to the portion of the Obligations pulchased to the sante extent as though

the pulchasing Lender were the original owner of the Obligations pulchased.
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2.14 fReservedl.

2.15 [Reservedì.

2.16 Defaulting Lenders. If any Lendel becomes a Defaulting Lender, then the

following provisions shall apply for so long as such Lender is a Defaulting Lender:

(a) such Defaulting Lender's Revolving Commitrnent and outstanding

Revolving Loans shall be excluded for purposes of calculating the fee payable to Revolving

Lenders in respect of Section 2.09(a), and such Defaulting Lender shall not be entitled to receive

any fee pursuant to Section 2.09(a) with respect to such Defaulting Lendel's Revolving

Commitment or Revolving Loans (in each case not including any fee in connection with any

portion of such Defaulting Lenders Revolving Cotnmitment that has been reallocated to non-

Defaulting Lenders pursuant to Section 2.16(d) hereof).

(b) the Revolving Cornmitments and Loans of such Defaulting Lender shall

not be included in detelnining whether all Lenders or the Required Lenclers have taken or may

take any action hereunder (including any consent to any atnendment or waivel pursuant to

Section 12.01).

(c) in the event a Defaulting Lender has defàulted on its obligation to fund

any Revolving Loan, or purchase any participation pursuant to Section 2.03(d) hereof, until such

time as tlre Default Excess with lespect to such Defaulting Lender has been reduced to zero, any

prepayments or repayments on account of the Revolving Loans to the extent they would be

òthèrwise be payable to such Defaulting Lender, shall be applied first, to the payrnent of any

arnounts owing by such Defaulting Lender to the Administrative Agent hereunder'; second, as the

Borrowers may request (so long as no Default or Event of Default exists), to the funding of any

Revolving Loan in respect of which such Defaulting Lender has failed to fund its portion thereof

as requirèd by this Agreement, as determined by the Adrninistlative Agent; third, if so

determined by the Administrative Agent and the Bonowers, to be held in a deposit account and

released pro r.ata in order to satisfy such Defaulting Lender's potential futule funding obligations

with respect to Revolving Loans under this Agreement; foufih, to the paynent of any arnounts

owilg tó ttre Lenders as a result of any judgrnent of a coutt of competent jurisdiction obtained by

any Lender against such Defaulting Lender as a result of such Defaulting Lender's breach of its

obiigatio¡s ,rnd"r this Agreement; fifth, so long as no Default or Event of Default exists, to the

payÃent of any arnounts owing to the Bolrowers as a result of any judgment of a court of
coinpetent jurisdiction obtained by the Borrowers against such Defaulting Lender as a result of
rrr"h O"furlti¡g Lender's breach of its obligations under this Agreement; and sixth, to such

Defaulting Lender or as otherwise dilected by a coutt of competent jurisdiction; provided, that, if
(x) such payrnent is a payrnent of the principal amount of any Revolving Loans in respect of
which ruõh D.funlting Lender has not fully funded its appropriate share and (y) such Revolving

Loans were rnade at a time when the conditions set forth in Sectior-r 4.02 were satisfied or

waived, such payment shall be applied solely to the pay the Revolving Loans of all non-

Defaulting Lenders on a plq rata basis prior to being applied to the paynent of any Revolving

Loans of such Defaulting Lender. Any payments, plepayments or other antouuts paid or payable

to a Defaulting Lender'that are applied (or held) to pay atnounts owed by a Defaulting Lender or
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to post Cash Collateral pursuant to this Section 2.1ó(c) shall be deemed paid to and redirected by

such Defaulting Lendef, and each Lender irrevocably consents hereto'

(d) The rights and remedies with respect to a Defaulting Lender under this

Section 2,16 are in addition to any other rights and remedies which the Borrowel or the

Administrative Agent, as applicable, may have against such Defaulting Lender

ARTICLE 3

TAXES, YIELD PROTECTION AND ILLEGALITY

3.01 Taxes.

(a) Pa)¡ments Free of Taxes. Any and all paylents by ol on account of any

obligation of any Loan Party under any Loan Document shall be made without deduction or

withltoldi¡g for any Taxes, except as required by applicable law. If any applicable law (as

deterrnined in the good faith discretion of an applicable Withholding Agent) requires the

deduction or withhoiding of any Tax from any such payment by a Withholding Agent, then the

applicable Withholding Agent shall be entitled to make such deduction or withholding and shall

tirnely pay the full amount de<lucted or withheld to the relevant Governtnental Authority in

accordaìce with applicable law and, if such Tax is an lndemnified Tax, then the sutn payable by

the applicable Loan Party shall be increased as necessary so that after such deduction or

withhàldi¡g has been made (including such deductions and witliholdings applicable to additional

sul-rs payable under this Section) the applicable Recipient receives an amount equal to the sum it

would have received had no such deduction or withholding been made.

(b) of the Loan The Loan Parlies shall

timely pay to the relevant Govemmental Authority in accordance with applicable law, or at the

option of the Administrative Agent tirnely reimburse it for the pa¡mrent of, any Other Taxes.

(c) Indemnification b)¡ the Loan Parties. The Loan Parlies shall jointly and

severally indemnify each Recipient, within ten (10) days after demand therefor, for the full

arnount of any Indernnified Taxes (including Indemnified Taxes imposed or assefied on or

attributable to amounts payable under this Section) payable or paid by such Recipient or required

to be withheld or deducted fi'orn a payment to such Recipient and any reasonable expenses

arising therefrom or with respect thereto, whether or not such Indemnified Taxes were correctly

or legãlly irnposed or asserted by the relevant Governmental Authority. A certificate as to the

arnou¡t of such payment or liability delivered to the Borrower Representative by a Lender (with

a copy to the Administrative Agent), or by the Adrninistrative Agent on its own behalf or on

behalf of a Leuder, shall be conclusive absent manifest eror.

(d) Indernnif,rcation b)¡ the Lenders. Each Lender shall severally indemnify

the Acl¡rinistrative Agent, within ten (10) days after demand therefor, for (i) any Indemnified

Taxes attributable to such Lender (but only to the exteni that any Loan Pat'ty has uot already

indemnified the Administrative Agent for" such Inden'rnif,red Taxes and without limiting the

obligation of the Loan Parties to do so), (ii) any Taxes attributable to such Lender's failure to

"o-ply 
with the provisions of Section 12.07(cl) relating to the maintenance of a Partìcipant

Register and (iii) ány Excluded Taxes attributable to such Lender, iu each case, that are payable
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or paid by the Administrative Agent in connection with any Loan Docutnent, and any reasonable

"*p"nres 
arising therefrom or with respect thereto, whether or not such Taxes were correctly or

legally irnposed or asserted by the lelevant Governmental Authority. A certificate as to the

amount of such paylent or liability delivered to any Lender by the Adrninistrative Agent shall

be conclusive absent rnanifest error. Each Lender hereby authorizes the Administrative Agent to

set off and apply any and all amounts at any time owing to such Lender undel any Loan

Document or otherwise payable by the Adrninistlative Agent to the Lender fi'om any other

source against any alîou11t due to the Administrative Agent under this subsection (d).

(e) Evidence of Payments. As soon as practicable after any payment of Taxes

by any Loan Party to a Govelnmental Autholity pursuant to this Section 3.01, such Loan Party

shall deliver to the Adrninistlative Agent the original or a certif,ied copy of a receipt issued by

such Governmental Authority evidencing such payment, a copy of the return reporting such

paynent or other evidence of such payment reasonably satisfactory to the Administrative Agent.

(Ð Status of Lenders. (i) Any Lender that is entitled to an exemption fiom or

reduction of withholding Tax with respect to payments made under any Loan Docurnent shall

deliver to the Borrower Representative and the Administrative Agent, at the time or titnes

reasonably requested by the Borrower Replesentative or the Administrative Agent, such properly

co¡rpleted and executed docurnentation reasonably requested by the Bor'rower Representative ol
the Adrninistrative Agent as will permit such payrnents to be made without withholding or at a

reducecl rate of withholding. hr acldition, any Lender, if reasonably lequested by the Borrower

Representative or the A<lrninistlative Agent, shall delivel such other documentation plescribed

by applicable law or r'easonably requested by the Borower Representative or the Administrative

Agent as will enable the Borrower Representative or the Adrninistrative Agent to determine

whether or not such Lender is subject to backup withholding or information reporting

requirements. Notwithstanding anything to the contrary in the preceding two sentences, the

colrlp letion, execution and submission of such documentation (other than such documentation set

forth in Section 3.0 l tfltii)lA). (iiXB) and (iiXD) below) shall not be required if in the Lender's

reasonable judgment such completion, execution or submission would subject such Lender to

any material unreirnbursed cost or expense or would materially prejudice the legal or commercial

position of such Lender.

(ii) Without limiting the generality of the foregoing,

(A) any Lender that is a U.S. Person shall deliver to the

Borrower Representative and the Adrninistrative Agent on or priol to the date on

which such Lender becomes a Lender under this Agreement (and fi'om tirne to
ti¡re thereafter upon the reasonable request of the Borrower Representative or the

Administrative Agent), executed originals of IRS Forrn W-9 certifying that such

Lender is not subject to U.S. federal backup withholding tax;

(B) any Foreign Lender shall, to the extent it is legally

e¡titled to clo so, deliver to the Borrower Representative and the Administrative

Age¡t (in such number of copies as shall be requested by the recipient) on ol priot'

to the clate on which such Foleign Lender becomes a Lender under tl-ris

Agreement (ar-rcl fiom tirne to time thereafter upon the reasonable r'equest of the
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Borrower Representative or the Administrative Agent), whichever of the

following is applicable:

(1) in the case of a Foreign Lender claiming the

benefìts of an income tax treaty to which the United States is a party (x)

with respect to payments of interest under any Loan Document, executed

originals of IRS Forrn W-8BEN or IRS Forrn W-8BEN-E, as applicable'

establisliing an exemption flom, ol teduction of, U.S. federal withholding
Tax pursuant to the "interest" article of such tax treaty and (y) with respect

to any other applicable payments under any Loan Docurneut, IRS Form

W-8BEN or iRS Form W-8BEN-E, as applicable, establishing an

exemption from, or reduction of, U.S. federal withholding Tax pursuant to

the "business ptofits" or "otheL income" arlicle of such lax ttealy;

(2) executed originals of IRS Fonn W-8ECI;

(3) in the case of a Foreign Lender claiming the

benefits of the exernption for portfolio interest under Section 881(c) of the

Internal Revenue Code, (x) a certificate substantially in the form of
Exhibit F-1 to the effect that such Foreign Lender is not a "bank" within
the meaning of section 881(c)(3XA) of the Internal Revenue code, a "10

pelcent shareholder" of a Borrower within the rneaning of Section

881(c)(3)(B) of the Internal Revenue Code, or a "controlled foreign

corporation" described in Section 881(c)(3)(C) of the Internal Revenue

Code (a "U.S. Tax Compliance Certificate") and (y) executed originals of
IRS Form W-8BEN or IRS Form W-8BEN-E, as applicable; or

(4) to the extent a Foreign Lender is not the

beneficial owner, executed originals of IRS Form W-8IMY, accompanied

by IRS Fonn W-8ECI, IRS Form W-8BEN or IRS Fortn W-8BEN-E, as

applicable, a U.S. Tax Compliance Certificate substantially in the form of
Exhibit F-2 or Exhibit F-3 IRS Form W-9, and/or other cerlification

documents from each beneficial owller, as applicable; pfqvldgd that if the

Foreign Lender is a paftnership and one or more direct or indirect partners

of such Foreign Lender are claiming the portfolio interest exemption, such

Foreign Lender may provide a U.S. Tax Compliance Certificate

substantially in the fonn of Exhibit F-4 on behalf of each such direct and

indirect partner;

(C) any Foreign Lender shall, to the extent it is legally

entitled to do so, deliver to the Borrower Representative and the Adrninistrative

Agent (in such number of copies as shall be requested by the recipient) on ol prior

to the date on which such Foreign Lender becomes a Lender under this

Agreement (ar-rd from time to time theleafter upon the reasouable request of the

Borrower Replesentative or the Administrative Agent), executed originals of any

other form prescribed by applicable law as a basis for clairning exernption fiom or

a reduction i¡ U.S. federal withholding Tax, duly completed, together with sucir
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supplementary documentation as may be prescribed by applicable law to permit

the Borrower Representative or the Adrninistrative Agent to deterrnine the

withholding or deduction required to be rnade; and

(D) if a payment made to a Lender under any Loan

Docurnent would be subject to U.S. federal withliolding Tax imposed by FATCA
if such Lender were to fail to comply with the applicable reporting requirements

of FATCA (including those contained in Section I471(b) or 1472(b) of the

Internal Revenue Code, as applicable), such Lender shall deliver to the Borower
Representative and the Administlative Agent at the time or times prescribed by

law and al such time or times reasonably requested by the Borrower

Representative or the Adrninistrative Agent such documentation prescribed by
applicable law (including as prescribed by Section 1471(bX3XC)(i) of the Internal

Revenue Code) and such additional documentation reasonably requested by the

BoLrower Representative or the Adrninistrative Agent as may be necessary for the

Borrower Representative and the Administrative Agent to comply with their

obligations uncler FATCA and to determine that such Lender has complied with
such Lender's obligations undel FATCA or to determine the amount to deduct

and withhold frorn such payrnent under FATCA, if any. Solely for purposes of
this clause (D), "FATCA" shall include any amendments made to FATCA after'

the date of this Agreement.

Each Lender agrees that if any form or certification it pleviously delivered expires

or becomes obsolete or inaccurate in any respect, it shall update such form or

certification or plomptly notify the Borrower Representative and the

Administrative Agent in writing of its legal inability to do so.

(g) Treatrnent of Certain Refunds. If any parly detetmines, in its sole

discretion exercised in good faith, that it has received a refuird of any Taxes as to which it has

been indemnified pursuant to this Section 3.01 (including by the payment of additional amounts

pursuant to this Section 3.01), it shall pay to the indemnifying party an amount equal to such

iefund (but only to the extent of indemnity payrnents made under this Section with respect to the

Taxes giving rise to such refund), net of all out-of-pocket expenses (including Taxes) of such

indernnified party and without interest (other than any interest paid by the relevant Governmental

Authority with respect to such refund). Such indemnifying party, upon the request of such

indernnif,red par1y, shall r'epay to such indemnified parly the amount paid oveï pursuant to this

subsection (g) (plus any penalties, interest or other charges imposed by the relevant

Governmental Authority) in the event that such indernnihed party is required to repay such

refund to such Governmental Authority. Notwithstanding anything to the contrary in this

subsection (g), in no event will the indemnified party be lequired to pay any aÍloullt to an

indemnifying party pursuant to this subsection (g) the payment of which would place the

inclernnifiecl party in a less favorable net after-Tax position than the indernnified party would

have been in if the Tax subject to inden'urification and giving rise to such refund had not been

deducted, withheld or otherwise imposed and the indemnification payrnents or additional

arnounts with lespect to such Tax had never been paid. This subsection shall not be construed to

r-equire any indemnified party to rnake available its Tax returns (or: any other infolrnation lelating

to its Taxes that it deerns conf-rdential) to the indernnifying par:ty or any other Person.
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(h) Survival. Each party's obligations under this Section 3.01 shall survive

the r-esignation or replacement of the Administrative Agent or any assigrunent of rights by, or the

r-eplacement of, a Lender, the tennination of the Commitments and the repayment, satisfaction or

discharge of all obligations under any Loan Document'

3.02 Illeealitv. If any Lender detennines that any Law has made it unlawful, or that

any Governm"rrtul Anthority has assefted that it is unlawful, for any Lender oI its applicable

Lending Office to make, maintain or fund LIBOR Loans, or to determine or charge interest rates

based upo¡ the LIBO Rate, or any Governrnental Authority has imposed material restrictions on

the autlìority of such Lender to purchase or sell, or take deposits of Dollals in the London

interbank market, then, on notice thereof by such Lender to the Bonowels through the

Adrninistr-ative Agent, any obligation of such Lender to make or continue LIBOR Loans or to

convert Base Rate Loans to LIBOR Loans shall be suspended until such Lender notifies the

Adrninistr-ative Age¡t and the Borrowers that the cilcumstances giving rise to such determination

no longer exist. Upon receipt of such notice, the Borrowers shall, upon demand from such

Lendei(with a copy to the Administrative Agent), prepay or, if applicable, convert all LIBOR

Loans of such Lender to Base Rate Loans, either on the last day of the Interest Period therefor, if
such Lender nìay lawfully continue to maintain such LIBOR Loans to such day, or immediately,

if such Le¡der may not lawfully continue to maintain such LIBOR Loans. Upon any such

prepaynent or conveLsion, the Borrowers shall also pay accrued interest on the amount so

pr.puia ol converted. Each Lender agrees to use reasonable efforls consistent with legal ancl

i"gulutoty requirements to designate a different Lending Office if such designation will avoid the

n"ãd fo1. such notice and will not, in the good faith judgrnent of such Lender, otherwise be

disadvantageous to such Lender or cost any additional amount.

3.03 Inability to Determine Rate. If the Administrative Agent determines that for

any reason ud"q.rat" und reasonable means do not exist for determining the LIBO Base Rate for

any requested Interest Period with respect to a proposed LIBOR Loan, or that the LIBO Base

Rate for any requested Interest Period with respect to a proposed LIBOR Loan does not

adequately and fairly reflect the cost to the Lenders of funding such Loan, the Adr-ninistlative

agent wiil prornptly notify the Borrowers and all Lenders. Thereafter, the obligation of the

Le¡der-s to make or maintain LIBOR Loans shall be suspended until the Administlative Agent

revokes such notice. Upon receipt of such notice, the Borrowers may revoke any pending

request for a Borrowing of, conversion to or continuation of LIBOR Loans or, failing that, will
be deerned to have converted such request into a request for a Borrowing of Base Rate Loans in

the amount specified therein.

3.04 Increased Cnsf qnd Redu ced Iìlefrrrn: Canifal donrrqcv (a) If any Change in

Law shall

(i) impose, modify or deem applicable any reserve, special deposit,

compulsoly loan. insurance charge, liquidity requirement or other similar lequirement

against assets of,, deposits with or for the accoultt of, or credit extended or parlicipated in

by, any Lender' (except any reseÍve requirement reflected in the LIBO Rate) or the L/C

Issuer or Support Provider;
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(ii) subject any Recipient to any Taxes (other than (A) Indernnified

Taxes, (B) Taxes described in clauses (b) through (d) of the dehnition of Excluded Taxes

and (C) Connection Income Taxes) on its loans, loan plincipal, letters of cledit,

cornmitments or other obligations, or its deposits, reserves? other liabilities or capital

attributable thereto; or

(iii) impose on any Lender, the support Provider or the L/c Issuer or

the London intelba¡k market any other condition, cost or expense (othel than Taxes)

affecting this Agreernent or LIBOR Loans made by such Lender or any Letter of Credit

or Support Agreernent, or parlicipation therein;

and the result of any of the foregoing shall be to increase the cost to such Lender of rnaking or

maintaining any LIBOR Loan (or of maintaining its obligation to make any such Loan), or to

increase the cost to such Lender or the Support Providel or LIC Issuer of participating in, issuing

or nraintainilg any Lender Letter of Credit or continuing its obligation under any Suppott

Agreement (or: of maintaining its obligation to participate in or to issue any Letter of Credit), or

to reduce the amount of any sum received or leceivable by such Lender or the L/C Issuer

hereunder (whether of principal, interest or any othel amount) then, upon request of such Lender,

Support Provider, or thè L/C Issuer, the Borrowers will pay to such Lender, Support Provider, or

L/t) Issuer, as the case may be, such additional amount or antounts as will compensate such

Lender, Support pr-ovider or the L/C Issuer, as the case may be, for such additional costs incurred

or reduction suffered.

(b) Without duplication of amounts payable in subsection (a) above, if any

Lender determines that any Change in Law (other than with respect to Taxes) affecting such

Lender or any lending office of such Lender or Lender's holding company, if any, regarding

capital or liquidity requirements has or would have the effect of reducing the rate of return on

such Lendei's capital or on the capital of such Lender's holding company, if any, as a

consequence of its obligations hereunder or under or in respect of any Letter of Credit or Support

Agreement, to a level below that which such Lender or such Lender's holding company could

have achieved but for such Change in Law (taking into consideration such Lender's policies and

the policies of such Lender's holding compally with respect to capital or liquidity adequacy),

then from time to time the Bonowers will pay to such Lender such additional arnount or amounts

as will compensate such Lender or such Lender's holding company for any such reduction

suffered.

(c) Failure or delay on the parl of any Lender, Support Provider ot LIC Issuer

to demand compensation pursuant to this Section 3.04 shall not constitute a waiver of its right to

dernand such compensation; provided that Borrowers shall not be required to compensate a

Lender, Support Provider or LIC Issuer pursuatrt to this Section for any reductions in return

incurred more than 270 days prior to the date that such Lender, Support Providel or L/C Issuel

notifies the Romower Representative of such law, rule, regulation ol guideline giving rise to such

leductions and of such Lender's intention to claim compensation therefor.

3.05 Losses. Upon demand of any Leuder (with a copy to the Administrative

Age¡t) from time to time, the Borrowers shall promptly compensate such Lencler

suih Lender harmless frorn any loss, cost or expense incurred by it as a result of-:
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(a) any continuation, conversion, paynent or prepayment of any Loan other

than a Base Rate Loan on a day other than the last day of the Interest Period for such Loan

(whether voluntary, mandatory, autornatic, by leason of acceleratiott, ot otherwise),

(b) any failure by the Bonowers (for a reason other than the failure of such

Lender to make a Loan) to prepay, bon'ow, continue or convert any Loan other than a Base Rate

Loan on the date or in the arnount notified by the Bonowers; or

(c) any assignment of a LIBOR Loan on a day other than the last day of the

Interest period therefol as a result of (i) a request by the Borrowers pursuant to Section 12.15 or

(ii) a¡ assignment by any Lender that is a Lender on the Closing Date pursuant to Section

iZ.Olþl as part of the primary syndication of the Commitments and Loans following the Closing

Date;

including any loss or expense arising frorn the liquidation or reemployment of fuirds obtained by

it to maintain such Loan or fiom fees payable to terminate the deposits from which such funds

were obtained. Lenders shall plovide Borrower Representative with a notice (with a copy to the

Adrninistrative Agent) setting forth in reasonable detail the basis for Lenders dernand, which

shall be conclusive absent manifest error. Bolrowers shall pay such amount within ten days after

receipt of such notice.

For purposes of calculating amounts payable by the BorroweLs to the Lenders under this

each Lender shal1 be deerned to have funded each LIBOR Loan tnade by it at the

LIBO Base Rate used in dete¡mining the LIBO Rate for such Loan by a rnatching deposit or

other borrowi¡g in the London intelbank market for a comparable amount and for a comparable

period, whether or not such LIBOR Loan was in fact so funded.

3.06 Matters Applicable to all Requests for Compensation.

(a) A certificate of tl're Adminìstrative Agent or any Lender claiming

compensation under this Article 3 and setting fortl'r in reasonable detail the additional amount or

arnounts to be paid to it hereunder shall be conclusive in the absence of manifest error. In
determining such amount, the Adrninistrative Agent or such Lender may use any reasonable

averaging ánd attribution methods. The Borowers shall pay the Administrative Agent or Lender

the amount shown as due on any such certif,rcate within ten (10) days of receipt thereof.

(b) Upon any Lender's making a claim for compensation under Section 3.01

or 3.04, the Borrowers fi1ay replace such Lender in accordance with Section 12.15

Section 3.05

3.07 Survival
Termination Date.
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ARTICLE 4

CONDITIONS PRECEDENT TO CREDIT EXTENSIONS

4.01 Conrlitions of Initial Credit Extension. The obligation of each Lender to make

its i¡itial Credit Extension hereunder is subject to satisfaction of the following conditions

precedent:

(a) Loan Documents. Receipt by the Adrninistrative Agent of executed

counterparts of this Agreement, the Security Agreement, each Intellectual Ploperty Security

Agreement, the Notes (if requested), and the other Loan Documents to be executed as of the

Cl,osing Date, each properly executed by a Responsible Officel of the signing Loan Party and

eaclr other Person apafiy thereto.

(b) Resolutions. Etc. Receipt by the Administrative Agent of the following,

each dated as of a recent date before the Closing Date and in form and substance satisfactory to

the Ad¡rilistrative Agent and its legal counsel, such resolutions ol other action, and incur1-rbency

certif,rcates evidelcing the identity, authority and capacity of each Responsible Officer thereof

(A) executing any agreernent, certificate or other document requiled to be delivered hereby

(including the Loan Documents) or (B) authorized to act as a Responsible Officer in connection

with this Agreement an<l the other Loan Documents to which such Loan Party is a palty, in each

case certified by a secretary or assistant secretary or other Responsible Offrcer of such Loan

Party to be true and correct as of the Closing Date'

(c) Pledeed Stock; Stock Powers. Receipt by the Administrative Agent of
cerlificates representing the shares of Capital Stock of the Borrowers and their Subsidiaries,

together. with ãn u¡dated stock (or analogous) power for each such certificate executed in blank

by a duly authorized officer of the pledgor thereof.

(,1) Evidence of Insurance. Receipt by the Administrative Agent of
reasonable evidence that insurance required to be maintained by Section 5.10 is in full force and

effect, including insurance certificates.

(e) Fees. Receipt by the Administrative Agent and the Lenders of the fees

lequired to be paid on or before the Closing Date under this Agreement.

(Ð Attorne]¡ Costs. The Loan Parties shall have paid all Attorney Costs of the

Adrninistrative Agent to the extent invoiced prior to the Closing Date.

(g) Bankruptc)¡ Cases. The Cases shall have been commenced in the

Bankruptcy Court and all of the first day orders entered at the time of colnlnencement of the

Cases shall be reasolably satisfactory, in form and substauce, to the Administrative Agent and

no trustee or examiner shall have been appoinl,etl wil-h respect to the Debtors, or any of thctn, or

any property of or any estate of any Debtor.

(h) lnterim Order'. The Intelim Order shall have been entered by the

Bankruptcy Court on or befole the second (2"d) Business Day aftel the Petition Date, which

Inter-irn Order (i) shall have been entered upon an application or motion of the Debtols

{1247 001-w00s8713 2}
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reasonably satisfactory in fonn and substance to the Administrative Agent and upon prior notice

to such parties required to receive such notice aud such other parties as may be reasonably

requested by the Administrative Agent; (ii) shall be in full force and effect and shall not have

been arnended, modified or stayed, or reversed; and, if the Interim Order is the subject of a

pending objection, appeal or motion for reconsideration in any respect, neither the Interirn Order,

nor the making of the Loans, the issuance, extension or renewal of any Letters of Credit, or the

perfomance by the Debtors of any of the Obligations shall be the subject of a presently effective
stay, and (iii) shall otherwise satisfy the requirements of the def,rnition of Interim Order set forth
herein. The Debtors and the Secured Parlies shall be entitled to rely in good faith upon the

Interim Order notwithstanding any such objection, appeal ol motion for reconsidelation.

(i) Budset. The Administrative Agent shall have received and approved the

Budget.

ú) Cash Management Older. The Bankruptcy Courl shall have entered a

customary "cash management order" adopting and implementing cash management

al-langelnents for the Debtors, which shall be in form and substance and on terms and conditions

satisfactory to the Adrninistrative Agent in its sole and absolute discletion (any such order, the

"Cash Management Order").

4.02 Conditions to all Credit Extensions. The obligation of each Lender to honor

any Request for Credit Extension, whether on the Closing Date ol at any time thereaftel, is

subject to the following conditions precedent:

(a) The representations and warranties of each Loan Party contained in
Article 5 or any other Loan Document, or which are contained in any document furnished at any

tirne under or in connection herewith or therewith, shall be true and correct in all rnaterial

respects (provided, that if any representation or wananty is by its terms qualified by concepts of
rnateriality, such representation shall be true and correct in all respects) on and as of such date,

except to the extent that such representations and warranties specifically refer to an earlier date,

in which case they shall be true and correct as of such earlier date.

(b) No Default or Event of Default shall exist, or would result from such

proposed Credit Extension; provided, however, that the Administrative Agent and the Lenders,

in their sole and absolute discretion, may continue to make Credit Extensions notwithstanding
the existence of a Default or Event of Default and that any Credit Extensions so made shall not

be deemed a waiver of any such Default or Event of Default.

(c) The Adrninistrative Agent shall have received a Request for Credit
Extension in accordance with the requirements hereof.

(d) The Interim Order shall have been entered by the Bankruptcy Coutl on or

betbre the twenty-fifth (25th) Business Day after the Petition Date, which Interim Ordel(i) shall

have been entered upon an application or lnotion of tire Debtors reasonably satisfactory in form
and substance to the Administrative Agent and upon prior notice to such parties required to

receive such notice and such othel parties as may be reasonably requested by the Administrative
Agent; (ii) shall be in full folce and effect and shall not have been atnended, modified or stayed,
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or reversed; and, if the Interim Order is the subject of a pending objection, appeal or motion for

leconsideration in any respect, neithel the Inteîirn Order, nor the making of the Loans or the

perfonnance by the Debtors of any of the Obligations shall be the subject of a presently effective

stay, and (iii) shall otherwise satisfy the requirernents of the definition of Interirn Order set forth

her-ein. U¡til the date the Final Order shall have been entered by the Bankruptcy coutt, the

Debtors and the Secured Parties shall be entitled to rely in good faith upon the Interim Order

notwithstanding any such objection, appeal or motion for reconsideration.

Each Request for Credit Extension submitted by the Borrower Representative shall be

deerned to be a representation and warranty by the Loan Parties that the conditions specihed in

Section 4.02 have been satisfied on and as of the date of the applicable Credit Extension.

ARTICLE 5

REPRESENTATIONS AND WARRANTIES

The Loan Parties hereby represent and warrant to the Administrative Agent and the

Lenders as follows:

5.01 Existence. OualifTcation and Orpanization Docrrments. Each Loan

Par:ty and each Subsidiary (a) is a corporation, partnership or limited liability company duly

organized or fortned, validl y existing and in good standing under the Laws of the juriscliction of
its incorporatton oÍ organr zation, (b) has all requisite powef and authority and all requisite

Permits to (i) own its assets and carry on its business and (ii) subject to entry by the Bankruptcy

Courl of the Interim Order and the Final Order, as applicable, execute, deliver and perform its

obligations under the Loan Documents to which it is a party, except where the failure to have

such Permits, either singularly or in the aggregate, would not reasonably be expected to result in

a Material Adverse Effect, and (c) is duly qualified and is licensed and in good standing under

the Laws of each jurisdiction where its ownership, lease or operation of properties or the conduct

of its business requires such qualification or license, except to the extent that the failure to do so

would not reasonably be expected to result in a Material Adverse Effect; and, further, the

Organization Docurnents of each Loan Party and good standing certificates delivered to the

Adini¡istrative Agent prior to the initial Credit Extension provided by each Lender under the

Pre-Petition Credit Agreement are unchanged in any material respects so as to have a Material

Adverse Effect.

s.02 Authorization: No Contravention Subject to entry by the Bankruptcy Court of
the Interirn Order and the Final Older, as applicable, the execution, delivery and perfonnance by

each Loan Party of each Loan Document to which such Person is party, have been duly

authorized by all necessary corporate or other organizational action, and do not (a) contravene

the terms of any Loan Party's Organization Documents; (b) conflict with or result in any breach

or contraveltion of, or the creatiou of any Lien under, (i) any Contractual Obligation to which

any Loan Party is a party or (ii) any older, injunction, writ or decree of any Governmental

Authority or any arbitral award to which any Loan Party or the Property of any Loan Palty is

subject; (c) violate any applicable Law (including Regulation U or' Regulation X issued by the
pnÈ); or- (c1) result in a limitation on any licenses, permits or other Governmental Approvals

applicable to the business, opelations or properties of any Loan Palty except, with lespect to
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clauses (bxi), (c) and (d) such conflict, violation or lirnitation could not reasonably be expected

to result in a Material Adverse Effect.

5.03 tal tion: Other ts No approval, consent,

exemption, authorization) or other action by, or notice to, or filing with, any Governmental

Authority or any other Person is necessary or required in connection with the execution, delivery

or performance by, or enforcetnent against, any Loan Party of this Agreement or any other Loan

Document, other than (i) those that have already been obtained and are in full force and effect

and (ii) f,rlings to perfect the Liens created by the Collateral Documents.

5.04 Binding Effect. Subject to entry by the Bankruptcy Court of the Interim Order

and the Final O¡det, ur uppf*able, each Loan Document has been duly executed and delivered

by each Loa¡ party that is parly thereto. Subject to entry by the Bankruptcy Court of the Interim

Order and the Final Ordei, as applicable, each Loan Document constitutes a legal, valid and

bindi¡g obligation of each Loan Party that is party thereto, enforceable against each such Loan

party in u".-dun"" with its terms, except as enforceability rnay be limited by applicable Debtor

Relief Laws or- by equitable principles relating to enforceability.

5.05 Budset: No Material Adverse Effect.

(a) The Budget was prepared in good faith by a Responsible Officer of the

Borrowers and based upon assumptions which were reasonable in light of the conditions existing

at the tirne of delivery thereof and reflect the BorroweLs' reasonable estimate of tl-reil future

fina¡cial performance for such period (it being understood (for purposes of this representation

and warránty only and any determination of the truth and correctness hereof on any date such

representatiótr oná warranty is rnade or deemed to be made by any Debtor, and not for any other

prrpor" (including without limitation any purpose under Sections 6.02(e), 6.02(Ð and 6.17

îrerèof or any purpose under any other provision hereof restricting any Debtor's actions to those

taken in accordance with the Budget subject to the Pennitted Variance) undel this Agreement or

a'y other Loan Document) that projections by their nature are inherently unceúain and the

results reflected therein may not actually be achieved and actual results may differ and

differences may be rnaterial).

(b) Since the Petition Date, there has been no eveut ot circumstance that has

had or would reasonably be expected to have a Material Adverse Effect.

s.06 Li Other than the Cases, there are no Proceedings pending or, to the

knowledge of the Loan Parties, threatened or contemplated, at law, in equity, in arbitration or

before any Governmental Authority, by or against any Loan Party or any of its subsidiaries ol

against any of theil properties or fevenues that (a) purporl to affect or pertain to this Agreement

or any other Loan Document or (b) if determi¡ed adversely, would reasonably be expected to

have a Matelial Adverse Effect.

5.07 No Default. No Default or Event of Default has ocourred and is continuing'

5.08 Ownersh in of Prop : Liens. Each of the Loan Parties and its Subsidiaries has

good recorcl ancl marketable title in fee sirnple to, oL valid leasehold interests in,
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necessary or used in the ordinary conduct of its business. No Property of the Loan Parties and

their Subsidiaries is subject to any Liens, other than Permitted Liens.

5.09 Environmental Compliance. Except as would not reasonably be expected to

have a Material Adverse Effect:

(a) Each of the Facilities and all opelations at the Facilities are in compliauce

with all applicable Environmental Laws, and there is no violation of any Environmental Law

with ¡espect to the Facilities or the Businesses, and there are no conditions relating to the

Facilities or the Businesses that could give rise to liability under any applicable Environmental

Laws,

(b) None of the Facilities contains, or, to the knowledge of any Loan Parly,

has previously contained, any Hazardous Materials at, on or undet the Facilities in amounts or

concentrations that constitute or constituted a violation of, ol could give rise to liability under,

Environmental Laws.

(c) Neither any Loan Parly nor any Subsidiary has received any written or

verbal notice of, or inquiry from any Governmental Authority regarding, any violation, alleged

violation, non-compliance, liability or potential liability arising under Environmental Laws with

regard to any of the Facilities or the Businesses, nor does any Responsible Officer of any Loan

Party have knowledge or reason to believe that any such notice will be teceived or is being

threatened.

(d) Hazardous Materials have not been trausported or disposed of from the

Facilities, or generated, treated, stored or disposed of at, on or undq any of the Facilities or any

other location, in each case by or on behalf of any Loan Party or any Subsidiary in violation of,

or in a Íranner that would be reasonably likely to give rise to liability undet, any applicable

Envirorunental Law.

(e) No judicial proceeding or governmental or adn'rinistrative action is

pending or, to the knowledge of the Responsible Officers of the Loan Parties, threatened, under

any Envirorunental Law to which any Loan Party or any Subsidialy is ol will be named as a

party, nor are there any consent decrees or other decrees, consent oLders, adrninistlative orders or

other orders, or other administrative or judicial requirements outstanding under aîy
Environmental Law with respect to any Loan Party, àfly Subsidiary, the Facilities or the

Businesses.

(Ð There has been no release of Hazardous Materials at or fi'orn the Facilities,

or arising from or related to the operations (including disposal) of any Loan Party or any

Subsidiary in connection with the Facilities or otherwise in comection with the Businesses, in

violation of or in arnounts or in a lranner that could give rise to liability under Environmental

Laws.

5.10 Insurance. The Properties of the Loan Parties and their Subsidiaries are insuled

with financially sound ancl reputable insurauce cotnpauies (none of which ar'e Affiliates of the

Loan Parties), in such amounts, with such deductibles and covering such lisks as ale custornarily

calriecl by similarly sized cornpanies engaged in sin-rilar busiuesses and owning similar properties
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in localities where the applicable Loan Party or the applicable Subsidialy operates. The

insurance coverage of the Loan Parties complies with the requirements of Section 6.07.

5.11 Taxes. The Loan Palties and their respective Subsidiar'ies have filed all federal

and state income tax returns and other material tax returns and repofis required to be filed, and

have paid all feder-al and state income taxes and other material taxes, assesstnents, fees and other'

gou.i11*"ntal charges in the natule of a tax levied ol irnposed upon them or their properties,

in.o-" or assets otherwise due and payable, except those which are being Properly Contested.

There is no material proposed tax assessment against any Loan Party or Subsidiary. No Loan

party nor a¡y Subsidiãryìheleof is party to any tax sharing agreement, other than any tax sharing

agreement the parties to which solely consist of one or more Loan Parties and their Subsidialies.

5.12 ERISA ComPliance.

(a) Except as would not reasonably be expected to result in a Material

Adverse Effect, (i) each plan is in compliance in all material respects with the applicable

provisions of nruSe, the lnternal Revenue Code, the Consolidated Omnibus Budget

Reconciliation Act of 1985 ("COBRA") and the legulations and published interpretations

thereunder, and other federal or state Laws; (ii) each Plan that is intended to qualify under

Section a01(a) of the Internal Revenue Code has received a favorable detennination letter (or in

the case of a volume submitter or prototype plan is the subject of a favorable opinion letter) frorn

the IRS or all application for such letter is culrently being processed by the IRS with respect

thereto and, to the best knowledge of the Loan Parties, nothing has occurred which would

prevelt, or cause the loss of, such qualification; and (iii) each Loan Party and each ERISA

Affiliate has made all required contlibutions to each Plan subject to Sections 472 and 430 of tlie

Internal Revenue Code, and no application for a funding waiver or an extension of any

amortization period pursuant to Section 472 or 430 of the Internal Revenue Code has been made

with respect to any Plan.

(b) There are no pending or, to the knowledge of the Loan Parlies, threatened

clairns, actions or lawsuits, or action by any Governrnental Authority, with respect to any Plan

that would reasonably be expected to result in a Material Adverse Effect. There has been no

prohibited transaction or vioiation of the fiduciary responsibility rules with respect to any Plan

lhat would reasonably be expected to result in a Material Adverse Effect'

(c) Except as would not reasonably be expected to result in a Material

Adverse Effect, (i) no ERISA Event has occurred or is reasonably expected to occur; (ii) no

pension pla¡ has a¡y Unfunded Pension Liability and no othel Plan provides for post-

telmination welfare benefits other than as required by COBRA; (iii) no Loan Party ol any

ERISA Affìliate has incurred, or reasonably expects to incur, any liability under Title IV of

ERISA with respect to any Pension Plan (other than prerniurns due and not delinquent under

Section 4007 of ERISA); (iv) no Loan Party or any ERISA Affiliate has incurred, or reasonably

expects to incur, aly liability (and no event has occurred which, with the giving of uotice undel

Section 4219 ofrRisR, woulcl result in such liability) undq Sections 420I or 4243 of ERISA

with respect to a Multiemployer Plan; and (v) no Loan Party or any ERISA Affiliate has engaged

in a tra¡sactio¡ that coulã reasonably be expected to be subject to Section 4069 or 4212(c) of

ERISA.
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5.13 Subsidiaries. Set forth on Schedule 5.13 is a complete and accurate list of the

name und ¡rtirdi"ti,ou otf organization of each Loan Parly and each Subsidiary as of the Closing

Date, together with (a) the number of shares of each class of Capital Stock of any Loan Party

outstanding as of the Closing Date and (b) the number and percentage of outstanding shares of
each class owned (directly or indirectly) by any Loan Party ot' any Subsidiary thereof as of the

Closing Date. None of the shales of Capital Stock of any Subsidiary of Holdings is subject to

any outstanding options, wanants, r'ights of conversion ol purchase and all other sirnilar rights

wiih respect théreio. The outstanding Capital Stock of each Loan Parly and each Subsidiary is

validly issued, and, in the case of any Loan Party that is a corporation, fully paid and non-

assessable. No Subsidiary of Holdings has outstanding any shares of Disqualified Capital Stock.

5.14 Marsin Resulations: ment Comn Act. Use of P

(a) No Loan Party is engaged, nor will it engage, principally or as one of its

impor-tant activities, in the business of purchasing or car'rying margin stock (witliin the meaning

of Regulation U issued by the FRB), or extending credit for the purpose of purchasing or

carryiñg rnargin stock. No ploceeds of any Borrowing shall be used for the purpose of
prrr"huring orialrying margin stock or to extend credit to others for the purpose of purchasing or

carrying margin stock.

(b) No¡e of the Loan Parlies, any Pelson Contlolling any Loan Party or any

Subsidiar-y thereof is or is lequired to be legistered as an "investment company" under the

Investment Cornpany Act of 1940.

(c) No proceeds of any Borrowing will be used in violation of Section 6.1 1

5.15 Disclosure

(a) No report, financial statement, certificate or other infonnation furnished in

writing by or on behalf of any Loan Party to the Administrative Agent or any Lender in

connection with the transactions contemplated hereby and the negotiation of this Agreement or

delivered hereunder (as rnodified or supplemented by other inforrnation so furnished and taken

as a whole) contai¡s any material rnisstatement of fact or omits to state any rnaterial fact

necessary to make the statements therein, in the light of the circumstances under which they were

made, when taken as a whole, not rnaterially misleading, provided that, with respect to any

projected financial information, the Loan Parties represent that such information was prepared in

gooa fuitn based upon assulnptions believed to be reasonable at the time and at the time made

ávailable to Administrative Agent and the Lenders. Notwithstanding the foregoing,

Adrninistrative Agent and Lenders acknowledge that the pro forma financial statements,

projected fìnancial information, other economic forecasts or other forward-looking statements

àr-rd infortoation of a general industry nature delivered by the Loan Parties hereunder are not

factual leplese¡tations and that the actual financial results of the Loan Parties may n-raterially

differ fi-ol-n the pro folma financial statements, projected financìal int'ornatton, other economic

forecasts or other for'warcl-looking statements submitted fi'om time to time.

(b) As of the Closing Date, the infonnation included in the Beneficial

Ownership Certification is true and correct in all respects.
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5.16 Compliance with Laws. Each of the Loan Parties and each Subsidiary is in
compliance with the requilements of all Laws applicable to it, its properlies or the Facilities

(iricluding all Franchise Laws), except in such instances in which (a) such Law is being Properly

òontesteã, or (b) the failure to comply therewith whele noncompliance individually ol in the

aggregate could not reasonably be expected to result in a Material Adverse Effect. Without

lirniting the genelality of the foregoing:

(i) neither any Loan Party nor any Subsidialy thereof is in receipt of
any wdtten notice of any violation of any Law applicable to it or any of its property,

which notice, individually or in the aggregate could reasonably be expected to result in a

Material Adverse Effect;

(ii) neither any Loan Pafty nor any Subsidiary or any Affrliate thereof

is in violation of nor will violate any of the country or list based economic and trade

sanctions administered and enforced by OFAC that are described or referenced at

http://ustreas.gov/ofhces/enforcementlofaclor as otherwise published from time to tirne;

(iii) (x) each Loan Party has filed FDD, to the extent required by all

applicable Franchise Laws, in connection with offers or sales of its Franchises and (y)

eãõh Franchise Agreement cornplies, and the offer and sale of the applicable Franchise

complied in all rnaterial respects, at the time such offer and sale was made, with

Franchise Laws,

(iv) each Store and each Franchise has in effect, as of the Closing Date,

all liquor licenses necessary under applicable Law to serve alcoholic beverages at such

Store.

S,l7 Intellectual Property; Licenses. Etc. The Loan Parties own, or possess the legal

right to ,rr", ull of t¡" trademarks, service matks, trade names, copyrights, patents, patent rights,

fiãnchises, licenses and other intellectual properly rights (collectively, "IP Rights") that are

necessaÍy for the operation of their respective businesses. Set forlh on Schedule 5.17 is a list of
all Ip Rights regisiered or pending registration with the United States Copyright Office or the

Ulited States Patent and Trademark Office and owned by any Loan Party, or that any Loan Pafiy

has the right to use, as of the Closing Date. No clairn has been asserted and is pending by any
person chãllenging or questioning the use of any IP Rights or the validity or effectiveness of any

IP Rights, nor-does any Loan Party know of any such claim, and, to the knowledge of the

Responsible Officers of the Loan Parties, the use of any IP Rights by any Loan Pafiy or ally

Subsidiary or the granting of a right or a license in respect of any IP Rights from any Loan Party

or any Subsidiary does not infiinge on the rights of any Person. As of the Closing Date, none of
the IÞ Rights owned by any of the Loan Parlies is subject to any licensing agreernent or similar'

affangem.ent except as set forth on Schedule 5.17'

5.18 Broker's Fees. Neither any Loan Party nor any Subsidiary has any obligation to

any Person in respect of any finder's, blokeL's, investment banking or other similal fee in

coirnection with the transactions conternplated under the Loan Documents other than fees

payable to the Arlministrative Agent or the Lenders in connection herewith.
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5.19 Labor Matters. There are no collective balgaining agreements or Multiemployer

Plans covering the employees of any Loan Party or any Subsidiary as of the

neither any Loan Party nor any Subsidiary has suffered any strikes, walkouts,
Closing Date, and

work stoppages or

similar material labol dispute within the last five (5) years.

S.Z0 Business Locations. As of the Closing Date, neither Holdings nor any Subsidiary

of Holdilgs owl1s u f"" int"t.st in any real property. Except as could not reasonably be expected

to have a Material Adverse Effect, (i) each site Lease is in full force and effect and a Loan Party

is the sole owner of the entile leasehold interest thereunder, and such Loan Party's interest in

such site Lease has not been assigned, transferred, subleased, mortgaged, hypothecated or

other-wise encurnbered and (ii) except as disclosed on Schedule 5.20(a) no event has occuffed

and no condition exists that, with the giving of notice or the lapse of time or both, would

constitute a material default by any party under any Site Lease. As of the Closing Date, (i)

Schedule 5.20(a) lists each site Lease in effect and the current scheduled termination date

tfr"*f, SrløUlC¡¿BtUl is a list of all locations (other than those listed on Schedule 5.20(a)

where any øngible personal property of any Loan Party with a value in excess of $200,000 is

located as of the Clõsing Date. Set forth on Schedule 5.20(c) is the state of organization, chief

executive office, tax payer identification number and olganizational identihcation number of
each Loan Party as of the Closing Date.

of Securitv Inferests in the Collaferal The Collateral Docurnents,5.21
together with the Interim Order or, aftel the ently of the Final Order, the Final Older, create valid

security interests in, ancl Liens on, the Collater'al purported to be covered thereby, which security

interests and Liens are currently perfected security interests and Liens (except to the extent

provided in the Security Agreement or to the extent perfection is deferred pursuant to Schedule

6.18), prior to
nafire of each

copy hereof.¡.

all other Liens other than Permi tted Liens as of the Closing Date. The exact legal

Loan Parly is as set forth on the signature pages hereto as of the Closing Date (or

S.2Z Superprioritv Claims and Collateral Security. The Debtors hereby represent,

warrant and covenaut thát, upon the entry by the Bankruptcy Court of the Interim Order or the

Final Order, as applicable:

(a) for all Obligations now existing or hereafter arising and for dirninution in

value of any pre-petition Collateral used by the Debtors pursuant to the Interim Order, this

Agreement ór otherwise, the Administrative Agent, for the benefit of itself and the other Secured

parties, is granted an allowed superpriolity administrative clairn in the Debtors' estates pursuant

to Section ãO+("Xf ) of the Bankruptcy Code, having priority in right of payment over any and all

other obligations, liabilities and indebtedness of any of the Debtors, whether now in existence or

hereafter incurred by aly of the Debtor's, and over any and all administrative expeÍìses or priority

clairns of the ki¡d specified in, or orcleled pursuant to the Bankruptcy Code, including without

lirnitation, inter alia, Sections IQ5,i2.6,328,330,331, 503(b),506(c) (upon entry of the Final

Order),507,364(c)(1),546(c),726ç>r lll4oftheBankruptcyCode,subjectastopriorityonlyto
the Carve-Out; and

(b) (i) to seoure the prornpt payrnent and pelformance of any and all

Obligations of the Debtors to the Securecl Parties of whatevel kind, nature or description,
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absolute or contingent, now existing or hereafter arising, the Adrninistrative Agent, for the

be'efìt of itself and the other Secured Parties, shall have and is hereby granted, effective as of

the petition Date, valid a¡d perfected first priority (subject to the Senior Liens (as defined in the

Interi¡r Order) and the Carve-Out), security interests and liens in and upon all pre- and post-

petitio¡ prop"ity of the Debtors, whether existing on the Petition Date or thereafter acquired (1)

purrrrurrito S""iion 36a@) (2),thal, on or as of the Petition Date is not subject to valid, perfected

and non-avoidable liens (collectively, the "Unencumbered Propc4y"), (2) pulsuant to Section

36a@) arid (d) of the Bankruptcy Code, all of the Pre-Petition Collateral, and (3) pursuant to

Sectìon 364,(c) and (d) of the Bankruptcy Code, all of the Collateral (as defined in this

Agreement), (ii) such'security interests and Liens shall be senior in all lespects to interests of

ot[er parties arisi¡g out of security interests or Liens, if any, in such assets and property existing

i'rrneãiately prior to the petition Date and (iii) the Liens securing tlie Obligations shall not be

subject to Section 551 of the Bankruptcy Code.

5.23 No Filinss Recuired. The Liens securing the Obligations shall be deemed valid

and perfected and duly recorded by entry of the Interim Ordel. The Administrative Agent shall

not be required to file any f,rnancing statements, mottgages, notices of Lien or similar

instruments in any jurisdiction or filing office or to cause any accoullt control agleements to be

entered into by any otherwise applicable parties with respect to any deposit account or securities

account or to take any other action in order to validate or perfect the Lien gran

to the Interim Older, the Final Order, this Agreement or any Loan Document.
ted by or pulsuaut

5.24 Fran e Agreements Schedule 5.24 contains a true, correct and complete list

of all Franchise Agreernents in effect as of the Closing Date,

applicable restaurant address and the current tennination date.

including the parties thereto, the

5.ZS Accounts. Schedule 5.25 sets forth a cotnplete accurate list as of the Closing

Date of ull d"p*it u""*nts and all securities accounts maintained by each Loan Party, together

with a description thereof and such schedule correctly identifies the name and address of each

depository oi broker dealer where the account is rnaintained, the name in which the account is

held, the purpose of the account, and the complete account nutnber thereof.

S.26 Holding Companv Status. Holdings is not engaged in any trade or business in

violation of Section 7.15.

5.27 Grants. Rishts and rlies. The Lien and adrninistrative priority granted by

or pursuant to the Interirn Order, the Final Order, this Agreement or any Loan Document are

independently granted The Interim Order, the Final Ordel, this Agleernent and the othel Loan

Documents supplemetrt each other, and the grants, priorities, rights and rerredies of the

Adrninistrative Agent and Lenders hereunder and thereundel are cumulative.

5.28 Patriot Act. Each Loan Party and its Subsidiaries are in cornpliance with the

(i) Tracling *ltn th" E*-y Act, and each of the foreign assets control regulations of the United

States Treasuly Department (31 CFR, Subtitle B, Chapter V) arid any other enabling legisiation

or executive order relating thereto, and (ii) Uniting and Strengthening Amedca by Providing

Appr:opr-iate Tools Requir:ed to intelcept and Obstruct Terrorìsm (USA PATRIOT Act of 2001)

(thô,,patriot Act"). N; par:t of the proceeds of the Loans will be used, directly or indirectly, for'

{ 1 24?,00 1 -w00s81 13.2\i

I 42 I 29006v I I

56

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 114 of 184



any payments to any goverrunental official or employee, political party, ofhcial of a political

pitti, óandidate for-põlitical office, oï anyone else acting in an official capacity, in order to

àUtuirr, retain or direct business or obtain any irnproper advantage, in violatiott of the United

States Foreign Comrpt Practices Act of 1977 , as amended'

S.Zg OFAC. Neither any Loan Party nor any Subsidialy or any Afhliate thereof is in

violation of urry of th. OFAC Sanctions. No Loan Party, Subsidiary theleof or, to the knowledge

of such Loan Party or any such Subsidiaries, any director, offlcer, employee, agent, Affiliate or'

representative thereof (a) is a Sanctioned Person or a Sanctioned Entity, (b) has its assets located

in a Sanctioned Entity, (c) derives revenues from investments in, or transactions with a

Sanctio¡ed person or a Sanctioned Entity or (d) is owned or controlled by a Sanctioned Entity or

a Sanctioned Person

ARTICLE 6

AFFIRMATIVE COVENANTS

On the Closing Date and at all times thereafter until and including the Tennination Date,

the Loan Parties shall and shall cause each Subsidiary thereof to:

6.01 Financial Statements. Delivel to the Administrative Agent for'the benefìt of

each Lender, u-rnol u*ilobl"¡ut in any event within thirty (30) days after the end calendar

month of the Loan parties and their Subsidiaries, consolidated balance sheets of the Loan Parties

and their Subsidiaries as at the end of such month, and the related consolidated statements of

income or operations, retained earnings, shareholders' equity and cash flows for such month,

setting forth in each case in comparative form the figures as of the end of and for the

corresponding ¡rolth of the previous Fiscal Year and to any budget provided pursuant to Section

6.02(ó, all in reasonable detail and cerlified by a Responsible officer of the Bonower

Representative as fairly presenting in all rnaterial respects the financial condition, results of

opårations, shareholdeis'-equity and cash flows of the Loan Parties and their Subsidiaries in

accordance with GAAp, subject only to normal year-end audit adjustments and the absence of

footnotes.

6.02 Certificates Infor Deliver to the Administrative Agent for the

benef,rt of each Lender, in form and detail satisfactory to the Adrninistrative Agent

(a) Liquor Licenses. Promptly upon the occunence thereof, written notice

thereof, if (x) five (5) or more Stores owned by the Loan Parties or any Subsidiary thereof suffer

the loss of a liquor license for five (5) days or moïe in any 12-month period or (y) Stores

accountilg for $1,000,000 or rrore in Consolidated EBITDA in any 12-month period suffer the

loss of a liquor license for f,rve (5) days or illore'

(b) Franchises. Prornptly upon the occurrence thereof, written notioe of (i)

any failure to rnaintain any liquol license requiled to lawfully opelate any Franchise, which

failure is not cured within five (5) days of the occurrence thereof, (ii) any payment default by a

Franchisee under a Flanchise Agreement, which failure is not cured within five (5) days of the
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occuffence thereof and (iii) any other matelial default by a Franchisee under a Franchise

Agreement, which failure is not cured within five (5) days of the occurrence thereof.

(c) Additional Inforrnation. Promptly (and in any event within thlee

(3) Business Days after a request therefor), such additional information regarding the business,

hnancial or corporate affails ìf uuy Loan Party or any Subsidiary, or cornpliance with the tenns

of the Loan Documents, as the Adrninistrative Agent or any Lender through the Administrative

Agent may fi-om time to time reasonably request (including as required undel the Patriot Act).

(d) Budget. Furnish the Adrninistrative Agent and the Lenders, no less

frequently than every otl*l. *""L commencing on the Closing Date, a proposed updated Budget

for ìhe tiÃe period cãm¡-rencing on the Closing Date and ending on the Revolving Loan Maturity

Date, which shall be in subsìantially the sarne folm and detail of the Initial Budget, and

accompanied by a certificate signed by a Responsible Ofhcer of the Borrowers to the effect that

such Éudget hâs been prepared in good faith based upon assulnptions which the Bonowers

believe to be reasonable at the time made and in light of the conditions existing at the time of

delivery thereof and that such off,rcer has no reason to question the reasonableness of any

rnateriál assumptions on which such projections were prepared (it being understood and agreed

tliat the Borowers rnay (but are not required to) furnisl-r one or more proposed updated Budgets

more freque¡tly than 
",r"ty 

other week; provided that, such proposed Budget shall become the
,,Budget,' 

or- 
,,Appr-oved Budget" as defined and fol all purposes hereunder and under the Interim

ordeia'd (upon ent1y of the Final order) the Final order r,rpon written approval thereof by the

Administrative Agent and the Lenders, in their sole and absolute discretion, following a

reasonable opportunity to review and comment theleon'

(e) Variances from Budqet. Deliver to the Administrative Agent on or before

Wednesday of each week, a comparison of actual receipts and disbursements and actual

Revolving Loans outstanding hereunder to projected receipts and disbursements and projected

Revolving Loans outstanding hereunder of the plior week in a form substantially sirnilar to that

attached ãs Exhibit C hereto. In addition, Debtors shall, and shall cause their Chief Restructuring

Officer to attend calls no less than once a week to discuss the Borrowers' businesses and the

status of the Cases with the Administrative Agent, the Lenders and the Administrative Agent's

advisors

(Ð Other Bankruptcy Documents. Deliver to the Administrative Agent: (i)

substantially conternporaneous with the filing thereof, copies of all pleadings, motions,

applicationr, finun"iai information and other papers and docutnents filed by the Debtors in the

iuì"r, with copies of such papers and documents also provided to of selved on the

Administrative Àgent's counsel; (ii) substantially contemporaneous with the receipt and/or

execution thereof, copies of all letters of intent, expressions of interest, and offers to purchase

with respect to any oith" Collateral; (iii) substantially contemporaneously with delivery thereof

to the Comrnittee or any other official or unofficial committee in the Cases, copies of all material

written reports and all ierrn sheets for a Reorganization Plan ol any sale under Section 363 of the

Bankruptåy Corle given by the Debtors to the Committee or any other official or unofficial

committee in the Cases, wiih copies of such reports and term sheets also provided to or served on

the Adrninistr-ative Agent's co,,rnsel; ancl (iv) projections, opelating plans and other fìnancial
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infolnation and inforrnation, leports or staternents regarding the Debtors, their business and the

Collateral as the Administrative Agent may frorn tirne to time reasonably request.

6.03 Notices.

(a) Pro¡rptly (and in any event within three (3) Business Days) notify the

Adrninistrative Agelt and each Lender in writing of the occutlence of any Default or Eveut of
Default.

(b) Promptly (and in any event within three (3) Business Days) notify the

Administrative Agent and each Lender in writing of any matter that has resulted or could

reasonably be expected to result in a Material Advelse Effect'

(") Pro¡rptly (and in any event within three (3) Business Days) notify the

Admilistrative Agent and each Lender in writing of the occurrence of any ERISA Event.

(d) Prornptly (and in any event within three (3) Business Days) notify the

Adrninistrative Agent and each Lender in writing of any material change in accounting policies

or fìnancial repor-ting practices by any Loan Party oI any Subsidiary.

(e) Plorrrptly (and in any event within three (3) Business Days), notify the

Adrninistr-ative Age¡t and each Lender, in writing, of the threat or institution of, or any matelial

clevelopmelt in, any Proceecling against or affecting any Loan Party, which could reasonably be

expected to have a Material Adverse E,ffect'

(Ð Promptly (and in any event within three (3) Business Days of such event),

notify the Adrni¡istrative Agent in writing, of any loss, damage or destruction to the Collateral in

the amount of $75,000 or mo1'e individually, whether or' not covered by insurance.

Each notice pursuant to this Section 6.03 shall be accompanied by a statement of a

Respo¡sible Officer of the Bomower Representative setting forth details of the occuffence

referred to therein and stating what action the Borrowers have taken and plopose to take with

respect thereto.

6.04 Pavment of Taxes..

(a) Pay and discharge as the same shall become due and payable, all federal

and state income taxes and other material tax liabilities, assessments and governmental charges

or levies in the natur-e of a tax upon it or its properties or assets, unless the same are being

Properly Contestcd.

(b) Tirnely file or cause to be timely filed all federal and state income tax

returns and other material tax returns req¡irec1 by applicahle law.

6.05 Preserva tion of Existence.
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(a) preserve, renew and maintain in full force and effect its legal existence

under the Laws of the jurisdictiori of its organization except in a transaction pennitted by

Se 7 .04 or Sectio n 7.0-5

(b) Preserve, renew and maintain in full folce and effect its good standing and

qualification to do business undel the Laws of the jurisdiction of its organization and in any other

¡ur-isdlction whele failure to so maintain good standing or qualification would have or would

constitute a Material Adverse Effect.

(c) PreseLve, renew and rnaintain all Governmental Approvals as are

necessary for-the conduct of its business as curently conducted and hereiu contemplated'

(d) Preserve, register and renew whenever applicable all of its material

registered patents, copyrights, trademalks, trade nalles and service marks'

6.06 Maintenance of Properties. Maintain, preserve and protect all of its propefty

necessary in t¡" opetuti.ur of its business in good wolking order and condition, ordinary wear

and tear excepted.

6.07 Maintenance of Insurance. Maintain or cause to be maintained, with {inancially

sound und 1."putubl" i* rut"d not less than A-, Class VII by Best's, cornmercial geueral

liability insuiance, product liability insurance, business interruption insurance, and all risk

prop"riy insurance, in each case with respect to liabilities, losses or damage in lespect of the

ãrråtr, properties and businesses of each Loan Party as may customarily be carried or maintained

under similar circumstances by Persons of established reputation engaged in similar businesses,

in each case in such amounts (after giving effect to any self-insurance in respect of (a) workers

compensation insurance and (b) liability for insurance deductibles), witli such deductibles,

"o,r"ì1ng 
such risks, and in arnounts and otherwise on such terms and conditions as shall be

custornary for such Persons (including perils of flood, quake and/or windstorm, as applicable)

and reasonably acceptable to the Administrative Agent. Each such policy of insurance shall (i)

name Administrativê Agent, on behalf of each Lender as an additional insured by endorsement

thereunder as its interests may appear, (ii) in the case of each property insurance policy, contain a

lender's loss payable clause oï endorsernent, satisfactory in form and substance to

Administrative Agent, that names Administrative Agent, on behalf of Lenders, as the lender's

loss payee thereunder and (iii) provide for'at least thirty (30) days' (or ten (10) days' in the case

of ca¡cellation due to non-payment of premiums) prior written notice to Adrninistrative Agent of

a'y modification or cancellation of such policy. Such lender's loss payable endorsements shall

spåcify that the proceeds of such insurance shall be payable to the Administrative Agent as its

interests may appear and fuither specify that the Administlative Agent shall be paid regardless of

any acfor omissìon by Debtor or any of their Affiliates. The Adrninistrative Agent and Secured

parties have no responsibility for premiums, warranties or r:epresentations to underwriters' The

T,oan parlies or their insurance broker shall provide a certificate of insurance upon each policy

relewal or replacernent. In the event Borrowers fail within five (5) Business Days after'

Ad'-rilistrative Agent's request to provide Administrative Agent with evidence of the insurance

coveïage requireã by this Agreement, Adrninistrative Agent may pulchase insurance at

BorroweLs,expense io protect the Administlative Agent's interests in the Collatelal. This

insurance -uy, brt neéd not, plotect BoLroweLs' intelests. The coverage purchasecl by
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Adrninistrative Agent may, but need not, pay any clairn made by any Borrower oI any claim that

is made against any Borrower in connection with the Collateral. Borrowers may later cancel any

insura'ce purchased by Adrninistrative Agent, but only after providing Administrative Agent

with evidence that Borrowers have obtained insurance as required by this Agreernent. If
Adrninistrative Agent pulchases insurance for the Collateral, to the fullest extent provided by

law, Borro*"r, *i11 bå responsible for the costs of that insurance, including interest and other

cha¡ges imposed by Adrninistrative Agent in connection with the placement of the insurance,

u'til the ef1èctive date of the cancellation or expiration of the insurance. The costs of the

insurance may be added to the Obligations. The costs of the insurance may be more than the

cost of insuraltce Borrowers are able to obtain on their own.

Bonowers will (i) use commercially reasonable efforts to obtain paynent or reimbursement fiom

a'y Directors and ofhcers Liability Insurance rnaintained by the Borrowers, (ii) provide copies

of such policies to the Lenders upon request, (iii) provide written updates to the Lenders

regardilg their efforts to collect on such poii"y or policies and (iv) cause all collections on such

policy or policies to be paid directly to the Borrowers'

6.0g Compliance with Laws. Comply with the requirements of all Laws and

Governmentut Ãppr.ouot. upptl*Ut" to it (including Environmental Laws and Franchise Laws)

a'd all order-s, *iiir, injunctions and cleclees applicable to it or to its business or Property, except

in such instances in which such requirement of Law or oLder, writ, injunction or decree is being

properly Co¡tested and except in eâch case, where the failure to comply would not reasonable be

expected to have a Material Adverse Effect.

6.09 Books and Records.

(a) Maintain proper books of record and account, in which full, true and

correct entries shall be made of alf financial transactions and matters involving the assets and

business of such Loan party or such Subsidiary, as the case tnay be, in each case in accordance

with GAAP.

(b) Maintain such books of record and account in material confonnity witli all

applicable lequirements of any Governrnental Authority having regulatory jurisdiction over such

Loan Party or such subsidiary, as the case may be'

6.10 Inspection Rights. Permit representatives and independent contractors of the

Administrati.r" agffir cut-ri*tr Middle Market Funding II LP and representatives thereof) to

visit and inspect any of its properlies, to examine its corporate, financial and operating tecords,

and conduct audits and rnake iopies thereof or abstracts therefrom, and to discuss its affairs,

fìnances and accounts with its directors, officers, and independent public accountants, all at the

expense of the Borrowers anrl at such reasonable times duling normal business hours and as

nft.n u, ¡ray be reaso¡ably desired, upon reasonable advance notice to the Loan Parties' A

lepresentative of each Lender- shall have the right to acoompany the Aclministrative Agent in

connection witl-r all such inspections, auclits and examinations, at such Lender's sole cost and

expense unless an Event of Defàult shall have occurred and be continuing'

6.11 Use of Proceeds.
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(a) Use proceeds of the Revolving Loans: (i) to pay fees and expenses payable

under this Agreernent or any of the other Loan Documents to the Secured PaÍies, (ii) to provide

for their-worki¡g capital needs in accordance with the Budget subject to the Pennitted Valiance,

(iii) to fund the Càrve-Out strictly in accordance with the Budget subject to the Permitted

Variance, and (iv) to pay for Allowed Professional Fees and Statutory Fees allocated to the

Debtors during the Cases in accordance with the Budget subject to the Perrnitted Variance, in

each case, to the extent such use of proceeds is not otherwise prohibited under the tems of this

Agreement and is otherwise consistent with the terms of the Interim Order and the Final Order,

as applicable.

(b) Notwithstanding the foregoing, in no event shall the proceeds of the Cledit

Extensions be used in contravention of any Law or of any Loan Document.

6.12 Additional Subsidiaries. (a) Borrowers shall cause each Domestic Subsidiary

(other than a Foreign Subsidiary Holdco, CFC or a Subsidiary of a Contlolled Foreign

Subsidiary) hereafter fomed or acquired to execute and deliver to the Administrative Agent,

within 30 days (or such longer period as the Agent shall agtee in its sole discretion) of the

fotrnation or acquisition thereofl, a joindet to the Loan Documents, in form and substance

acceptable to the Agent, pursuant to which such Subsidiary shall become a Borrower or a

Guaiantor, as the Administrative Agent shall elect. Borrowers shall deliver to the Adminlstrative

Agent (i) appropliate Lien searches indicating the Administrative Agent's first priority Lien

(subject to Þenlitted Liens) on such Subsidiary's personal property, (ii) a favorable wtitten

opinion of counsel reasonably satisfactory to the Agent, (iii) original stock certificates or other

càrtificates evidencing equity ownership in such Dornestic Subsidiary) accompanied by stock or

other appropriate transfer powers duly executed in blank, with regard to the Capital Stock of
such Dãme.ti" Srrbridiary, (iv) certifìed copies of the Organization Documents of such Domestic

Subsidiary, along with appropriate resolutions and an incumbency certificate of such Dornestic

Subsidiary and (v) such other agreements, instruments, approvals or other documents as the

Administrative Agent may reasonably request with respect thereto.

(b) Witli respect to each first-tier Foreign Subsidiary that is a CFC and any

Foreign Subsidiary Holdco, Borrowers shall within thirty (30) days (or such longer period as the

Adrninistrative Agent shall agree in its sole discretion) of the formation or acquisition thereof,

take all actions reasonably requested by tlie Adrninistrative Agent to grant to the Adrninistrative

Agent a perfeoted Lien on no moÍe than 650/o of each class of the Capital Stock of such

SuUsiaiaLy entitled to vote (within the meaning of Treasury Regulation Section 1.956-2(c)(2))

and 100% of each class of the Capital Stock of such Subsidiary not entitled to vote (within the

meaning of Treasury Regulation Section 1.956-2(c)(2)) of such CFC. For the avoidance of
doubt, no CFC or Foreign Subsidiary Holdco shall be required to pledge any of the Capital Stock

of their respective Subsidiaries.

6.13 ERISA Compliance. T)o, anrl cause each of its ERiSA Affiliates to, exoept to the

extent such failu¡e would not reasonably be expected to result in a Material Adverse Effect, clo

each of the following: (a) maintain each Plan in compliance with the applicable provisions of
ERISA, the Intemal Revenue Code and other federal or state Law; (b) cause each Plan that is

qualifiecl uncler Sectiona0l(a) of the Internal Revenue Code to maintain such qualificatiou; and
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(c) make all required contributions to any Plan subject to Section 4I2, Sectiorr 430 oI Section

431 of the internal Revenue Code.

6.14 Cash Management; Control Aqreements. The Borrowers shall, and shall cause

each Subsidiary to, maintain with CIT each of their prirnary operating and deposit accounts and

each securities account (other than Excluded Accounts), provided that (i) local deposit accounts

l¡aintained with respect to any Store may remain at and continue to be maintained with another'

financial institution, but amounts credited theleto (other than amounts reasonably expected to be

applied towards expenditures in accordance with the Budget within the immediately following

nve (Sl Business Dãy period) shall be required to be transferred to one or more deposit accounts

maintained with CIT in accordance with the Cash Management Order and the Borrowers'

customary practices.

6.15 C with Respect to Environmental Matters In respect of all

environtnental matters :

(a) comply in all material respects with the requirements of all federal, state,

and local Environmental Laws applicable to the Loan Parties or their Property; notify the

Adrninistrative Agent prornptly in the event of any spill, lelease or disposal of Hazardous

Material on, or hazardóus waste pollution or contamination affecting, the Facilities in material

violation of applioable Environmental Laws of which a Loan Party has actual knowledge;

for-ward to thê Adrninistrative Agent promptly any written notices lelating to such matters

received frorn any Governrnental Autholity; and pay when due any f,tne ol assessment against the

Facilities arising under Envirorunental Laws, provided, that the Loan Parlies shall not be

required to pay any such fine or assessment so long as the validity thereof shall be Properly

Contested; aìd provided fuither that, in any event, payment of any such fine or assessÍìent shall

be made before any of their Proper-ty shall be subjected to a Lien or be seized or sold in

satisfaction thereof;

(b) prornptly notify the Adrninistrative Agent upon becoming aware of any

any of the representations and

all rnaterial respects (without
fact or change in circumstances that would be expected to cause

warranties contained in S -5.09 to cease to be true in
duplication of any materiality qualifier therein) for any tirne before the Termination Date;

(c) not become involved, and will not knowingly perrnit any tenant of the

Facilities to become involved, in any operations at the Facilities generating, storing, disposing, or

handling Hazardous Materials in material violation of applicable Envilonmental Laws or any

other aclivity that could reasonably be expected to lead to the imposition on any Lettder or the

Adrninistrative Agent of any liability, or the irnposition on the Loan Parties or the Facilities of

any material liability of any lien under any Environmental Laws;

(d) prornptly contain or retnove any Hazardous Materials found on the

Facilities in violation of any applicable Environmental Law, to the extent requiled by and in

compliance with applicable Environmental Laws and at the Borrowers' expense, and the

BorÅwers agree tliat the Adrninistlative Agent has the right, at its sole option but at the

Borrowers' expense, to have an environmental engineer or other representative review the wolk

being done; ancl
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(e) indemnify, protect, defend and hold harmless each lndernnitee from and

against and alì liabilities, obligations, losses, damages (including, consequential damages),

pãnalties, actions, judgrnents, suits, claims, costs, expenses and disbursements of any kind or'

nature whatsoever (including, the leasonable fees and disbursements of counsel for and

consultants of such lndemnitees in connection with any investigative, administrative or judicial

proceedi¡g, whether or not such Indemnitees shall be designated apafty thereto), which rnay be

imposed õn, incurred by, or asserted against such lndemnitees (whether direct, indirect, or

consequential) now or hereafter arising as a result of any claim for environmental cleanup costs,

any resulting damage to the environrnent and auy other euvironmental claims against any Loan

yirty, any Lendet, th" Administrative Agent, any other lndemnitee or the Facilities. The

provisions of this Section 6.15(el shall continue in effect and shall survive the Tennination Date'

6.16 Site Leases. The Borrowers shall, and shall cause each Subsidiary to, perfotrn

and carry out iu all rnaterial respects the material terms and provisions

except in each case as would not reasonably be expected to result in a M
of Site Leases,

aterial Adverse

Effect

6.17 BudsetComPliance.

(a) Disbulsements Covenant. Commencing with the weekly period ending

Novenrber 24, 2019, reflected in the Initial Budget delivered as of the Closing Date, cause

Debtors' (i) "Operating Disbursements" or "Other Chapter 11 Related Cash Flows" (as such

terms are described in the applicable Buclget), (A) on an individual basis to be not more than

105% and (B) on an aggregúebasis to be not more than IlO% (provided, however, that, in each

of clauses ia¡ ano (gl, inlhe Administrative Agent's sole and absolute discretion and without

court order, approval of, or notice to, any othet Persons, the Adrninistrative Agent may increase

such percentage up to yylYo (in tlie case of clause (A)) and up to 1 15% (in the case of clause (B))

of foiecasted Operating Disbursements or Other Chapter 11 Related Cash Flows set forth in the

Budget for the appllcãble peliod (the "Permitted Variance") or (ii) "Chapter 11 Professional

Cost-s,' (as such terrn is dèscribed in the applicable Budget) to be more than the forecasted

Chapter 11 professional Costs set forth in the Budget for the applicable period, in each case, such

cove'ant to be tested on a rolling four-week period, commencing with the four-week period

ending on December 15, 2019.

(b) Minimum Receipt Covenant. Cornrnencing with the weekly period ending

November 24, 2019, reflected in the Initial Budget delivered as of the Closing Date, cause

Debtors'receipts, (i) o¡ an individual basis to be at leastg5o/o and (ii) on an aggregate basis to be

at least 90% lprovid"d, ho*"ver, that, in each of clauses (i) and (ii), in the Administrative

Agent's sole and absolute discretion and without court otder, approval of, or notice to, any other

peisons, the Administr-ative Agent may decrease such percentage down to 93o/o (in the case of

clause (i)) and down to 85%) of the forecasted receipts as set forth in the Budget for the

applicabie periocl, suc,h covenant to be tested on a rolling four-week basis; provided that for the

l"iìil threé weekly tests such covenant shall be tested against the Budget as follows: (i) for the

second week based on two weeks forecast and two weeks actual; and (ii) for the thir'd week

based on three weeks forecast and thlee weeks actual, in each case, on a cumulative basis.

6.18 Bankrun Schedules and C
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(a) File with the Bankruptcy Court and deliver to the Adrninistrative Agent,

all Schedules of the Debtors within the tirne periods required by the Bankluptcy Code as may be

extended by expless written consent of the Administrative Agent and subject to approval by the

Bankruptcy Court.

(b) Serve all:

(i) secured creditors, all judgrnent cleditors (if any) actually known to

the Debtors, the twenty (20) largest unsecured creditors, the federal and state taxing authorities,

any and all Governmental Authorities holding a claim, any of the Debtors' unions, and any other

party claiming an interest in the Collateral in accordance with the Fedelal Rules of Bankruptcy

Þrocedure a copy of the Motion and Interim Order as approved by the Bankruptcy Court in

accordance with the Fedelal Rules of Bankruptcy Procedure; and

(ii) all parties from whom the Debtors have received or that the

Debtors believe they may have received goods from within twenty (20) days of the filing of the

Cases, a copy of the Interirn Order and notice of the hearing on entry of the proposed Final Or'der

in accordance with the Federal Rules of Bankruptcy Procedure.

6.19 [Reserved].

6.20 [Reserved].

6.21 patriot Act; OFAC. (a) Cornply with the Patriot Act, (b) use no part of the

proceeds of tl't" I-oatrs, directly or indirectly, for any paynents to any governmental official or

ènrployee, political party, official of a political party, candidate for political office, or anyone

else aðting in an ofhcial capacity, in order to obtain, retain or direct business or obtain any

improper ãdvantage, in violation of the United States Foreign Corupt Practices Act of 1977, as

arnended, and (c) comply with the OFAC Sanctions.

ARTICLE 7

NEGATIVE COVBNANTS

On the Closing Date and at all tirnes thereafter until and including the Termination Date,

no Loan Party shall, nor shall it pennit any Subsidiary to, directly or indirectly:

7.01 Indebtedness. Create, incur, assufiie or suffer to exist any Indebtedness, except:

(a) Indebtedness under the Loan Documents;

(b) Indebtedness of the Loan Parties and their Subsidiaries existing on the

Closi¡g Date anil set forth in Schcdule 7.01 and refinancings and extensions of any sttch

Indebtédness if the rcp¡esentations, warranties, covenants, events of default and other Inaterial

terms ancl conditions thereof are not mater'ially less favorable to the obligor thereon or to the

Lendels than the lndebtedness being refinanced or extended, and the avelage life to matulity

thereof is greater than ol eqr,ral to that of the Indebtedness being refinanced or extended,

pleylded, such lnclebte<lness penlitted under the immediately pr:eceding clause shall not (i)
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i'clude I¡debtedness of an obligor that was not an obligor with lespect to the Indebtedness being

extended, renewed or refinancãd or (ii) exceed in a principal amount the Indebtedness being

Lenewed, extended or refinanced;

(c) purchase ltìoney Indebtedness (including obligations in respect of Capital

Leases but excluding Synthetic Leases) hereafter incurred by tlie Loan Parties or any of their

Subsidiaries to finan*ce ihe purchase of fixed assets, provided that (i) such lndèbtedness when

incurred shall not exceed the purchase price of the asset(s) financed, (ii) no such Indebtedness

shall be refinanced for a princþal amount in excess of the principal balance outstanding thereon

at the tirne of such ref,rnancing and (iii) the total amount of all such lndebtedness at any tirne

outsta'ding shall not exceed the lessel of (A) $75,000 and (B) an amount pennitted by the

Interim order-or Final order, as applicable, or the Bankruptcy coutl;

(d) intelcompany Indebtedness petmitted under Section 7.03(0;

(e) Guarantees with respect to Indebtedness pelmitted under this Section 7.0i;

(Ð endorsement of items for deposit or collection of cotnmercial paper

received in the ordinary course of business;

(g) indebtedless incurred in the or'dinary course of business under (i) appeal

bolds or sirnilar instruments and (ii) surety bonds, payment bonds, perfonnance bonds, bid

bonds, completion guarantees and sirnilar obligations, wolkers' coupensation claims, health,

disability oi other Jmployee benefits, and bankers acceptances issued for the account of any

Loan Party or its Subsidiaries;

(h) unsecured Eam-out Obligations of the Borrower and its Subsidiaries

owing to sellers existing as of the Petition Date, not to exceed the amount perrnitted by the

Interim Order or the Final Order, as applicable, or the Bankruptcy Court;

(i) Guarantees by the Loan Parlies or their Subsidiaries of the Winghaven

Debt to the extent in existence as of the Petition Date and permitted by the Interirn Order or the

Final Order, as applicable, or the Bankruptcy Coutl;

C) Real Estate I¡debtedness of any Real Estate Financing Subsidiary that was

in existence prior to and as of the Petition Date;

(k) Indebtedness incun'ed in the ordinar'y course of business in an aggtegate

amount not exceeding $100,000 at any time outstanding in connection with cash pooling, netting

and cash management arrangernents consisting of overdrafts or sirnilar arratlgements, provided

that any such Indebtedness does not consist of Funcled Indebtedness and is owed solely to the

financial institutions providing such arraugemeuts,

(1) to the extent constituting Indebtedness, judgments enteled against any

Loa' party or any Subsidiar-y of a Loan Parly to the extent not constituting an Event of Default;

(m) Indebtedness deemecl to exist as a lesult of the characterization of a Sale

and Leaseback Transaction as a loan fi'orn the purchasel or'landlord thereunder to a Loan Party
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secured solely by Liens on the properly that is the subject of such transaction to the extent in

existence prior to and as of the Petition Date; and

(n) other unsecured Indebtedness that was in existence prior to and as of the

Petition Date.

7,02 Liens. Create, incuL, assume or suffer to exist any Lien upon any of its Propefiy,

whether now owned or hereafter acquired, other than the following:

(a) Liens pursuant to any Loan Document;

(b) Liens existing on the Closing Date and listed on Schedule 7.02;

(c) Liens (other than Liens imposed under ERISA) for taxes, assessments ot

governmental chalges or levies not yet due or which are being Properly Contested;

(d) statutory Liens of landlords and Liens of carriels, warehousellen,

rnechanics, materialmen and suppliers and other Liens irnposed by law or pursuant to customaly

reservations or retentions of title arising in the Ordinary Course of Business, prQvldqd that such

Liens secure only amounts not yet due and payable or, if due and payable, (i) are unfiled and no

other action has been taken to enforce the same or (ii) are being Ploperly Contested;

(e) segregated cash pledges or deposits in the Ordinaly Course of Business in

connection with work"ri' 
"omp"nsation, 

unemployment insurance and other social security

legislation, other than any Lien imposed by ERISA;

(Ð cash deposits to secure the perfonnance of bids, trade contracts, licenses

and leases, statutory obligations, surety bonds (other than bonds related to judgnents or

litigation), performance bonds and other obligations of a like nature (other than Indebtedness)

incurred in the Ordinary Course of Busiuess;

(g) easements, rights-of-way, restrictions and other similar encumbrances

affecting Real pioperty which, in the aggregate, are not substantial in atnount, and which do not

in aly case materially detract from the value or marketability of the property subject thereto or

mater:ially intedere with the ordinary conduct of the business of the applicable Person;

0t Liens securing Indebtedness permitted under Section 7.01(c), provided

that (i) such Liens do not at any time encurnber any Property othel than the Property financed by

such Indebtedness, (ii) the Indebtedness secured thereby does not exceed the cost or fair market

value, whichever is iower, of the Ploperty being acquired on the date of acquisition and (iii) such

Liens (unless such Lien is a refinancing a pre-existing Lien) attached to such Propefiy

concurrently with ol within thirty (30) days aftel the acquisition theleof;

(i) leases, non-exclusive licenses, sublicenses or subleases granted to othels

not i¡terferilg in any matedal respect with the business of any Loan Party or any Subsidiary

thereof and not adverse to the interests of the Adrninistrative Agent ol the Lendels in any

material lespect,
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ú) any interest of title of a lessor under, and Liens arising from plecautionary

UCC financing statements (or equivalent filings, registrations or agreements in foreign

jurisdictions¡ sðtely evidencing such lessor's interest under, leases permitted by this Agreernent;

(k) normal and customary rights of setoff upon deposits of cash in favor of
banks or other depository institutions holding such deposits;

(l) Liens of a collection bank arising under Section 4-210 of the UCC on

items in the coutse of collection;

(m) Liens in favor of the Administrative Agent, L/C issuer ol support Provider

on cash collateral securing the obligations of a Defaulting Lendel to fund risk palticipations

hereunder;

(n) Liens in favor of an insurer on the unearned portion of insulance

premiums secudng indebtedness incured by any Loan Party;

(o) Liens consisting of judgrnent, appeal bonds, judicial attachlnent liens or

other sir-nilar Liens arising in connection with court proceedings, provided that the enfolcement

of such Lie¡s is effectively stayed and all such Liens secure judgments the existence of which do

not constitute an Event of Default undet'section 9.01(h);

(p) Liens on arnounts deposited to secure the Loan Parties' and their

Subsirliaries, obligations in connection with the making or entering into of leases or subleases in

the ordinar-y couÍse of business and not in connection with Indebtedness for Borrowed Money to

the extent in existence prior to and as of the Petition Date; and

(q) Liens on the property that is the subject of the Indebtedness pelrnitted

under Section 7.0i(!d.

7.03 Investments. Make any Invesûnents, except:

(a) cash or Cash Equivalents;

(b) accounts receivable created, acquired or made and trade credit extended in

the Ordinary Course of Business and payable or dischargeable in accordance with customary

trade terms;

(c) Investments co¡sisting of stock, obligations, securities or other property

received in settlement of accounts receivable (created in the Ordinary Course of Business) fi'om

bankrupt obligors;

(,1) Investments existing as of the Closing Date and set forth in Schedule 7.03,

(e) Gualantees permitted by Section 7.01;

(Ð intelcompany Investments made in accordance with the Budget and are

permittecl or requir-ed by the Interim Ortler, the Final Order, the Cash Management Order, or tire
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Winghaven Management Agreement, as applicable, by (i) any Loan Party in any other wholly

owned Loan party (excluding Holdings) and (ii) Subsidiaries that are not Loan Parties in any

Loan Party or in other Subsidiaries that are not Loan Parties; and

(g) other Investments approved in writing by the Administrative Agent (in its

sole discretion).

7.04 Fundamental Changes. Unless otherwise approved in writing by the

Adrninistrati,r" Ag"nt itr itr .ole discretion, merge, dissolve, liquidate, consolidate with or into

another Person.

7.05 Dispositions' Make any Disposition other than:

(a) sales of inventory in the Oldinary Course of Business of the Loan Parties

and their Subsidiaries;

(b) any Involuntary Disposition by any Loan Party or any Subsidiary thereof;

and

(c) any other Disposition explessly pelmitted by this Agreement, the Interirn

Orcler or the Final Orderj provirled that the Debtors may corlsummate any and all Approved 363

Sales provided that all nôt cash proceeds therefroilì ale rernitted directly from escrow to the

Administr-ative Agent for application to the Obligations in acoordance with Section 2.05(bXii).

Notwithstanding the foregoing, nothing in this Section 7.05 shall directly or indirectly

permit any Disposition that would result in a change of control.

7.06 Restricted Payments. Directly or indilectly declare or make any Restricted

Paynento,i''@doso,excepttotheextentexpresslyprovidedforinthe
Budget.

7.07 Chanse in Nature of ss Engage to any material extent in any business

rnaterially different frorn the business conducted by the Loan Parties and their Subsidiaries on

the Closing Date and businesses reasonab

located in the U.S. or Canada.

ly related or incidental thereto, each of which shall be

7.08 Transactions with Affiliates and Insiders. Enter itrto or permit to exist any

transaction o, ,"ri", of trurou"tions with any officer, director or Affîliate of such Person other

than (a) transactions between the Loan Parties, (b) intercompany ttansactious expressly perrnitted

by Seciio' 7.01 ,7.03, 7.04,1.05 or 1.06 and (c) compensation and reimbursement of expenses

olofficers, employees and directors to the extent set forth in the Budget'

7.09 [Reservedì.

7.10 Use of Proceeds Use the proceeds of any Credit Extension, whether directly or

indir'ectly, and whether immediately, incidentally
stock (within the meauing of Regulation U of the

or ultimately, to pulchase or carry marglll
FRB) or to extend credit to othels for the
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purpose of purchasing or caffying rnalgin stock or to refund Indebtedness originally incurred for

such purpose.

7.ll lReservedì.

7.12 Orsanization f)ocuments: cal Year: Lesal Name. State of For and

Form of Entity.

(a) Amend, rnodify or change its Organization Documents in a manner which

is adverse to the interests of the Administrative Agent or the Lenders.

(b) Change its Fiscal Year.

(c) Change its name or its state of fonnation or form of otganization without

providing thirty (30) days pr-ior written notice to the Administrative Agent, provided that nothing

irerein sñall permit any Loan party to change its state of fonnation in a state or jurisdiction

outside the United States.

(d) Make any significant change in accounting treatment or reporting

practices, except as required by GAAP.

7.13 Ownership of Subsidiaries. Notwithstanding any other provisions of this

Agreement to tþ" *utrrryJù p""lit any Person (other than any Borlower or any Wholly

Owned Subsidiary) to own any Capital Stock of any Subsidiary, except to qualify directors

where required by applicable law or to satisfy other requirernents of applicable law with respect

to the ownership of Òapital Stock of Foreign Subsidiaries to the extent issued prior to and in

effect as of the petition Date, (ii) permit any Subsidiary to issue or have outstanding any shares

of Disqualified Capital Stock, or (iii) create, incur, assutne or suffer to exist any Lien on any

Capital Stock of any Subsidiar:y other than pursuant to the Loan Documents.

7.14 Matters

(a) Directly or indirectly, seek, consent or suffer to exist: (i) any modification,

stay, vacation or amendment to the Interim Order or Final order, unless the Administrative

Aggfrt has consented to such modification, stay, vacation or amendment in writing; (ii) entry of
an-y order that could adversely affect the Administrative Agent's liens on the Collateral or its

."ðou"ry in the bankruptcy Cases that is not, in form and substance, satisfactory to the

Administrative Agent in its reasonable discletion; (iii) an allowed priority claim for any

administrative expense or unsecured clairn (now existing or hereafter arising of any kind or

nature whatsoevei, including any administrative expelrses of the kind specihed in the Bankruptcy

Code, including without limitation Sections 105,326,328, 330, 331,364(cX1), 365, 503, 506(c),

507, 546, 126, 1113 or 1114 of the Bankruptcy Code) equal or superior to the Superpriority

Clairn of the Secured par-tics in respect of the Obligations, cxccpt for the Calve-Out; or (iv) any

Lien o¡ a¡y Collateral, having a pliority equal or superior to the Lien in favor' of the

Ad¡ri¡istrativeAge¡t inrespect of the Obligations (subjectto the Senior Liens (as defined inthe

lnterin Order) and the Car've-Out);
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(b) prior to the date on which the Obligations have been indefeasibly paid in

full in cash and Lendels' commitment to make any Credit Extensions has been tetrninated, the

Debtors shall not pay any administrative expense claims not provided for in the Budget, subject

to the per-mitted Variances other than with lespect to the Carve-Out which shall not be subject to

a per'ritted Variance; provided however' that Debtors may pay administrative expellse claims

with respect to (i) any Obligations due and payable hereunder and (ii) Statutory Fees,

(c) Make any material expenditure except of the type and for the purposes

provided for in the Budget; and

(d) Amend, rnodify or supplement Approved 363 Sale Order any final order

of the Bankruptcy Coult relating to or any agreement providing for an Approved 363 Sale

without the pr-ior written consent of the Adrninistrative Agent.

7.lS Limitations on Holdinss. Permit Holdings, directly ol indir'ectly, to (a) incur,

directly o1. ittdir""tlypny tnd.bt"dness or any other obligation or liability whatsoever other than

under the Loa¡ Documents, (b) cr'eate or suffer to exist any Lien upon any property or assets now

owned or hereafter acquired by Holdings othel than the Liens created undel the Loan Documents

to which it is a palty, (c) engage in any business or activity or owll any assets (including, without

lirnitatiol, casli a1á Cash Equivalents) other than (i) holding I00% of the Capital Stock of the

Borrowers a¡d (ii) per-forrning its obligations and activities incidental thereto and (iii) perfonning

its obligatio¡s unclãr ttre Loan Documents, (d) consolidate with or rnerge with or into, or convey,

transfel or iease all or substantially all its assets to, any Person, or' (e) fail to hold itself out to the

public as a legal entity separate and distinct from all other Persons.

ARTICLE 8

IINTE NTIO NALLY O MITTEDI

ARTICLE 9

EVENTS OF DEFAULT AND REMEDIES

9.01 Events Default. Any of the following shall constitute an "Event of Default"

(a) on-Pa Any Borrower or any othel Loan Palty fails to pay when

and as required to be paid Pursuant to this Agreernent or any other Loan Document, (i) any

amount of principal of any Loan or (ii)
utilization fee ol other fee due hereunder,

any other Loan Document; ot'

any interest on any Loan or any colnmitment fee,

or (iii) any other arnount payable hereuudu or under

(b) Specif,rc Covenants. Any Loan Party fails to perfolm or observe any term,

covenant or agreement ðontainecl in any of (i) Sections 6.01 ,6.02(a), or'6.02(b) and such fàilure

continues for tluee (3) Business Days after the earliel of (x) a Responsible Officer of any Loan

party becolni¡g aware of such failure ol (y) notice theleof to any Loan Party by the
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Adrninistrative Agent or any Lender or (ii) Sections 6.02(d), 6.02(.e\, 6.02(f),6.03(a), 6.05(a),

6.17 ,6.18 or Article 7; or

(c) Other Defaults. (i) An event of default has occurred under any other Loan

Docurnent, or'(ii) any Loan Party fails to perform, observe or cornply with any other covenant or

agreement (not specified in subsection (a) or (b) above) contained in any Loan Document and

such failure continues fol ten (10) calendar days after the earlier of (x) a Responsible Officer of
any Loan Palty becoming aware of such failure or (y) notice thereof to any Loan Party by the

Adrninistrative Agent or any Lender; or

(d) Reolesentations and Warranties Any represeutatiou, wamautY,

certification or statement of fact rnade or deemed made by or on behalf of any Borrower or any

other Loan Party herein, in any other Loan Document, or in any document delivered in
connection herewith or therewith shall be inconect or misleading in atty matetial respect when

made or deemed made (except to the extent already qualified by knowledge, materiality or

Material Adverse Effect, in which case it shall be true and correct in all respects and shall not be

incolrect or misleading in any respect); or

(e) Bankruptcy Defaults.

(i) the Bankruptcy Court shall enter any ordeL, that has not been

consented to by the Administrative Agent (i) revoking, revelsing, staying, vacating,

lescinding, modifying, supplementing or amending (x) the Interirn Order, the Final

Order, the Cash Management Order, a Bidding Procedures Order, an Approved 363 Sale

Order, this Agreernent, the Pre-Petition Loan Documents or any Loan Document, or (y)

any other "first day" orders to the extent such revocation, reversal, stay, vacation,

rescission, modification, supplement or amendment is materially adverse to the interests

of Secured Parties, or (ii) per-rnitting any adrninistrative expense or any clairn (now

existing or hereafter arising, of any kind or nature whatsoever) to have administrative
priority as to any Debtor equal or superior to the priority of the Administrative Agent and

Lenders in respect of the Obligations, or there shall arise any such Superpriority Claim,

or (iii) to grant or pennit the grant of a Lien on the Collateral superior to, or pari passu

with, the Liens of the Administrative Agent on the Pre-Petition Collateral or the

Collateral (other than the Senior Liens (as defìned in the Interim Order), and the Carve-

Out);

(ii) the Bankruptcy Court shall enter any order (i) appointing a Chapter

11 trustee under Section 1104 of the Bankruptcy Code in the Cases, (ii) appointing an

exanriner with enlarged powers relating to the operation of the business (powers beyond

those set forth in Section 1106(a)(3) and (4) of the Bankruptcy Code) under Section

1106(b) of the Bankruptcy Code in the Cases, (iii) appointing a fiduciary or

representative of the estate with decision-rnaking or other lnanagelnent authority over

sofite or all of any Debtor's senior rnanagement other than the Debtors' Chief
Restructuring Officer, (iv) substantively consolidating the estate of any Debtor with the

estate of any other Person, (v) dismissing the Cases or converting the Cases to Chapter 7

cases; or'(vi) apploving a sale of substantially all of the assets of the Borrowers and/ol of
the Debtors which ordel does not plovide that upon consummation of such sale, all of the
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Obligations shall be indefeasibly paid and satisfied in full and which shall otherwise be

reasonable satisfactory to the Administrative Agent, and in connection with such sale

or-deL, Secured Palties shall not have received a release (on terms and conditions and in

form and substance satisfactory to the Adrninistrative Agent in its sole discretion) of
Secured parties in full from all claims of the Debtors and their estates on or before the

entry ofsuch sale order;

(iii) this Agteernent, any of the Loan Documents, the Interirn Order or

the Final Order for any reason ceases to be in full force and effect or is declared to be null

and void by a court of competent jurisdiction, or any of the Debtors shall seek to, or shall

support (in any such casé by way of any motiou or other pleading filed with the

Bánkruptcy Courl or any other wliting to another party-in-interest executed by or on

behalf ãf rrrctr Debtor) any other Person's tnotion to, disallow in whole or in part the

Secured parties' claim in respect of the Obligations or to challenge the validity and

enforceability of the Liens in favor of any Secured Party;

(iv) any Debtor files a motion with the Bankruptcy Court asserting that

the Secured Parties do not have a right to, or supports a motion filed with the Bankruptcy

Court that asserts the Secured Parties do not have the right to, credit bid for any assets of

the Debtors in connection with any sale pursuant to Section 363(k) of the Bankruptcy

Code;

(v) the Bankruptcy Court shall enter any order granting relief from the

automatic stay to any creditor holding or asserling a Lien, reclamation claim or other

rights on the assets of any Debtor in excess of $75,000;

(vi) any application for any of the orders described in clauses (a), (b),

(c), (d) or (e) above shall tre made and, if made by a Person other than a Debtor, such

application is not being diligently contested by such Debtor in good faith;

(vii) except (i) as permitted by the Interim Order or Final Order and set

forth in the Budget, or (ii) as otherwise agreed to by the Administrative Agent in writing,

and approved by all necessary Bankruptcy Courl orders/approvals, any Debtor shall make

any Êie-netition Payrnent (including, without limitation, related to any reclamation

claims) following the Closing Date;

(viii) any Debtor shall be unable to pay its post-petition debts as they

become due, shall fail to comply with any order of the Bankruptcy Court in any material

respect, or shall fail to make, as and when such payments become due or otherwise;

(i*) the period covered by the Budget shall expire without the Budget

being updated pursuant to Section 6.02(d) prior to such expiration;

(^) a¡y Debtor' shall file a motion in the Cases (i) to use Cash

Collateral under Section 363(c) of the Bankruptcy Code without the Administrative

Agent's prior written consent except to the extent expressly pennitted in the Interim

Order ot? once enteLecl, the Final Order, (ii) to sell a material poltion of the assets of auy

Debtor without the Aclministrative Agent's plior written consent, (iii) to recover fiom any
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podions of the Collateral any costs or expenses of preserving or disposing of such

Collateral under Section 506(c) of the Bankruptcy Code, or to cut off rights in the

Collateral under Section 552(b) of the Bankruptcy Code, (iv) to obtain additional

financing under Sections 36a@) or (d) of the Bankruptcy Code not otherwise perrnitted

under thìs Agreernent, unless such motion and additional financing shall provide that

upon initial closing and consummation of such financing, that upon consummation of

such sale, all of the Obligations shall be indefeasibly paid and satisfied in full and

Secured parties receive a ielease (on terms and conditious and in form and substance

satisfactory to the Adrninistrative Agent in its sole discretion) of Secured Parlies in full

fiom all clairns of the Debtors and their estates, or (v) to take any other action or actions

adverse to Secured Parties or their rights and remedies hereunder or under any of the

Othel Documents or Secured Parties interest in any of the Collateral;

(xi) (i) a Reorg anizationPlan is filed in the Cases by one or 1lore of the

Debtors which does not contain provisions for temination of the Administrative Agent's

and Lenders' commitrnent to make Credit Extensions hereunder and the ocaurrence of the

Termination Date and the release of the Secured Parties (on terms and conditions and in

for'r and substance satisfactory to the Administrative Agent) in full fiom all claims of the

Debtors a¡d their estates, in each case, or1 or before, and the continuation of the Liens and

security interests granted to the Administrative Agent until, the effective date of such

Reor-ga¡ization Plan, or (ii) an older shall be entered by the Bankruptcy Court confirming

a Reðrgani zation plan in the Cases which does not contain provisions for tertlination of

the Aclministrative Agent's and Lenders commitment to make Credit Exteusions

hereunder and the o".,r.r"r."" of the Termination Date and the release of the Secured

parlies (on terms and conditions and in form and substance satisfactory to the

Administrative Agent) in full from all claims of the Debtors and their estates on or

before, and the continuation of the Liens and security interests granted to the

Administrative Agent until, the effective date of such Reorganization Plan upon entry

thereof;

(xii) the expiration or terrnination of the "exclusive period" of the

Debtors under Sectiol 1I2-I of the Bankruptcy Code for the filing of a plan of

leorganization;

(xiii) (A) any Debtor engages in or supports any challenge to the

validity, perfection, priority, extent or enforceability of the credit facility provided

hereunder or the pre-Þetition Loan Documents or the liens on or security interest in the

assets of the Debtors securing tlie Obligations or (B) any Debtor engages in or supports

any investigation or asserts any claims or causes of action (or directly or indirectly

support urr"rtion of the same) against Secured Parties; provided, howetter, that it shall not

"o*titut" 
an Event of Default if any Debtor provides information with lespect to the PIe-

pctitio' Credit Agreement and the Pre-Petition Loan T)ocrnnents to (x) the Committee

ancl (y) with pr:ior wlitten notice to the Administrative Agent and tlie Lenders of any

requiremetrt to do so, any other party in intelest;

(xiv) the termination or rejection of any contract of any Debtor wl'ricir

would leasonably be expected to result in a Matedal Adverse Effect;

{1247 00r-w00s8713.2}
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(xv) the failure to file the Bidding Proceclures Motion on or before the

second day following the Petition Date;

(xvi) the Bidding Procedures Order is not entered by the Bankruptcy

Courl on or before December 5,2079;

(xvii) The failure to file the Approved 363 Sale Motion on or befole the

second day following the Petition Date;

(xviii) the Approved 363 Sale Order is not entered by the Bankruptcy

Court on ol before December 20,2019;

(xix) An Approved 363 Sale with all rnaterial terms acceptable to the

Adrninistrative Agent and the Lenders does trot close on ol before December 3I,2019;

(xx) any case is converted to a case under' chapter 7 of the Bankruptcy

Code;

(xxi) any Case is disrnissed;

(xxii) the Final Order is not entered, following an application or motion

of the Debtors reasonably satisfactory, in form and substance, to Administrative Agent

and upon prior notice to such palties requirecl to receive such notice and such other

parties as may be reasonably requested by Administrative Agent, immediately following

ihe expiration of the Interirn Order, and in any case, not latel than the twenty-fifth day

following the Petition Date;

(xxiii) a breach of the terrns or provisions of the Interim Order, the Final

Order or the Budget;

(xxiv) solely upon entry of the Final Order, any Person shall be pennitted

to surcharge the Coll ateral or the Pre-Petition Collateral under Section 506(c) of the

Bankruptcy Code, or any costs or expenses whatsoever shall be irnposed against the

Collateral or the Pre-Petition Collateral, other than the Calve-Out; or

(xxv) solely upon entry of the Final Order, the Administr'ative Agent

shall be made subject to any equitable remedy of marshalling or any similar doctrine with

respect to the Collateral and the Prepetition Collateral'

(Ð Judeuents. There is entered against any Loan Party or any of its

Subsidiaries (i) one ot -or. final judgrlents or orders for the payment of money (including a

disgorge¡relt ãrder issued by a Governmental Autholity) in an aggregate amount exceeding

SZiOOb (to thc cxtcnt not covered by independent third-party insuranr:e as to which the insurer

has not disclairned its obligation to cover), or (ii) one or lnore l1oll-lllonetary final judgrnents that

have, oL coulcl reasonably be expected to have, individually ol in the aggregate, a Matelial

Adverse Effect and, in eitirer 
"ur", 1A¡ enforcement proceedings are colnfilencecl by any creditor

upon such judgnent or order, or (B) there is a periorl of ten (10) consecutive days during which a
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stay of enforcernent of such judgn-rent, by reason of a pending appeal or otherwise, is not rn

effect; or

(g) ERISA. (i) An ERISA Event occurs which has resulted or could

reasonably be expected to result in liability of any Loan Party in an aggregate arnouut in excess

of $75,000 or (iì) any Loan Party or any ERISA Affiliate fails to pay when due, after the

expiration of any applicable graae period, any installment paynent with respect to its withdrawal

tiaUitity under Section 42ü of ERISA under a Multiemployer Plan that has resulted or could

,"u.orrâbly be expected to lesult in liability of any Loan Party in an aggregate amount in excess

of $75,000; or

(h) Invalidit)¡ of Loan Documents. Any Loan Document, at any time after its

execution and delivery and for any reason other than as expressly perrnitted hereunder ol

satisfaction in full of ail the Obligations, ceases to be in full force and effect or ceases to give the

Adrninistrative Agent, for the benefit of the Lenders, a valid and perfected Lien in any Collateral

purported to be covered by the Loan Documents with the priority required by the relevant Loan

boårr-"nt (other- than to the extent a result of the action ol inaction of the Administrative Agent

or the Lenders, or atly of their affiliates, officers, employees, agents, attorneys or

representatives); or any Loan Party or any other Affiliate of a Loan Party contests in any rnanner

thà validity or enforceability of any Loan Document; or any Loan Parly denies that it has any ol

further liability or obligation undel any Loan Docutnent, or purports to revoke, terminate or

rescind any Loan Docutneut; or

(i) change of control. There occufs any change of control.

9.02 Re unon Event of Default. Upon the occurrence and during the

continuance of any Event of Default, the Administrative Agent may, and upon the direction of

the Required Lenders shall, take any oI all of the following actions:

(a) declare the commitment of each Lender to make Loans to be terminated,

whereupon such cornmitments and obligation shall be terminated;

(b) declare the unpaid principal amount of all outstanding Loans, all interest

accrued and unpaid thereon, and all other amounts owing or payable hereunder or under any

other Loan Document to be imrnediately due and payable, without presentment, dernand, protest

or other notice of any kind, all of which are hereby expressly waived by the Loan Parties;

(c) fReserved];

(d) the Adrninistrative Agent shall be entitled to immediately terrninate the

Debtors, right to use Cash Collatelal, without further application to or order of the Bankruptcy

Court; prouìd"d, however, that the Debtors shall have the right to use Cash Collateral to pay their

weekly ordinary course payroll included in the Budget thlough atrd including the datc

immediately following the date on which such Eveut of Default occuls;

(e) the Debtors shall be bound by all post-default restrictions, prohibitions,

and other-terms as provicled in the Intedrn Ordet, this Agreement and the other Loan Documeuts;

{ 1247.001 -W00 s87 t3 ,2}
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(Ð the Adrninistlative Agent shall be entitled to charge the default rate of

interest under this Agreement; and

(g) subject only to the notice requirement set forth in the Interim Order, the

Adrninistrative Agent shail be entitled to take any other act or exercise any other light or remedy

as provided in thã Interirn Order, this Agreement, the other Loan Documents or applicable law,

incìudi'g, without limitation, setting off any obligations with Collateral or proceeds in the

possessión of a¡y Secured Party, and enforcing any and all rights and remedies with respect to

the Collateral.

9.03 Other Rishts and Remedies.

(a) Without fuither notice, application or order of the Bankruptcy Court, upon

the occurrence and during the continuance of an Event of Default, and after providing five (5)

Business Days' prior written notice thereof (which five (5) Business Day period only applies to

the Collatelal enfolcernent remedies described below) to counsel for the Debtols, counsel fol any

Committee a¡d the U.S. Trustee, the Administrative Agent for the benefit of itself and the

Lenders shall be entitled to take any action and exercise all rights and remedies provided to them

by the Interim Order, this Agreernent, the other Loan Documents or applicable law, unless

otherwise ordered by the Bankruptcy Court, as the Adrninistrative Agent may deern appropriate

in its sole discretion to, arnong óther things, proceed against and realize upon the Collatelal or

any othel assets or pr-operti"r óf tlt" Debtors' Estates upon which the Adrninistrative Agent, for

thé be'efit of itseli und th" Lenders has been or may hereafter be granted liens or security

interests to obtain the full and indefeasible payment of all the obligations. During such five (5)

Business Day period, either or both the Debtors and the Comrnittee sliall be entitled to seek an

emergency hearing with the Bankruptcy Coutt.

(b) Aclditionally, upon the occurrence and during the continuance of an Event

of Default and the exercise by the Ádministrative Agent of its rights and remedies under the

Interim order, this Agreem"ni o. the other Loan Documents, provided that the Debtols and the

Agent agneeupon a rmtually acceptable wind down budget, the Debtors shall cooperate with the

Aãrninistrativè Agent in the exercise of rights and remedies and assist the Administrative Agent

in effecting uny .á1" or other disposition of the Collateral required by the Administrative Agent,

including any sale of Collateral pursuant to Section 363 of the Bankruptcy Code or assumption

and assilmnlnt of Collateral consisting of contracts and leases pursuant to Section 365 of the

Bankruptcy Code, in each case, upon such terms that are acceptable to the Administrative Agent'

(c) A Default or an Event of Default shall be deemed to exist at all tirnes

during the period commencing on the date that such Default or Event of Default occurs to the

date on which such Default or Event of Default is waived in writing pursuant to this Agreement

or, in the case of a Default, is cured within any period of cure expressly plovided for in this

Agreemerrt or i¡ a manner reasonably satisfactory to the Administrative Agent. if such Default or

Event of Default is capable of being cured.

g.04 Application of Funds. Upon the occurrence and during the continuance of au

Event of Default, uuy mrnrmt, ."ceived by the Secured Parties on account of'the Obligations
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shall be turned over to the Adrrinistrative Agent (other than amounts received by such Secured

parties in accordance with this Section 9.04) and be applied by the Adrninistrative Agent in the

following order:

yment of that portion of the Obligations constituting fees,

advances and other atnounts (including Attorney Costs and

payable or reimbursable to the Adrninistrative Agent in its

(a) First, to Pa
indemnities, expenses, Protective
arnounts payab le undel Article 3

capacity as such;

(b) Second, to payment of that portion of the Obligations constituting fees

payable to the Lenders, ratably among thern in proportiorr to the fees payable to thetn;

(c) Third, to payment of that porlion of the Obligations constituting accrued

and ulpaid interest o,r th" Loans and Unleirnbulsed Amounts, ratably among the Secured Parties

in propor-tiol to the respective amounts described in this clause (c) held by them;

(d) Fourth, to payment of that portion of the Obligations constituting unpaid

principal of the Loans and Unreimbursed Amounts, payments of amounts due in respect of any
^Banking 

Services Obligations between any Loan Party or any Subsidiary and any Lender or any

Affiliaté of a Le¡der, ratably alnong the Secured Parties in proporlion to the respective atnounts

described in this <;lause held by them;d

(e) Fifth, to the payment of any othel unpaicl Obligations and to Cash

Collateralize any other contingent Obligations which are not yet due and payable but with

respect to which a claim has been or may reasonably be expected to be asserted by the applicable

Seôured party in an amount estimated by Administrative Agent to be the amount of related costs,

expenses und ind"ttrtrification obligations that may become due and payable; and

(Ð Last, the balance, if any, after all of the Obligations have been

indefeasibly puia in full, to the pre-Petition Agent for the benefit of the Pre-Petition Lenders, or

as otherwise required by Law.

In connection with any distribution of paylents and collections pursuant to this Section 9.04, the

Administrative Agenimay in its discretion assume that no arnounts are due to any provider of

Banking Services or are due on account of clause (e) unless such applicable Secured Parly has

'otified 
the Adrninistrative Agent of the amount of any such liability owed to it prior to such

distribution.

ARTICLE 10

GUARANTY

10.01 The Guarantv. Each Guarantor hereby guarantees to each Secured Party and the

Ad¡rinistr-atiu" Ag"nt ^ h"t"inafter provicled, as ptimary obligor' and not as surety, the prornpt

pay'rent a¡d perfãrrnance of the obligations in full when due (whether at stated maturity, as a

ma¡datory prepaymellt, by acceleration or othelwise) stlictly in accordance with the terms

thereof. Each Guarantor hereby fuithel agrees that if any of the Obligations are not paid in full

{1247 001-w0058?13,2}
14212!)00(rvl l

18

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 136 of 184



when due (whether at stated maturity, as a mandatory prepaynent, by acceleration or otherwise),

each Guarantor will prornptly pay the same, without any dernand or notice whatsoever, and that

in the case of u,ry 
"*ì"nriòn 

oi time of paynent or renewal of any of the obligations, the same

will be prornptly paid in fu1l when due (whether at extended maturity, as a mandatory

pr.puyr1¡ént, by accelelation or otherwise) in accordance with the terms of such extension ol

renewal (collectively, the "Guaranteed Obligations").

Subject to Section 10.06 and the last sentence of this Section i0.01 below, the Guarantors

her-eby joi¡tly und ,",r"rully agree, in fuilherance of the foregoing and not in limitation of any

ottrer i.iglit which the Adrninistrative Agent or any Secured Parly may have at law or in equity

against ãny Guara¡tor by virlue hereof, that upon the failure of any Guaranteed Obligations to be

pãla *n"n and as thé same shall become due, whether at stated maturity, by requiled

pr"puy1n.nt, declaration, acceleration, demand or otherwise (including afitounts that would

become due but for the operation of the automatic stay under Section 362(a) of the Bankruptcy

Code), the Guara¡tors wiil, upon demand pay, or cause to be paid, in cash, to tl-re Administrative

egeni for the r-atable benefit of Secured Pafiies, an amount equal to the sum of the unpaid

principal amount of all Guaranteed Obligations then due as aforesaid, accrued and unpaid

ìnterest on such Guaranteed Obligations (including interest which, but for any Borrower's

becoming the subject of a case under tl-re Bankruptcy Code, would have accrued on such

Guaranteed Obligatio¡s, whether or not a clairn is allowed against any Borrower fol such interest

in the related bankruptcy case) and all other Guaranteed Obligations then owed to the Secured

Parties as aforesaicl.

Notwithstanding any provision to the contrary contained herein or in any other of the Loan

Documents, the- Guáranteed Obligations of each Guarantor under this Agreement and the other

Loan Documents shall be limited to an aggregate amount equal to the largest amount that would

not render such obligations subject to avoidance under the Debtor Relief Laws'

10.02 Obligations Unconditional. The Guaranteed Obligations of each Guarantor

under S""tion tO¡l ut" joit t utr¿ r"veral and absolute and unconditional, irrespective of the

value, genuineness, validity, regularity or enforceability of any of the Loan Documents or any

other agreement or instrument referred to therein, or any substitution, release, impairment or

exchange of aly other guarantee of or security for any of the Obligations, and, to the fullest

extent perrnitted by applicable law, irrespective of any other circumstance whatsoever which

might åtherwise constitute a legal or equitable discharge or defense of a surety or guarantor

(ot[er than indefeasible performance and payment in full of the obligations), it being the intent

of this Section 10.02 thãt the obligations of each Guarantor hereunder shall be absolute and

unconditional under any and all circumstances (othel than indefeasible performance and payrnent

i' full of the Obligatións). Each Guarantor agrees that such Guarautor shall have no right of

subrogatio¡, indem¡ity, reimbursement or contribution against the Borrowers or any other

Guarantor for amounts paid under this Article 10 until the Tenlination Date. Without lirniting

the ge¡erality of thc forcgoing, it is agreed that, to the fullest extent permittecl by law, the

o""urr"n". of a¡y on" orrrrore of the following shall not alter or impair the liability of any

Guarantor hereunder. which shall rernain joint and several and absolute aud unconditional as

described above:
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(a) at any time or from time to time, without notice to any Guarantor, the tirne

for any performance of or compliance with any of the Obligations shall be extended, or such

performance or compliance shall be waived;

(b) any of the acts rnentioned in any of the provisions of any of the Loan

Documents or any other agreement or instrument referred to in the Loan Documents shall be

done or ornitted;

(c) the maturity of any of the Obligations shall be accelerated, or any of the

Obligatiols shall be rnodified, supplemented or arnended in any respect, or any right under any

of the Loan Documents or any other agteement or instrument referred to in the Loan Docutneuts

shall be waived or any other guarantee of any of the Obligations or any security therefor shall be

leleased, impailed or exchanged in whole or in part or otherwise dealt with;

(d) any Lien granted to, or in favor of, the Administlative Agent or any

Secured party or Secure<l parties as security for any of the Obligations shall fail to attach or be

pelfected;

(e) any of the Obligations shall be determined to be void or voidable

(includi¡g for the benefii of any creditor of any Guarantor') or shall be subordinated to the clairns

of any Person (inoluding any cleditor of any Guarantor); or

(Ð aly other action or inaction shall occur that rnight constitute a surety

defense.

10.03 Reinstatement. The Guaranteed Obligations of any Guarantor undel this

Article 10 shall be ãutornatically reinstated if and to the extent that for any reason any payment

by or on behalf of any Person in respect of the Obligations is rescinded or must be otherwise

róstored by any holdér of any of the Obligations, whether as a result of any proceedings in

bankruptcy or reolgani zation or otherwise, and each Guarantor agrees that it will indemnify the

Adrninistrative Agent and each Secured Party on demand for all reasonable, docutnented out-of-

pocket costs and expenses (including fees and expenses of counsel, subject to Section 12.04)

i'curred by the Administrative Agent or such Secured Party in corurection with such rescission

or restoraiion, including any such reasonable, documented out-of-pocket costs and expenses

incurred in defending against any claim alleging that such payment constituted a preference,

fraudulent transfer oi slmilar payment under any bankruptcy, insolvency or similar law' This

S I0.03 shall survive any termination of this Agreement.

10.04 Waivers.

(a) Each Guarantor hereby waives, to the fullest extent permitted by Law, for

the benefit of the Adrninistrative Agent and each Secured Party: (i) any right to require the

Ac¡ninistrative Agent or any SecureJ Party, as a condition of payment or petlotrttatlce by such

GuaLantor, to (A) proceed against any Borrower, any other guarantor' (including any other'

Guaraltor) of the Gualanteed Obligations or any other Person, (B) ploceed against or exhaust

ony ,""urity held fi'om any Borrower, any such other guarantor or any other Person, (C) proceed

agâì'st or have resort to any balance of any deposit account or cledit on the books of the

Al¡ri¡istrative Agent and Seculed Parties in favor of any Borrower or any other Person, or
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(D) pursue any other remedY in the Power of the Administrative Agent and the Secured Parties

whatsoever; (ii) any defense arising by reason of the incapacity, lack of authority or any

disability or other defense of any Borrower or any other Guarantor itlcluding any defense based

on or arising out of the lack of validity or the unenforceability of the Guaranteed Obligations or

any agreement or instrument relating thereto or by reason of the cessation of the liability of any

Bonower ot any other Guarantor fi'om any cause othel than payment in fuIl of the Guaranteed

Obligations; (iii) any defense based upon any statute or rule of law which provides that the

obligation of a surety must be neither latget in amount nor in other respects more burdensome

than that of the principal or any law, rule, legulation, or order of any jurisdiction affecting any

term of the Guaranteed Obligations; (iv) any defense based upon the Adrninistlative Agent's or

any secured Pafty's enors or omissions in the adrninistration of the Guaranteed Obligations,

except behavior which amounts to bad faith; (v) (A) any principl CS or provlsl ons of law, statutorY

or otherwise, which are or might be in conflict with the tenns hereo f and any legal or equitable

discharge of such Guarantor's obligati ons hereunder, (B) the benefit of any statute of limitations

affecting such GuarantoL's liability hereunder or the enforcement hereof, (C) any rights to set

offs, recouprnents and counterclaims, and (D) promptness, diligence and any requirement that

the Adrninistrative Agent and the Secured Parties protect, secure, perfect ol insure any security

interest or lien or any proper-ty subject thereto; (vi) notices, dernands, presentments, protests,

notices of protest, notices of dishonor and notices of any action or inaction, including acceptance

hereof, notices of default under any Loan Documeut, any Securecl Hedge Agreemetrt or any

agreetnent or instrument related thereto, uotices of any renewal, extension or modification of the

Guaranteed Obligations or any agreement related thereto, notices of any extensiotl of credit to

any Borrower and notices of any of the matters referred to in Section 10.02 and any right to

consent to any thereof; and (vii) any defenses or benefîts that rnay be derived from or afforded

by law which limit the liability of or exonerate guarantols or sureties, or which rnay conflict with

the tenns hereof. Each Guarantor agrees that such Guarantor shall have no right ofrecourse to

security for the obligations, except through the exercise of rights of subrogation to the extent

perml tted by Section 10.02; Provided, WEVET Gualantor agrees that such rights shall be

automatt cally (and without any further action) irrevocably waived and leleased if such security is

acquired by a Person as a result ofthe exercise of the remedies under the Loan Documents

10.05 Remedies Each Guarantor agrees that, to the fullest extent permitted by law, as

between such Guarantor, on the one hand, and the Administrative Agent and the Secured Parties,

on the other hand, the Obligations may be declared to be forthwith due and payable as provided

in Section 9.02 (and shall be deemed to have become automatically due and payable in the

circumstances provided in Section 9.02) for purpo ses of Section 10.01 notwithstanding any stay,

injunction or other prohibition preventing such declaration (or preventing the Obligations from

becoming automatically due and payable) as against any other Person and that, in the event of

such declaration (or the Obligations being deemed to have become automatically due and

payable), the Obligations (whether or not due and payabl e by any other Person) shall forlhwith

become due and payable by each Guarantor for purposes of Section 10.01. Each Guarantol

acknowledges and agrees that its Guaranteed obligatiorrs

with the telms of the collateral Documents and that the

remedies theleunder in accordance with the terms thereof.

hereuuder are seculcd in accordance

Secured Parties may exercise their

10.06 Contrib ution bv Guarantors. All Guarantors desire to allocate alxollg

themselves (collectively, the "Contdbuting Guarantors"), it-t a fair'
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respective obligations arising under this Guaranty. Accordingly, in the event any payment or

disiribution is ¡rade on any ãate by a Guarantor (a "Funding Guaratrtor") under this Guaranty

such that its Aggregate Payments exceeds its Fair Share as of such date, such Funding Gualantor

shall be entitled to a conti-ibution fi'orn each of the other Contlibuting Gualantors in an amount

suff,rcient to cause each contributing Guarantor's Agglegate Paynents to equal its Fair Share as

of such date. ,,Fair Share" means,iith respect to a Contlibuting Guarantor as of any date of

detennination, an ur*ttt 
"qual 

to (a) the ratio of (i) the Fair Shale Contribution Amount with

respect to such Contributing Guarantor to (ii) the aggregate of the Fair Share Contr'ibution

Amounts with respect to all Contributing Guarantors multiplied by (b) the aggregate amount paid

or distributed on or before such date Uvãtt Funding Guarantors under this Guaranty in respect of

the obligations Guaranteed Share bution fi).eans, with lesPect to a

Contributing Guarantor as of any date of determination, the maximum aggregate amount of the

obligations of such Contributing Guarantor under this Gualanty that would not render its

obligations hereunder or thereunder subject to avoidance as a fraudulent transfer or oonveyance

under Section 548 of the Bankruptcy Code or any comparable applicable provisions of state law,

provided, solely fol purposes of calculating the "Fair Share Contribution Arnount" with respect

to any Contributing Guarantor fol put'poses of this Section 10.06, any assets or liabilities of such

Contributing Guarantor arising by virtue of any rights to subrogation, leimbursement or

indernnification or any rights to or obligations of contributi on hereunder shall not be considered

as assets or liabilities of such Contributing Guarantor' "Aggregate Pa)¡ments" nteans, with

respect to a Contributing Guarantor as of any date of determination, an amount equal to (1) the

aggregate amount of all payrnents and distributions made on oL before such date by such

Contributing Guarantor in respect of this Guaranty (including in respect of this Section 10.06),

rrinus (2) the aggregate amouut of all payments received on or before such date by such

Contributing Guarantor from the other Contributing Guarantors as contributions under this

Section 10.06. The amounts payable as contributions hereunder shall be detennined as of the

date on which the related payrnent or distribution is made by the applicable Funding Guarantor

The allocation among Contributing Guarantors of therr obligations as set forth in this

shall not be construed in any way to limit the liability of any Contributing
S 10.06

Guarantor hereunder. Each Guaran

set forth in this Secti 10.06 and a
tor is a third party beneficiary to the contribution agreement

right to receive any Fair Share contribution Amount shall be

deemed an asset of the Guarantor entitled to such amount'

10.07 Guarantee of Payment; Continuing Guarantee. The guarantee in this

Article 10 is a-n uU*t"t" u"¿ 
"*,on¿itional 

gtaranty of paynent and not of collection, is a

continuilg and irrevocable guarantee, and shall apply to all Obligations whenever arising.

10.08 Subordination of Other Oblisations . Any Indebtedness of any Borrower or any

to any Loan Party (the "Obligee") is herebyGuarantor or any Subsidiary tlow 01'hereafter owing

subordinated in right of payment to the Obligations (and any Lien now or heleafter securing such

Indebte<lness is hereby subordinated in priority to the Liens of Administrative Agent now 01'

hereafter securing any uf the Obligations), and any such Indebtedness collected or rec'eivecl by

the Obligee after an Eveut of Default has occurred and is continuing shall be lield in trust for the

Administrative Agent for its beneht ancl the benefit of the Seculed Parties and shall forthwith be

paid over to Adrninistrative Agent for its benefit and the benefit of the secured Parties to be

credited and applied against the Obl igations but without affecting, impairing or lirniting in any
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lnanner the liability of the Obligee under any other provision hereof. No Obligee shall exercise

a¡y remedy with respect to such Indebtedness prior to the Termination Date.

ARTICLE 11

THE ADMINISTRATIVE AGENT

11.01 Appointment and Autho rization of Administra tive Asent.

(a) Each Lender heleby inevocably appoints, designates and authorizes the

Adrninistrative Agent to take such action on its behalf under the provisions of this Agreement

and each other Loan Document and to exercise such powers and perform such duties as are

expressly delegated to it by the terms of this Agreement or any other Loan Document, together

wiìh such poweïs as are ieasonably incidental thereto. Notwithstanding any provision to the

contrary contained elsewhere herein or in any other Loan Document, the Achninistrative Agent

shall not have any duties or responsibilities, except those expressly set forth herein, nor shall the

Administrative Agent have or be deerned to have any f,rduciary relationship with any Lender or

participant, ancl ¡ã irnplied covenants, functions, responsibilities, duties, obligations or liabilities

shall be read into this Agreement or any other Loan Docurnent or othelwise exist against the

Adrninistrative Agent. Without limiting the generality of the foregoing sentence, the use of the

term.,,agent', herein and in the other Loan Documents with reference to the Adn"rinistrative Agent

is 'ot 
ir-rtencled to connote any fiduciary or other implied (or expless) obligations arising under

agency doctrine of any applicable Law. Instead, such term is used merely as a matter of market

custo'r, and is iltended to create or reflect only an administrative relationship between

independent contracting parties.

(b) fReserved].

11.02 Delesation of Duties The Adrninistrative Agent may execute any of its duties

an Docurnent by or through its, or its Aff,rliates', agents,under this Agreement or any other Lo
employees or attorneys-in-fact and shall be entitled to obtain and rely upon the advice of counsel

and other consultauts or experls conceffImg all matters peltaining to such duties' Tlie

Administrative Agent shall not be responsible for the negligence or misconduct of any agent or

attorney-in-fact that
willful misconduct (
jurisdiction).

it selects in the absence of the Administrative Agent's gloss negligence or

as finally determined in a non-appealable decision of a court of competent

11.03 Liability of Administrative Asent. No Agent-Related Person shall be liable for

anyactiotrtutffiiakenbyarryofthemunderorinconnectionwithtlris
Agreement or any other Loan Document ol the transactions contemplated hereby, and each Loan

pãty a'd Lendei her-eby waives and agrees not to assert any right, claim or cause of action based

thereon, except to the óxtent of liabilities resulting primarily fi'orn its own gross negligence or

willfLrl misconduct in connection with its duties expressly set forth hereiu, as tinally determinecl

in a non-appealable decision of a coult of competent jurisdiction. Without limiting the

foregoing, ¡g Age¡t-Related Person shall be: (i) responsible ol have any obligation to any other

Lencler for the due execution, validity, genuineness, effectiveness, sufficiency, or enforceability

of, or for a¡y lecital, statement, warranty or represelttation in, this Agleetlent, any Other Loan
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Document or any related agreement, document or order; (ii) required or have any obligation to

asceftain, monitor or-enforðe or to make any inquiry concerning the performance or observance

by any Loan party and any Lendel of any of the tenns, conditions, covenants, or agreements of

this Agreernent or any of the other Loan Documents; (iii) responsible for or have any duty to

asceúain or monitor år to inquire into whether a condition set forth in any Loan Document is

satisfied, or waived, includingany condition set forth in Article 4 hereof; (iv) r'esponsible or have

a'y obligation to any other Lender for the state or condition of any properties of the Loan Parlies

constitutìng Collateial for the Obligations or any infonnation contained in the books or records

of the Loan parties; (v) responsible or have any obligation to any other Lender for the validity,

e¡for-ceability, collecìuUitlty, effectiveness or genuineness of this Agreement or any other Loan

I)ocument or any other certificate, docurnent or instrument furnished in connection therewith;

(vi) liable with rèspect to or arising out of any assignment or participation of the Obligations, or

ùir"lorrrr" of any inforrnation, to iny Lendel ol such Lender's lepresentatives, Approved Funds

or Affiliates; or (vii) responsible or have any obligation to any othel Lender to assure that the

Collateral exists or is owned by the Loan Parties ol is caled for, protected, or insured or has been

encumbered, or that the Liens granted to the Administrative Agent therein have been properly or

sufficiently or lawfully created, pelfected (or continue to be perfected), protected, or enforced or

are entitled to any paiticular pri,ority, or to exercise at all or in any particular rlanner or under

any duty of care, disclosure, ôr fidelity, ol to continue exercising, any of the rights, authorities,

ur",â po*.rs granted or available to the Administrative Agent pursuant to any of the Loan

Docurnents. In addition to and not in limitation of the foregoing, it is understood and agreed that

in respect of the Collateral, or any act, ornissiorl, or event related thereto, the Administrative

Rgeni may act in any Ír.anner it may deem appropliate, in its sole discretion, given the

Aãministrative Agent's own interest in the Collateral in its capacity as one of the Lenders and

that the Adrninistrative Agent shall have no other duty or liability whatsoever to any Secured

party as to any of the foreigoing, including, without lirnitation, the preparation, form or filing of

any Uniform Comrnercial Òode fìnancing statement, arnendment or continuation or of any other

type of docurnent related to the creation, perfection, continuation or priority of any Lien as to any

property of the Loan Parties'

11.04 Reliance bv Administrative Asent. (a)The Administrative Agent shall be

errtit1edtorely,u6rotectedinre1ying,upona1ìywriting,comnrunication,
signature, ,"rólrrtion, representation, notice, consent, certificate, affidavit, lettel, telegram,

faãsirnile, telex or telephõne message, electronic mail message, statement or other document or

conversation believed Ly it to be genuine and correct and to have been signed, sent or made by

the proper person or Persons, and upon advice and statements of legal counsel (including counsel

to any Loan party), independent accountants and other experts selected by the Administrative

Agent. The Administrative Agent shall be fully justified in failing or refusing to take any action

,rn]d",. any Loan Document unless it sliall first receive such advice or concurrence of the

Requirecl Lenders as it deems appropliate and, if it so requests, it shall first be indemnified to its

satisfaction by the Securecl parties against any and all liability and expense which may be

incurred by ii by reason of taking or ooltinuing to take any such action. The ,Adrninistrative

Agent shail i¡ áll 
"u.", 

be fully protecte<l in acting, ol in refiaining fi'orn acting, under this

Agreement or any other Loan Document in accordance with a request or consent of the Required

LJ'ders (or such greater nurnbel of Lendels as may be explessly required hereby in any

i'stance) and such rãquest and any action taken or failule to act pursuant thereto shall be binding

upo' alí the Le¡ders. Notwithstanding the foregoing, the Administrative Agent shall not be
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required to take, or to omit to take, any action that is, in the opinion of the Adrninistrative Agent

o.lt. 
"orrnrel, 

contrary to any Loan Document or applicable Requirement of Law'

oses of determining compliance with the conditions specified in

Article 4 each Lender that has signed this Agreement (or an addendum or joinder to this

Agreement) shall be deerned to have consent ed to, approved ol accepted or to be satisfied with,

each docutnent or' other matter required hereunder to be consented to or aPProved bY OT

acceptable ol satisfactorY to a Lender unless the Administrative Agent shall have received notice

from such Lender prior to the ProPosed Closing Date specifying its objection thereto.

The Adrninistrative Agent shall not be deemed to have

(b) For purp

11.05 Notice Default
knowledge or notice of the occurrence of any Default and/or Event of Default, unless the

Administrative Agent shall have received written notice fiom a Lender or any Borrower refening

to this Agreement, desclibing such Default or Event of Default and stating that such notice is a

"notice of default." The Adrninistrative Agent will notify the Lenders of its receipt of any such

notice. The Adniinistrative Agent shall take such action with respect to such Default and/or

Event of Default as may be directed by the Required Lenders in accordance with Article 9

provided, that unless and until the Adrninistrative Agent has received any such direction in

accordance with Secti 1 1.04. the Administrative Agent may (but shall not be obligated to) take

any action, or refi'ain fiom taking any action, with respect to such

Default as it shall deem advisable or in the best interest of the Lenders.
Default and/or Eveut of

11.06 Credit Decision: f)isclosure of Information hv Administrative Asent. Each

Lender acknowledges that no Agen t-Related Person has made any representation or warranty to

it, and that no act bY anY Agent-Related Person hereafter taken, including any consent to and

acceptance of any assignment or review of the affairs of any Loan Party or any Affiliate thereof,

shall be deemed to constitute any representation or warranty by any Agent-Related Person to any

Lender as to any matter, including whether Agent-Related Persons have disclosed material

infonnation in their possession. Each Lender represents to the Adrninistrative Agent that it has,

independently and without reliance upon any Agent-Related Person and based on such

documents and information as it has deemed appropriate, made its own appraisal of and

investigation into the business, prospects, operations, propefty, financial and other condition and

creditworthiness of the Loan Parlies and their respective Subsidiaries, and all applicable bank or

other regulatory Laws relating to the transactions contemplated hereby, and rnade its own

decision to enter into this Agleement and to extend credit to the Borrowers and the other Loan

parties hereunder. Each Lender also represents that it will, indepeudently and without reliance

upon any Agent-Related Pelson and based on such documents and information as it shall deem

appropriate ãt t¡" time, continue to make its own credit analysis, appraisals and decisions in

tå[ing or not taking action under this Agreement and the other Loan Documents, and to make

such investigatio¡s as it deems necessary to inform itself as to the business, prospects,

operations, property, financial and other condition and creditwofthiness of the Borrowers and the

other Loan partics. Exccpt for notices, r'eports and othel docnments exptessly requiled to be

furnished to the Lenders by the Adrninistrative Agent herein, uo Agent-Related Person shall have

any duty ol responsibility io provicle any Lender with any credit or other information concerning

the business, prospects, óperàtions, property, f,rnancial and other condition or creditworthiness of
a'y of the Loã¡ parties oi ouy of their respective Affiliates which may come into the possession

of any Agent-Related Person.
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11.07 tion of rlministrative Asent. The Lenders shall indemnifY uPon

demand each Agent-Related Person (to the extent not reimbursed by or on behalf of any Loan

Party and without limitirig the obligation of any Loau Parly to do so), pro rata, and hold harmless

each Agent-Related Person from and against any and all hrdernnified Liabilities incurred by it;

Uo-yided, however, that no Lender shall be liable for the payment to any Agent-Related Person

of any porlion of such Indemnif,red Liabilities to the extent determined in a final, non-appealable

judgrnent by a court of competent jurisdiction to have resulted primarily frotl such Agent-

Related Person's own gross negligence or willful misconduct; provided, further, that no action

taken in furtherance of the directions of the Required Lenders shall be deemed to constitute gross

negligence or willful misconduct for purposes of this Secti 11.07. V/ithout limitation of the

foregoing, each Lender shall reimburse each Agent-Related Person upon demand for its ratable

share of any costs or out-of-pocket expenses (including Attorney Costs) incured by any Agent-

Related Person in connection with the preparation, execution, delivery, administration,

rnoclification, amendment or enforcernent (whether through negotiations, legal ploceedings or

otherwise) of, or legal advice in respect of rights or responsibilities under, this Agreement, any

othel Loan Docu¡rent, or a1ly document contemplated by or referred to herein. The obligations

of the Lenders hereunder shâll not dirninish the obligations of the Borrowers to indernnify and

reimburse the Agent-Related par-ties for such amounts. The Admiriistrative Agent tl1ay in its
discretion first seek payment fi'om the Lenders hereunder before seeking payTnent fi'om the

Bonowers for such amounts or may seek paynents f,trst from the Borrowers' In any event, any

amounts received from Borrowers as reimbursement for amounts already reimbursed by Lenders

shall be paid to Lenders in accordance with the tenns hereof. The undeltaking in this

Section tl.Ol shall survive the Termination Date and the resignation of the Administratlve

Agent.

11.08 Administrative Agent in its Individual Capacity. Administrative Agent and its

Affiliates-uyffilettersofcreditfortlreaccountof,acceptdepositsfrom,
acquile equity interests in and generally engage in any kind of banking, trust, financial advisory,

u'åerwriting or other business with each of the Loan Parties and their respective Affiliates as

though Administrative Agent were not the Administrative Agent hereunder and without notice to

or cõnsent of any Secuied Party. The Secured Parties acknowledge that, pursuant to such

activities, Adrninistrative Agent or its Affiliates may receive information regarding any Loan

party or its Affiliates (including information that rnay be subject to confidentiality obligations in

favor of such Loan party or rnðh Afftliate) and acknowledge that the Adrninistrative Agent shall

be under ¡o obligation to provide such information to thern. With respect to its Loans'

Adrninistrative Agent and/orlts Affiliates (as applicable) shall have the sarne rights and powers

under this Agreement as any other Secured Party and may exercise such rights and powers as

though it were ¡ot the Administrative Agent, and the terms "Lender" and "Lenders" include the

Administrative Agent and/or its Affiliates (as applicable) in its individual capacity'

11.09 Successor Administrative Aqent. The Administrative Agent may resign as the

Aclmi¡istr-atiu" ag"¡t upu tor 11O) days' noticc to thc Lenders (or r.vithout any such notice if in
connection with the consumrìation of the pur'chase of celtain of the Obligatior-rs pursuant an

intercr-editor alrangement). If the Administrative Agent resigns under this Agreement, the

Required Lenders shall appoint fi'om among the Lenders (or the Affillates thereof) a successor

a<Jmi¡istr-ative agent for the Lenders, which successoladrninistrative agent shall (unless au Event

of Default has occurred and is continuing) be subject to the apploval of the Bolrowel
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Representative (which approval shall not be unleasonably withheld or delayed). If no successor

admi¡istrative agent is appointed prior to the effective date of the resignation of the

Adrninistrative Agent, the Aãrninistrative Agent may appoint, after consulting with the Lenders,

a successor administrative agent from among the Lenders (or the Affiliates thereof). Upon the

acceptance of its appointment as successor adrninistrative agent hereundet, the Pelson acting as

such successor administrative agent shall succeed to all the rights, powers and duties of the

retiring Adrninistrative Agent and the term "Administrative Agent" shall mean such successor

ad'rinistrative agent, and ihe retiring Admitristrative Agent's appointment, powers and duties in

such capacities shall be tenninated without any other fuither act or deed on its behalf. The fees

payable by Borrowers to a successor Adrninistrative Agent shall be the same as those payable to

its" pred"ðessor unless otherwise agreed between Borrowers and such successor. After any

retiiing Ad¡rinistrative Agent's resignation hereunder as the Administrative Agent, the

provisions of this Article 11 and Sections 12.04 and 12.05 shall inure to its benefit as to any

actions taken or omitted to be taken by it while it was the Administrative Agent under this

Agreement or while it was actively engaged in transfelring its rights and obligations as

Aárninistrative Agent to the successor administrative agent. If no successor admitristrative agent

has accepted appãintment as the Adrninistrative Agent by the date ten (10)days following a

retiring edministrative Agent's notice of resignation, the retiring Administlative Agent's

resignãtion shall nevertheiess thereupon become effective and the Required Lenders shall

p"rõrro all of the duties of the Administrative Agent heleunder until such time, if any, as the

ilequired Lenders appoint a successor adrninistrative agent as provided for above. No Person

nray be removed fi'om its capacily as Adn-rinistlative Agent.

11.10 ve Apent Mav File Proofs of Claim In case of the pendency of
n, affangement, adjustment,any receivership, insolvency, liquidation, banknrptcy, reorganizaÍto
, the Administrative Agentcomposition or other judicial proceeding relative to any Loan Party

(irespective of whether the principal of any Loan shall then be due and payable as herein

expressed or by declaration or otherwise and

shall have made any demand on the Loan
intervention in such proceeding or otherwise:

irrespective of whether the Administrative Agent
Parlies) shall be entitled and empowered, by

(a) to file and prove a claim for the whole amount of the principal and interest

owing and ulpaid in respect of the Loans and all other Obligations that are owing and unpaid

a¡d tó file such other doðurnents as may be necessary or advisable in order to have the claims of

the Secured parties and the Administrative Agent (including any clairn for the reasonable

compensation, expenses, disbursements and advances of the Secured Parties and the

Administrative Agent and their respective agents and counsel and all other amounts due the

Secured parties and the Adrninistrative Agent under Sections 2.09 añ 12.04) allowed in such

judicial proceeding; and

(b) to collect and receive any monies or other ploper'ty payable or deliverable

on any such clairns and to distribute the same,

and any custodian, receiver, assignee, trustee, liquidator, sequesftator or other similar'off,rcial in

u,ry ,uóh judicial plocee<ling is hereby authorized by each Secured Party to make such payments

to the Adrni¡istr-ative Agent and, in the event that the Administlative Agent shall consent to the

¡raki¡g of such payments directly to the Seculed Palties, to pay to the Administrative Agent any
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amount due for the reasonable cornpensation, expenses, disbursements and advances of the

Administrative Agent and its agents and counsel, and any other amounts due the Administrative

Asent under Sections 2.09 and 12.04.

11.11 Collateral and Guarantv Matters. The Secured Parties irrevocably authodze

the Admi¡istrative ngpnt, ut its option and in its discretion, to release any Guarantor and any

Lien on any Collateral granted to or held by the Administlative Agent under any Loan Document

(i) upon the Ter-mination Date, (ii) tliat is transferred or to be transfetred as pafi of or in
connèction with any Disposition pennitted hereunder or under any other Loan Document, or (iii)

as approved in accordance with section 12.01, and to execute in connection with such events

such payoff letter-s and related documentation in fonn and substauce reasonably satisfactory to

Adrninistrative Agent as shall in Adrninistlative Agent's reasonable discretion be deerned

advisable. In connection with any such release, each Lender hereby directs the Adrninistlative

Agent, and the Administrative Agent agrees that it shall, upon the reasonable lequest of the

Bõrrower Representative (and except in the case where the Tennination Date has actually

occuned, ,o iong as no Default or Event of Default then exists), to (i) promptly execute and

deliver or file such documents and perform other actions reasonably requested to release the

guaranties and the Liens and (ii) delivel to the Loan Parties any portion of such Collateral so

ieleased in the possession of the Administrative Agent or as otherwise required under any Loan

Documents, subordination agreement, intercleditor agreement or applicable Law, in each case

without recourse, representatron or warranty. Upon request by the Administrative Agent at any

time, the Required Lenders will confirm in writing the Adrninistrative Agent's authodty to

release or subordinate its interest in particular types or items of Property, pursuant to this Section

11.11.

The Secured parties hereby irrevocably authorize Adrninistrative Agent (at the request of the

Required Lenders), to credit bid all oï any portion of the Obligations (including, to credit bid all

or any portion of the Obligations (including accepting some or all of the Collateral in satisfaction

of some or all of the Obligations pursuant to a deed in lieu of foreclosure or otherwise) and in

such manner purchase (either directly or through one or more acquisition vehicles) all or any

portion of tlie Collateral (a) at any sale thereof conducted under the provisions of the Bankruptcy

Code, including under Section 363,7123 or 1129 of the Bankruptcy Code, or any sirnilar Laws

in a¡y other juiisdictions to which a Loan Party is subject, (b) at any other sale or foreclosure or

u"""ptunr" of collateral in lieu of debt conducted by (or with the consent or at the direction of)

Administrative Agent (whether by judicial action or otherwise) in accordance with any

applicable Law. In connection with any such credit bid and purchase, the Obligations owed to

thé Secured parties shall be entitled to be, and shall be, credit bid on a ratable basis (witli

Obligations with respect to contingent or unliquidated claims receiving contingent interests in the

ucquired assets on á ratable basis that would vest upon the liquidation of such claims in an

a¡rãu1t ploportional to the liquidated poltion of the contingent clairn atnount used in allocating

the coltingènt interests) in the asset or assets so purchased (or in the Capital Stock or debt

instluments of the acquisition vehicle or vchiclcs that are used to consumntate such

purchase). In connection with any such bid Administrative Agent shall be authorized (i) to form

one or lnore acquisition vehicles to make a bid, (ii) to adopt documents providing for the

governance of the acquisition vehicle or vehicles (prpyr¿çd that any actions by Administrative

Áge1t with respect to such acquisition vehicle or vehicles, including any disposition of the assets

oiCapital Stoôk thereof shall be governed, dir:ectly or indir'ectly, by the vote of the Requiled

{ 1247,00 l -w00stì7 l 3 2}
I 42 1 2900(rv I I

88

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 146 of 184



Lenders, irrespective of the termination of this Agreement and without giving effect to the

lirnitations on actions by the Required Lenders contained in clauses (a) through (h) of Section

12.01 of this Agleement (provided that, in any event, the consent of each Lender shall be

required for- any amendmenf that would tleat or attempts to treat a Lender ot a class of Lenders in

a manner differe¡t thal all other Lenders), and (iii) to the extent that Obligations that are

assigned to an acquisition vehicle are not used to acquile Collatelal for any reason (as a result of

unoth",. bid bei¡g higher or better, because the amount of Obligations assigned to the acquisition

vehicle exceeds the amount of debt credit bid by the acquisition vehicle or otherwise), such

Obligatio¡s shall automatically be reassigned to the Lenders pro rata and the Capital Stock

and/or debt instrume¡ts issued by any acquisition vehicle on account of the Obligations that had

been assigned to the acquisition vehicle shall automatically be cancelled, without the need for

any Secured Party or any acquisition vehicle to take any further action.

ll.l2 Other Arrangers and Manasers. None of the Lenders or other Persons

identified on the facing page or signature pages of this Agreement as a "syndication agent,"

"docutnentation agent," "co-agent," "book managel," "lead manager," "arrangel," "lead

affanger" or "co-arranger" (each, an "Additional Titled Agent") shall have any right, power,

obligation, liability, responsibility or duty under this Agreement other than, in the case of such

Lenders, those applicable to all Lenders as such. Without lirniting the folegoing, no Additional

Titled Agent shall have ol be deemed to have any fiduciary relationship with any Lender. Each

Lender acknowledges that it has not relied, and will not rely, on any Additional Titled Agent in

cleciding to enter into this Agleetnent or in taking or not taking action hereunder. At any tirne

that any Lender serving as an Additional Titled Agent shall have transferred to any other Pelson

(other than any Affiliates) all of its interests in the Loans,

concurrently resigned as such Additional Titled Agent.
such Lender shall be deemed to have

, The benefit of the provisions of the Loan

or any Lien granted ther'eunder shall exteud to and

Lender as long as, by accepting such benefits, such

1 1.13

Documents d

dditional S Parties
irectly relating to the Collateral

be available to any Secured Party that is not a
Secuted Party agrees, as among the Administrative Agent and all other Secured Pafiies, that such

Secured Party is bound by (and, if requested by the Administrative Agent, shall confirm such

agreement in a writing in forrn and substance acceptable to the Adrninistrative Agent) this

Article 1 1, Section 2.13 (Sharing of Paynents Section 12.08 lConfidentialitv) and Section

12.09 (Setoff) as each may be in effect from tirne to time, and the decisions and actions of the

Administrative Agent and the Required Lenders (or, where expressly required by the terms of
this Agreement, a greater proportion of the Lenders ) to the satne extent a Lender is bound,

provided, however that, notwithstanding the foregoing, (a) such Secured Party shall be bound by

Section i 1.07 (lndemnification of Administrative Agent) only to the extent of liabilities, costs

and expenses with respect to or otherwise relating to the Collateral held for the benefit of such

Secured Party, in which case the obligations of such S ecured Party thereunder shall not be

lirnited by any concept of ratability ol similar concept, (b) except as set folth specifically helein

as to such securecl Party (r'ather than the Secured Parties generally), each of the Adr-ninistrative

Agent ancl the Lenders shall be entitled to act at its sole discletion, without regald to the interest

of such securecl Party, regard less of whether' any Obligation to such secured Palty thereafter'

remains outstanding, is deprived of the benefit of the Collateral, becones unseoured or ts
otherwise affectecl ol put in jeopardy thereby, and without any duty or liability to such Secured

Palty or any such Obligation and (c) except as set forth specifically

{l24? 00r-w00s81132\r
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party (r-ather than the Secured Parties generally), such Secured Party shall not have any right to

be notified of, consent to, direct, requiie or be heard with respect to, any action taken or ornitted

in respect of the Collateral ol under any Loan Document'

ll.l4 Exclusive Risht to Enforce Rishts and Remedies. Notwithstanding anything to

the contrary 
"onøin-d 

¡o=iu ot * any other Loan Docurnent, the authority to enforce rights and

remedies hereunder and under the othel Loan Documents against the Loan Parties or any of them

or in respect of the Collateral are hereby granted to, and shall be vested exclusively in, and all

actions and proceedings in connection with any such enforcement shall be instituted and

maintained exclusively*by, Administrative Agent (or its agents or designees) in accordance with

the Loan Documents for the benefit of the applicable Secured Parlies; provided that the

foregoing shall not prohibit (i) the Adrninistrative Agent from exercising on its own behalf the

rights aid rernedies tliat inure to its benefit (solely in its capacity as Adrninistrative Agent)

hereunder and under the other Loan Documents, (ii) any Lender or Parlicipant from exercising

setoff rights in accordance with Section 12.09, (iv) any Lender from fìling proofs of claim or

appearinlg and filing pleadings on its own behalf during the pendency of a Proceeding relative to

u"V Lou" party undli the Bankruptcy Code or any other Debtor Relief Law or (v) any Lender or

other Secured party from exercising any express light or remedy of such Lender under the Loan

Documents where the Administrative Agent does not have the power and authority under the

Loan Documents to act on behalf of such Lender or other Secured Party; and prqúdgd, fu4hel

that if at any time there is no Person acting as the Administrative Agent hereunder and under the

other Loan Documents, then (A) the Required Lenders shall have the rights otherwise ascribed to

the Administrative Agent pursuant to ection 9 and (B) in addition to the tnatters set forth in

1 1.04 and 12.09. any Lender may, with the consent of the Required Lenders,

enforce any rights and rernedies available to it and as authorized by the Required Lenders

11.15 Flood Larvs. Administrative Agent has adopted internal policies and procedures

that addrer, r"qrri.o11.trtr placed on fedelally regulated lenders under the National Flood

Insurance Refonn Act of I9i4 andrelated legislation (the "Flood Laws"). Administrative Agent

may post an E-System (or otherwise distribute to each Lender in the syndicate) documents that it

receives in connection with the Flood Laws. However, Administrative Agent reminds each

Lender and participant in the facility that, pursuant to the Flood Laws, each federally regulated

Lender (whether âcting as a Lender or Participant in the credit facility) is responsible for

assuring its own compliance with the flood insurance requirernents, and Administrative Agent

disclairis any liability in 
"onrr".tion 

with the failure of any such Lender or Participant to cornply

with flood insurance requirements'

ll.16 Banking Services Obligations. Except as otherwise expressly set forth herein,

no parly t¡ut pt*ia* e*nttg,s"rvices that obtains the benefit of the provisions of Section 9.04,

the Guaranty or any Collater-ãl by virtue of the provisions hereof or any Loan Document shall

have any right to nótice of any action or to consent to, direct or object to any action hereunder or

uucler uny otlr"r Loan Documcnt or otherwìse in respect of the Collateral (incltrcling tlre release

or i¡rpaiirne¡t of a¡y Collateral) (or to notice of or to consent to any amendment, waivel or

modificatio¡ of the provisions heleof or of the Gualanty or any Loan Docurnent) other than in its

capacity as a Lender and, in such case, only to the extent expressly provided in the Loan

Documents. Notwithstanding any other provision of this Alticle 11 to the contlaty, the

Adrninistrative Age¡t shall not be requiled to verify the payment of, or that other satisfactory

{l247 00I-W00s81t3.2)
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affangelnents have been made with lespect to, obligations arising in connection with the

Banki¡g Services Obligations except to the extent expressly provided herein and unless the

Ad¡rinistrative Agent has received a written designation notice, in form proscribed by the

Admilistrative Agent, of such Obligations, together with such supporting documentation as the

Administrative Agent may request, fi'om the party providing Banking Services, (other than in the

case where Administrative Agent oï its Affiliates is such provider). Administrative Agent shall

lot be required to verify the payrnent of, or that other satisfactory arrangeÍlents have been made

with respèct to, Obligations árising in connection with Banking Services Obligations in the case

of a Telmination Date.

ARTICLE 12

MISCELLANEOUS

12.01 Amendmen ts. Btc. No amendmeut or waiver of any provision of any Loan

Document (other than the Landlor'd Agreements, the Deposit Account Control Agreements, the

Issuer Documents, agreements hereafter executed solely in respect of the Banking Services

Obligati ons and Schedule 6.18), and no consent to any departure by any Bonower or anY other

Loan Party therefi'om, shall be effective unless in writing executed bV (1) in the case of any

amendtnent, consent or waiver to cure any ambiguity, omission, defect or inconsistency or

granting a new Lie¡ for the benefit of the Secured Parties or extending any existing Lien over

additional property or aclcling additional Subsidiaries of Holdings or other pledgors as palties

thereto, the Administrative Agent and the applicable Borower or Loan Party, and (2) in the case

of any other amendrnent, consent or waiver, the Required Lenders (or the Administrative Agent

with the consent of the Required Lenders)

Party, as the case may be, and acknowled

such amendment, waiver or consent shall:

and the applicable Borrower or the applicable Loan

ged by the Administrative Agent, provided, that no

(a) extend the expiry or increase the amount of the Commitment of any

Lender (or reinstate any Commitrnent tenninated pursuant to Section 9.02) without the written

conselt of such Lender (it being understood and agreed that a waiver or amendment of any

condition precedent set forlh in Section 4.02 or of any Default or Event of Default shall not be

considered an extettsion or increase in Commitments of any Lender);

(b) postpone any date fixed by this Agreement oL any othel Loan Document

for any paymelt of principal (excluding mandatory prepaynents), Unreimbursed Amounts,

interesi, f"., or other ârnouritr du" to the Lenders (or any of thern) hereunder or under any other

Loan Document without the written consent of each Lender directly affected thereby;

(c) leduce or forgive the principal of, or the rate of interest specified herein

on, any Loan or Urueimbursed Arrounts, ot any fees ol other amounts payable heleunder ol

under ãny other Loan Document rvithout the written conserrt of each Lender directly affected

thereby, órovided, that only the cclnsent of the Required Lenclers shall be necessary to amend the

definition of "Default Rate" or to waive any obligation of the Bolrowers to pay interest at the

Default Rate;

{ 1247.00 r -w00 s81 t3 .2i
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(d) change Section2.l3 or Section 9.04 or the definition of "Pro Rata Share"

in a manner that woulcl altei the sharing or application of payments required thereby without the

written conseut of each Lender;

(e) change any provision of this Section 12.01 or the definition of "Required

Lenders" or any other provlsion'oi any Loan Document specifying the numbq or percentage of

Lenders requirLd to arnend, waive or otherwise rnodify any rights thereunder ol make any

determinatió¡ or grant any consent thereunder without the written consent of each Lender;

(Ð release all or substantially all of the Collatetal, consensually suboldinate

the Liens of Administrative Agent on the Collateral or consensually subordinate the Obligations

to other indebtedless or liabiiities (except in accordance with financing to one or more Loan

parties, pursuant to Section 364 of the Bankruptcy Code or any sirnilar proceeding under any

Debtor Relief Law) without the written consent of each Lender; or

(g) unless otherwise permitted under this Agreement on the date hereof,

release any Borrower; or release all or substantially all of the Guarantors from their obligations

under the Loan Documents (or otherwise lirnit such Guarantors' liability) without the written

consent ofeach Lender directly affected thereby;

ancl, plevldgd further, tliat (i) no arnendment, waiver or consent shall, unless in writing and

.r""rrld by th" n¿-inirtratiìe Agent in addition to the Lenders required above, affect the rights

or duties of the Adrninistrative Agent under this Agreement or any other Loan Docttrnent (ii)

agreements hereafter executed .õ1.1y in respect of the Banking Services Obligations, the

Lãndlord Agreements, the Deposit Account Control Agreernents and the Issuer Documents may

be amended, or rights or privileges thereunder waived, in a writing executed only by the required

parties thereto. Notwithstanding anything to the contrary herein, no Defaulting Lender shall

iruu" urry right to approve or disapprove any amendment, waiver or consent hereunder, except

that (i) th" ñ"uoluitrg Cototnitmenì of sucli Lender may not be increased without the consent of

such'Defaulting Lenáer and (ii) any waiver, amendment or modification requiring the consent of

each affected iender which affects such Defaulting Lender more adversely than other affected

Lenders shall require the consent of such Defaulting Lender.

Each waiver or consent under any Loan Document shall be effective only in the specific instance

and for the specific purpose for which it was given.

12.02 Notices and other communications' Facsimile copies.

(a) General. Unless otherwise expressly pr'ovided herein, all notices and other

co'rmunications p1ovided for hereunder shall be in writing (which includes lnessages sent by

electlonic mail or-other electronic transmission). All such written notices shall be mailed, faxed

or <lelivered to the applicable address, facsimile number' or (subject to subsection (c) below)

electr.onic rnail addr-ess, an¿ all notices and otl-rer cornmunìcations expressly perrnitted heteunder

to be given by telephone shall be made to the applicable telephone nutnbeL, as follows:

(i) if to the Bor'rower Representative or the Loan Parties, to the

Borrower Representative, at the addr'ess, facsimile numbeL, electronic mail acldress ol:

telephone nuinber specified fol the Borrower Representative on Scl-redule 12.02 or to

{1247 001-w0058713.2}
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such other address, facsirnile number, electronic mail address or telephone number as

sliall be designated by such parly in a notice to the Administrative Agent;

(ii) if to the Administrative Agent, to the address, facsimile nurnbeL,

electronic mail address or telephone number specified for such Person on Schedule 12.02

or to such other address, facsimile number, electronic mail address or telephone number

as shall be designated by such party in a notice to the Borrower Representative and

Adrninistrative Agent; and

(iii) if to a¡y other Lender, to the address, facsimile nutnber, electronic

mail address or telephone number specified in its Administrative Questionnaire or to such

other address, facsirnile number, electronic rnail address or telephone number as shall be

designated by such pafty in a notice to the Borrowel Representative and the

Administrative Agent.

All such notices and other cornmunications shall be deemed to be delivered or made upon

the earlier to occur of (i) actual receipt by the relevant party hereto and (ii) (A) if delivered by

hand or by courier, when received by the relevant party hereto; (B) if delivered by mail, four

(4) Business Days after deposit in the mails, postage pr'epaid; (C) if delivered by facsirnile, when

sent and receipt has been confirmed by telephone; and (D) if delivered by electronic mail (which

form of delivery is subject to the provisions of subsection (c) below), when delivered, provided,

however that notices and other communications to the Adrninistrative Agent pursuant to

Article 2 shall not be effective until actually leceived by such Person'

voicemail message be effective aS a notice, communication or confinnation

(b) eDo ts and

In no event shall a

hereunder.

Loan Documents

may be transmitted andlot executed by facsirni le or by electronic rnail. The effectiveness of any

such documents and signatures shall, subject to applicable Law, have the same force and effect

as manually signed originals and shall be binding on all Loan Parties, the Adrninistrative Agent

and the Lenders. The Adrninistrative Agent may also require that any such documents and

signatures be confirmed by a manually signed original thereof, provided, that the failure to

re,luest or deliver the same shall not limit the effectiveness of any facsirnile document or

signature.

(c) Limited Use of Electronic Mail. Electronic rnail and internet and intranet

websites may be used only to distribute routine comrnunications, such as financial statemetrts

and other- information as provided in Section 6.01 and Section 6.02, and to deliver any other

notices and other 
"o*rorr.ri"ations 

and to distribute Loan Docutnents for execution by the parties

thereto, and may not be used for any other purpose without the consent of the Administrative

Agent.

(d) b tive Lendels. The Adrninistrative

Agent and the Lender-s shall be eltitle<l to rely ancl act upon, and sha1l not incur any liability fbr

relying upon, any notices (including telephonic Loan Notices) purpofteclly delivered by or on

behalf of any Loan Party or the Borrower Replesentative even if (i) such notices were not made

in a manner specihed herein, wet'e incomplete or were not preceded or followed by any other

forrn of notice specified herein, or (ii) the term
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14212900(rvl I

93

s thereof, as understood by the recipient, varied

Case 19-12415    Doc 12-1    Filed 11/14/19    Page 151 of 184



frorn any co¡firmation thereof. The Bonowels shall indernnify each Agent-Related Pelson and

each Lender from all losses, costs, expenses and liabilities resulting fi'orn the reliance by such

person on each notice purportedly delivered by or on behalf of any Loan Party or Borrower

Representative. Rll teleplionic notices to and other communications with the Administr'ative

Aglnt rnay be recorded by the Administrative Agent, and each of the parties hereto hereby

consents to such recording.

(e) public Materials. Bomowers hereby acknowledges that (i) the

Administrative Agent will rnake available to the Lenders materials and/ol information provided

by or o¡ behalf of Lour. Parties hereunder (collectively, "Borrower Materials") by posting the

Borrower Materials on any E-Systern and (ii) certain of the Lenders (each, a "Public Lender")

'ray 
have personnel who do not wish to receive material non-public infonnation with respect to

Hoidi¡gs or its Subsidiaries, or the respective securities of any of the foregoing, and who may be

"rrgug"á 
in investment and other market-related activities with respect to such Persons'

securities. Borrowers hereby agree that so long as a Loan Parly is the issuer of any outstanding

debt or equity securities thal are registered or issued pursuant to a Rule I44A' ptivate offering or'

is actively contemplating issuing any such securities it will, if requested by the Adrninistrative

Agent, use cofitmercially reasonable efforts to identify that portion of the Borrower Materials

thãt may be distributed io the Public Lenders and that (w) all such Borrower Materials shall be

clearly ând conspicuously marke<i "PUBLIC" which, at a miuimum, shall tnean that the wold
,,pUBLIC" shall appear prominently on the first page theleof; (x) by rnarking Borrower

Materials ,,PUBLIC-,; the Loan Parties shall be deemed to have authorized the Adrninistrative

Agent and the Lenders to treat such Borrower Materials as not containing any material non-

pnUti" infonnation (although it may be sensitive and proprietary) with respect to any Loan Pafty

or its securities foì pu.póres of United States Federal and state securities laws (provided,

however, that to the extent such Borrower Materials constitute Infonnation, they shall be treated

ur r"t fotttt in Section 12.08); (y) all Borrower Materials rnarked "PUBLIC" are permitted to be

made available through a portion of any E-System designated "Public Side Information"; and (z)

the Administrative Agent shall treat any Borrower Materials that are not marked "PUBLIC" as

being suitable only for posting on a portion of any E-System not designated "Public Side

Infon'ation.,, Notwithstånding the folegoing, Borrowers shall be under no obligation to mark

the Borrower Materials "PUBLIC."

12.03 No Waiver: Cumulative Remedies. No failure by any Lendel or the

Administratirr. Àg"nt to 
"*"t"ir", 

and no delay by any such Person in exercising, any right,

remedy, power or privilege hereunder shall operate as a waiver thereof; nor shall any single or

partial-exercise of ãny riglit, remedy, power or privilege hereunder preclude any other or furlher

èxercise thereof o. t-h" éxercise of any other right, rernedy, power or privilege' The rights,

remedies, powers and privileges herein provided are cumulative and not exclusive of any rights,

remedies, powers and privileges provicled by law.

12.04 Attornev Costs. Expcnscs. Äny action taken by any Loan Party nnclel or with

respect to any Loun O*r.uo"ut, 
"u"n 

i-r-equir:ed undel any Loan Document ol at the lequest of

uny S"",rr"d Party, shall be at the expense of such Loan Party, and no Secured Parly shall be

required under any Loan Document to reimburse any Loan Party therefor except as explessly

próvided therei¡. The Borroweïs agïee (a) to pay or reimbulse the Administrative Agent for all

ieasonable and doculnented out-of-pocket costs and expenses incurred in connection with the
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developrnent, preparation, negotiation and execution of this Agreement and the other Loan

Documents, the Interim Order, the Final Order and any amendment, waiver, consent or other

modification of the provisions hereof and ther'eof (whether or not the transactions contemplated

hereby or thereby ur" 
"onrrrrrtmated) 

and the Cases, and the consurntnation, syndication and

administration of the transactions conternplated hereby and theleby, including all reasonable and

documented out-of-pocket Attorney Costs and reasonable and documented out-of-pocket costs

and expenses in connection with the use of Intralinks, SyndTrak or other sirnilal information

transmission systems in connection with this Agreement (each being an "E-S)¡stern"), and (b) to

pay or reimburse the Administrative Agent and each Lender for all documented out-of-pocket

ãost, und expenses inculred in connection with the enforcement, atternpted enforcement, or

preser.vation åf uny r-ights following the occumence and during the continuance of a Default oI an

Èvent of Default or the exercise of remedies under this Agreernent or the other Loan Documents

(including all such documented costs and expenses incured duling any "wol'kout" or

rìestructuring in respect of the obligations and duling any legal ploceeding, including any

proceeding i,nde1 ut'ty o.btot Relief Law) or under the Interim ordel or Final order or otherwise

r-elated to the Cases, including all Attorney Costs. The foregoitlg costs and expenses shall

include all due diligence, ,"ur"É, filing, recording, title insurance and appraisal charges and fees

and taxes related thereto, and otirer out-of-pocket expenses (including tr'avel, courier,

reproduction, printing and delivery expenses) incurred by the Administrative Agent and the cost

nf ir'rd"p"nclent public accountants, consultants and other outside expelts letained by the

Adrninistrative Agent or any Lender. All arnounts due under this Section 12.04 shall be deerned

part of tlie obligations whén incurred and shall be payable within five (5) Business Days after

demand ther-efor. The agreements in this Section 12.04 shall survive the Termination Date.

12.05 Indemnification bv the Loan Parties. The Loan Parties agree jointly and

sever.a11ytoi''Agent-Re1atedPerson,eachLender,eachSecured
party and the respeciive Affiliates of all such Persons, and the directors, officers, employees,

counsel, trustees, advisors, agents, financing Sources, managed funds, controlling pefsolìS'

attor'eys-in-fact, and rnembers of all of the foregoing Persons (collectively, the "Indemnitees")

fi-om and against any and all liabilities, obligations, losses, damages, penalties, claims, demands,

actions, judgments, suits, costs, expenses and disbursements (including Attorney Costs incurred

by each-Indeinnitee and other- costs of investigation or defense, including those incurred upon

any appeal), of any kind or nature whatsoever which may at any time be imposed on, iucutred by

or-urr"ìt"d against any such Indernnitee in anywayrelatingto or arising out of or in connection

with (a) the inter-im órder, the Final Order, the Cases or the execution, delivery, enforcement,

perfoiÁun"e, syndication or administration of any Loan Document or any other agreement, letter

ãr instrurnent delivered in connection with the transactions contemplated thereby or the

colrsulrfiration of the transactions contemplated thereby, (b) any Commitment or Loan or the use

or proposed use of the proceeds therefrìm, (c) any actual or alleged presence or lelease of

Haiardo¡s Materials on ô, from any property currently or fotlrerly owned or operated by any

Bonower-, any Subsi<liary or any other Loan Pafiy, oï any Environmental Liability lelated in any

way to any Borrow"r, ur-ry Subsidiary or any other Loart Party, or (d) auy actual or prospective

clairn, litigatio¡, i¡vestigation or' Proceeding relating to any of the foregoing, whether based cln

contract, tort or aly otþ*er theory (including any investigation of, plepalation for, or defense of

a¡y pending or thrlatened claim, investigation, litigation or proceeding), whethel brought by a

tlrirdparty ðr by any Loan party, andregardless of whether any Indemnitee is a party thereto (a11

the for.egli'g, tolléctively, the "Indernnified Liabilities"), prqyi-d-qcl, that such indemnity shall
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not, as to any Inde¡rnitee, be available to the extent that such liabilities, obligations, losses,

damages, penalties, claims, demands, actions, judgrnents, suits, costs, expenses or disbursements

ar-e dãtermined by a court of competent jurisdiction by final and non-appealable judgnent to

have resulted primarily from the gross negligence, bad faith or willful misconduct of such

Indemnitee (or such Inàemnitee's officers, directors, employees or agents). No Indernnitee shall

be liable for any damages arising fi'om the use by others of any inforrnation or other materials

obtained through the internet or any E-System in connection with this Agreement, nor shall any

Indemnitee have any liability for any punitive, special, indirect or consequential damages

relating to this Agreement or any other Loan Document or arising out of its activities in

connection herewith or therewith (whether arising or occurring before or after the Closing

Date). All arnounts due under this Section 12.05 shall be payable within ten (10) Business Days

after demand therefor. The agreements in this Section 12.05 shall survive the resignation of the

Admi¡istrative Agent, the replacernent of any Lender and the Tennination Date. To the extent

that the indemnification set forth in this Section 12.05 may be unenforceable, each Loan Party

shall contribute the rnaximurn portion which it is permitted to pay and satisfy under applicable

Law to the payment and satisfaction of all such indernnified liabilities incurred by the

Indernnitees or any of them. Without limiting the generality of any provision of this

Section 12.05, to thà fullest extent perrnitted by law, each Loan Party hereby waives all rights for

contribution or a¡y other- rights of recovery with respect to liabilities, losses, damages, costs and

expenses arising unrler or relating to Environmental Laws that it might have by statute or

otherwise against any Indemnitee, except to the extent that such items are determined by a final

and non-appealable decision of a court of cornpetent julisdiction to have resulted primarily from

the gross negligence or willful misconduct of such lndernnitee. No Loan Party sliall, without the

prioi written consent of each applicable Indemnitee, effect any settlement of any pending or

ihreatened proceedings in respect of which indernnity could have been sought hereunder by such

Ildemnitee unless such settlement (i) includes an unconditional release of such Indemnitee in

fonn and substance reasonably satisfactory to such Indemnitee frorn all liability or clairns that

are the subject matter of such

admission of fault, culpability,
This Section 12.05 shall not

{ 1247.001 -w00s871 3.2 }
I 42 I 29006v I I

liabilities, obligations, losses, damages, penalties, claims,

costs, expenses and disbursetnents arising fi'om any non-Tax

12.06 Pavments Set Aside. To the extent that any payment by or on behalf of any Loan
party is made to the Administrative Agent or any Lender, or the Administrative Agent or any

Lender exercises its right of set-off, and such payment or the proceeds of such set-off or any parl

thereofis subsequently invalidated, declared to be fraudulent or preferential, set aside or required

(i¡cluding pursuant to any settlement entered into by the Adrninistrative Agent or such Lender in

iìs dlscretiån) to be repaid or turned-over to a trustee, receivq or any other party, in connection

with aly proceeding under any Debtor Relief Law or otherwise, then (a) to the extent of such

,.""ou"ry, the obligalion or part thereof originally intended to be satisfied (along with any Lien

previously terminãted with respect to suoh obligation) shall be revived and contitrucd in full

force and effect as if such payment had not been made or such set-off had not occurred, the

Termination Date had not occulred and such termination had not occurued, and (b) each Lendel

severally agrees to pay to the Administrative Agent upon demand its applicable share of any

al¡ount so ïecovered flo- or: r'epaìd by the Administrative Agent, plus iuterest thereon t'om the

date of such demand to the date such paylent is made at a rate per alrnuln equal to the Federal

proceedings and (ii) does not include any statement as to or any

wrong doing or a failure to act by or on behalf of any Indemnitee.

apply with respect to Taxes other than any Taxes that replesent
demands, actions, judgrnents, suits,

related Indemnified Li abilitY.
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Funds Rate frorn time to time in effect. The provisions of this Section 12.06 shall survive ally

termination of this Agreement.

12.07 Successors and Assigns.

(a) and Generall The provisions of this Agreement

shall be binding upon and inure to the beneht of the parties hereto and their respective successors

and assigns penlitted hereby, the Indemnitees and to the extent provided in Section 11.13 each

other Secured Patty, provided that (x) neither any Borrower nor any other Loan Party may asslgn

ol other'wise transfer any of its rights or obligati ons hereunder without the prior written consent

of the Administrative Agent and each Lender and (y) no Lender may assign or otherwise transfer

any of its rights or obligations hereunder except (i) to an assignee in accordance with the

provisions of subsection (b) of this Section 12.07, (ii) by way of participation in accordance with

the provisions of subsection (Ô of this Section 12.07 or (iii) by way of pledge or assignment of a

security interest subject to the restrictions of subsection (Ð of this Section 12.07 (and any other'

attempted assignrnent or tr'ansfer by any party hereto shall be null and void). Nothing in this

Agreement, expressed or' implied, shalI be construed to confer upon any Person (other than the

parties hereto, their respective successors and assigns permitted hereby, Participants to the extent

provided in subsection (d) of this Section i2'07, the Indemnitees and to the extent provided in

Section 1 1 .13 each other Secured Parly) any legal or equitable right, remedy or claim under ol by

reasorl of this Agreetnetrt

(b) Assignments bv Lenders. Any Lender may at any time asslgll to one or

more assign""r'ull o1. u poñion of its rights and obligations under this Agreernent (including all

or a portiãn of its Cornmitrnent and the Loans at the time owing to it), provided that any such

assignment shall be subject to the following conditions

li) Minirnum Atnounts.

(A) in the case of an assigrunent of the entire remaining

amount of the assigning Lender's Commitment and the Loans at the time owing

to it or in the case of an assignment to a Lender, an Affiliate of a Lender or an

Approved Fund of a Lender, no minimutn amount need be assigned; and

(B) in any case not described in subsection (b)(i)(A) of
this Section 12.07, the aggregate amount of the Commitrnent (which for this

puryose includes Loans outstanding thereunder) or, if the applicable Commitment

is ¡ot then in effect, the principal outstanding balance of the Loans of the

assigling Lender subject to each such assignment (detennined as of the date the

Assignment and Assurnption with respect to such assignment is delivered to the

Adrninistrative Agent or, if "Trade Date" is specified in the Assignrnent and

Assu¡rption, as of the Trade Date) shall not be less than $1,000,000, unless the

Ad¡-ri¡istrative Agent consents (each such cousent not to be unreasonably

withheld, conditioned or delayed).

(ii) Proportionate Amounts. Each parlial assignment shall be made as

an assignment of a proportionate part of all the assigning Lender's rights and obligations
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undff this Agreement with respect to the Loan or the Commitment assigned, except that

this clause 1iì¡ shatt not prohibit any Lender from assigning all or a portion of its rights

and obligations among separate tranches or facilities on a non-pro rata basis.

(iii) Required Consents. No consent shall be required for any

assignment except to the extent required by subsection (bXiXB) of this Section 12.07

and, in addition:

(A) the consent of the Bolrowel Representative shall

not be required; and

(B) the consent of the Administrative Agent shall be

required for assignments in respect of any Revolving Exposure if such assignment

is to a Person that is not a Lender with a Revolving Comrnitment or an Approved

Fund or Affrliate with respect to such assigning Lender, provided that

Administrative Agent's consent, shall be required if the proposed assignee Lender

is a Defaulting Lender.

(iv) Assignment and Assumption. The parties to each assigmnent shall

execute and deliver to the Adrninistrative Agent an Assignment and Assurnption, together

with a pr-ocessing and recordation fee of $3,500 (unless waived by the Administrative

Agelt at its sole option), and the assignee, if it is not a Lendel, shall cleliver to the

Administrative Agent an Adrninistrative Questionnaire.

(v) No Assignment to ceftain Persons. No such assignment may be

made to any Sponsor, any Loan Party, or any Defaulting Lender or any of their respective

Affiliates or Subsidiaries. No such assignment shall be made to a natural person'

Subject to acceptance and recording thereof by the Administrative Agent pursuant to

subÃection (c) ol this Section 12.07, from and after the effective date specif,red in each

Assignment and Assumption, the assignee thereunder shall be a parly to this Agreement

and, to the extent of the interest assigned by such Assignmeut and Assumption, have the

rights and obligations of a Lender under this Agreement, and the assigning Lender

thereunder shall, to the extent of the interest assigned by such Assignment and

Assumption, be released from its obligations under this Agreernent (and, in the case of an

Assign¡rent and Assumption covering all of the assigning Lender's rights and obligations

under this Agreement, such Lender shall cease to be a party hereto) but shall continue to

be entitled to the benefits of Sections 3.01 ,3.04,3.05, 12.04 and 12.05 with respect to

facts and circumstances occurring prior to the effective date of such assignment. Upon

request of the assignee Lender made itself or thlough the Administrative Agent, the

Borrower-s (at their expense) shall execute and deliver a Note to the assignee Lender'.

Any ¿ssirnrnent or transfer by a Lerider of rights or obligations under this Agleernent that

does not cornply with this subsection shall be treated for purposes of this Agreetlent as a

sale by such Lender of a partìcipation in such rights and obligatlons in accoldance with

subsection (d) of this Section 12.07.
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For purposes of detennining compliance with Sections 12.07(bXv) through 12.07ftXvi1

above, ih. Ad*inistrative Agent and assigning Lender may rely upon the representations

and warranties of the proposed assiguee Lender; it being agreed that neithel the

Adrninistrative Agent nor any assigning Lendel shall have any duty of inquiry to

detennine such comPliance.

(c) Register. The Adrninistrative Agent, acting solely for this pulpose as a

non-fiduciary agent of the Borrowers (the "Registrar"), shall maintain at the Administlative

Agent,s Office á 
"opy 

of each Assignment and Assumption delivered to it and a register for the

reóordation of the ,ru-"r and addresses of the Lenders, and the Committnents of, the principal

arnounts (and stated interest) of the Loans owing to, and the Letter of Credit Liabilities held by,

each Lender pursuant to the tenns hereof from time to tirne (the "Register"). No assignment or

transfer of a Loan or a Commitment (other than a pledgee described in subsection (Ð below)

shall be effective unless and until registered in the Register. The entries in the Register shall be

conclusive, and the Borrowers, the Administlative Agent and the Lenders shall treat each Person

whose name is recorded in the Register pursuant to the tenns hereof as a Lender heleunder for all

purposes of this Agreement, notwithstanding notice to the contrary, provided that, failule to

-uk" any such ¡ecordation, or any error in such. recoldation, shall not affect any Lender's

Cornrnitments or any Borrower's or other Loan Party's Obligations in lespect of any Loan or

Letter of Credit. The Register shall be available fol inspection by any Borrower and any Lender,

at any reasonable time and fronl tirne to time upolr reasonable prior notice^ Each Borrower

hereby designates the entity serving as the Adrninistrative Agent to selve as such Borrower's

non-fiduciary agent solely for purposes of maintaining the Register as provided in this Section

12.07, and eãch-Bor.o*"i hereby agrees that the entity serving as Registrar and its Affiliates, and

th"i, r"rp"ctive officers, directors, employees and agents shall constitute Indemnitees under

Section 12.05. At the written request of the registered Lender, the Registrar shall note a

Iollateral assignment of a Loan on the Register as described in subsection (f) below and,

provided that ihe Registrar has received the name and address of such collateral assignee, the

F"gir.t*t (i) shall noipermit any further transfers of the Loan on the Register absent receipt of
written consent to such transfers from such collateral assignee and (ii) shall record the transfer of
the Loan on the Register to such collateral assignee (or such collateral assignee's designee,

nominee or assigneef ,rpott written request by such collateral assignee and cornpliance with the

other provisions of this Agteement governing collatelal assignmeuts.

(d) Participations. Any Lender may al any time, without the consent of, or

notice to, the Borrower Rèpresentative, any Loan Party or the Adrninistrative Agent sell

participations to any Person (other than a natural person or any Loan Party, SponsoL, any holder

ior agì¡t for such holder) of any Subordinated Indebtedness or Intercreditor Agreement

Indebtedness or any of its Affiliates or Subsidiaries) (each, a "Padicipant") in all or a portion of

such Lender's rights and/or obligations undel this Agr:eement, plovided that (i) such Lender's

obligatio¡s undei this Agreement shall remain unchanged, (ii) such Lender shall remain solely

respãnsible to the other parties hereto for the pcrformancc of such obligations and (iii) each

Bor-rower-, each other Loan Party, the Aclministrative Ager-rt and the Lenders and the L/C lssuer

shall continue to deal solely and dilectly with such Lender in connection with such Lender's

rights and obligations under this Agreernent.
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Any agreemen t or instrument pursuant to which a Lender sells such a

participation shall provide that such Lender shall retain the sole right to enforce this Agreernent

and to approve any amendtnen t, modification or waivel of any provision of this Agreement,

provided that such agreement or instrument rnay pr'ovide that such Lender will not, without the

consent of the ParliciPant, agree to any amendment, modification or waiver described in the first

proviso of Section 12.01 (clauses (a) through (g)) tliat affects such Participant' Subject to

subsection (e) of this Section, each Borrower and each other Loan Party agrees that each

Parlicipant shall be entitled to the benefits of Sections 3.01 ,3.04 and 3.05 to the same extent as if
it were a Lendel and had acquired its interest by assignment pursuant to subsection (b) of this

Section. To the extent perrnitted by law, each Parlicipant also sliall be entitled to the benefits of

S 12.09 as though it were a Lender, Plovided such Participant agrees to be subject to

Section 2.13 as though it were a Lender'

Each Lender that sells a participation shall acting solely for this purpose as a non-

fiduciary age¡t of the Borrowers, maintain a register on which it enters the name and address of

each participant a¡d the principal amounts (and stated interest) of each Parlicipant's interest in

the Loans or other obligaìions under the Loan Documents (the "Participant Register"); ptQvtded

that no Lender shall have any obligation to disclose all or any portion of the Parlicipant Register

(i'cluding the identity of any participant or any infonnation relating to a Participant's interest in

any Comrnitments, Loans or other Obligations under any Loan Document) to any Person except

to the extent that such disclosure is necessary to establish that such Commitment, Loan or other

Obligatio¡ is in registered form under Treasury Regulation Section 5f.103-1(c). The entries in

the participant Register shall be conclusive absent manifest error, and such Lender shall treat

each person whose nalne is recorded in the Parlicipant Register as the o\Mller of such

parlicipation for all purposes of this Agreement notwithstanding any notice to the contrary. For

ilr" u,rôidunce of doubt, the A<tministlative Agent (in its capacity as Administrative Agent) shall

have no responsibility for maintaining a Participant Register.

(e) tatrons at1ici A Participant sliall not be entitled to

receive any greater PaYment under Section 3.Q1 or 3.04 than the applicable Lender would have

been entitled to receive with respect to the participation sold to such Participant, unless the sale

of the parlicipation to such Participant is subject to replacement pursuant to Section 12.15 in the

event it exercises such rights and except to the extent such entitlement to receive a gteater

payment results fiom a Change in Law that occurs after the Participant acquired the applicable

articipation. In addition to the foregoing lirnitation, a Parlicipant that would be a Foleign

Lendel if it were a Lender shall not be entitled to the benefits of Section 3.01 unless such

participant agrees to comply with Section 3.01 as though it were a Lender by providing any

required documentation to the Lender granting such participation.

(Ð Certain Pledr¡es. Any Lendel may at any time pledge or assign a security

interest in all or- any portion of its rights under this Agreement to secuÍe obligations of sucl'r

Le¡der, ilcluding any plcdgc or assignment to secuïe obligations to a Fecleral Reserve Rank alrd

a'y pledge to a trustée as sócur-ity for the benefit of tlie noteholdels aud other seculity holdels or

"rédito6 
of a Le¡der, pro_ylded that no such pledge or assignment shall lelease such Lender fi'otn

a'y of its obligatior1, h"r"urrder or substitute auy such pledgee or assignee for such Lendel as a

paity hereto until the provisions of tiris Section regarding assignment are satisfied with respect to

such pledge or assigntlent.
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(g) Lender Securitization. In addition to any othel assignment perrnitted

pursuant to this Sectior¡h" Loun Parties hereby agree that (i) the Lenders, their Afhliates and

ippro,red Funds (the "Lendel Parties") may sel1 or secudtize the Loans (a "Lendet

Såcuritization,,) through the pledge of the Loans as collateral security for loans to a Lender Party

* tlr" assignment o1. ir.uunó" of direct or indirect interests in the Loans (such as, for instance,

collaterulized loan obligations), and (ii) such Lender Securitization may be rated by a Rating

Agency, provided thatlhe consent of the Bonower Representative (such consent not to be

un"."urán *ithheld, co'ditioned or delayed) to the assignment or issuance of direct or

indirect intetests i1 the Loans shall be required unless an Event of Default has occurred and is

continui¡g at the time of such assigrunent or issuance, or such assignrnent or issuance is to a

Le'der par1y or a Person Controlled by a Lender Parly (Eovided, further, that such consent shall

be deemed gi,r"n if Administrative Agent has not received an objection to any such consent or

issuance in wr:iting within f,rve (5) Business Days after the Borrower Representative's receipt of

notice of such proposed assignrnent or issuance). The Loan Palties shall reasonably cooperate

with the Lender parties to effèct the Lender Securitization, including ploviding such infonnation

as may be reasonably requested by the Lenders or Rating Agencies in connection with the rating

of the Loans or the Lender Securitization, ple-vi-ded that (i) no costs incumed by the Lender

parties in connection with such Lender Securitization shall be reimbursable by the Loan Parties

and (iì) the Loan parties shall not be required to enter into any amendment ol additional

docu'rentation that adversely affects the rights or the obligations, of Borrowers under the Loan

Documents or changes or afiects in a manner adverse to the Borrowels the financial terms of the

Loans, in each 
"or", 

u, deterrnined by the Borrowet Replesentative in its sole discretion'

(lt
provisions of 

'section 
12.08, each Loan Pafty authorizes each Lender to disclose to any

pr-ospective pur-l"ipuut ot urrignee of a Commitment or Loan, any and all information in such

L"nå"r,, possessión concerning the Loan Parties and their financial affairs which has been

deliver-ed ìo such Lender by or on behalf of the Loan Parties pursuant to this Agreement, or

which has been delivered to such Lender by or on behalf of the Loan Parties in connection with

such Lender's credit evaluation of the Loan Parties prior to entering into this Agreement. If
necessary, each Loan Party agrees to execute any documents (including new Revolving Notes)

,."uronubly r-equired to effectuate and acknowledge each assignment of a Comn-ritrnent oI Loan to

an assignee in accordance with 12.07S

12.08 Con tialitv

(a) Each Loan Party acknowledges that (i) from time to time financial

advisory, investrnent banking and other services rnay be offered or provided to it (in connection

with this Agreement or otheiwise) by each Lender or by one or more aff,rliates of such Lender

a'd (ii) i'foimation delivered to each Lender by the Loan Palties may be plovided to each such

affiliate, it being undelstood that any such affiliate leceiving such information shall be bound by

the provisions of Scction 12.08(b) as if it wele a Lender under this Agreernent'

(b) Each of the Adrninistrative Agent and each Lender severally (and not

joi'tly) agrees to maintain the confidentiality of the Inforuration (as definecl below), except that

i'for.matiãn may be disclosed (i) to its Affiliates and Approved Funds and to its and its

Affiliates' ancl Approved Funds' respective partners, directors, officers, employees, agents,
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consultants, counsel, accountants, advisors, controlling persons, managed funds, financing

sources, actual and plospective investors, and other representatives (collectively, the
,,Representatives,') (it båingìnderstood that the Persons to whorn such disclosure is made will be

infoimed of the confidentiál nature of such lnformation and instructed to keep such lnfonnation

confidential), or to Rating Agencies, (ii) to the extent requested or required by any regulatory

authority purporting to have jurisdiction over it (including any self-regulatory authority, such as

the National Association of Insurance Commissioners), including, without limitation, any

regulatory hlings, (iii) to the extent required by applicable Laws or by any subpoena or similar

¡rrãiclat or legal pïocess, (iv) to any other palty to the Loan Documents, (v) in connection with

the exercis" ãf átty remedies hereunder ol under any other Loan Document ol any action or
proceedilg relating to this Agteement or any othel Loan Document or the enforcetnent of rights

hereunder or thereunder, (vi) to (A) any actual or prospective assignee of a Lender, assignee or

successol.of Administrative Agent, or pledgee of or Parlicipant in any of its rights or obligations

under this Agreement, or (B) any actual or prospective counterparty to any swap or derivative

transaction or Balking Services transactions relating to any Borowel or any other Loan Party

a'd its obligations, provided that such parlies agree to be bound by confidentiality provisions

substantially similar to those hereunder, and to the Representatives of the foregoing parties in

clauses (A) and (B), (vii) with the consent of the Borrower Representative, (viii) to the extent

such lnformation (A) b""o*.. publicly available other than as a result of a breach of this Section

or (B) becomes ouuilubl" to the Adn-rinistlative Agent, any Lender, or any of their respective

Representatives on a non-confidential basis frorn a source other thau the Loan Parlies or (ix) for

pripor", of establishing a clue diligence defense. The tenns of this provisiou shall supersede and

i"piu"" any pr-evious agreernent regarding the confidentiality of the Inforrnation and shall

teiminate upoì the termination of the Cornmitments and the payment of the obligations.

For purposes of this Section, (i) "Infonnation" means, all infonnation received frorn any Loan

party oi any of its Subsidiaries relating to any Loan Party or any of its Subsidiaries or any of
theii respeðtive businesses, other than any such information that is available to or in the

possessión of the Administrative Agent, any other Secured Pañy or their Representatives on a

non-confidential basis prior to disclosure by any Loan Party or any of its Subsidiaries and (ii)
,,Rating Aqencies,,meÀs Moody's, S&P, Fitch Ratings Ltd., or any other nationally recognized

rating agency or service. Any Person requirecl to maintain the confidentiality of Information as

proula"ã in itris Section shall be considerecl to have complied with its obligation to do so if such

Þ"rron has exercised the same degree of care to maintain the confidentiality of such Information

as such person would accord to its own confidential information. Notwithstanding anything

herein to the contr-ary, "Information" shall not include, and the Administrative Agent and each

other Secured party may disclose without limitation of any kind, any information with respect to

the "tax treatment" and "tax structure" (in each case, within the meaning of Treasury Regulation

Section 1.6011-4) of the transactions contemplated hereby and all rnaterials of any kind

(including opinions or other tax analyses) that ale provided to the Adrninistrative Agent or such

otlier Secured party relating to such tax treatment and tax structure, provided that with respect to

any document or similar- item that in eithel oase oorrlails itiforuration concerning thc tax

treatment or tax structure of the transaction as well as other infolmation, this sentence shall only

apply to such portions of the document or similat item that relate to the tax treatment or tax

structure of the Loans and transactions cclnternplated hereby.
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(c) No Borrower or Affiliate thereof will issue any press releases or other

public disclosure using the name of the Administrative Agent or its Affiliates or any other

Lender or its Affiliates or refening to this Agreernent or the other Loan Documents without at

least three (3) Business Days' prior notice to Administrative Agent or such Lender and without

the prior *|itt"n consent of Adrninistrative Agent or such Lender unless (and only to the extent

thatj such Borrower or Affìliate is required to do so under law and then, in any event, such

Borrower or Affiliate will consult with such Lender before issuing such press release or other

public disclosure. The Boruowers hereby consent to the publication by any Secured Party of a

iombstole or similar advertising rnaterial relating to the financing transactions contemplated by

this Agreerne¡t (such material may, without lirnitation, include a description of the Loan Parties

and thé use of any identifying trademark or other marks of a Loan Party). Each Secured Party

reserves the right io provide to industry tlade organizations information necessary and customary

for inclusion in league table measurements.

l1.0g Set-off. In addition to any rights and remedies of the Lenders provided by law,

upon the o""rrri.n"" und during the continuance of any Event of Default, each Lender and any

Affiliate of a Lender is autholized at any time and from time to time, with the plior written

consent of the Adrninistrative Agent, but without prior notice to the Borrowers or any other Loan

party (a1y such notice being waived by the Borrowers on their own behalf and on behalf of each

f-ou" Þurty), to the fullest extent permitted by law, to set off and apply any and all deposits

(general or special, time or demand, provisional or final) at any time held by, and other

ind"bt".ln.ss at any time owing by, such Lender or such Affiliate to or for the credit or the

account of the respective Loan Parties against any and all Obligations owing to such Lender'

hereunder or under any other Loan Document, now or hereafter existing, irrespective of whether

or not the Administrative Agent or such Lender shall have made demand under this Agreement

or any other Loan Document and although such Obligations may be contingent or unmatured or

denominated in a currency different from that of the applicable deposit or indebtedness. Each

Lender-agrees promptly to notify the Bor:rowers and the Adrninistrative Agent after any such set-

off and applicátion made by such Lender, prgyrdgd that the failure to give such notice shall not

affect the validity of such set-off and application. Any Lender exercising a right to set-off shall

purchase for cash (and the other Lenders shall sell) interests in each of such other Lendet's Pto

Rata Share of the Obligations as would be necessary to cause all Lenders to share the amount so

set-off with each othãr Lender in accordance with their respective Pro Rata Share of the

Obligations.

12.10 In t Rate Limita Notwithstanding anything to the contrary contained intion
any Loan Documeut, the interest paid or agreed to

exceed the maximum late of non-usurious interest
be paid under the Loan Documents shall not

permitted by applicable Law (the "M
Rate,,). If the Adrninistrative Agent or any Lender shall receive interest in an amount that

exceeds the Maximurn Rate, the excess interest shall be applied to the plincipal of the Loans or,

if it exceeds such unpaid principal, refunded to the Borrowers. In determining whether the

interest contraotetl fot, ,.haLged, oi'received by thc Adrninistrative Agent or a Lender exceeds the

Maximum Rate, such Person may, to the extent permitted by applicable Law, (a) characterize

any payme¡t that is not principal as an expense, fee, ot premium rather than interest, (b) exclude

voluntary prepayments ánd thè effects thereof, ancl (c) antortize, prorate, allocate, and spread in

"qual 
oi 

"""quãt 
parts the total amount of interest throughout the contemplated terrn of the

Obli gations hereuncler .
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l2.ll Counternarts. This Agreement may be executed in one or more counterparts,

each of which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

l¿.l2 Integration. This Agreement, together with the other Loan Documents,

comprises t6" *r-¡1pt"t" mO integrated agreement of the parlies on the subject matter heleof and

theréof and supersedes all prior agreements, written or olal, on such subject rnatter, including the

Commitment Letter (other than in respect of any terms that expressly survive the telmination or

expiratiol thereof following the delivery of this Agreement), provided that any provisions

reùting to the payment of Fees shall survive the effectiveness of this Agreement and the initial

Credit-Extensions hereunder and shall continue to be in fulI force and effect after the Closing

Date in accordance with their tenns. In the event of any conflict between the provisions of this

Agreement and those of any other Loan Document, the provisions of this Agreernent shall

coltrol, provided that the inclusion of supplemental rights or rernedies in favor of the

Administiative Agent or the Lenders in any other Loan Document shall not be deemed a conflict

with this Agreement. Each Loan Document was drafted with the joint participation of the

respective pátti"r thereto and shall be construed neither against nor in favor of any party, but

rather in accordance with the fair meaning thereof.

12.13 Survival of Renresentations and Warranties All lepresentations and

other docurnent delivered
I survive the execution and

warranties made hereunder and in any other Loan Docurnent or

pursuant hereto or thereto or in connection herewith or therewith shal

delively hereof and theleof. Such representations and waLranties have been or will be relied

upon by the Adrninistrative Agent and each Lender, regardless of any investigation made by the

Administrative Agent or any Lender or on their behalf and notwithstanding that the

Administrative Agent or any Lender may have had notice or knowledge of any Default at the

time of any Credit Extension, and shall continue in full force and effect as long as any Loan or

any other Obligation hereunder shall remain unpaid or unsatisfied.

12.14 Severabilitv. If any provision of this Agreement or any other Loan Document is

held to b" i1l"gal, tnvulid or unenforceable, (a) the legality, validity and enforceability of the

remaining provisions of this Agreement and the other Loan Documents shall not be affected or

impaired thereby and (b) the parlies shall endeavor in good faith negotiations to replace the

illegal, ilvalid or unenforceable provisions with valid provisions the economic effect of which

comes as close as possible to that of the illegal, invalid or unenforceable provisions. The

invalidity of a proviiion in a pafiicular jurisdiction shall not invalidate or rendel unenforceable

such provision in any other jurisdiction.

12.15 Replacement of Lenders If (i) any Lender requests compensation under Section

3.04, (ii) the Borrowers are required to pay any addi

Governrnental Authority for the accoutlt of any Lender
tional antount to any Lender or any
pursuant to Section 3.01, utlless such

Lender has waived its riglit to such additional amotttrf, (iii) a Lendel (a "Non-Consenting

Lender") does not consent to a proposed change, waiveL, discharge or termination with lespect to

any Loa¡ Document that has been approved by the Required Lenders as provided in Section

12.01but requires unanimous consent of all Lenders or all Lenders clirectly affected thereby (as

applicable), (ilr¡ it is, and continues to be, unlawful for any Lender to fund or maintain LIBOR

Loans, as provided i¡ Section 3.02, or (v) any Lendel is a Defaulting Lender, then
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Administrative Agent or the Borrower Representative may, at its sole option, expense and efforl,

and upon notice to such Lender and, in the case of an election made by the Borrower

Representative, the Adrninistrati ve Agent, require such Lender to assign and delegate, without

recourse (in accordance with and subj ect to the restrictions contained in, and consents required

by, Section 12.07), all of its interests, rights and obligations under this Agreernent and the related

Loan Documents to an assignee that shall assufire such obligations (which assignee may be

another Lender, ifa Lender accepts such asslgnment), provided that

(a) the Borrowers shall have paid to the Administrative Agent the assignment

fee specified in Section I2.07(.b), if any;

(b) such Lender shall have received payment of an amount equal to the

outstanding principal of its Loans and Unreirnbursed Amounts, accrued interest thereon, accrued

fees and alL other amounts payable to it hereunder and undel the other Loan Documents

(i'cluding any amounts under SççIipn_3.rQ5) from the assignee (to the extent of such outstanding

principalãnd accrued interest and fees) or the Borrowers (in the case of all other arnounts);

(c) in the case of any such assignment resulting frorn a claim for

compensation under Section 3.04 or payments required to be made pursuant to Section 3'01,

suclt assig¡rnent will result in a leduction in such compensation or payments thereafter;

(d) such assignment does not conflict with applicable Laws; and

(e) in the case of any such assignment resulting fiom a Non-Consenting

Lender,s failure to consent to a proposed change, waiver, discharge or termination with respect

to any Loan Document, the applicable replacement Lender consents to the proposed change,

waivér, discharge or termination, provided that the failure by such Non-Consenting Lender to

execute and deliver an Assignmeni and Assumption shall not irnpair the validity of the removal

of such Non-Consenting Lender and the mandatory assignment of such Non-Consenting

Lender,s Commitments and outstanding Loans pursuant to this Section 12.15 shall nevertheless

be effective without the execution by such Non-Consenting Lender of an Assignment and

Assumption.

A Lender shall not be required to make any such assignment or delegation if,

prior thereto, as a result of a waiver by such Lender or otherwise, the citcumstances entitling the

bo..o*"r, or Adrninistrative Agent to require such assignment and delegation cease to apply.

12.t6 Law

(A) THIS AGREEMENT AND THE OTHER LOAN DOCUMENTS AND

THE RIGHTS AND OBLIGATIONS OF THE PARTIES HERETO AND THERETO SHALL

BE CONSTRUED iN ACCORDANCE WITH AND GOVERNED BY THE LAWS OF THE

STATE, OF NEW YORI( WTI'HOU]' I{EGARD TO ANY CONFLICT OF LAWS

PRINCIPLES THEREOF THAT WOULD CALL FOR THE APPLICATION OF THE LAWS

OF ANY OTHER JURISDICTION.

(b) ALL DIRECT ACTIONS OR PROCEEDINGS BY AND BETWEEN

ANY DEBTORS ON THE ONE, HAND AND ANY SECT]RED PARTY ON THE OTHER
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HAND, IN ANY WAY, MANNER OR RESPECT, ARISING OUT OF OR FROM, RELATED

TO OR IN CONNECTION WITH THIS AGREEMENT, THE OTHER LOAN DOCUMENTS

OR THE COLLATERAL (COLLECTIVELY, "SPECIFIED ACTIONS" AND EACH A
..SPECIFIED ACTION"), SI-IALL BE LITIGATED IN THE BANKRUPTCY COURT,

EXCEPT THAT IF (I) A SPECIFIED ACTION IS DISMISSED, (II) THE BANI(RUPTCY

COURT ABSTAINS FROM HEARING A SPECIFIED ACTION OR (III) THE

BANKRUPTCY COURT REFUSES TO EXERCISE JURISDICTION OVER A SPECIFiED

ACTION, THEN SUCH AFFECTED SPECIFIED ACTION SHALL BE LITIGATED IN

COURTS HAVING SITUS WITHIN THE BOROUGH OF MANHATTAN, COUNTY OF

NEW YORI(, STATE OF NEW YORK. EACH OF THE DEBTORS, AGENT, AND

LENDERS HEREBY CONSE,NTS AND SUBMITS TO THE JURISDICTION OF (X) THE

BANKRUPTCY COURT AND (Y) ANY LOCAL, STATE OR FEDERAL COURTS

LOCATED WITHIN THE BOROUGH OF MANHATTAN, COUNTY OF NEW YORI(,

STATE OF NEW YORI(. EACH OF THE DEBTORS HEREBY WAIVES ANY RIGHT IT

MAY HAVE TO TRANSFER OR CHANGE THE VENUE OF ANY LITIGATION

BROUGHT AGAINST ANY DEBTOR BY ANY SECURED PARTY iN ACCORDANCE

WITH THIS SECTION.

12.17 Waiver t to Trial EACH PARTY TO THIS AGREEMENT
FULLEST EXTENT PERMITTED BYHEREBY EXPRESSLY WAIVES, TO THE

APPLICABLE LAW, ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM' DEMAND,

ACTION OR CAUSE OF ACTION ARISING UNDER ANY LOAN DOCUME,NT OR IN

ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE DEALINGS OF

THE PARTIES HERETO OR ANY OF THEM WITH RESPECT TO ANY LOAN

DOCUMENT, OR THE TRANSACTIONS RELATED THERETO, IN EACH CASE

WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER FOUNDED IN

CONTRACT OR TORT OR OTHERWISE; AND EACH PARTY HEREBY AGREES AND

CONSENTS THAT ANY SUCH CLAIM, DEMAND, ACTION OR CAUSE OF ACTION

SHALL BE DECIDED BY COURT TRIAL WITHOUT A JURY, AND THAT ANY PARTY

TO THIS AGREEMENT MAY FILE AN ORIGINAL COUNTERPART OR A COPY OF THIS

SECTION WITH ANY COURT AS WRITTEN EVIDENCE OF THE CONSENT OF THE

SIGNATORIES HERETO TO THE WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

12.18 Patriot tice. Each Lender and the Administrative Agent (for itself

and not on behalf of any Lender) hereby notifies the Loan Parlies that pursuant to the

requirements of the Patriot Act, it is required to obtain, verify and record information that

identif,res the Loan Par-ties, which infolrnation includes the name and address of the Loan Pafiies

and other information that will allow such Lender or the Administrative Agent, as applicable, to

identify the Loan Parlies iu accordance with the Patriot Act.

l¿.lg Nonliability of Lenders. The relationship between the Loan Parties on the one

¡a'c1 a¡d th" L.ndgl* und th" Adrninistlative Agent on the other hand shall be solely that of
borrower or guarantor, as applicable, and lender. Neither the Administlative Agent nor any

Le¡der or other Secured Party l-ras any f,rduciary relationship with or duty to any Loan Party

arisi'g out of or in connection with this Agreernent or any of the othel Loan Documents, and the

relationship between the Loan Parties, on the one hand, and the Administrative Agent and the

Lenders und oth"t Secured Parties, on the other hand, in connection herewith ol therewith is
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solely that of debtor and creditor. Neither the Adrninistrative Agent nor any Lender or any other

Secuied Party undeltakes any t'espotlsibility to any Loan Party to review or inform any Loan

Party of any matter in connection with any phase of any Loan Party's business or operations.

The Loan parties agree that neither the Adrninistrative Agent nor any Lender or other Secured

party shall have liability to any Loan Party (whether sounding in tort, contract or otherwise) for

lossås suffered by any Loan Party in corurection with, arising out of, or in any way related to the

transactions contemplated and the relationship established by the Loan Documents, ot any act,

omission or event occuning in connection therewith, unless it is deterrnined in a final non-

appealable judgrnent by a court of competent jurisdiction that such losses resulted from the gross

trãglig"u"", t u¿ fuitþ or willful misconduct of the parly fi'om which recovery is sought. NO

SECURED PARTY SHALL BE LIABLE FOR ANY DAMAGES ARISING FROM THE

USE BY OTHERS OF ANY INFORMATION OR OTHER MATERIALS OBTAINED

THROUGH INTRALINKS OR OTHER SIMILAR INFORMATION TRANSMISSION

SYSTEMS IN CONNECTION WITH THIS AGREEMBNT, NOR SHALL ANY

SECURED PARTY HAVE ANY LIABILITY WITH RESPECT TO, AND THE

BORROWER REPRESENTATIVE ON BBHALF OF ITSELF AND EACH OTHER

LOAN PARTY, HEREBY WAIVES, RELEASES AND AGREES NOT TO SUE FOR

ANY SPECIAL, PUNITIVB, INDIRECT OR CONSEQUENTIAL DAMAGES

RELATING TO THIS AGREBMENT OR ANY OTHER LOAN DOCUMENT OR

ARISING OUT OF ITS ACTIVITIBS IN CONNECTION HEREWITH OR

THEREWITH (WHETHER BBFORE OR AFTBR THE CLOSING DATE). The Loan
parties acknowledge that they have been advised by counsel in the negotiation, execution and

delivery of this Agreement and the other Loan Documents to which it is a pafiy. No joint

venture is cr-eated hereby or by the other Loan Documents or otherwise exists by virtue of the

transactions contemplated hereby among the Agents, Lenders or among the Loan Parlies and the

Lenders and the Agents. The Loan Parties fuither acknowledge that each Lender or one or fi1ore

of its affiliates may be a financial and securities firm and that such Lender ol such aff,rliates may

from time to tirne effect transactions, for its own or its affiliates' account or the account of
custorners, and hold positions in loans, securities or options on loans or securities of a Loan Pafty

ald its affiliates andãf other companies that rnay be the subject of the transactions conternplated

by this Agleement. The Loan Parlies further acknowledge and agree that (a) no fiduciary,

advisory or agency relationship between a Loan Party and the Secured Parties (or any of them) is

intended to be or has been created in respect of any of the transactions contemplated by tliis

Agleement, ilrespective of whether any Secured Party or its affìliates has advised or is advising

aly Loan Party on other matters, (b) the Secured Padies, on the one hand, and the Loan Pafiies,

orrthe other hand, have an arms-length business relationship that does not directly or indirectly

give rise to, nor does any Loan Parly rely on, any f,rduciary duty on any Secured Pafiy's part, (c)

ãach Loa¡ par-ty is capable of evaluating and understanding, and each Loan Party understands

and accepts, the terms, risks and conditions of the transactions contemplated by this Agreement

and the other Loan Documents, (d) the Secured Parties have not provided any legal, accounting,

regulatory or tax advice with respect to the transactions and each Loan Party has consulted its

o*n l"gai, accounting, regulatory and tax advisors to the extent it has deetned applopriate ancl iL

is not relyilg on CIT for such advice, (e) the Loan Parties have been aclvised that the Secured

parties a¡d their respective affìliates are or may be engaged in a broad range of transactions that

may involve ilteresfs that differ fiom any Loan Party's interests ancl that the Secured Parties and

their respective afhliates have no obligation to disclose such interests aud transactions to any
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Loal Parly by virtue of any fiduciary, advisory or agency relationship, (f.¡ the Loan Parlies will
not asseft and waive, to the fullest extent not prohibited by law, any clairns any Loan Party may

have against any Secured Party or its affiliates for breach of fiduciary duty or alleged breach of
fiduciaiy duty, and agree that the Secured Parties and their respective affiliates shall have no

liability (whether direct or indirect) to any Loan Parly in respect of such a fiduciary duty claim or

to any Person asserting a fiduciary duty claim on behalf of or in right of any Loan Party,

incluáing a Loan Pafty's stockholdels, employees or creditors, and (g) should the Secured Parties

or their iespective affiliates have any other business with any Loan Party or any Loan Pafty's

affiliates, nothing herein shall limit or otherwise diminish such Loan Palty's or such Loan

Pafty's affiliates' obligations thereunder ol with respect thereto.

ARTICLE 13

APPoINTMENT OF THE BORROWER REPRESENTATIVE; JOINT AND SEVERAL
LIABILITY OF THE BORROWERS; SUBORDINATION

13.01 Borrower Representative. Each Borrower hereby irrevocably appoints the

Borowel Representative, as the agent for such Borrower ou its behalf, to (i) r'equest Loans from

the Lenders, (ii) lequest L/C issuer to issue Letters of Creclit and Support Providers to issue

Supporl Agreements, (iii) to give and receive notices undel the Loan Dooutnents and (iv) take all

other action which the Borrower Replesentative or the Borrowels are permitted or required to

take under this Agleement.

13.02 Joint and Severat .

(a) Joint and Several Liability. Each Bonower hereby agrees that such

Boryower is jointly and severally liable for, and hereby absolutely and unconditionally

guarantees to the Adrninistrative Agent and other Secured Parlies and their respective successors

ánd assigns, the full and prompt payrnent (whether at stated rnaturity, by acceleration or

otherwise) and per-formance of, all Obligations owed or hereafter owing to the Administrative

Agent and other Secured Parties by each other Borrower. Each Borrower agrees that its guaranty

obligatiol hereunder is a continuing guaranty of payment and performance and not of collection,

that its obligations under this Section 13.02 shall not be discharged until payment and

performance, in full, of the Obligations has occurred, and that its obligations under this Section

iZ.OZ shall be absolute, u¡conditional and irrevocable, irrespective of, and unaffected by, (i) the

genuineness, validity, regularity, enforceability or any future ameudment of, or change in, any

óbligation or any agreement, document ol instrument to which any Borrower is or may becotne

uput-ty; (ii) the absence of any action to enforce any Obligation or the waiver or consent by the

Aãministrative Agent or any othel Secured Palty with respect to any of the provisions goveming

any Obligation; (iii) the insolvency of any Borrower or Subsidiary; and (iv) any other action or

circurrstances that rnight otherwjse constitute a legal or equitable dischafge or defense of a

surety or guarantor. Each Borrower shall be regarded, and shall be in the same position, as

principal debtol with respect to the Obligations guaranteed 1-rereunder.

(b) Waivers b)¡ Borrowers. Each Borrower expressly waives all rights it n-ray

have now ol in the future undel any statute, oL at common law, or at law or in equity, or
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otherwise, to compel the Administrative Agent or other Secured Parties to marshal assets or to

proceed in respect of the Obligations guaranteed hereunder against any other Bor:rower or
^subsidiary, 

any other party or against any security for the payrnent and performance of the

Obligations before proceeding against, or as a condition to proceeding against, such Borrower.

Each Borrower consents and agrees that the Administrative Agent or the other Seculed Parties

rnay, at any time and frorn time to time, without notice or demand, whether befor'e or after an

actual or purpofied ter¡rination, repudiation or revocation of this Agreement by any Boffower,

and withoìt affecting the enforceability or continuing effectiveness hereof as to such Borrower:

(i) with the consent of the other Borrowers, supplement, testate, modify, atnend, increase,

decrease, extent, renew or otherwise change the time for payment or the tenns of this Agreement

or any pafi ther-eof, including any increase or decrease of the rate(s) of interest thereon; (ii) with

the consent of tlie other Borrowers, supplement, restate, modify, amend, increase, decrease, ot

enter into or give any agreement with respect to, this Agreement or any part thereof, or any of the

Security Docu¡rents; (iìi) waive, approve or consent to any action, condition, covenant, default,

remedll right, representation or terrn of this Agreement or any other Loan Document; (iv) accept

partial-payì1ents; 1v¡ Lelease, reconvey, terminate, waive, abandon, fail to perfect, suboldinate,

L*"naug", substitute, transfer or enforce any security or guarantees, and apply any security and

direct the order or rìanner of sale thereof as the Agents or Lenders in their sole and absolute

discretion may determine; (vi) release any Person from any personal liability with respect to tl-ris

Agreement or any part thereof; (vii) settle, release on terms satisfactoly to the Required Lenders

oiby op"rution of applicable Laws or otherwise liquidate or enforce any security or guaranty in

ally ¡Ìanner, "onr"rli 
to the transfer of any seculity and bid and purchase at any sale; or

lviii; consent to the tnerger, change or any other restructuring or termination of the corporate or

partnership existence ofãny Borrower or any other Person, and correspondingly restructure the

ãbtigatlons evidenced herety, and any such merger, change, restructuring or tennination shall

not affect the liability of any Borrower or the continuing effectiveness hereof, or the

enforceability hereof with respect to all or any part of the obligations evidenced hereby. It is
agreed alnong each Borrower, the Administrative Agent and Lenders that the foregoing consents

and waivers àre of the essence of the transaction contemplated by this Agreement and the other

Loan Documents and that, but for the provisions of this Section 13.02 and such waivers, the

Adrninistrative Agent and Lenders would decline to enter into this Agreement.

(c) Benefìt of Guarant)¡. Each Bonower agrees that the provisions of this

the benefit of the Administrative Agent and the other Secured Parties andSecti 13.02 are for
their respective successors, transferees, endorsees and assigns, and

impair, as between any other Borlower and the Administrative
nothing herein contained shall
Agent or the other Secured

Parties, the obligations of such other Borrower under the Loan Documents

(d) Waiver of Subrogation. Etc. Notwithstanding anything to the contrary in

this Agree¡rent or in any other Loan Docutnent, and except as set folth in Section 13.02(g), each

Borrower- hereby expressly and irrevocably waives arly and all rights at law or in equity to

subrogal-io¡, r.eirirb,.rrsement, exonclation, contribution, indetnnification or set off and any ancl all

defelses available tcl a surety, guarantor or accommodation co-obligot', including, without

limitation, a¡y defelse based upon any statute or rule of law that provides that the obligation of a

sulety ¡rust be neither larger in amount nor in other lespects more burdensome than that of the

principal, alcl any defense of the statute of lirnitations in any action hereunder or' in any action

ior the collection or perfonnance of any obligations hereby guaranteed. Each Borrower
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acknowledges and agrees that this waiver is intended to benefit the Administrative Agent and

Lenders and other Secured Parties and shall not lirnit or otherwise affect such Borrower's

liability hereunder or the enforceability of this Section 13.02, and that the Adrninistrative Agent,

the Lenders and the other Secured Parties and their respective successol's and assigns are

i¡tended third party beneficiaries of the waivers and agreements set forth in this Section

i 3.02(d).

(e) Election of Remedies. If the Adrninistrative Agent or a1ly other Secured
party rnay, under applicable law, proceed to rcalize its benefits under any of the Loan

Documents, the Administrative Agent or any other Secured Party may, at its sole option,

detennine which of its remedies or rights it may pursue without affecting any of its rights and

rernedies under this Section 13.02. If, in the exercise of any of its rights and remedies, the

Adrninistrative Agent 01' any other Secured Party shall forfeit any of its rights or rernedies,

including its right to enter a deficiency judgment against any Bomower or any other Person,

whether because of any applicable laws pertaining to "election of remedies" or the like, each

Borower hereby consents to such action by the Adrninistrative Agent or such other Secured

Parly and waives any claim based upon such action, even if such action by the Administlative

Ageirt or such other Secured Parly shall result in a full or partial loss of any rights of subrogation

that each Bor-rower might othelwise have had but for such action by the Administrative Agent or

such other Secured Party. Any election of remedies that results in the denial ol impairment of
the right of the Administrative Agent or any other Secured Party to seek a deficiency judgmerit

against any Borrower shall not irrpair any other Borrower's obligation to pay the full amount of
the Obligations.

(Ð Limitation. Notwithstanding any provision herein contained to the

contrary, each Borroïver's liability under this Section 13.02 (which liability is in any event in

addition to amounts for which such Borrower is prirnarily liable under Article 2) shall be limited

to an arnount not to exceed as of any date of detennination the greater of:

(i) the net amount of all Loans advanced to any other Botrower under'

this Agreement and then re-loaned or otherwise transfened to, or for the benefit of, such

Bon'ower; and

(ii) the arnount that could be claimed by the Administrative Agent and

the other Secured Parties from such Borrower under this Section 13.02 without rendering

such clairn voidable or avoidable under Section 548 of the Bankruptcy Code or undel any

applicable state Uniform Fraudulent Transfer Act, Unifonn Fraudulent Conveyance Act

oi si¡rilar statute or common law after taking into account, among other things, such

Borrower's right of contribution and indernnification frorn each other Borower under

Section 13.02(g).

(e) Conlrib-ution with ResPect '

(i) To the extent that any Borrowel shall make a payment under this

Section 13.02 of all or any of the Obligations (other than Obligations related to Loans and

other extensions of credit made clilectly or indirectly to that Borrower, or o11 su

Borrower''s behalf, in which case such Borrower shall be prirnarily liable) (a "Gualautor
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pa)¡ment") that, taking into account all other Guarantor Payments then previously or

**rurr"ntly made by ãny other Borrower, exceeds the amount that such Borrower would

otherwise have paid if each Borower had paid the aggregate Obligations satisfied by

such Guarantor Payment in the salne proportion that such Borrower's Allocable Amount

(as determined immediately prior to such Guarantol Payment) bore to the aggregate

Allocable Amounts of each of the Borrowers as determined immediately prior to the

making of such Guarantor Payment, then, following indefeasible payrnent in fulI in cash

of the-Obligations and termination of the Commitments, such Bonower shall be entitled

to receive contribution and indemnification payments from, and be reimbulsed by, each

other Borrower for the amount of such excess, pro rata based upon their respective

Allocable Amounts in effect irnmediately prior to such Guarantor Payrnent.

(ii) As of any date of detennination, the "Allocable Amount" of any

Bomower shall be equal to the maximurn amount of the claim that could then be

recovered from such Bomower under this Section 13.02 without rendering such clairn

voidable or avoidable under Section 548 of the Bankruptcy Code or under any applicable

state Unifonn Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act or sirnilar

statute or comrnon law.

(iii) This Section 13.02(g) is intended only to define the relative rights

of Bonowers and nothing set forlh in this Section l3'02(e) is intended to or shall impair

the obligations of Borrowers, jointly and severally, to pay any amounts as and when the

same shall become due and payable in accordance with the terms of this Agreetnent,

includingSectionl3.02(a).NothingcontainedintlrisSectiorii3.02(g)shalllimitthe
liability of any Borrower to pay the Loans made directly or indirectly to that Borrower, or

on such Borrower's behalf, and accrued interest, fees and expenses with respect thereto

for which such Borrower shall be prirnarily liable.

(iv) The parlies hereto acknowledge that the rights of contribution and

indemnification hereunder shall constitute assets of the Borrower to which such

contribution and indemnification is owing.

(v) The rights of the indernnifying Borrowers against other Borrowers

under this Section 13.02(e) shall be exercisable on or after the Tennination Date, but

shall in all respects be subordinate to any Obligations owing to any Secured Party.

(h) Liabilit)' Cumulative. The liability of Borrowers under this Section 13.02

is in addition to and shall be cumulative with all liabilities of each Borrower to the

Admi¡istrative Agent and Lenders under this Agreement and the other Loan Documents to

which such Borrower is a party or in respect of any Obligations or obligation of the other

Borrower, without any lirnitation as to amount, unless the instrument or agreernent evidencing or

creating such other liability specifically provides to the contraty.

(i) Stalr of Acceleration. If acceleration of the time for payrnent of any

arnoult payable by the Borrowers under this Agreelnent is stayed upon the insolvency,

bankruptòy or reorganizatton of any of the BoLroweLs, all such amounts otherwise subject to

acceleration under tire terms of this Agreement shall nonetheless be payable jointly and severally
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by the Borrower hereunder forthwith on dematrd by the Adrninistrative Agent made at the

request of the Required Lenders.

û) Benefit to Borrowers. All of the Bonowers and their Subsidiaries are

engaged in relaied businesses and integrated to such an extent that the financial strength and

n"*iUitity of each such Person has a direct irnpact on the success of each other Person' Each

Borower and each Subsidiary will derive substantial direct and indirect benefit from the

extension of credit hereunder.

13.03 Subordination to Pavment of O l"rlisations. Each Loan Parly hereby

subordinates a¡y Indebtedness of any Loan Party or any Subsidiary thereof to such Loau Party to

the fu|l and indefeasible payment in full in cash of the Obligations (and any Lien now or

hereafter securing such lndebtedness is hereby subordinated in priority to the Liens of
Administrative Agent now or hereafter securiug any of the Obligations) and any such

Indebtedness collected or received by such Loan Party after an Event of Default has occurred

and is continuing shall be lield in trust for the Administrative Agent for its benefit and the benefit

of the Secured Parties to be creclited and applied against the Obligations, but without affecting,

irnpairi¡g or lirniting in any illanner the liability of such Loan Party under any othel provision

heieof. No Loan Parly shall exercise any remedy with respect to such lndebtedness prior to

Termination Date.

13.04 Exclusive Remedv For Anv Allesed Post-P Claim. Notwithstanding
any adverse claimsanything to the contrarY plovided for herein, if any Debtor asserts that it has

against any Secured Party with respect to this Agreement and the transactions contemplated

hereby, each Debtor agrees that its sole and exclusive remedy for any and all such adverse claims

will be an action for monetary darnages (a "Damage Lawsuit")' Any such Damage Lawsuit,

regardless of the procedural form in which it is alleged (e.g., by cornplaint, counterclaim, cross-

clãirn, third-party claim, or otherwise) will be severed from any enforcement by Secured Parties

of their legal, equitable, and contractual rights (including collection of the Obligations and

foreclosure or other enforcement against the Collateral) pursuant to the Loan Docutnents, and the

Damage Lawsuit (including any and all adverse claims alleged against the Secured Parties)

cannot be asserted by any Debtor as a defense, setoff, recoupfllent, or grounds for delay, stay, or

injunction against any enforcernent by any Secured Party of their legal, equitable, and

contractual rights uncler the Final Older, the Loan Documents, and otherwise.

13.05 Prohibition on Surcharse. Subject to entry of the Final Order, no Petson will be

pe¡nitted to surcharge the Collateral under Section 506(c) of the Bankruptcy Code, nor shall any

costs or expenses whatsoever be imposed against the Collateral, except for the Carve-Out. The

prohibitiorron surcharging or priming of the Liens of the Administrative Agent on the Collateral

will survive the tennination of this Agreement and the disrnissal of the Cases, such that no

Person will be permitted to obtain aLion or rights (thlough any means, at law or in equity) which

in any case is equal or senior to the Liens of the Administrative Agent on the Collateral' Upon

the termination of this Agreement and the dismissal of the Cases, the Bankruptcy Court will
retain jurisdiction over the Collateral for the lirnited putpose of enforcing this section.

13.06 Nlarshalline Oblisations. The Administlative
equitable lemedy of rnalshalling.
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13.07 No Discharse: Survival of Claims. Each Debtor agrees that (i) the Obligations

slrall not be discharged by the entry of an older confinning a Reorganization Plan (and each

Debtor, pur'suant to Section 114i(dx4) of the Bankruptcy Code, hereby waives any such

discharge), (ii) the Superpliority Clairn granted to the Secured Parties pursuant to the Interim

Order ot'th. Final Order, as applicable, and the Liens granted to the Adrninistrative Agent, for

the benefit of the Secured Parties pursuant to the Interim Order or the Final Order, as applicable,

this Agreement and the other Loan Documents, shall not be affected in any manner by the ently

of an order confirrning a Reorganization Plan, (iii) the Debtors shall not propose or support any

Reorganization Plan that is not conditioned upon the occurrence of the Tennination Date and the

release of the Administrative Agent and Lenders in full fi'om all claims of the Debtors and their

estate, in each case, ot1 or before the effective date of such Reorganization Plan, and (iv) no

Reorganization Plan shall be confinned if it does not satisfy the foregoing requirements.

13.08 and W Subs Based on

Circumstances. The Debtors and the Secured Parties know and understand that there ale rights

and remedies provided under the Bankruptcy Code, the Federal Rules of Civil Procedure, and the

Bankruptcy Rules, pursuant to which parties otherwise bound by a previously entered order can

attempt to obtain relief from such an order by alleging circumstances that may wanant a change

or rnodification in the order, or circumstances such as fraud, mistake, inadvefience, excusable

¡eglect, newly discovered evidence, or similar matters that rnay justify vacating the order

e¡tirely, or othelwise changing or rnoditying it (collectively, "Changed Circumstances")' Rights

ancl reir-reclies based o¡ Changed Circurnstances include, but are not limited to, modihcation of a
plan of reorganization after confirmation of the plan and before its substantial consumtnation,

pursuant to Section Il27(b) of the Bankruptcy Code, relief from a final order or judgment

pursuant to Rule 60(b) of the Federal Rules of Civil Procedure and Bankruptcy Rule 9024, and

the commencernent and prosecution of a serial Chapter 11 case by a debtor which is in default of
obligations under a stipulation or plan of reorganization confirmed in an earlier case. With full
klowledge ald understanding of what are, or may be, its present or future rights and rernedies

based on allegations of Changed Circumstances, each Debtor: (i) expressly disavows that there

are any matters which constitute any kind of Changed Circumstances as of the date of entry of
the Interim Order and (ii) expressly disavows that it is aware of any matters whatsoever that it is
assuming, contemplating, or expecting in proceeding with the Final Order and the transactions

contemplated by this Agreernent and having the Final Order entered that would serve as a basis

to allege such Changed Circurnstances. Each Debtor understands and agrees that the Secured

Parties are not willing to bear any of the risks involved in the Debtors' business enterprises and

the Secured Parties are not willing to modify any of the rights if such risks cause actual or

alleged Changed Circumstances; and each Debtor expressly assumes all risks of any and all such

mattels, and the consequences that the Secured Parties will enforce their legal, equitable, and

contractual rights if the Secured Palties are not paid and dealt with strictly in accordance with the

terms and colditions of the Interim Order, the Final Order, this Agreerlent and the othel Loan

Docume¡ts. Without limiting the foregoing in any way, the Debtors' use of any Cash Collateral

that is i¡cluded i¡ the Collat"cral will be governed exclusivelybythc tcrms and conditions of this

Agreement, the lntedm Ordel or the Final Order, as applicable, and, until the Termination Date

either befo¡e or after a termination of this Agreement, no Debtor will seek authority fiom the

Bankruptcy Court to otherwise use any Cash Collateral that is included in the Collateral for any

plll'pose whatsoever.

{ 1247.001 -w00s87 I 3.2 )
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13.09 Interim Order and Final Orrler Control. In the event of any conflict between

the terms of the Interim Order or the Final Order, as applicable, and this Agreernent or any other

Loan Document, the terms of the Interim Order or the Final Order, as applicable, shall control.

Signature Pages Follow

{ 1 247,00 1 -W00 581 t3.2}
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed

as of the date first above written.

HDJG CORP.,
a Delaware cotporation, as Holdings

By:
Name: Michael Archer
Title: Chief Executive Officer

HRI HOLDING CORP.,
a Delaware cotporation, as a Borrower

By
Name: Michael Archer
Title: Chief Executive Offrcer

HOULIHAN'S RESTAURANTS, INC.,
a Virginia corporation, as a BoroweL

By
Name: Michael Archer
Title: Chief Executive Officer

RED STEER,INC.,
a Missouri corporation, as a Borrower

By
Name: Michael Archer
Title: Cliief Executive Officer

sAM WILSON'S/KANSAS, INC.,
a I(ansas corporation, as a Boffower

By
Name: Michael Archer
Title: Chief Executive Offìcer

{1247 00t-w00s8713 2}ISIGNATUIìE PAGE TO SENIOR SECUIìED SUPER-PRIOIìITY DEBTOR-IN-
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DARRYL'S OF ST. LOUIS COUNTY,INC.,
a Missouri corporation, as a Borrower

By:
Name: Michael Archel
Title: Chief Executive Offìcer

DARRYL'S OF OVERLAND PARK, INC.,
a Kansas corporation, as a Borrowet

By:
Name: Michael Archer
Title: Chief Executive Off,rcer'

HOULIHAN'S OF CHESTERFIBLD, INC.,
a Delaware corporation, as a Botrowel

By:
Name: Michael Archer
Title: Chief Executive Officer

HOULIHAN',S OF OHIO, INC.,
a Delaware corporation, as a Borrower

By:
Name: Michael Archer
Title: Chief Executive Officer

HRI O'FALLON,INC.,
a Delaware corporation, as a Boruower

By
Name: Michael Archer
Title: Chief Executive Officer

{1247 001-w00ss713.2}[SIGNATUIìE PAGE TO SENIOR SECURED St]PER-PRIORII'Y DEBI'OR-IN-

POSSESSION
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ALGONQUIN HOULIHAN'S RESTAURANT, L.L.C
a Delaware limited liability cornpany, as a

Borrower'

By:
Name: Michael Archer
Title: Cliief Executive Officer

GENEVA HOULIHAN'S RESTAURANT, L.L.C
a Delawale limited liability company, as a

Borrower

By:
Name: Michael Archer
Title: Chief Executive Ofticer

HANLEY STATION HOULIHAN'S RESTAURANT,
LLC, a Delaware limited liability colnpany, as

a Borrower

By:
Name: Michael Archer
Title: Chief Executive Officer

HOULIHAN'S TEXAS HOLDINGS, INC.,
a Delaware corporation, as a Borrower

By:
Name: Michael Archer
Title: Cl-rief Executive Off,rcer

HOULII-IAN'S RBSTAURANTS OF TEXAS, INC.,
a Texas corporatiou, as a Borrower

{1247 001-w00ss7l3 2}[SIGNATURE PAGE TO SENIOR SECURITD STJPER-PRIORITY DEBTOR-IN-
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By
Name: Michael Archer'
Title: Chief Executive Officer

JGIL MILL OP LLC,
a New Jersey limited liability cornpany, as a

Guarantor

By:
Name: Michael Archer
Title: Chief Executive Officer

JGIL MILLBURN LLC,
a New Jersey limited liability company, as a

Guarantor

By
Name: Michael Alcher
Title: Chief Executive Officer

JGIL, LLC,
a Virginia lirnited liability company, as a

Guarantor

By
Name: Michael Archer
Title: Chief Executive Officer

JGIL OMAHA, LLC,
a Virginia limited liability company, as a

Guarantor

By
Naure: Michael Archer
Title: Chief Executive Officer'

{ 1 247 00 1 -w00ssz n.z; ISIGNA'|URE PAGtr'f O SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-
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ADMINISTRATIVE AGENT: CIT BANK, N.4., as Adrninistrative Agent

By:
Name:
Title:

LENDER(S) CIT BANK, N.4., as a Lender

By:
Name
Title:

{I247 00I-w00ssiI3 2}[SIGNATUIìE PAGE TO SENIOR SECURED SUPER-PRIORITY DEBTOR-IN-
POSSESSION
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GARRISON FUNDING 2018-1 LP, as a Lender

By

By:

By:
Name:
Title:

GARRISON FUNDING20IS-2 LTD., as a Lender

By: Garrison Capital Inc., its Collateral Manager

By: Garrison Capital Advisers LLC, its Investment
Adviser

By:
Name:
Title:

GARRISON MML CLO 2019-1 LP, as a Lender

Ganison Middle Market lI GP LLC, its
Collateral Manager

Garrison Middle Market Funding II Manager
LLC, its Collateral Manager

By:
Name
Title:

GARRISON MIDDLE MARKET FUNDING CO-
INVEST LLC, as a Lender

By:

Name

Title:

{1247.001-w00s8713.2}[SIGNATURE PAGE TO SENIOR SEC]URED SUPEIì-PRIORITY DEBTOR-IN-

POSSESSION
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A

BORROWERS

Red Steer, Inc., a Missouri corporation
Sam Wilson's/I(ansas, lnc., a l(ansas corporation
Danyl's of St. Louis County, Inc., a Missouri corporation
Dan'yl's of Overland Park, Inc., a I(ansas cotporation
Houlihan's of Chestelfield, Inc., a Delaware cotporation
Houlihan's of Ohio, Inc., a Delawale corporation
HRI O'Fallon, Inc., a Delaware corporation
Algonquin Houlihan's Restaurant,L.L.C., a Delaware limited liability company

Geneva Houlihan's Restaurant,L.L.C., a Delaware lirnited liability company

Hanley Station Houlihan's Restaurant,LLC, a Delaware lirnited liability company

Houlihan's Texas Holdings, Inc., a Delaware corporation

Houlihan's Restaurants of Texas, Inc., a Texas corporation

{1247.001-W0058713.2rÌ I42l29006vll
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Schedule 2.01

COMMITMENTS AND PRO RATA SHARES

Lender Revolving Commitment Pro Rata Share
CIT Bank, N.A. s2,422,866.68 48.4s7333s8ss966%

Ganison Funding 2018-1 LP s4t2,r02.42 8.2420484648681%

Garrison Funding 2018-2
LTD.

s700,514.12 14.011482368460%

Garrison MML CLO 2019-1
LP

s329,681.94 6.s936387 494641%

Ganison Middle Market
Funding Co-Invest LLC

sl,r34,114.84 22.6954968322246%

Total $5,000,000 1000h
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Schedule 12.02

CERTAIN ADDRESSES FOR NOTICES

Adrninistrative Agent, lheLlC Issuer or the Support Provider

CIT Bank, N.A.
11 West 42nd Street
New York, NY 10036
Attention: Michael Alibefto
Senior Vice President
Telephone : (212) 7 7 I -947 I
Facsimile: (212) 421 -4813
Email : Michael. aliberlo @cit. com

with a copy (that will not constitute notice) to

Katten Muchin Rosentnan
515 South Flower Stleet, Suite 1000

Los Angeles, CA 90071
Attention: Williarn B. Freeman, Esq

Tel: (213) 443-9001
Facsimile: (213) 947 -11 5I
Email : bill. freernan@katten. com

with a copy (that will not constitute notice) to

Landis Rath & Cobb LLP
919 Market Street, Suite 1800

Wilminglon, DE 19801

Attention: Adam G. Landis, Esq

Tel: (302) 467-4400
Facsimile: (302) 467 -4450
Email : landis@lrclaw. com

Account for payments

Bank Name: JPMorgan Chase

ABA #: 021-000-021
Acct Name: CIT Bank, N.A.
Account #: 754292720
Reference: HRI Holding Cor'p

{I247001-W00587I32} t42129006v1t
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Borrower Representative or the Loan Parties:

Houlihan's Restaurants, Inc.
8700 State Line Rd, Suite 100

Leawood, I(S 66206
Attention: Mike Archer, CEO
Telephone: (91 3) 901 -2523

Facsirnile: (91 3) 901 -2650
Email : rnarcher'@houlihans. com

{1247.001-W0058713 2} 14212900óvl l
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EXHIBIT 2

APPROVED BUDGET

{ 1247.001-w00s8689.)
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Project Walt - Preliminary DIP Budget
($ in 000s)

OPERATING CASH FLOW

Total Cash Receipts from Operations

Operating Disbursements
Food / Beverage Costs
Controllables
Occupancy
Emergency Capex
Payroll and Payroll Taxes
Sales Tax
Other Disbursements

Cash Disbursements from Operations

Week #

Week Ending

Est.
1

'l'1113 to
11t17l',lg

Est.
7

Est.
6

Est.
5

Est.
4

Est.
3

Est.
2

11r24t19 l2l1l19 1218119 12115119 12122119 12t29119

$s13 $3,695 $3,866 $4,151 $4,495 $4,642 $4,22s

$869
160

16
707

J

107

$1,016
464

$1,073
471

$e96
473

1,173
68

1,071
249
148

$4,205 178

$1,167
471

$1,138
471

$1,218
471

,936 $3,979

75
1,814

709

59
1,427

85
135

56
'1,094

44
104

56
1,523

615

55
1,113

218
98

Gash Flow

NON-OPERATING CASH FLOWS

Chapter ll Professional Costs
Accrued Chapter 11 Professional Fees
US Trustee Fees

Total Chapter 11 Professional Costs

Other Chapter 1l Related Gash Flows
DIP Lender Fees

Other Chapter 1l Related Cash Flows

Total Chapter ll Related Gash Flows

132

$384 $384 $307 $307 $307 $307 $307
277

$384 $384 $307 $307 $307 $5E4

$250 $-
451

$10

146 594

$-

130

$24

3,173

$910 $451 $156 $594 $594 $130 $3,196
660

$307

$-

594
$-

$1.394

$3,606

$1,394

$-

$-
3,606

(6,227)
3,606

s2.621

ß6.2271

$6,031

$2,582

$284

5,747

$2,305
277

$2.386

$23,502

$25,888

$7,477
2,982
1,173

385
8,749
1,923

814

7 Week
Total

'11113-12t29

Total

LIQUIDITY

Financi 1

Cash Balance 621 000

Total Net Financing (2 (1,344) (775) ,| 658 (2,648)
764DIP Draw/

Ending Cash Balance

DIP Facilitv Balance
Beginning Balance
Draw / (Repayment)
Ending Balance

Availability

722

$l,000 ,000

$722
1,344

$722 $2,067 $2,841

$4,278 $2,933 $2,159

,001 $l,658 ,884

$2,067 $2,841 $2,841 $2,841

775

775
$-

722
$2,841

$2,159

$2,841

$2,1 59

$2,84r

$2,1 59

$2,841
764

$3,606

$1,394

1 159 7
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