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Defendant GMAC Mortgage, LLC (“GMAC Mortgage”), a debtor and debtor in 

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors in possession, the “Debtors”), submits this motion (the “Motion”) to dismiss the above-

referenced adversary proceeding (the “Adversary Proceeding”) commenced by pro se plaintiff 

Todd A. Williams (“Plaintiff”) for insufficient service of process pursuant to and failure to state 

a claim upon which relief can be granted or, in the alternative, requesting that the Court exercise 

its discretion to abstain from exercising jurisdiction over the Adversary Proceeding.  In support 

of hereof, GMAC Mortgage submits the Declaration of Jennifer Scoliard, dated November 12, 

2012 (the “Scoliard Decl.”), attached hereto as Exhibit 1, and respectfully represents: 

JURISDICTION AND VENUE 

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  GMAC Mortgage 

denies Plaintiff’s allegation that this is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and 

(b)(2).  Nonetheless, pursuant to Local Bankruptcy Rule 7012-1, GMAC Mortgage consents to 

entry of a final order or judgment by this Court if it is determined that the Court, absent consent 

of the parties, cannot enter final orders or judgment consistent with Article III of the United 

States Constitution. 

BACKGROUND 

A. General Bankruptcy Case Background 

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code in this Court.   

3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the 
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Debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and 

the tenth largest mortgage origination business in the United States.   

4. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been 

appointed in the Bankruptcy Case. 

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors.  

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. 

Gonzalez, former Chief Judge of this Court, as examiner.   

B. Proceedings Giving Rise to the Adversary Proceeding 

7. On or about October 27, 2003, Plaintiff executed a note (the “Note”) in the 

amount of $225,000.00 (the “Loan”) in favor of Homecomings Financial Network, Inc.  

(Scoliard Decl., ¶ 5.)  The Note was secured by real property located at 2563 Alexander Farms 

Dr., Marietta, Cobb County, Georgia (the “Property”) pursuant to a security deed executed 

contemporaneously with the Note.  Id.  GMAC Mortgage serviced Plaintiff’s Loan.  Id.   

8. Plaintiff had been in default at various times over the life of the Loan.  

(Scoliard Decl., ¶ 6.)  As a result of Plaintiff’s continuing default under the Loan, GMAC 

Mortgage, acting in its capacity as mortgage loan servicer, attempted to institute a non-judicial 

foreclosure with respect to the Property on multiple occasions.  Id.  The first attempt at 

foreclosure was begun in October 2007, and the final, successful foreclosure was restarted 
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following a postponement on July 18, 2012.  Id.   Several of the prior foreclosure attempts were 

thwarted by Plaintiff’s multiple bankruptcy filings. 

9. Plaintiff has filed seven bankruptcy cases since December 2006 in the 

Bankruptcy Court for the Northern District of Georgia (the “Georgia Bankruptcy Court”).  

(Scoliard Decl., ¶ 7.)  The procedural history concerning the filing and disposition of the first 

five of these cases can be briefly summarized as follows:   

 Case No. 06-75734 was filed under chapter 13 on December 4, 2006 and 
dismissed on August 2, 2007 for failure to comply with various statutory 
requirements and infeasibility of Plaintiff’s chapter 13 plan.  Id.   

 Case No. 07-78658 was filed under Chapter 13 on November 6, 2007 and 
dismissed on February 4, 2008 for failure to comply with various statutory 
requirements and infeasibility of Plaintiff’s chapter 13 plan.  Id.   

 Case No. 08-70406 was filed under Chapter 13 on June 2, 2008.  Id.  An order 
was entered by the Georgia Bankruptcy Court in Case No. 08-70406 on July 9, 
2008 confirming that no stay was in effect and the case was dismissed on August 
14, 2008 upon the chapter 13 trustee’s objection to confirmation.  Id.   

 Case No. 10-90047 was filed under Chapter 13 on October 5, 2010 and dismissed 
on December 9, 2010 for failure to comply with sections 109(h) and 521(b) of the 
Bankruptcy Code.  Id.   

 Case No. 11-78633 was filed under Chapter 13 on October 3, 2011 and dismissed 
on November 15, 2011, again for failure to comply with sections 109(h) and 
521(b) of the Bankruptcy Code.  Id. 

10. On May 1, 2012, Plaintiff commenced Case No. 12-61345—his sixth 

bankruptcy case—thereby staying any foreclosure on the Property.  (Scoliard Decl., ¶ 8.)  On 

May 23, 2012, GMAC Mortgage filed a motion in that case seeking relief from the automatic 

stay and in rem relief to proceed with the foreclosure on the grounds that the Plaintiff failed to 

maintain his post-petition monthly mortgage payments and had filed for bankruptcy protection in 

bad faith.  Id.  
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11. On July 2, 2012, the Georgia Bankruptcy Court entered an order (the 

“Stay Relief Order”) granting GMAC Mortgage relief from the automatic stay and in rem relief 

under section 362 (d)(4) of the Bankruptcy Code.  (Scoliard Decl., ¶ 9.) 

12. On August 17, 2012, upon motion of the Chapter 13 trustee, the Georgia 

Bankruptcy Court dismissed Plaintiff’s sixth bankruptcy case (Case No. 12-61345) pursuant to 

section 109(g) of the Bankruptcy Code (Scoliard Decl., ¶ 10), thereby precluding Plaintiff from 

filing another bankruptcy for 180 days from the entry of the dismissal order.   

13. Notwithstanding Plaintiff’s statutory ineligibility for bankruptcy 

protection, on September 4, 2012, Plaintiff filed a seventh bankruptcy petition (his third in less 

than a year), Case No. 12-72201, in yet another effort to forestall the pending foreclosure sale 

(the “Seventh Bankruptcy Case”).  (Scoliard Decl., ¶ 11.)  That petition was dismissed sua 

sponte with prejudice by the Georgia Bankruptcy Court pursuant to an order dated September 6, 

2012 (the “Seventh Dismissal Order”).  Id.  The Seventh Dismissal Order further ordered that 

“the filing of [the Seventh Bankruptcy Case] did not give rise to the automatic stay so that any 

foreclosure sale that took place after the filing of the petition in the present case is valid to the 

extent otherwise valid under state law.”  (See Seventh Dismissal Order at 2, attached as Exhibit P 

to Scoliard Decl.) 

14. The foreclosure sale took place on September 4, 2012.  (Scoliard Decl., 

¶ 12.)  The Property was sold, although, as of the date hereof, the foreclosure deed has not yet 

been filed.  Id. 

15. On September 6, 2012, the Georgia Bankruptcy Court entered an order 

confirming that the automatic stay under §362(a) did not go into effect upon or since the filing of 
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the Seventh Bankruptcy Case and that the July 2, 2012 order entered in Plaintiff’s prior 

bankruptcy granting relief in rem is valid and binding.  (Scoliard Decl., ¶ 13.) 

16. On September 28, 2012, Plaintiff filed a complaint (the “Complaint”) 

initiating the Adversary Proceeding, and a summons and notice of pretrial conference (the 

“Summons”) was issued with respect to the Adversary Proceeding on October 2, 2012.   

17. A review of the adversary docket as of the date hereof reflects that 

Plaintiff has not filed an affidavit of service of the Complaint and Summons.  Also as of the date 

hereof, GMAC Mortgage has no record of being served, either directly or through its counsel or 

registered agent.  (Scoliard Decl., ¶¶ 14-16.)  Notwithstanding such deficiencies in service, 

GMAC Mortgage became aware of the Adversary Proceeding as a result of its day-to-day 

monitoring of the Bankruptcy Case docket. 

18. By the Complaint, Plaintiff seeks (a) entry of a judgment that his interest 

in the Property is superior to that of GMAC Mortgage, (b) the Court’s permission to sell the 

Property and use such proceeds for the benefit of his estate,1 (c) an award of reasonable costs 

incurred in pursuing his claims, and (d) rescission of the September 4, 2012 foreclosure sale of 

the Property. 

19. In support of these claims, Plaintiff asserts various allegations relating to 

the validity of GMAC Mortgage’s foreclosure of the Property, including allegations of “robo-

signing” by agents of Mortgage Electronic Registration Systems, Inc. (“MERS”), which is 

named as a co-defendant in the Adversary Proceeding, and asserting that mortgage loan was paid 

in full by insurance proceeds.   

                                                 
1  As Plaintiff’s Seventh Bankruptcy Case was dismissed on September 6, 2012, no bankruptcy estate is currently 

in existence, nor did one exist at the time Plaintiff filed the Complaint. 
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ARGUMENT 

I. The Adversary Proceeding Should Be Dismissed Pursuant to  
Bankruptcy Rule 7012(b) and FRCP 12(b) 

20. The Adversary Proceeding should be dismissed pursuant to Bankruptcy 

Rule 7012(b)(5) because Plaintiff failed to provide sufficient service of process.  The Adversary 

Proceeding should also be dismissed pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff 

has failed to state a claim upon which relief can be granted.  Bankruptcy Rule 7012 incorporates 

by reference Rule 12(b)-(i) of the Federal Rules of Civil Procedure (“FRCP”).  FRCP 12(b) 

provides that a party may assert specified defenses by motion, including insufficient service of 

process and failure to state a claim upon which relief can be granted, and that a motion asserting 

any of these defenses may be made before pleading. 

A. Insufficient Service of Process 

21. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 

4(l).  FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and 

complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be 

served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a 

copy of the summons and complaint to an authorized agent and by mailing a copy of each to the 

defendant.  In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by 

mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to 

any other agent authorized by appointment or by law to receive service of process . . . .”  

Bankruptcy Rule 7004(b)(3).  Bankruptcy Rule 7004(e) further requires that service of the 

summons and complaint be delivered or deposited in the mail within 14 days after the summons 

is issued, and FRCP 4(l) requires that proof of service must be made to the court by the server’s 

affidavit.  Rule 9078-1 of the Local Bankruptcy Rules provides that, unless the Court orders 
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otherwise, “any party serving a pleading or other document shall file proof of service by the 

earlier of (i) three days following the date of service, and (ii) the hearing date. 

22. Upon information and belief, defendant GMAC Mortgage has not been 

served with the Complaint and Summons by any means, either personally or through a 

designated agent.  (Scoliard Decl., ¶ 16.)  Nor has a certificate of service been filed as of the date 

hereof with respect to the Complaint or Summons.  Accordingly, GMAC Mortgage requests that 

the Adversary Proceeding be dismissed for insufficient service of process pursuant to 

Bankruptcy Rule 7012(b)(5). 

B. Failure to State a Claim 

(i) Legal Standard 

23. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim 

upon which relief can be granted.  For FRCP 12(b)(6) purposes, a court must accept the 

plaintiff’s factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  

Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. N.Y. 1996).   

24. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is 

generally limited to “the facts as asserted within the four corners of the complaint, the documents 

attached to the complaint as exhibits, and any documents incorporated in the complaint by 

reference.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, 

the Court may also consider “matters of which judicial notice may be taken” and “documents 

either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing 

suit.”  Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  See also, Federal Rule 

of Evidence  201(b), (d) (“A judicially noticed fact must be one not subject to reasonable dispute 

in that it is either (1) generally known within the territorial jurisdiction of the trial court or 

(2) capable of accurate and ready determination by resort to sources whose accuracy cannot 
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reasonably be questioned . . . [A] court shall take judicial notice if requested by a party and 

supplied with the necessary information.”); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th 

Cir. 2007), (“[I]t is clearly proper in deciding a 12(b)(6) motion to take judicial notice of matters 

of public record.”); Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d Cir. 1995) 

(noting that, in connection with a motion to dismiss, a court may consider all papers appended as 

well as matters of judicial notice).  

(ii) Plaintiff’s Claims Are Supported By Insufficient Facts To Be Plausible 

25. To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to “state a claim to relief that is plausible on its face.”  Bell Atlantic 

Corp. v. Twombly, 550 U.S. 544, 570 (2007).  While facts must be accepted as alleged, this does 

not automatically extend to bald assertions, subjective characterizations, or legal conclusions, 

which are not entitled to the assumption of truth.  Hirsch v. Arthur Andersen & Co., 72 F.3d 

1085, 1088, 1092 (2d Cir. 1995).  A court considering a motion to dismiss can disregard 

conclusory allegations and judge the complaint only on well-pleaded factual allegations.  Starr v. 

Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).  A plaintiff need not include 

evidentiary detail, but must allege a factual predicate concrete enough to warrant further 

proceedings.  See, e.g., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st 

Cir. 1999).  See also Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to 

“give the defendant fair notice of what the . . . claim is and the grounds upon which it rests”).   

26. Although complaints drafted by pro se plaintiffs are to be construed 

liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and 

detailed factual allegations sufficient to provide the court and the defendant with “a fair 

understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for 

recovery.”  Iwachiw v. New York City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 
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(citations omitted).  Plaintiff’s Complaint fails to satisfy even this de minimus standard.  Plaintiff 

alleges that proofs of claim filed with respect to the Property in Plaintiffs’ prior bankruptcy 

proceedings were fraudulent (Compl., ¶ 8), that the lien in favor of GMAC Mortgage on the 

Property was not perfected or could be avoided (Compl., ¶ 12), and that his debt under the Loan 

was paid in full (Compl., ¶ 13).  Plaintiff provides no factual support for these conclusory 

statements, however, thereby warranting dismissal of the Adversary Proceeding. 

(iii) GMAC Mortgage’s Affirmative Defenses Bar Plaintiff’s Claims 

27. If, based on the face of the complaint, incorporated documents, matters of 

public record, and matters of which court could take judicial notice, a successful affirmative 

defense appears, then dismissal under FRCP 12(b)(6) is proper.  See, e.g., Hall v. Hodgkins, 305 

Fed. Appx. 224, 228 (5th Cir. 2008), Banco Santander de Puerto Rico v. Lopez-Stubbe (In re 

Colonial Mortg. Bankers Corp.), 324 F.3d 12, 16 (1st Cir. 2003).  See also Rodi v. S. New 

England Sch. of Law, 389 F.3d 5, 12, 17-19 (1st Cir. 2004) (noting that “a properly raised 

affirmative defense can be adjudicated on a motion to dismiss so long as (i) the facts establishing 

the defense are definitively ascertainable from the complaint and the other allowable sources of 

information, and (ii) those facts suffice to establish the affirmative defense with certitude”); 

Simons v. United States, 452 F.2d 1110, 1116 (2d Cir. 1971) (affirming Rule 12(b)(6) dismissal 

based, in part, on laches where papers “reveal no reason for the inordinate and prejudicial 

delay”); Solow Bldg. Co., LLC v. Nine West Grp., Inc., 2001 U.S. Dist. LEXIS 8848, at *10 

(S.D.N.Y. June 28, 2001) (“When the defense of laches is clear on the face of the complaint, and 

where it is clear that the plaintiff can prove no set of facts to avoid the insuperable bar, a court 

may consider the defense on a motion to dismiss.”); Cable TV Fund 14-A v. City of Naperville, 

1997 U.S. Dist. LEXIS 7336 (N.D. Ill. May 21, 1997) (noting that the defense of waiver may 

properly serve as the basis for a motion to dismiss “when the claimed waiver clearly and 
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unambiguously demonstrates that the party has explicitly waived the right asserted and therefore, 

is barred as a matter of law from asserting the right”); In re Clinton St. Food Corp., 254 B.R. 523 

(Bankr. S.D.N.Y. 2000) (dismissing claim on res judicata and collateral estoppel grounds on a 

motion to dismiss by defendants).   

28. Here, the affirmative defenses of waiver and laches bar Plaintiff’s claims 

for relief set forth the Complaint, as evidenced by the judicial record of Plaintiff’s numerous 

bankruptcy filings, thus warranting dismissal under FRCP 12(b)(6).  The affirmative defense of 

waiver generally involves the “voluntary and intentional abandonment of a known right which, 

but for the waiver, would have been enforceable.”  Beth Isr. Med. Ctr. v. Horizon Blue Cross & 

Blue Shield of N.J., Inc., 448 F.3d 573, 584 (2d Cir. 2006) (citations omitted).  The related 

doctrine of laches is an equitable defense to delayed claims based on the maxim “equity aids the 

vigilant, not those who sleep on their rights.”  Ivani Contr. Corp. v. City of New York, 103 F.3d 

257, 259 (2d Cir. 1997) (citations omitted).  Laches bars a plaintiff’s equitable claim where he is 

“guilty of unreasonable and inexcusable delay that has resulted in prejudice to the defendant.”  

Id.   

29. Under both doctrines, Plaintiff has forfeited the right to bring the claims 

asserted in the Complaint.  GMAC Mortgage has been attempting to foreclose on the Property 

since 2007, but has been thwarted by Plaintiff’s repeated bankruptcy petitions (See Exhibits A-Q 

to Scoliard Decl.), which, as their timing and dismissals make apparent, were filed in bad faith 

for the sole purpose of delaying or preventing foreclosure on the Property.  GMAC Mortgage has 

been prejudiced by Plaintiff’s abusive litigation tactics, which have required it to expend more 

than five years’ worth of time and legal fees in pursuit of its legal right and obligation to 

foreclose on the Property, which has now finally been sold.  At no point during any of those prior 
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proceedings did Plaintiff bring the claims now asserted in the Complaint, despite having had 

ample opportunity and notice to do so.  (See Stay Relief Order at 2, attached as Exhibit M to 

Scoliard Decl. (noting lack of objection by Plaintiff to relief from automatic stay and in rem 

relief to proceed with foreclosure in Case No. 12-61345)).  Furthermore, because Georgia is a 

non-judicial foreclosure state, Plaintiff could have brought an independent civil action to enjoin 

the foreclosure, even if he was statutorily barred from seeking bankruptcy protection.  Plaintiff 

never sought such relief, although his serial bankruptcy filings are clear testament to his 

familiarity with the legal process and the rights and remedies available to him as they related to 

the Property.   

30. By the Adversary Proceeding, Plaintiff belatedly seeks to assert claims 

that could, and should, have been asserted prior to the foreclosure.2  Specifically, to the extent 

Plaintiff’s request for rescission depends on a determination that GMAC Mortgage’s interest in 

the Property is invalid, such claims are barred under the doctrines of waiver and laches.  See 

Kidd v. First Commerce Bank, 591 S.E.2d 369, 373 (Ga. Ct. App. 2003) (noting that under 

applicable Georgia law the doctrine of laches may be applied to bar a claim for wrongful 

foreclosure, and that “[c]ourts of equity may interpose an equitable bar whenever . . . it would be 

inequitable to allow a party to enforce his legal rights” (citation omitted)); Thompson v. Cent. of 

Ga. R.R., 282 Ga. 264 (Ga. 2007) (finding that laches barred petition to quiet title).  Moreover, 

                                                 
2  Under applicable Georgia law, there is no right of redemption following a foreclosure sale, although a borrower 

can bring a wrongful foreclosure action seeking rescission or monetary damages, as well as injunctive relief 
with respect to the recording of the foreclosure deed or any dispossessory proceeding pending adjudication of 
the claims in the wrongful foreclosure action.  See, e.g., Roylston v. Bank of Am., N.A., 290 Ga. App. 556, 559 
(Ga. Ct. App. 2008) (“Where a foreclosing creditor fails to comply with the statutory duty to provide notice of 
sale to the debtor in accordance with OCGA § 44-14-162 et seq., the debtor may either seek to set aside the 
foreclosure or sue for damages for the tort of wrongful foreclosure.”) (citation omitted); O.C.G.A. §§ 44-14-162, 
et seq. (2012) (governing foreclosure requirements).  To the extent Plaintiff wishes to bring such an action, the 
proper venue is in Georgia state court, as set forth in Section II of the Argument below. 
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the Georgia Bankruptcy Court ordered that “the filing of [the Seventh Bankruptcy Case] did not 

give rise to the automatic stay so that any foreclosure sale that took place after the filing of the 

petition in the present case is valid to the extent otherwise valid under state law (see Seventh 

Dismissal Order at 2), and, as set forth above, Plaintiff has failed to plead any facts supporting a 

finding that the foreclosure sale was procedurally deficient under Georgia state law.   

31. Accordingly, GMAC Mortgage requests that the Adversary Proceeding be 

dismissed for failure to state a claim upon which relief can be granted pursuant to Bankruptcy 

Rule 7012(b)(6). 

II. The Court Should Abstain from Exercising Jurisdiction  
Over the Adversary Proceeding 

32. In the alternative, the Court should abstain from exercising jurisdiction 

pursuant to 28 U.S.C. § 1334(c)(1).  Notwithstanding the presence of “related to” jurisdiction, a 

district court may abstain from exercising that jurisdiction on “any equitable ground,” including 

“the interest of justice, or in the interest of comity with State courts or respect for State law.”  28 

U.S.C. § 1334(c)(1).  Courts consider one or more—though not necessarily all—of the following 

factors when determining whether to exercise permissive abstention under § 1334(c):  

(1) the effect or lack thereof on the efficient administration of the estate if a 
[c]ourt recommends abstention, (2) the extent to which state law issues 
predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the 
applicable state law, (4) the presence of a related proceeding commenced in state 
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than 
28 U.S.C. § 1334, (6) the degree of relatedness or remoteness of the proceeding to 
the main bankruptcy case, (7) the substance rather than form of an asserted “core” 
proceeding, (8) the feasibility of severing state law claims from core bankruptcy 
matters to allow judgments to be entered in state court with enforcement left to 
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood 
that the commencement of the proceeding in a bankruptcy court involves forum 
shopping by one of the parties, (11) the existence of a right to a jury trial, and 
(12) the presence in the proceeding of non-debtor parties. 
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Allstate Ins. Co. v. CitiMortgage, Inc., 2012 U.S. Dist. LEXIS 39616, 16-18 (S.D.N.Y. Mar. 13, 

2012) (citing In re Cody, Inc., 281 B.R. 182, 190-91 (S.D.N.Y. 2002) (citation and internal 

quotation marks omitted); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N. Y. 2009)). 

33. Almost all of those factors weigh in favor of this Court’s abstention from 

exercising jurisdiction over the Adversary Proceeding.  Specifically, the Court’s abstention from 

the Adversary Proceeding, which involves the validity of a foreclosure on property serviced, but 

not owned, by the Debtors, will have no material effect on the administration of the Debtors’ 

estates.  Conversely, however, exercising jurisdiction will likely encourage many more similarly-

situated parties to initiate non-core adversary proceedings before this Court, potentially 

swamping the Court’s docket and distracting both the Court and the Debtors’ professionals from 

the critical issues affecting the Debtors’ restructuring efforts.  The validity of the foreclosure sale 

is purely a question of state law, and is wholly unrelated to the administration of the Debtors’ 

bankruptcy cases.   

34. Although there is no related proceeding currently pending in state court, 

that factor should not weigh against abstention in this instance.  See, e.g., Taub v. Hershkowitz 

(In re Taub), 417 B.R. 186, 194 (Bankr. E.D.N.Y. 2009) (finding that this factor weighed in 

favor of abstention even where there was not presently pending an action between the parties to 

the adversary proceeding).  Plaintiff’s Seventh Bankruptcy Case was dismissed sua sponte by the 

Georgia Bankruptcy Court, pursuant to section 109(g) of the Bankruptcy, which permits a 

bankruptcy court to enjoin a debtor from filing a bankruptcy case if the debtor is a serial filer and 

files the case in bad faith.  See In re Casse, 198 F.3d 327 (2d Cir. 1999).  Plaintiff’s filing of the 

Adversary Proceeding is thus a clear example of forum shopping, as his attempts to forestall the 

foreclosure with respect to the Property through a bankruptcy filing are statutorily barred in 
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Georgia, the correct venue for this matter.  Moreover, as noted above, Plaintiff could have 

brought an action to enjoin the non-judicial foreclosure, even though he was statutorily barred 

from seeking bankruptcy protection.  Importantly, to the extent Plaintiff has valid claims and 

defenses to the foreclosure of the Property that he could have asserted prior to the completion of 

the foreclosure or can still assert under applicable state law, relief from the automatic stay 

enjoining actions against GMAC Mortgage has already been granted pursuant to the 

Supplemental Servicing Order3 previously entered by this Court.  The proper forum for those 

claims and defenses to be litigated is in Georgia state court. 

35. Substantially all of the applicable factors weigh heavily in favor of this 

Court’s abstention from asserting jurisdiction over the Adversary Proceeding.  As such, GMAC 

Mortgage respectfully requests that the Court decline to exercise jurisdiction and dismiss the 

Adversary Proceeding. 

                                                 
3  The term “Supplemental Servicing Order” refers to the Final Supplemental Order Under Bankruptcy Code 

Sections 105(a), 362, 363, 502, 1107(a), And 1108 And Bankruptcy Rule 9019 (I) Authorizing The Debtors To 
Continue Implementing Loss Mitigation Programs; (II) Approving Procedures For Compromise And Settlement 
Of Certain Claims, Litigations And Causes Of Action; (III) Granting Limited Stay Relief To Permit Foreclosure 
And Eviction Proceedings, Borrower Bankruptcy Cases, And Title Disputes To Proceed; And (IV) Authorizing 
And Directing The Debtors To Pay Securitization Trustee Fees And Expenses [Dkt. No. 774], which was 
entered on July 13, 2012. 
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CONCLUSION 

Accordingly, for the reasons set forth herein GMAC Mortgage respectfully 

requests that the Court dismiss the Adversary Proceeding with prejudice and grant such other and 

further relief as it deems just and proper.  

Dated: November 12, 2012 
 New York, New York  
  
 

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Stefan W. Engelhardt 
Erica J. Richards 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for GMAC Mortgage, LLC 
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MORRISON & FOERSTER LLP 
1290 Avenue of the Americas  
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
Norman S. Rosenbaum 
Stefan W. Engelhardt 
Erica J. Richards 
 
Counsel for GMAC Mortgage, LLC 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
------------------------------------------------------x  
 :  
Todd A. Williams,  : 
  : 

Plaintiff, : 
 : 

                   v.  : 
 : 

GMAC Mortgage, LLC, and :  
Mortgage Electronic Registration Systems : 
 : 

Defendants. : 

 
Adv. Proc. 12-01896 (MG)  
 
 
 

------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY 
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS’ 
MOTION FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO 

BANKRUPTCY RULE 7012(b)(5) AND (b)(6) OR, IN THE ALTERNATIVE, 
PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C.  §1334(c)(1) 
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I, Jennifer Scoliard, declare as follows: 

A. Background and Qualifications 

1. I serve as In-House Senior Bankruptcy Counsel in the legal department 

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), a limited liability company 

organized under the laws of the state of Delaware and the parent of the other debtors and debtors 

in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”).  I joined 

ResCap in January 2008 and have been ResCap’s In-House Bankruptcy counsel since September 

2010.   

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, I am 

responsible for the management of all non-routine bankruptcy litigation nationwide, including 

contested bankruptcy matters. 

3. I am authorized to submit this declaration (the “Declaration”) in support of 

the Debtors’ Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule 

7012(b)(5) And (b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.  

§1334(c)(1), dated November 12, 2012 (the “Motion”).1 

4. In my capacity as In-House Senior Bankruptcy Counsel, I am generally 

familiar with the Debtors’ litigation matters, including the prior bankruptcy proceedings 

involving Plaintiff.  Except as otherwise indicated, all statements in this Declaration are based 

upon my personal knowledge; information supplied or verified by personnel in departments 

within the Debtors’ various business units; my review of the Debtors’ litigation case files, books 

and records as well as other relevant documents; my discussions with other members of the 

                                                 
1  Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Motion. 
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Legal Department; information supplied by the Debtors’ consultants; or my opinion based upon 

experience, expertise, and knowledge of the Debtors’ litigation matters, financial condition and 

history.  In making my statements based on my review of the Debtors’ litigation case files, books 

and records, relevant documents, and other information prepared or collected by the Debtors’ 

employees or consultants, I have relied upon these employees and consultants accurately 

recording, preparing, collecting, or verifying any such documentation and other information.  If I 

were called to testify as a witness in this matter, I would testify competently to the facts set forth 

herein. 

B. Events Leading up to the Adversary Proceeding 

5. On or about October 27, 2003, Plaintiff executed a note (the “Note”) in the 

amount of $225,000.00 (the “Loan”) in favor of Homecomings Financial Network, Inc.  The 

Note was secured by real property located at 2563 Alexander Farms Dr., Marietta, Cobb County, 

Georgia (the “Property”) pursuant to a security deed executed contemporaneously with the Note.  

GMAC Mortgage serviced Plaintiff’s Loan.   

6. Plaintiff had been in default at various times over the life of the Loan.  As 

a result of Plaintiff’s continuing default under the Loan, GMAC Mortgage, acting in its capacity 

as mortgage loan servicer, attempted to institute a non-judicial foreclosure with respect to the 

Property on multiple occasions.  The first attempt at foreclosure was begun in October 2007, and 

the final, successful foreclosure was restarted on July 18, 2012.  Several of the prior foreclosure 

attempts were thwarted by Plaintiff’s multiple bankruptcy filings. 

7. Plaintiff has filed seven bankruptcy cases since December 2006 in the 

Bankruptcy Court for the Northern District of Georgia (the “Georgia Bankruptcy Court”).  The 

procedural history concerning the filing and disposition of the first five of these cases can be 

briefly summarized as follows:  
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 Case No. 06-75734 was filed under chapter 13 on December 4, 2006 and 
dismissed on August 2, 2007 for failure to comply with various statutory 
requirements and infeasibility of Plaintiff’s chapter 13 plan.  See Objections to 
Confirmation and Order of Dismissal annexed hereto as Exhibits A and B, 
respectively.   

 Case No. 07-78658 was filed under Chapter 13 on November 6, 2007 and 
dismissed on February 4, 2008 for failure to comply with various statutory 
requirements and infeasibility of Plaintiff’s chapter 13 plan.   See Objection to 
Confirmation and Order of Dismissal annexed hereto as Exhibits C and D, 
respectively.   

 Case No. 08-70406 was filed under Chapter 13 on June 2, 2008.   See Voluntary 
Petition annexed hereto as Exhibit E annexed hereto.  An order was entered by 
the Georgia Bankruptcy Court in Case No. 08-70406 on July 9, 2008 confirming 
that no stay was in effect and the case was dismissed on August 14, 2008 upon the 
chapter 13 trustee’s objection to confirmation.  See Order Under 
§ 362(c)(4)(A)(ii) Confirming The Automatic Stay Is Not In Effect, Objection to 
Confirmation, and Order of Dismissal, annexed hereto as Exhibits F, G, and H, 
respectively. 

 Case No. 10-90047 was filed under Chapter 13 on October 5, 2010 and dismissed 
on December 9, 2010 for failure to comply with sections 109(h) and 521(b) of the 
Bankruptcy Code.  See Order of Dismissal annexed hereto as Exhibit I.   

 Case No. 11-78633 was filed under Chapter 13 on October 3, 2011 and dismissed 
on November 15, 2011, again for failure to comply with sections 109(h) and 
521(b) of the Bankruptcy Code.  See Order of Dismissal annexed hereto as 
Exhibit J. 

8. On May 1, 2012, Plaintiff commenced Case No. 12-61345—his sixth 

bankruptcy case—thereby staying any foreclosure on the Property.  See Voluntary Petition 

annexed hereto as Exhibit K.  On May 23, 2012, GMAC Mortgage filed a motion Case No. 12-

61345 for relief from the automatic stay and for in rem relief to proceed with the foreclosure on 

the grounds that the Plaintiff failed to maintain his post-petition monthly mortgage payments and 

had filed for bankruptcy protection in bad faith.  See Motion for Relief from Stay annexed hereto 

as Exhibit L.   

9. On July 2, 2012, the Georgia Bankruptcy Court entered an order granting 

GMAC Mortgage relief from the automatic stay and in rem relief under section 362 (d)(4) of the 
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Bankruptcy Code.  See Order Modifying Automatic Stay For In Rem Relief Pursuant To 11 

U.S.C. § 362 (d)(4) annexed hereto as Exhibit M. 

10. On August 17, 2012, upon motion of the Chapter 13 trustee, the Georgia 

Bankruptcy Court dismissed Plaintiff’s sixth bankruptcy case (Case No. 12-61345) pursuant to 

section 109(g) of the Bankruptcy Code.  See Exhibit N annexed hereto. 

11. On September 4, 2012, Plaintiff filed a seventh bankruptcy petition (his 

third in less than a year), Case No. 12-72201 (the “Seventh Bankruptcy Case”).  See Voluntary 

Petition annexed hereto as Exhibit O.  That petition was dismissed sua sponte with prejudice by 

the Georgia Bankruptcy Court pursuant to an order dated September 6, 2012 (the “Seventh 

Dismissal Order”).  See Order annexed hereto as Exhibit P.  The Seventh Dismissal Order 

further ordered that “the filing of [the Seventh Bankruptcy Case] did not give rise to the 

automatic stay so that any foreclosure sale that took place after the filing of the petition in the 

present case is valid to the extent otherwise valid under state law.  See Seventh Dismissal Order 

at 2. 

12. The foreclosure sale took place on September 4, 2012.  The Property was 

sold, although, as of the date hereof, the foreclosure deed has not yet been filed.   

13. On September 6, 2012, the Georgia Bankruptcy Court entered an order 

confirming that the automatic stay under §362(a) did not go into effect upon or since the filing of 

the Seventh Bankruptcy Case and that the July 2, 2012 order entered in Plaintiff’s prior 

bankruptcy granting relief in rem is valid and binding.  See Exhibit Q annexed hereto. 
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C. Insufficient Service of Process 

14. The Debtors receive complaints generally through their registered agents, 

investors and/or MERS.2  The Debtors also receive complaints through various departments, 

outside counsel and United States mail.  Complaints received from the Debtors’ registered 

agents, investors and/or MERS are routed to designated service of process handlers (“SOP”) in 

the Debtors’ Legal Department, who then send the complaints to the appropriate business area or 

in-house legal staff.  Complaints received through various departments, outside counsel and 

United States mail are sent to the Legal Department directly or through SOP, where they are 

assigned to the appropriate in-house attorney.   

15. I am the designated in-house attorney for bankruptcy litigation.  All 

bankruptcy contested matters and adversary complaints the Debtors receive (with the exception 

of lien strips, cramdowns and general accounting disputes) are sent to me.  Upon receipt of a 

contested matter or complaint, I review the pleading and decide whether the matter will remain 

in the Legal Department and assigned to litigation counsel or be sent to the Debtors’ Bankruptcy 

Department to be addressed by default counsel. 

16. I have confirmed with SOP that GMAC Mortgage did not receive service 

of the Complaint or Summons via a registered agent, investor or MERS, nor, to the best of my 

knowledge, were the Complaint or Summons sent directly to the Legal Department.  Further, 

neither the Complaint nor the Summons was sent to me from any department, outside counsel or 

by United States mail.  Accordingly, to the best of my knowledge and belief, GMAC Mortgage 

was not served with a copy of the Complaint or Summons filed in the Adversary Proceeding.   

                                                 
2 Mortgage Electronic Registration Systems, Inc. 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

 

Dated:  November 12, 2012 

  /s/ Jennifer Scoliard                                       
       Jennifer Scoliard 

In-House Senior Bankruptcy Counsel for 
Residential Capital, LLC 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 
IN RE:  TODD ALLEN WILLIAMS        { CHAPTER 13 
                                     { 

       { 
        DEBTOR.                      { CASE NO. A06-75734-MHM      
                                     { 
                                     { JUDGE MURPHY 
 

OBJECTION TO CONFIRMATION 
 
  COMES NOW ADAM M. GOODMAN, TRUSTEE herein, and objects to 
Confirmation of the plan for the following reasons: 
 

1. The Debtor’s payments under the proposed Plan are not 
current. 

 
2. Debtor has failed to attend the 11 U.S.C. Section 341 

hearing. 
 
3. The Chapter 13 Plan does not provide for the correct 

Applicable Commitment Period, and is not in compliance with 11 
U.S.C. Sections 1325(b)(1)(B), 1325(b)(4)(B).  

 
4. The Debtor has failed to provide copies of all pay advices 

received within sixty (60) days of filing the instant case, in 
violation of 11 U.S.C. Section 521(a)(1)(B)(iv). (Missing part-time 
job). 

 
5. The Internal Revenue Service filed a secured and/or 

priority proof of claim; however, the Plan fails to provide treatment 
for said claim, in violation of 11 U.S.C. Sections 1322(a)(2) or 
1325(a)(5).  

 
6. The Debtor proposes to retain real property with pre-

petition arrearage of $39,096.93 and equity of $28,000.00, while 
paying unsecured creditors a zero percent (0%) dividend.  Based on 
the foregoing, the proposed plan may violate 11 U.S.C. Section 1325 
(a)(3). 

  
7. The 2016(b) Disclosure Statement $4,250.00 - $300.00 = 

$3,950.00 and the Chapter 13 plan $4,250.00 - $350.00 = $3,950.00 
(sic) are inconsistent with regard to attorney's fees, in violation 
of 11 U.S.C. Section 329 and Bankruptcy Rules 2016(b) and 2017. 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

8. The Plan should be amended to include a provision that, 
“Any federal tax refunds the Debtor is entitled to receive for the 
calendar years ending 2006, 2007 and 2008 shall be paid into the 
Debtor’s Chapter 13 case.  Further, the Debtor authorizes and 
instructs the Internal Revenue Service to send any refund for said 
years directly to the Debtor’s Chapter 13 Trustee.” 11 U.S.C. 
Sections 1325(a)(3) and 1325(b)(1)(B). 

  
9. In accordance with General Order No. 9 and the annexed 

Statement of Rights and Responsibilities, the Debtor’s attorney 
should timely provide proof of Debtor’s income from part-time job to 
the Chapter 13 Trustee.  11 U.S.C. Sections 521(1), 1325(a)(3), 
1325(a)(6), 1325(b)(1)(B) and Bankruptcy Rule 1007. 

  
WHEREFORE, the Trustee moves the Court to inquire into the above 

objections, deny Confirmation of the Debtor’s Plan, and to dismiss 
the case. 
 
 

February 9, 2007. 
 

____/s_____________________ 
Jill Zubler, Attorney 
for Chapter 13 Trustee 
GA Bar No. 786286 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

A06-75734-MHM 
 

CERTIFICATE OF SERVICE 
 
 

This is to certify that I have this day served 
 
 
DEBTOR: 
 
 TODD ALLEN WILLIAMS 
 2563 ALEXANDER FARMS DRIVE 
 MARIETTA, GA 30064 
   
ATTORNEY FOR DEBTOR: 
 
 MATTHEW T. BERRY 

2751 BUFORD HWY. 
SUITE 400 
ATLANTA, GA 30324 

  
 
 
 
 
  
 
  
 
 
 
 
 
 
 
 
 
the above in the foregoing matter with a copy of this pleading by 
depositing same in the United States Mail in a properly addressed 
envelope with adequate postage thereon. 
 

 
This 9th day of February 2007. 
 
  /s         
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 
IN RE:  TODD ALLEN WILLIAMS     { CHAPTER 13 
                                { 

  { 
        DEBTOR.                 { CASE NO. A06-75734-MHM         
                                { 
                                { JUDGE MURPHY  
 

OBJECTION TO CONFIRMATION 
 
  COMES NOW ADAM M. GOODMAN, TRUSTEE herein, and objects to 
Confirmation of the Plan for the following reasons: 
 

1. The Debtor’s payments under the proposed Plan are not 
current.  

 
2. The Debtor has failed to file an Employment Deduction 

Order. 
 
3. The Chapter 13 Plan does not provide for the correct 

Applicable Commitment Period, and is not in compliance with 11 
U.S.C. Sections 1325(b)(1)(B), 1325(b)(4)(B).  

 
4. The Debtor has failed to provide copies of all pay 

advices received within sixty (60) days of filing the instant case, 
in violation of 11 U.S.C. Section 521(a)(1)(B)(iv).  

 
5. The Internal Revenue Service filed a secured and/or 

priority proof of claim; however, the Plan fails to provide 
treatment for said claim, in violation of 11 U.S.C. Sections 
1322(a)(2) or 1325(a)(5).  

 
6. The funding of post-petition mortgage installments have 

not been maintained in the above-styled Chapter 13 case; thereby, 
rendering the present budget and proposed Plan infeasible, 11 
U.S.C. Section 1325(a)(6).  

 
7. The Debtor proposes to retain real property with pre-

petition arrearage of $37,000.00 and equity of $28,000.00, while 
paying unsecured creditors a zero percent (0%) dividend.  Based on 
the foregoing, the proposed plan may violate 11 U.S.C. Section 1325 
(a)(3). 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

8. The Chapter 13 budget fails to include expenses for 
Homeowner’s insurance; thereby, possibly rendering the proposed 
Chapter 13 plan payment to be infeasible, in violation of 11 U.S.C. 
Section 1325(a)(6). 

  
9. Due to a change in circumstances since filing, Schedules 

I and J do not correctly reflect the current financial situation, 
thereby preventing the Trustee from evaluating feasibility, 11 
U.S.C. Section 1325(a)(6).  

 
10. Schedule I (Income) may fail to accurately reflect new 

employment since original Schedules filed, in violation of 11 
U.S.C. Section 1329 and Bankruptcy Rule 1007.  

 
11. The 2016(b) Disclosure Statement $4,250.00-

$300.00=$3,950.00 and the Chapter 13 plan $4,250.00-
$350.00=$3,950.00 are inconsistent with regard to attorney's fees, 
in violation of 11 U.S.C. Section 329 and Bankruptcy Rules 2016(b) 
and 2017. 

  
12. The Plan should be amended to include a provision that, 

“Any federal tax refunds the Debtor is entitled to receive for the 
calendar years ending 2007, 2008, and 2009 shall be paid into the 
Debtor’s Chapter 13 case.  Further, the Debtor authorizes and 
instructs the Internal Revenue Service to send any refund for said 
years directly to the Debtor’s Chapter 13 Trustee.” 11 U.S.C. 
Sections 1325(a)(3) and 1325(b)(1)(B). 

  
13. In accordance with General Order No. 9 and the annexed 

Statement of Rights and Responsibilities, the Debtor’s attorney 
should timely provide proof of Debtor’s income to the Chapter 13 
Trustee.  11 U.S.C. Sections 521(1), 1325(a)(3), 1325(a)(6), 
1325(b)(1)(B) and Bankruptcy Rule 1007. 

  
14. The voluntary petition fails to reflect Debtor's complete 

name. 
  

 15. The Plan provides that any claim filed by a secured lien 
holder whose collateral is surrendered will be treated as 
surrendered in full satisfaction and/or will be disallowed. Said 
provision may violate 11 U.S.C. Section 1325(a)(5) and Section 
506(A)(1). 

  
16. Pursuant to Debtor testimony at the Meeting of Creditors, 

the Debtor’s monthly income from his new full time employment is 
roughly $4,200.00 and his monthly income from his part-time job is 
now roughly $3,000.00. The budget should be amended accordingly and 
any additional disposable income contributed to the plan pursuant 
to 11 U.S.C. Section 1325(b)(1)(B). 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

WHEREFORE, the Trustee moves the Court to inquire into the 
above objections, deny Confirmation of the Debtor’s Plan, and to 
dismiss the case. 
 
 

May 1, 2007 
 

____/s_____________________ 
Jonathan Clements, Attorney 
for Chapter 13 Trustee 
GA Bar No. 130051 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

A06-75734-MHM 
 

CERTIFICATE OF SERVICE 
 
 

This is to certify that I have this day served 
 
 
DEBTOR: 
 
 TODD ALLEN WILLIAMS 
 2563 ALEXANDER FARMS DRIVE 
 MARIETTA, GA 30064  
   
ATTORNEY FOR DEBTOR: 
 
 MATTHEW T. BERRY 

2751 BUFORD HWY. 
SUITE 400 
ATLANTA, GA 30324 

   
  
 
 
 
 
 
 
 
 
 
 
 
 
the above in the foregoing matter with a copy of this pleading by 
depositing same in the United States Mail in a properly addressed 
envelope with adequate postage thereon. 
 

 
This 1st day of May 2007. 
 
  /s         
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UNITED STATES BANKRUPTCY COURT

Northern District of Georgia

In Re: Debtor(s)
Todd Allen Williams
2563 Alexander Farms Drive
Marietta, GA 30064

xxx−xx−1763

Case No.: 06−75734−mhm
Chapter:  13
Judge:  Margaret Murphy

ORDER OF DISMISSAL

The Chapter 13 Trustee's objection(s) to confirmation came before the Court and

After hearing and for good cause shown, confirmation is denied, and

IT IS ORDERED THAT THIS CASE IS DISMISSED.

Any unpaid filing fees must be paid by the Debtor(s) to the Clerk of the United States Bankruptcy Court within ten
(10) days of the date of the entry of this Order.

The Clerk is directed to serve a copy of this Order on the Debtor(s), the Attorney for the Debtor(s), the Chapter 13
Trustee, all creditors and other parties in interest. The Attorney for the Debtor(s) shall serve a copy of this Order upon
any employer of the Debtor(s) who is subject to an employer deduction order.

Margaret Murphy
United States Bankruptcy Judge

Dated: August 2, 2007

Form 155

Case 06-75734-mhm     Document 32     Filed 08/02/2007     Page 1 of 112-01896-mg    Doc 3-4    Filed 11/12/12    Entered 11/12/12 21:51:07     Exhibit B to
 Declaration    Pg 2 of 2



Exhibit C 

12-01896-mg    Doc 3-5    Filed 11/12/12    Entered 11/12/12 21:51:07     Exhibit C to
 Declaration    Pg 1 of 4



Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
IN RE:           )  CHAPTER 13 
                                  ) 
TODD A. WILLIAMS,       ) 
                      )  CASE NO. A07-78658-MHM 
          ) 
        DEBTOR.                   )  JUDGE MURPHY 
 

OBJECTION TO CONFIRMATION 
 
  COMES NOW ADAM M. GOODMAN, TRUSTEE herein, and objects to 
Confirmation of the Plan for the following reasons: 

 
1. Debtor has failed to attend the 11 U.S.C. Section 341 

hearing. 
 
2.   The Debtor’s payment under the proposed plan are not 

current. 
 
3.   Debtor has not filed a plan as required by 11 U.S.C. 

Section 1321. 
 
4.   Debtor has not filed schedules as required by Bankruptcy 

Rule 1007. 
 
5. Debtor has not filed a statement of current monthly 

income and calculation of commitment period and disposable income. 
 

6. The Debtor has not filed a certificate indicating that 
they obtained a briefing from an approved non-profit budget and 
credit counseling agency within 180 days preceding the date of 
filing, as required by 11 U.S.C. Section 109(h).  The Debtor is not 
eligible for relief under Title 11. 
 

7. The Debtor has failed to provide the Trustee with a copy 
of the federal tax return or transcript of such return for the most 
recent tax year ending immediately before the commencement of the 
instant case and for which a federal income tax return was filed, 
in violation of 11 U.S.C. Section 521(e)(2)(A)(i). 
 

8. The Debtor has failed to provide copies of all pay 
advices received within sixty (60) days of filing the instant case, 
in violation of 11 U.S.C. Section 521(a)(1)(B)(iv). 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

9. Debtor has filed one (1) previous unsuccessful Chapter 13 
cases, being case number 06-75734-MHM filed December 4, 2005 and 
dismissed prior to confirmation August 2, 2007.  Due to Debtor 
having failed to file a confirmable Plan in the instant Chapter 13 
case, it appears the instant Chapter 13 case was not filed in good 
faith.  Based on the foregoing, the Chapter 13 Trustee respectfully 
moves the Court to dismiss the instant case with prejudice, thereby 
rendering the Debtor ineligible for relief under Title 11 for one 
hundred eighty (180) days, pursuant to 11 U.S.C. Sections 
1325(a)(3), 105(a) and 109(g). 

 
WHEREFORE, the Trustee moves the Court to inquire into the 

above objections, deny Confirmation of the plan, and to dismiss the 
case with prejudice; thereby, rendering the Debtor ineligible from 
re-filing another case under Title 11 for one hundred eighty (180) 
days, pursuant to 11 U.S.C. Sections 105(a) and 109(g). 

 
December 19, 2007. 

 
____/s/_______________________ 
Adam M. Goodman 
Chapter 13 Trustee 
GA Bar No. 300887 

Case 07-78658-mhm    Doc 8    Filed 12/19/07    Entered 12/19/07 14:28:12    Desc    
 Page 2 of 3

12-01896-mg    Doc 3-5    Filed 11/12/12    Entered 11/12/12 21:51:07     Exhibit C to
 Declaration    Pg 3 of 4



Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

A07-78658-MHM  
 

CERTIFICATE OF SERVICE 
 
 

This is to certify that I have this day served 
 
 
DEBTOR: 
 
 TODD A. WILLIAMS 
 2563 ALEXANDER FARMS DRIVE 
 MARIETTA, GA 30064    
 
ATTORNEY FOR DEBTOR: 
 
 DEBTOR PRO SE, ATTY. 
   
 
  
 
 
 
 
 
 
 
 
 
 
 
the above in the foregoing matter with a copy of this pleading by 
depositing same in the United States Mail in a properly addressed 
envelope with adequate postage thereon. 
 

 
This 19th day of December 2007. 
 
 
  /s/         
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UNITED STATES BANKRUPTCY COURT

Northern District of Georgia

In Re: Debtor(s)
Todd A. Williams
2563 Alexander Farms Drive
Marietta, GA 30064

xxx−xx−1763

Case No.: 07−78658−mhm
Chapter:  13
Judge:  Margaret Murphy

ORDER OF DISMISSAL

The Chapter 13 Trustee's objection(s) to confirmation came before the Court and

After hearing and for good cause shown, confirmation is denied, and

IT IS ORDERED THAT THIS CASE IS DISMISSED.

Any unpaid filing fees must be paid by the Debtor(s) to the Clerk of the United States Bankruptcy Court within ten
(10) days of the date of the entry of this Order.

The Clerk is directed to serve a copy of this Order on the Debtor(s), the Attorney for the Debtor(s), the Chapter 13
Trustee, all creditors and other parties in interest. The Attorney for the Debtor(s) shall serve a copy of this Order upon
any employer of the Debtor(s) who is subject to an employer deduction order.

Margaret Murphy
United States Bankruptcy Judge

Dated: February 4, 2008

Form 155
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 

In Re: 
 

)
)

CHAPTER 13 
 

TODD A. WILLIAMS,  
 

)
)
)

CASE NO.  08-70406-MHM 
 
  

 Debtor )  
-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -   ) -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  - 
 
HOMECOMINGS FINANCIAL, LLC, 

)
)
)

 

 Movant, ) CONTESTED MATTER 
vs. 
 

)
)

 

TODD A. WILLIAMS, Debtor, 
ADAM M. GOODMAN, Trustee, 

)
)
)
)
)

 

 Respondents. )  
 

ORDER UNDER § 362(c)(4)(A)(ii) CONFIRMING THE  
AUTOMATIC STAY IS NOT IN EFFECT 

 Movant seeks an order under 11 U.S.C. § 362(c)(4)(A)(ii)  confirming that the automatic stay 

is not in effect. 

 Debtor was a debtor in two prior cases that were both dismissed within the one-year period 

IT IS ORDERED as set forth below:

Date: July 08, 2008
_________________________________

Margaret H. Murphy
U.S. Bankruptcy Court Judge

_______________________________________________________________

Case 08-70406-mhm    Doc 11    Filed 07/09/08    Entered 07/09/08 15:03:46    Desc Main
 Document      Page 1 of 3

12-01896-mg    Doc 3-8    Filed 11/12/12    Entered 11/12/12 21:51:07     Exhibit F to
 Declaration    Pg 2 of 4



preceding the filing of this case.  Neither of the prior cases was a Chapter 7 case dismissed pursuant 

to 11 U.S.C. § 707(b), and no order has been entered pursuant to 11 U.S.C. § 362(c)(4)(B) imposing 

the stay.  Accordingly, the automatic stay under § 362(a) did not go into effect upon or since the  

 

filing of this case and, as of the date hereof, no order has been entered imposing a stay to the extent 

provided in 11 U.S.C. § 362(c)(3)(A)..   

 

END OF DOCUMENT 

 

Prepared and Submitted by: 
__ /s/_Sidney Gelernter     
Sidney Gelernter 
Attorney for Movant 
GA. State Bar No. 289145 
McCurdy & Candler, L.L.C. 
Post Office Box 57 
Decatur, GA 30031 
(404) 373-1612 
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DISTRIBUTION LIST 
 

Todd A. Williams 
2563 Alexander Farms Dr 
Marietta, GA 30064 
 
Adam M. Goodman 
Chapter 13 Trustee 
260 Peachtree Street,  
Suite 200 
Atlanta, GA 30303 
 
Sidney Gelernter 
McCurdy & Candler, LLC 
250 E. Ponce De Leon Avenue, Suite 600 
Decatur, GA 30030  (404) 373-1612 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 
IN RE:           }  CHAPTER 13 
                                  } 
TODD A. WILLIAMS,       } 
                             }  CASE NO. A08-70406-MHM 
          } 
          DEBTOR.                 }  JUDGE MURPHY 
 
  

OBJECTION TO CONFIRMATION 
 
 
  COMES NOW ADAM M. GOODMAN, TRUSTEE herein, and objects to 
Confirmation of the Plan for the following reasons: 

 
1. Pursuant to information received from the Internal 

Revenue Service, 2003, 2004, 2005, 2006 and 2007 Income tax returns 
have not been provided to the taxing authorities; thereby, 
preventing the Chapter 13 Trustee from evaluating the feasibility 
of the Chapter 13 Plan, in violation of 11 U.S.C. Sections 1322(d) 
and 1325(a)(6). 

  
 
WHEREFORE, the Trustee moves the Court to inquire into the 

above objections, deny Confirmation of the Debtor’s Plan, and to 
dismiss the case. 

 
 
July 3, 2008. 

 
____/s/_____________________ 
Adam M. Goodman 
Chapter 13 Trustee 
GA Bar No. 300887 
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Adam M. Goodman, Chapter 13 Trustee 
Suite 200 – 260 Peachtree Street, N.W. 
Atlanta, Georgia 30303 
(678) 510-1444 

A08-70406-MHM 
CERTIFICATE OF SERVICE 

 
 

This is to certify that I have this day served 
 
 
DEBTOR: 
 
 TODD A. WILLIAMS 
 2563 ALEXANDER FARMS DRIVE SW 
 MARIETTA, GA 30064 
 
ATTORNEY FOR DEBTOR: 
 
 DEBTOR PRO SE, ATTY. 
  
 
  
 
  
 
 
 
 
 
 
 
  
 
 
 
the above in the foregoing matter with a copy of this pleading by 
depositing same in the United States Mail in a properly addressed 
envelope with adequate postage thereon. 
 

 
This 3rd day of July 2008. 
 
 
  /s/         
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UNITED STATES BANKRUPTCY COURT

Northern District of Georgia

In Re: Debtor(s)
Todd A. Williams
2563 Alexander Farms Dr SW
Marietta, GA 30064

xxx−xx−1763

Case No.: 08−70406−mhm
Chapter:  13
Judge:  Margaret Murphy

ORDER OF DISMISSAL

The Chapter 13 Trustee's objection(s) to confirmation came before the Court and

After hearing and for good cause shown, confirmation is denied, and

IT IS ORDERED THAT THIS CASE IS DISMISSED.

Any unpaid filing fees must be paid by the Debtor(s) to the Clerk of the United States Bankruptcy Court within ten
(10) days of the date of the entry of this Order.

The Clerk is directed to serve a copy of this Order on the Debtor(s), the Attorney for the Debtor(s), the Chapter 13
Trustee, all creditors and other parties in interest. The Attorney for the Debtor(s) shall serve a copy of this Order upon
any employer of the Debtor(s) who is subject to an employer deduction order.

Margaret Murphy
United States Bankruptcy Judge

Dated: August 14, 2008

Form 155
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 

IN RE:                           { CHAPTER 13 
TODD A. WILLIAMS     {                                   

         { CASE NO. A10-90047-CRM 
          DEBTOR                    {   
                                      { JUDGE MULLINS 
                                   
 

ORDER DISMISSING CASE FOR FAILURE TO COMPLY  
WITH 11 U.S.C. §109(h) AND 11 U.S.C. §521(b) 

 
 

This matter came before the Court at a regularly scheduled hearing on November 16, 

2010 at 10:00 a.m. on the Chapter 13 Trustee’s Motion to Dismiss Case for Failure to Comply 

with 11 U.S.C. § 109(h) and 11 U.S.C. § 521(b).  It appears that Debtor is ineligible to be in 

Chapter 13 based on the fact that Debtor has failed to certify attendance at credit counseling 

from an approved agency within 180 days prior to filing required under 11 U.S.C. §109(h) and 

IT IS ORDERED as set forth below:

Date: December 08, 2010
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

_______________________________________________________________
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11 U.S.C. § 521(b). Therefore, it is hereby   ORDERED, that the Trustee’s Motion is 

GRANTED and this case is DISMISSED.  The clerk is directed to serve this order on all parties 

in the case. 

    END OF DOCUMENT 
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Presented by: 
 
 
/s/________________________ 
Maria J. Kirtland 
Chapter 13 Trustee 
GA Bar No.: 118350 
303 Peachtree Center Ave., NE 
Suite 120  
Atlanta, GA  30303 
(678) 992-1201 
 

DISTIBUTION LIST 
 

 
CASE NO. A10-90047-CRM 
 
Debtor: 
Todd A. Williams  
2563 Alexander Farms Dr  
Marietta, GA 30064 
 
Attorney for Debtor: 
Pro Se 
 
Chapter 13 Trustee: 
Nancy J. Whaley 
303 Peachtree Center Ave., NE 
Suite 120  
Atlanta, GA  30303 
 
 
 

(ALL CREDITORS LISTED ON MAILING MATRIX) 
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 
IN RE:                            { CHAPTER 13 
TODD A. WILLIAMS      {                                   
         { CASE NO. A11-78633-CRM 
        DEBTOR                     {   
                                      { JUDGE MULLINS 
                                   
 

ORDER DISMISSING CASE FOR FAILURE TO COMPLY  
WITH 11 U.S.C. §109(h) AND 11 U.S.C. §521(b) 

 
 

This matter came before the Court at a regularly scheduled hearing on November 8, 2011 

at 10:00 a.m. on the Chapter 13 Trustee’s Motion to Dismiss Case for Failure to Comply with 11 

U.S.C. § 109(h) and 11 U.S.C. § 521(b).  It appears that Debtor is ineligible to be in Chapter 13 

based on the fact that Debtor has failed to certify attendance at credit counseling from an 

IT IS ORDERED as set forth below:

Date: November 15, 2011
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

_______________________________________________________________
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approved agency within 180 days prior to filing required under 11 U.S.C. §109(h) and 11 U.S.C. 

§ 521(b). Therefore, it is hereby   ORDERED, that the Trustee’s Motion is GRANTED and this 

case is DISMISSED.  The clerk is directed to serve this order on all parties in the case. 

    END OF DOCUMENT 

Presented by: 
 
 
/s/________________________ 
Maria J. Kirtland 
Chapter 13 Trustee 
GA Bar No.: 118350 
303 Peachtree Center Ave., NE 
Suite 120  
Atlanta, GA  30303 
(678) 992-1201 
 

DISTRIBUTION LIST 
 

 
CASE NO. A11-78633-CRM 
 
Debtor: 
Todd A Williams  
2563 Alexander Farms Dr  
Marietta, GA 30064 
 
Attorney for Debtor: 
Pro Se 
 
Chapter 13 Trustee: 
Nancy J. Whaley 
303 Peachtree Center Ave., NE 
Suite 120  
Atlanta, GA  30303 
 

(ALL CREDITORS LISTED ON MAILING MATRIX) 
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M&C File No.07-04238

UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

IN RE: )
)

CHAPTER 13

TODD A WILLIAMS, )
)
)

CASE NO. 12-61345-CRM

Debtor. )
- - - - - - - - - - - - - - - - - - - - - - - - - ) - - - - - - - - - - - - - - - - - - - - - - -
GMAC MORTGAGE, LLC (SUCCESSOR BY
MERGER TO GMAC MORTGAGE CORP.),

)
)
)

Movant, )
) CONTESTED MATTER

vs. )
TODD A WILLIAMS, Debtor,
NANCY J. WHALEY, Trustee,

)
)
)
)

Respondents )

ORDER MODIFYING AUTOMATIC STAY

FOR IN REM RELIEF PURSUANT TO 11 U.S.C. § 362 (d)(4)

A hearing on the above-styled Motion for Relief from Automatic Stay for In Rem Relief

filed May 23, 2012, by GMAC Mortgage, LLC (successor by merger to GMAC Mortgage Corp.) as

servicer for The Bank of New York Mellon Trust Company, National Association fka The Bank of

Date: July 2, 2012
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

________________________________________________________________

IT IS ORDERED as set forth below:
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New York Trust Company, N.A. as successor to JPMorgan Chase Bank, N.A. as Trustee, for itself and

its successors or assigns, came before this Court on June 12, 2012. Relief is sought as to real property

now or formerly known as 2563 Alexander Farms Dr, Marietta, Cobb County, Georgia (the

"Property"). Movant contends Debtor is in arrears on planned post-petition payments to Movant; no

opposition to the Motion was announced at the hearing; Movant asserts that the Motion was properly

served and hearing noticed; accordingly,

IT IS HEREBY ORDERED that the Automatic Stay pursuant to 11 U.S.C. § 362 is

hereby MODIFIED to allow Movant, its successors or assigns, to proceed with its state law remedies

as to its collateral, described below, and to foreclose or otherwise dispose of the collateral, including,

but not limited to, dispossessory proceedings, or take action against said property as necessary in order

for Movant to recover upon its secured claim to the Property.

FURTHER ORDERED, the Court finds that IN-REM relief is appropriate in this case

and is GRANTED, pursuant to 11 U.S.C. § 362 (d)(4). Accordingly, should Todd A Williams, or any

party claiming an interest through them by assignment, transfer, or otherwise, file a bankruptcy

petition, the Automatic Stay of 11 U.S.C. § 362 will not be in effect as to GMAC Mortgage, LLC,

(successor by merger to GMAC Mortgage Corp., its Successors and/or Assigns, as to its collateral. The

14 day Stay pursuant to Bankruptcy Rule 4001(a)(3) is waived.

ORDERED that the Trustee shall cease funding the balance of Movant’s pre-petition

arrearage claim and supplemental claim, if any, and it is further.

ORDERED that upon the completion of any foreclosure sale, any funds in excess of the

payoff due to Movant under its Note and Security Deed shall be promptly paid to the Trustee for the

benefit of the estate.

[END OF ORDER]

Signatures continued on following page.
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PREPARED AND SUBMITTED BY:

By: /s/_Robert Wilkinson
Robert Wilkinson
GA. State Bar No. 760055
McCurdy & Candler, LLC
Six Piedmont Center, Suite 700
3525 Piedmont Road, NE
Atlanta, GA 30305
(404) 373-1612
(404) 370-7237 Facsimile
jwilkinson@mccurdycandler.com
ATTORNEYS FOR MOVANT

NO OPPOSITION

/s/ Maria Kirtland
Maria Kirtland, with express permission
Nancy J. Whaley, Chapter 13 Trustee
303 Peachtree Center Avenue
Suite 120
Atlanta, GA 30303
(678) 992-1201 Telephone
(678) 992-1202 Facsimile
Georgia Bar No. 118350

DISTRIBUTION LIST

Todd A Williams
2563 Alexander Farms Dr
Marietta, GA 30064

Nancy J. Whaley
Chapter 13 Trustee
303 Peachtree Center Avenue
Suite 120
Atlanta, GA 30303

Robert Wilkinson
McCurdy & Candler, LLC
Six Piedmont Center, Suite 700
3525 Piedmont Road, NE
Atlanta, GA 30305
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UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
IN RE:      : CHAPTER 13 
  TODD A WILLIAMS   : CASE NO.   A12-61345-CRM 

DEBTOR     : JUDGE MULLINS 
  

ORDER DISMISSING CASE WITH PREJUDICE 
 

On July 17, 2012, the Court held a hearing on the Chapter 13 Trustee’s Motion to Dismiss 

Case with Prejudice.  At the calendar call, Debtor did not appear to oppose the Motion. As a result, 

it is hereby 

ORDERED that the Trustee’s motion is GRANTED and this case is dismissed with 

prejudice. Pursuant to 11 U.S.C. § 109(g), the Debtor is ineligible to be a debtor in a case under 

Title 11 of the United States Code for a period of 180 days from the entry of this Order.  If Debtor 

files a case within the 180-day period of ineligibility, the filing of such case shall not be deemed to 

trigger the automatic stay that would otherwise be imposed by 11 U.S.C. § 362 (a). The Clerk is 

directed to serve a copy of the Order on the Debtor, the Debtor’s attorney, the Chapter 13 Trustee 

Date: August 16, 2012
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

________________________________________________________________

IT IS ORDERED as set forth below:
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and all creditors and parties in interest. 

END OF DOCUMENT 
 

Order Presented By: 
 
 
 /s/     
Maria J. Kirtland 
Attorney for Chapter 13 Trustee 
GA Bar No. 118350 
303 Peachtree Center Ave., NE 
Ste 120 
Atlanta, GA  30303 
(678) 992-1201 
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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 

 
IN RE:  
 
TODD WILLIAMS, 
  
                                     Debtor.  

CASE NO. 12-72201-CRM 
 
 
CHAPTER 13 

 
ORDER 

 
 THIS MATTER is before the Court sua sponte.  Debtor filed the above-styled chapter 

13 case on September 4, 2012.  This is the Debtor’s seventh bankruptcy case and his third case in 

the past year.  The previous cases have all been chapter 13 cases and have all been unsuccessful.  

In Debtor’s most recent case, case number 12-61345, the Chapter 13 Trustee filed a Motion to 

Dismiss Case with Prejudice (the “Motion”).  On July 17, 2012, the Court held a hearing on the 

Motion.  Debtor did not appear at the hearing or otherwise oppose the Motion.  The Court found 

that the actions of the Debtor supported dismissal with prejudice and entered an Order dismissing 

the case on August 17, 2012.  The Order provided that the dismissal triggered the barrier to re-

filing contained in § 109(g)(1).    

Date: September 6, 2012
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

IT IS ORDERED as set forth below:

________________________________________________________________
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Section 109(g)(1) of the Bankruptcy Code provides as follows: 

Notwithstanding any other provision of this section, no individual or family 
farmer may be a debtor under this title who has been a debtor in a case pending 
under this title at any time in the preceding 180 days if— 

(1) the case was dismissed by the court for willful failure of the 
debtor to abide by orders of the court, or to appear before the court 
in proper prosecution of the case[.] 

11 U.S.C. § 109(g)(1).  Under this statute, Debtor was ineligible to file this case and be a debtor 

under the Bankruptcy Code for 180 days.  Yet the Debtor filed this case on September 4, 2012, 

just eighteen days after his prior case was dismissed.  Accordingly,  

 IT IS ORDERED that the above-styled chapter 13 case be and is hereby DISMISSED. 

 IT IS FURTHER ORDERED that the filing of this case did not give rise to the 

automatic stay so that any foreclosure sale that took place after the filing of the petition in the 

present case is valid to the extent otherwise valid under state law. 

 The Clerk’s Office is directed to serve a copy of this Order upon the Debtor, the Chapter 

13 Trustee, and all parties in interest. 

END OF DOCUMENT 
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

IN RE: )
)

CHAPTER 13

TODD WILLIAMS, )
)

CASE NO. 12-72201-CRM

Debtor. )
- - - - - - - - - - - - - - - - - - - - - - - ) - - - - - - - - - - - - - - - - - - - - - - -
GMAC MORTGAGE, LLC (SUCCESSOR BY
MERGER TO GMAC MORTGAGE CORP.),
AS SERVICER FOR THE BANK OF NEW
YORK MELLON TRUST COMPANY,
NATIONAL ASSOCIATION FKA THE
BANK OF NEW YORK TRUST COMPANY,
NA AS SUCCESSOR TO JP MORGAN
CHASE BANK NA, AS TRUSTEE FOR
RAMP 2003-RS11

)
)
)
)
)
)
)
)
)

Movant, )
) CONTESTED MATTER

vs. )
)

TODD WILLIAMS, Debtor,
NANCY J. WHALEY, Trustee,

)
)

Respondents. )

ORDER UNDER § 362(c)(4)(A)(ii) CONFIRMING THE
AUTOMATIC STAY IS NOT IN EFFECT

Movant seeks an order under11 U.S.C. §362(c)(4)(A)(ii) confirming that the automatic stay is

not in effect.

Date: September 6, 2012
_________________________________

C. Ray Mullins
U.S. Bankruptcy Court Judge

________________________________________________________________

IT IS ORDERED as set forth below:
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The Debtor was a debtor in two prior cases that were both dismissed within the one-year

period preceding the filing of this case. Neither of the prior cases was a Chapter 7 case dismissed

pursuant to 11 U.S.C. §707(b), and no order has been entered pursuant to 11 U.S.C. § 362(c)(4)(B)

imposing the stay. In addition, the July 2, 2012 Order Granting Relief In Rem is valid and binding.

Accordingly, the automatic stay under §362(a) did not go into effect upon or since the filing of this

case and, as of the date hereof, no order has been entered imposing a stay to the extent provided in 11

U.S.C. § 362(c)(3)(A).

[END OF DOCUMENT]

Prepared and Submitted by:

/s/ Robert Wilkinson
Robert Wilkinson
Georgia Bar No.: 760055
McCurdy & Candler, L.L.C.
3525 Piedmont Road, NE
Six Piedmont Center, Suite 700
Atlanta, GA 30305
(404) 373-1612 Telephone

(404) 370-7237 Facsimile
jwilkinson@mccurdycandler.com
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DISTRIBUTION LIST

Todd Williams
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Nancy J. Whaley
Chapter 13 Trustee
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