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Defendants Residential Funding Company, LLC (“RFEC”) and GMAC Mortgage,

LLC (“GMACM” and, together with RFC, the “Debtor Defendants”), each a debtor and debtor

in possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and

debtors in possession, the “Debtors”), submit this motion (the “Motion”) to dismiss the above-

referenced adversary proceeding (the “Adversary Proceeding”) commenced by pro se plaintiff

George Van Wagner (“Plaintiff”) for insufficient service of process and failure to state a claim
upon which relief can be granted or, in the alternative, requesting that the Court exercise its
discretion to abstain from exercising jurisdiction over the Adversary Proceeding. In support of
hereof, the Debtor Defendants submit the Declaration of Jennifer Scoliard, dated November 16,

2012 (the “Scoliard Decl.”), attached hereto as Exhibit 1, and respectfully represent:

. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28
U.S.C. 88 157 (a) and 1334(b). Venue is proper under 28 U.S.C. § 1409. This is a non-core
proceeding pursuant to 28 U.S.C. 88 157(b)(1) and (b)(2). Nonetheless, pursuant to Local
Bankruptcy Rule 7012-1, the Debtor Defendants consent to entry of a final order or judgment by
this Court if it is determined that the Court, absent consent of the parties, cannot enter final

orders or judgment consistent with Article 111 of the United States Constitution.

1. BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a

voluntary petition for relief under Chapter 11 of the Bankruptcy Code in this Court.
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3. The Debtors are a leading residential real estate finance company
indirectly owned by Ally Financial Inc., which is not a Debtor. As of the Petition Date, the
Debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and
the tenth largest mortgage origination business in the United States.

4. The Debtors are managing and operating their businesses as debtors in
possession pursuant to Bankruptcy Code sections 1107(a) and 1108. Their chapter 11 cases

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). No trustee has been

appointed in the Bankruptcy Case.

5. On May 16, 2012, the United States Trustee for the Southern District of
New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured
creditors.

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T.

Gonzalez, former Chief Judge of this Court, as examiner (the “Examiner”).

B. Events Giving Rise to the Adversary Proceeding

Q) Origination of Plaintiff’s Loan

7. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was
originated by Shenandoah Mortgage, LLC (“Shenandoah”) on October 30, 2006. (Scoliard Decl.,
15.) The Loan was evidenced by a note in the amount of $240,000.00 (the “Note™), which was
secured by real property located at 409 Three Run Road, Bunker Hill, West Virginia 25413 (the
“Property”) pursuant to a security deed (the “Security Deed”) executed contemporaneously with
the Note. 1d. On or about December 6, 2006, Shenandoah assigned the Security Deed to

National City Mortgage Co. (“National City”). Id. On December 8, 2006, National City
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assigned the Security Deed to Mortgage Electronic Registration Systems, Inc. (“MERS”), its
successors and assigns. Id. The Note has an allonge showing an endorsement from Shenandoah
to National City and National City to blank. Id.
8. On July 11, 2007, Plaintiff allegedly conveyed the Property to VAC, LLC,
an entity formed and managed by Plaintiff, subject to the Note. (Compl. at 4.)
(i) Plaintiff’s Bankruptcy Cases
0. On March 28, 2008, Plaintiff filed a petition for chapter 11 protection in

the Bankruptcy Court for the Northern District of West Virginia (the “West Virginia Bankruptcy

Court”), Case No. 08-00435 (“Plaintiff’s Bankruptcy Case).* (Scoliard Decl., ] 6.)

10.  According to pleadings filed by National City, at the time of his
bankruptcy filing, Plaintiff was in arrears under the Loan. (See Motion for Order Granting
Relief From Automatic Stay, or, in the Alternative, to Seek Adequate Protection, annexed as
Exhibit G to Scoliard Decl.) On July 8, 2008, National City filed a motion for relief from the
automatic stay to foreclose on the Property. (1d.)

11.  On November 13, 2008, the West Virginia Bankruptcy Court entered an
agreed order between National City and Plaintiff terminating the automatic stay based on certain
payment conditions (the “Agreed Order”).

12.  On November 20, 2008, Plaintiff filed a motion to refute the Agreed Order,
on the grounds that the Agreed Order was inaccurate in that it had misleading information

regarding an agreement reached between National City and Plaintiff regarding the allocation of

! The Complaint indicates that the debtor in Case No. 08-00435 is VAC, LLC. That is incorrect. (See VVoluntary
Petition, annexed as Exhibit E to Scoliard Decl.) To the contrary, Plaintiff filed a “Motion to Add VAC, LLC,
to Debtor's Bankruptcy,” which was denied. (See Order Denying Motion To Add Party, annexed as Exhibit F
to Scoliard Decl.) An ECF search for the debtor “VAC, LLC” or likely variations thereon on ECF did not
produce any results.
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past payments of tax obligations between the parties (the “Payment Terms”). (See Order,

annexed as Exhibit | to Scoliard Decl.) At a hearing on December 18, 2008, National City
acknowledged that the complained of fees and charges would not be passed on to Plaintiff. Id.
National City was to provide an amended order to address the misleading information. Id. That
amended order was never filed. Id.

13.  On March 13, 2009, Plaintiff filed a “Motion to Remove National City
Mortgage on 409 Three Run Road Property and to Have Withdrawn Order with Self Activating
Provision.” Id. The basis for the motion was that National City had transferred the Loan to
GMACM. 1d. The transfer of the Loan to GMACM is discussed below. In the absence of any
objection, the West Virginia Bankruptcy Court granted the motion on April 20, 2009, and, on
June 2, 2009, entered an additional order vacating the Agreed Order. Id.

14, Plaintiff’s Bankruptcy Case was converted to a proceeding under chapter 7
on July 1, 2009. (Scoliard Decl., §12.)

15.  On February 18, 2010, GMACM filed a motion for relief from the

automatic stay in Plaintiff’s Bankruptcy Case to proceed with a foreclosure on the Property (the

“GMACM Stay Relief Motion”). (Scoliard Decl., § 13.) A review of the docket shows that

Plaintiff did not object to the GMACM Stay Relief Motion.

16.  On March 8, 2010, the West Virginia Bankruptcy Court entered an order
granting the GMACM Stay Relief Motion. (Scoliard Decl., 1 14.) Plaintiff did not assert any
claims against GMACM regarding the Property at that time. Instead, Plaintiff filed amended

schedules of assets and liabilities (the “Amended Schedules) on March 30, 2010 in which he

stated that he owned no contingent and unliquidated claims. Id.
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17.  An order granting Plaintiff a chapter 7 discharge was entered on June 25,

2010. (Scoliard Decl., 1 15.)

(iii)  Transfer and Attempted Foreclosure of the Loan

18.  On or about February 1, 2009, GMACM replaced National City as
servicer of the Loan. (Scoliard Decl.,  16.)
19. By a letter dated February 4, 2009, National City notified Plaintiff of the

transfer of the Loan (the “National City Notice of Transfer”). (Scoliard Decl., 1 17.)

20. By a letter dated February 6, 2009, GMACM also notified Plaintiff of the
transfer of the Loan, and directed that, effective as of February 1, 2009, any future payments

under the Loan should be sent to GMACM (the “GMACM Notice of Transfer”). (Scoliard Decl.,

118.)

21.  Plaintiff acknowledges that he ceased making payments on the Loan after
receiving the National City Notice of Transfer and the GMACM Notice of Transfer. (Compl. at
6-7.)

22.  Asdescribed above, as a result of Plaintiff’s continuing default under the
Loan, GMACM sought and obtained stay relief in Plaintiff’s Bankruptcy Case and, acting in its
capacity as mortgage loan servicer for the Loan, thereafter initiated a non-judicial foreclosure
with respect to the Property. Id.

23. On August 2, 2011, GMACM sent Plaintiff a Notice of Trustee’s Sale.
(Scoliard Decl., 1 20.) The foreclosure sale was suspended in light of an action filed by Plaintiff
in the United States District Court for the Northern District of West Virginia (discussed below).

Id. To date, no foreclosure of the Property has occurred. Id.
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(iv)  Plaintiff’s Prior Litigation
(@) State Court Action

24. On May 19, 2010, Plaintiff filed a complaint (the “2010 Complaint™) in

the Circuit Court for Berkeley County, West Virginia (the “State Court™), thereby commencing

an action, Case No. 10-C-390, (the “State Court Action”), against multiple defendants including

Debtor GMACM, by which he sought (i) to quiet title with respect to the Property, (ii) to enforce
the Payment Terms agreed to between himself and National City against GMACM as National
City’s successor in interest, and (iii) the return of $3,299.80 in payments. (Scoliard Decl., § 21.)

25.  On March 9, 2011, the State Court entered an order granting GMACM’s
motion to dismiss the 2010 Complaint pursuant to Rule 12(b)(6) of the West Virginia Rules of
Civil Procedure for failure to state a claim upon which relief could be granted. (See Order
Granting GMAC Mortgage, LLC’s Motion to Dismiss, annexed as Exhibit S to Scoliard Decl.)
The State Court entered the final order dismissing Plaintiff’s case against the last remaining
defendant on April 29, 2011, which order constituted a final order under Rule 54 of the West
Virginia Rules of Civil Procedure.? (Scoliard Decl., { 23.)

26.  The thirty (30) day time period in which to appeal the order dismissing the
State Court Action expired well over a year ago and, as a result, any appeal of the dismissal is

now barred.?

2 See W.VA.R.CIv.P. 54 ( providing that an “order or other form of decision is subject to revision at any time

before the entry of judgment adjudicating all the claims and the rights and liabilities of all the parties”).
¥ See W.VA.R. App. P. 5(b) (“Within thirty days of entry of the judgment being appealed, the party appealing
shall file the notice of appeal....”).
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(b) District Court Action

27.  On August 12, 2011, Plaintiff filed a complaint (the “2011 Complaint™)

against RFC, GMACM, and others in the United States District Court for the Northern District of

West Virginia (the “District Court”), Case No. 3:11-CV-66 (the “District Court Action”) seeking

to enjoin the foreclosure. (See 2011 Complaint, annexed as Exhibit U to Scoliard Decl., 1 24.)

28. In the 2011 Complaint, Plaintiff reasserted his claim to enforce the
Payment Terms against GMACM on the grounds that the failure to apply said terms constituted a
violation of the Truth in Lending Act. (Id. at5.) Plaintiff also asserted claims for violations of
the Real Estate Settlement Procedures Act of 1974, 12 U.S.C. 88 2601, et seq. (“RESPA”) and
the West Virginia Code. (2011 Complaint at 5-6.) As a remedy for the alleged violations,
Plaintiff requested that the District Court “enjoin the foreclosure and . . . issue an injunction to
stop the sale.” (2011 Complaint at 7.) Plaintiff also requested punitive and compensatory
damages for “any negligence found to be committed by the Court.” Id.

29.  The 2011 Complaint was dismissed by the District Court for lack of

jurisdiction pursuant to an order entered on November 17, 2011 (the “Dismissal Order™). (See

Exhibit V to Scoliard Decl.)

30.  On November 23, 2011, Plaintiff filed a motion for reconsideration of the
Dismissal Order, as well as a notice of appeal of the Dismissal Order. (Scoliard Decl., { 26.)

31.  On December 15, 2011, the District Court denied Plaintiff’s motion for
reconsideration. (Scoliard Decl., 1 27.)

32.  On April 2, 2012, the United States Court of Appeals for the Fourth

Circuit affirmed the Dismissal Order. (Scoliard Decl., 1 28.)
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(V) The Adversary Proceeding

33.  On October 11, 2012, Plaintiff filed the instant complaint (the
“Complaint”) initiating the Adversary Proceeding. A summons and notice of pretrial conference
(the “Summons”) was issued with respect to the Adversary Proceeding on October 17, 2012.

34.  An affidavit of service of the Complaint and Summons was filed on
November 14, 2012. The affidavit of service states that Plaintiff served a copy of the Complaint
and Summons on the Debtor Defendants at the following addresses:

Residential Funding Company, LLC

8400 Normandale Blvd, Ste 250

Minneapolis, Minnesota 55437

GMAC Mortgage,

P.O. Box 4622

Warerloo, 1A 50704
Neither of the above addresses are the correct addresses for service. (Scoliard Decl., § 31.) The
address for RFC lists the wrong suite number - 250. 1d. The correct suite number is 350. Id.
The address for GMACM is a payment processing address. Id. Also as of the date hereof, the
Debtor Defendants have no record of being served by any other legally sufficient means, either
directly upon an officer or through their registered agent. Id. at {1 31-32.)

35. The Debtor Defendants learned of the this adversary proceeding through
its default counsel, Samuel I. White, P.C., who sent a copy of the Complaint and Summons to
GMACM’s default supplier relations team, who then forwarded the Complaint and Summons to
the Debtors’ Legal Department. 1d. The Debtor Defendants also learned of this case through
their monitoring of the Bankruptcy Case docket.

36.  The Complaint is brought against the same defendants named in the
District Court Action, and asserts essentially identical claims and requests for relief as those

made in the 2011 Complaint. By the Complaint, Plaintiff asks this Court “to enjoin the
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foreclosure and to issue an injunction to stop the sale.” (Complaint at 11.) Plaintiff also requests
punitive and compensatory damages for “any negligence found to be committed by the Court.”
1d.

37. In support of these claims, Plaintiff asserts that the Note was sold to RFC
without his knowledge and points to claims for negligent practices asserted against the various

named defendants in other jurisdictions. Id. at 10-11.

1.  ARGUMENT

A. The Adversary Proceeding Should Be Dismissed Pursuant to
Bankruptcy Rule 7012(b) and FRCP 12(b)(5) and (6)

38. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the
Federal Rules of Civil Procedure (“FRCP”). FRCP 12(b) provides that a party may assert
specified defenses by motion, including lack of subject matter jurisdiction, insufficient service of
process, and failure to state a claim upon which relief can be granted, and that a motion asserting
any of these defenses may be made before pleading. The Adversary Proceeding should be
dismissed pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5) because Plaintiff failed to
provide sufficient service of process. The Adversary Proceeding should also be dismissed
pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim upon which
relief can be granted.

Q) Insufficient Service of Process

39. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and
4(1). FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and
complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be
served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a

copy of the summons and complaint to an authorized agent and by mailing a copy of each to the
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defendant. In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by
mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to
any other agent authorized by appointment or by law to receive service of process . ...” Fed. R.
Bankr. P. 7004(b)(3). Bankruptcy Rule 7004(e) further requires that service of the summons and
complaint be delivered or deposited in the mail within 14 days after the summons is issued, and
FRCP 4(1) requires that proof of service must be made to the court by the server’s affidavit. Rule
9078-1 of the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any
party serving a pleading or other document shall file proof of service by the earlier of (i) three
days following the date of service, and (ii) the hearing date.

40. Upon information and belief, the Debtor Defendants have not been served with
the Complaint and Summons by any means prescribed by Bankruptcy Rule 7004. (Scoliard
Decl., 11 31-32.) Accordingly, the Debtor Defendants request that the Adversary Proceeding be
dismissed for insufficient service of process pursuant to Bankruptcy Rule 7012(b) and FRCP

12(b)(5).

(i) Failure to State a Claim
(@) Legal Standard

41. Plaintiff’s Complaint should also be dismissed on the ground that Plaintiff
has failed to plead sufficient facts to establish his claims against the Debtor Defendants.

42. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim
upon which relief can be granted. For FRCP 12(b)(6) purposes, a court must accept the
plaintiff’s factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.

Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996).

10
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43. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is
generally limited to “the facts as asserted within the four corners of the complaint, the documents
attached to the complaint as exhibits, and any documents incorporated in the complaint by

reference.” McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007). In addition,

the Court may also consider “matters of which judicial notice may be taken” and “documents
either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing

suit.” Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993). See also, Fed. R. Evid.

201(b), (d) (“A judicially noticed fact must be one not subject to reasonable dispute in that it is
either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of
accurate and ready determination by resort to sources whose accuracy cannot reasonably be
questioned . . . [A] court shall take judicial notice if requested by a party and supplied with the

necessary information.”); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is

clearly proper in deciding a 12(b)(6) motion to take judicial notice of matters of public record.”);

Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in

connection with a motion to dismiss, a court may consider all papers appended as well as matters
of judicial notice).

(b) Plaintiff’s Claims Are Supported By Insufficient Facts To Be
Plausible

44.  To survive a motion to dismiss pursuant to FRCP 12(b)(6), a complaint
must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible

on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). The sole issue raised by a

motion to dismiss pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would

support a claim for relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989). If as a matter of

11
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law “it is clear that no relief could be granted under any set of facts that could be proved
consistent with the allegations,” a claim must be dismissed. 1d. at 327.

45.  “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does
not need detailed factual allegations, a plaintiff's obligation to provide the ‘grounds’ of his
‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of

the elements of a cause of action will not do.” Bell Atlantic Corp., 550 U.S. at 555 (citations

omitted). A plaintiff must allege a factual predicate concrete enough to warrant further

proceedings. See, e.g., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st Cir.

1999). See also Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to “give
the defendant fair notice of what the . . . claim is and the grounds upon which it rests”).

46. Moreover, while facts must be accepted as alleged, this does not
automatically extend to bald assertions, subjective characterizations, or legal conclusions, which
are not entitled to the assumption of truth. Hirsch, 72 F.3d at 1088, 1092. A court considering a
motion to dismiss can disregard conclusory allegations and judge the complaint only on well-

pleaded factual allegations. Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).

See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss, courts “are not

bound to accept as true a legal conclusion couched as a factual allegation”).

47.  Although complaints drafted by pro se plaintiffs are to be “construed
liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and
detailed factual allegations sufficient to provide the court and the defendant with “a fair
understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for

recovery.” lwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005)

(citations omitted). Plaintiff’s Complaint fails to satisfy this de minimus standard.
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Q) Negligence Claims

48. Plaintiff suggests he has claims for negligence (Comp. at 7), but fails to
specify which of the dozen named defendants those claims may lie against, much less identify
any specific factual support for this conclusory statement. Thus, the Complaint fails to plead
sufficient facts to determine whether Plaintiff may hold valid claims for negligence and those

claims should be dismissed.

(i) Fraud Claims

49, Under FRCP 9(b), which is applicable to these proceedings pursuant to
Bankruptcy Rule 70009, to the extent Plaintiff seeks to assert claims of fraud or mistake against
the individual defendants (Comp. at 11), he must “state with particularity the circumstances
constituting fraud or mistake.” Fed. R. Civ. P. 9(b). There are three elements required to plead
common law fraud in West Virginia: (1) that the act claimed to be fraudulent was the act of the
defendant or induced by him; (2) that it was material and false; that plaintiff relied upon it and
was justified under the circumstances in relying upon it; and (3) that he was damaged because he

relied upon it. Bowens v. Allied Warehousing Servs., 729 S.E.2d 845, 851-852 (W. Va. 2012)

(citations omitted). Each fraud claim must be plead with particularity as to each defendant
against which Plaintiff raises such claims. To establish fraud it must be clearly and specifically
alleged: “He who alleges fraud must clearly and distinctly prove it, either by circumstantial or
direct evidence. It will not be presumed from doubtful evidence, or circumstances of suspicion.
The presumption is always in favor of innocence and honesty.” Id. (citations omitted). Plaintiff
has not plead his claims for fraud with the requisite specificity and, accordingly, such claims

should be dismissed.
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(i) Claims for Illegal Pursuit of Foreclosure/Wrongful Foreclosure

50.  To the extent the Court construes the Complaint to include a claim for
wrongful foreclosure or attempted foreclosure, Plaintiff has failed to plead facts that, taken as
true, would entitle him to relief. West Virginia state courts have recognized a cause of action for

illegal pursuit of foreclosure. See, e.g., Lucas v. Fairbanks Capital Corp., 618 S.E.2d 488, 489-

90 (W.V. 2005). Lucas held that, under West Virginia law, creditors in a deed of trust, or their
representatives, are not required to pursue remedies that are not set out in the deed of trust or any
relevant statute to attempt to cure a default prior to pursuing a foreclosure under W. Va. Code

§ 38-1-3, which governs non-judicial foreclosure sales.* Accordingly, Plaintiff’s allegations that
GMACM has wrongfully failed to consult with Plaintiff or to otherwise permit Plaintiff to cure
his default under the Loan (see Compl. at 7-9) do not establish a claim for illegal pursuit of

foreclosure as a matter of state law.’

* That provision states in full:

The trustee in any trust deed given as security shall, whenever required by any creditor secured or any
surety indemnified by the deed, or the assignee or personal representative of any such creditor or
surety, after the debt due to such creditor or for which such surety may be liable shall have become
payable and default shall have been made in the payment thereof, or any part thereof, by the grantor or
other person owing such debt, and if all other conditions precedent to sale by the trustee, as expressed
in the trust deed, shall have happened, sell the property conveyed by the deed, or so much thereof as
may be necessary, at public auction, having first given notice of such sale as prescribed in the
following section.

Plaintiff’s citation to W. Va. Code § 46A-2-106 is inapposite, as that provision relates to “consumer credit
sales,” “consumer loans,” or “consumer leases,” which are each defined, among other things, to exclude
transactions where the principal amount of debt at issue does not exceed forty-five thousand dollars or the debt
is secured by an interest in land or a factory-built home (where “factory-built home” is defined to include
modular homes, mobile homes, house trailers and manufactured homes W. Va. Code 8§ 46A-1-101, et seq.,

8§ 37-15-2. Instead, Plaintiff’s Loan and the related deed of trust are governed by chapter 38 of the W. Va. Code
relating to liens. See W. Va. Code § 38-1-1a (“This article shall apply to deeds of trust that convey real
property or some interest therein or both real property or some interest therein and personal property.”); Compl.
at 3 (describing property at issue as six acre parcel of “real estate, together with its improvements, easements
and appurtenances thereunto belonging. . . .”).
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51. Moreover, in the event the foreclosure is allowed to proceed, Plaintiff
cannot currently allege any facts that would give rise to a subsequent claim for wrongful
foreclosure because states that recognize the tort of wrongful foreclosure generally require the
trustor to prove that either he was not in default at the time of the foreclosure or that the

foreclosing party caused the default. See, e.g., Contreras v. US Bank, 2009 U.S. Dist. LEXIS

121944 (D. Ariz. Dec. 14, 2009) (surveying case law in other jurisdictions and finding that
plaintiffs failed to state a claim for wrongful foreclosure under any of the standards applied in
those jurisdictions because they did not allege (1) that they were not in default, (2) the existence
of any statutory requirement or other duty that required defendants to possess and produce the
original note or to provide a detailed accounting in order to exercise the trustee’s power of sale
under the deed of trust, or (3) that foreclosing party’s actions caused their default) (citations
omitted).

52. Plaintiff does not allege that he is not in default on the Loan or that
GMACM caused his failure to make Loan payments. To the contrary, Plaintiff acknowledges
that he ceased making payments on the Loan in 2009. (Compl. at 6-7.) Although Plaintiff
alleges that he stopped payments because he did not know to whom he should remit funds
(Compl. at 6) or, alternatively, that he was advised to stop making payments (Compl. at 11),
these allegations are directly contradicted by the documentary evidence Plaintiff attached to his
Complaint—both the National City Transfer Notice and the GMAC Mortgage Transfer Notice,
which notified him of the transfer of the Loan to GMACM, and indicated that payments and
inquiries should be directed to GMACM going forward, along with relevant contact information.

(See Compl. at 15, 16.) Because, based on the current facts as alleged and documented in the
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Complaint, Plaintiff cannot state a claim for illegal pursuit of foreclosure or wrongful foreclosure,

any such claims should be dismissed.

(iv)  Claims for Injunctive Relief

53. Plaintiff has also failed to allege facts that support his request for
injunctive relief. West Virginia courts have held that an injunction of a non-judicial foreclosure
may be appropriate in certain instances, including “when the proper amount due on the debt is in

dispute.” See Villers v. Wilson, 172 W. Va. 111, 115 (W. Va. 1983) (citation omitted).® Here,

Plaintiff alleges that he reached an agreement with PNC for a lower interest payment (see Compl.
at 11), (presumably, the same Payment Terms that caused the State Court to vacate the Agreed
Order), but does not contest the amount actually claimed as due by GMACM, nor does he allege
facts sufficient to show that is entitled to enforce such terms against GMACM. Further, Villers
held that a non-judicial foreclosure should not be enjoined where the sole ground relied upon for
the issuance of the injunction is that the grantor of the trust deed has an unliquidated claim
against the creditor whose debt is secured by that trust deed for damages arising out of a
transaction unrelated to the trust deed agreement. Here, Plaintiff asserts that he is entitled to
“compensatory damages” for negligence (see Compl. at 11), but as stated above, has failed to
allege facts in support of such claim. Nor has Plaintiff alleged any other facts that would require,

much less weigh in favor of, injunctive relief. Accordingly, such claims should be dismissed.

“Additionally, a trustee’s foreclosure sale may not be enjoined because poor economic conditions or inclement

weather would depress the sale price of the property.” 1d. at *9 n.3 (citing Lopinsky v. Preferred Realty Co.,
163 S.E. 1, 1 (W. Va. 1932); Caperton v. Landcraft, 3 W. Va. 540, 540-41 (1869)).

16
ny-1065316



54. For the reasons set forth above, the Adversary Proceeding should be
dismissed in its entirety for failure to state a claim upon which relief can be granted pursuant to

Bankruptcy Rule 7012(b) and FRCP 12(b)(6).

B. The Court Should Abstain from Exercising Jurisdiction
Over the Adversary Proceeding

55. In the alternative, the Court should abstain from exercising jurisdiction
pursuant to 28 U.S.C. § 1334(c)(1). Notwithstanding the presence of “related to” jurisdiction, a
district court may abstain from exercising that jurisdiction on “any equitable ground,” including
“the interest of justice, or in the interest of comity with State courts or respect for State law.”
28 U.S.C. 8 1334(c)(1). Courts consider one or more—though not necessarily all—of the
following factors when determining whether to exercise permissive abstention under § 1334(c):

(1) the effect or lack thereof on the efficient administration of the estate if a
[clourt recommends abstention, (2) the extent to which state law issues
predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the
applicable state law, (4) the presence of a related proceeding commenced in state
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than
28 U.S.C. 8 1334, (6) the degree of relatedness or remoteness of the proceeding to
the main bankruptcy case, (7) the substance rather than form of an asserted “core”
proceeding, (8) the feasibility of severing state law claims from core bankruptcy
matters to allow judgments to be entered in state court with enforcement left to
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood
that the commencement of the proceeding in a bankruptcy court involves forum
shopping by one of the parties, (11) the existence of a right to a jury trial, and
(12) the presence in the proceeding of non-debtor parties.

Allstate Ins. Co. v. CitiMortgage, Inc., 2012 U.S. Dist. LEXIS 39616, 16-18 (S.D.N.Y. Mar. 13,

2012) (citing In re Cody, Inc., 281 B.R. 182, 190-91 (S.D.N.Y. 2002) (citation and internal

quotation marks omitted); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N.Y. 2009)).

56.  Almost all of those factors (to the extent applicable) weigh in favor of this
Court’s abstention from exercising jurisdiction over the Adversary Proceeding. Specifically, the

Court’s abstention from the Adversary Proceeding, which involves the validity of a foreclosure
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with respect to a single loan owned by the Debtors, will have virtually no effect on the
administration of the Debtors’ estates. Conversely, however, exercising jurisdiction will likely
encourage many other similarly-situated parties to initiate non-core adversary proceedings before
this Court, potentially swamping the Court’s docket and distracting both the Court and the
Debtors’ professionals from the critical issues affecting the Debtors’ restructuring efforts.

57. Issues concerning the validity of the foreclosure and whether the Payment
Terms can be enforced against GMACM are purely state law questions, and are wholly unrelated
to the administration of the Debtors’ bankruptcy cases. Accordingly, they should be left to
judges sitting in West Virginia to decide.

58. To the extent Plaintiff believes he has monetary claims against the Debtor
Defendants under RESPA or any state statute, he may file a proof of claim and have those claims
administered as part of the Debtors’ main Bankruptcy Case. To the extent he wishes to further
litigate issues related to the Property itself, however, the proper venue for their adjudication is
West Virginia, as there is no jurisdictional basis for Plaintiff to prosecute his claims in this
District other than under 28 U.S.C. § 1334. Additionally, a number of the other named
defendants are individuals with no apparent ties to, or interest in, the Debtors’ Bankruptcy Case,
further weighing in favor of abstention.

59.  Although there is no related proceeding currently pending in state court,
that factor should not weigh against abstention in this instance. First, to the extent Plaintiff has
valid claims and defenses to the foreclosure of the Property, relief from the automatic stay

enjoining actions against the Debtors has already been granted pursuant to the Supplemental
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Servicing Order’ previously entered by this Court. Second, Plaintiff’s filing of the present
Complaint comes after the dismissal of similar actions brought by Plaintiff in both federal and
state courts in West Virginia. The Adversary Proceeding is thus a clear example of forum
shopping by Plaintiff. As discussed above, the proper forum for Plaintiff’s claims and defenses
to be litigated is in West Virginia, not before this Court. Plaintiff’s attempts to circumvent that
fact following his lack of success in the correct venues should not be countenanced.

60.  Substantially all of the applicable factors weigh heavily in favor of this
Court’s abstention from asserting jurisdiction over the Adversary Proceeding. As such, the
Debtor Defendants respectfully request that the Court decline to exercise jurisdiction and dismiss

the Adversary Proceeding.

The term “Supplemental Servicing Order” refers to the Final Supplemental Order Under Bankruptcy Code
Sections 105(a), 362, 363, 502, 1107(a), And 1108 And Bankruptcy Rule 9019 (1) Authorizing The Debtors To
Continue Implementing Loss Mitigation Programs; (11) Approving Procedures For Compromise And Settlement
Of Certain Claims, Litigations And Causes Of Action; (I11) Granting Limited Stay Relief To Permit Foreclosure
And Eviction Proceedings, Borrower Bankruptcy Cases, And Title Disputes To Proceed; And (1V) Authorizing
And Directing The Debtors To Pay Securitization Trustee Fees And Expenses [Dkt. No. 774], which was
entered on July 13, 2012.
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IV. CONCLUSION
Accordingly, for the reasons set forth herein the Debtor Defendants respectfully
requests that the Court dismiss the Adversary Proceeding with prejudice and grant such other and

further relief as it deems just and proper.

Dated: November 16, 2012
New York, New York

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum

Stefan W. Engelhardt

Erica J. Richards

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and
Debtors in Possession
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MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum

Stefan W. Engelhardt

Erica J. Richards

Counsel for the Debtors and
Debtors in Possession

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
George Van Wagner, :
: Adv. Proc. 12-01913 (MG)
Plaintiff, :
V. :
Residential Funding Company, LLC, etal. :
Defendants. :
______________________________________________________ X
Inre :
Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, et al.,
Chapter 11
Debtors : Jointly Administered
______________________________________________________ X

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS’ MOTION
FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY
RULE 7012(b) AND FRCP 12(b)(5), AND (6) OR, IN THE ALTERNATIVE,
PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C. §1334(c)(1)

I, Jennifer Scoliard, declare as follows:

A. Background and Qualifications

1. I serve as In-House Senior Bankruptcy Counsel in the legal department

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), a limited liability company
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organized under the laws of the state of Delaware and the parent of the other debtors and debtors
in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”). | joined
ResCap in January 2008 and have been ResCap’s In-House Bankruptcy counsel since September
2010.

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, | am
responsible for the management of all non-routine bankruptcy litigation nationwide, including
contested bankruptcy matters.

3. I am authorized to submit this declaration (the “Declaration”) in support of
the Debtors’ Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule
7012(b)(5) And (b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.
§1334(c)(1), dated November 12, 2012 (the “Motion™).2

4, In my capacity as In-House Senior Bankruptcy Counsel, I am generally
familiar with the Debtors’ litigation matters, including the prior bankruptcy proceedings
involving Plaintiff. Except as otherwise indicated, all statements in this Declaration are based
upon my personal knowledge; information supplied or verified by personnel in departments
within the Debtors’ various business units; my review of the Debtors’ litigation case files, books
and records as well as other relevant documents; my discussions with other members of the
Legal Department; information supplied by the Debtors’ consultants; or my opinion based upon
experience, expertise, and knowledge of the Debtors’ litigation matters, financial condition and
history. In making my statements based on my review of the Debtors’ litigation case files, books

and records, relevant documents, and other information prepared or collected by the Debtors’

8 Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection.
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employees or consultants, |1 have relied upon these employees and consultants accurately
recording, preparing, collecting, or verifying any such documentation and other information. If |
were called to testify as a witness in this matter, |1 would testify competently to the facts set forth
herein.

B. Events Giving Rise to the Adversary Proceeding

Q) Origination of Plaintiff’s Loan

5. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was
originated by Shenandoah Mortgage, LLC (“Shenandoah™) on October 30, 2006. See Adjustable
Rate Note, annexed hereto as Exhibit A. The Loan was evidenced by a note in the amount of
$240,000.00 (the “Note”) (see id.), which was secured by real property located at 409 Three Run
Road, Bunker Hill, West Virginia 25413 (the “Property”) pursuant to a security deed (the
“Security Deed”) executed contemporaneously with the Note. See Deed of Trust, annexed
hereto as Exhibit B. On or about December 6, 2006, Shenandoah assigned the Security Deed to
National City Mortgage Co. (“National City”). See Assignment of Deed of Trust, annexed
hereto as Exhibit C. On December 8, 2006, National City assigned the Security Deed to
Mortgage Electronic Registration Systems, Inc. (“MERS”), its successors and assigns. See
Assignment of Deed of Trust, annexed hereto as Exhibit D. The Note has an allonge showing
an endorsement from Shenandoah to National City and National City to blank. See Exhibit A.

(i) Plaintiff’s Bankruptcy Cases

6. On March 28, 2008, Plaintiff filed a petition for chapter 11 protection in

the Bankruptcy Court for the Northern District of West Virginia (the “West Virginia Bankruptcy
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Court”), Case No. 08-00435 (“Plaintiff’s Bankruptcy Case”).” See Voluntary Petition, annexed

hereto as Exhibit E.

7. On September 22, 2008, Plaintiff filed a “Motion to Add VAC, LLC, to
Debtor’s Bankruptcy,” which was denied. See Order Denying Motion To Add Party, annexed
hereto as Exhibit F.

8. According to pleadings filed by National City, at the time of his
bankruptcy filing, Plaintiff was in arrears under the Loan. See Motion for Order Granting Relief
From Automatic Stay, or, in the Alternative, to Seek Adequate Protection, annexed hereto as
Exhibit G. On July 8, 2008, National City filed a motion for relief from the automatic stay to
foreclose on the Property. Id.

9. On November 13, 2008, the West Virginia Bankruptcy Court entered an
agreed order between National City and Plaintiff terminating the automatic stay based on certain
payment conditions (the “Agreed Order”). See Order With “Self-Activating” Provision, annexed
hereto as Exhibit H.

10.  On November 20, 2008, Plaintiff filed a motion to refute the Agreed
Order, on the grounds that the Agreed Order was inaccurate in that it had misleading information

regarding an agreement reached between National City and Plaintiff regarding the allocation of

past payments of tax obligations between the parties (the “Payment Terms”). See Order,
annexed hereto as Exhibit I. At a hearing on December 18, 2008, National City acknowledged

that the complained of fees and charges would not be passed on to Plaintiff. Id. National City

®  To the contrary, An ECF search for the debtor “VAC, LLC” or likely variations thereon on ECF did not
produce any results.
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was to provide an amended order to address the misleading information. 1d. That amended
order was never filed. Id.

11. On March 13, 2009, Plaintiff filed a “Motion to Remove National City
Mortgage on 409 Three Run Road Property and to Have Withdrawn Order with Self Activating
Provision.” 1d. The basis for the motion was that National City had transferred the Loan to
GMACM. Id. In the absence of any objection, the West Virginia Bankruptcy Court granted the
motion on April 20, 2009, and, on June 2, 2009, entered an additional order vacating the Agreed
Order. Id.

12, Plaintiff’s Bankruptcy Case was converted to a proceeding under chapter 7
onJuly 1, 2009. See Order, annexed hereto as Exhibit J.

13. On February 18, 2010, GMACM filed a motion for relief from the

automatic stay in Plaintiff’s Bankruptcy Case to proceed with a foreclosure on the Property (the

“GMACM Stay Relief Motion”). See Motion For Order Granting Relief From Automatic Stay

Or In The Alternative, To Seek Adequate Protection, annexed hereto as Exhibit K. A review of
the docket shows Plaintiff did not object to the GMACM Stay Relief Motion.

14.  On March 8, 2010, the West Virginia Bankruptcy Court entered an order
granting the GMACM Stay Relief Motion. See Order Granting Motion For Relief From
Automatic Stay, annexed hereto as Exhibit L. Plaintiff did not assert any claims against
GMACM regarding the Property at that time. Instead, Plaintiff filed amended schedules of

assets and liabilities (the “Amended Schedules”) on March 30, 2010 in which he stated that he

owned no contingent and unliquidated claims. See Schedules B and D to Amended Schedules A,
B, C and D Summery [sic] of Schedules and Statistical Summery [sic] Bankruptcy Forms,

annexed hereto as Exhibit M.
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15.  An order granting Plaintiff a chapter 7 discharge was entered on June 25,
2010. See Discharge of Debtor(s), annexed hereto as Exhibit N.

(iii)  Transfer and Attempted Foreclosure of the Loan

16. On or about February 1, 2009, GMACM replaced National City as
servicer of the Loan.

17. By a letter dated February 4, 2009, National City notified Plaintiff of the

transfer of the Loan (the “National City Notice of Transfer”). See Letter, annexed hereto as

Exhibit O and attached to Compl. at 16.
18. By a letter dated February 6, 2009, GMACM also notified Plaintiff of the
transfer of the Loan, and directed that, effective as of February 1, 2009, any future payments

under the Loan should be sent to GMACM (the “GMACM Notice of Transfer”). See Letter,

annexed hereto as Exhibit P and attached to Compl. at 15.

19.  As described above, as a result of Plaintiff’s continuing default under the
Loan, GMACM sought and obtained stay relief in Plaintiff’s Bankruptcy Case and, acting in its
capacity as mortgage loan servicer for the Loan, thereafter initiated a non-judicial foreclosure
with respect to the Property.

20.  On August 2, 2011, GMACM’s agent sent Plaintiff a Notice of Trustee’s
Sale. See Notice of Trustee’s Sale, annexed hereto as Exhibit Q and attached to Compl. at 12-
14. The foreclosure sale was suspended in light of the District Court Action (defined and

discussed below). To date, no foreclosure of the Property has occurred.
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(iv)  Plaintiff’s Prior Litigation
(@) State Court Action

21.  On May 19, 2010, Plaintiff filed a complaint (the “2010 Complaint™) in

the Circuit Court for Berkeley County, West Virginia (the “State Court™), thereby commencing

an action, Case No. 10-C-390, (the “State Court Action”), against multiple defendants including

Debtor GMACM, by which he sought (i) to quiet title with respect to the Property, (ii) to enforce
the Payment Terms agreed to between himself and National City against GMACM as National
City’s successor in interest, and (iii) the return of $3,299.80 in payments. See Complaint,
annexed hereto as Exhibit R

22.  On March 9, 2011, the State Court entered an order granting GMACM’s
motion to dismiss the 2010 Complaint pursuant to Rule 12(b)(6) of the West Virginia Rules of
Civil Procedure for failure to state a claim upon which relief could be granted. See Order
Granting GMAC Mortgage, LLC’s Motion to Dismiss, annexed hereto as Exhibit S.

23.  The State Court entered the final order dismissing Plaintiff’s case against
the last remaining defendant on April 29, 2011. See Order Granting Motion to Dismiss

Defendant Golden & Amos PLLC, annexed hereto as Exhibit T.

(b) District Court Action

24. On August 12, 2011, Plaintiff filed a complaint (the “2011 Complaint”)

against RFC, GMACM, and others in the United States District Court for the Northern District of

West Virginia (the “District Court”), Case No. 3:11-CV-66 (the “District Court Action”) seeking

to enjoin the foreclosure. (See Complaint and Motion to Enjoin Wrongful Foreclosure, annexed

hereto as Exhibit U.
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25. The 2011 Complaint was dismissed by the District Court for lack of

jurisdiction pursuant to an order entered on November 17, 2011 (the “Dismissal Order”). See

Order Dismissing Case For Lack Of Subject Matter Jurisdiction, annexed hereto as Exhibit V.

26. On November 23, 2011, Plaintiff filed a motion for reconsideration of the
Dismissal Order (see Plaintiff’s Motion for Reconsideration of Order Dismissing Case, annexed
hereto as Exhibit W), as well as a notice of appeal of the Dismissal Order. See Notice of
Appeal, annexed hereto as Exhibit X.

27. On December 15, 2011, the District Court denied Plaintiff’s motion for
reconsideration. See Order, annexed hereto as Exhibit Y.

28. On April 2, 2012, the United States Court of Appeals for the Fourth
Circuit affirmed the Dismissal Order. See order, annexed hereto as Exhibit Z.

C. Insufficient Service of Process

29.  The Debtors receive complaints generally through their registered agents,
investors and/or MERS.™ The Debtors also receive complaints through various departments,
outside counsel and United States mail. Complaints received from the Debtors’ registered
agents, investors and/or MERS are routed to designated service of process handlers (“SOP”) in
the Debtors’ Legal Department, who then send the complaints to the appropriate business area or
in-house legal staff. Complaints received through various departments, outside counsel and
United States mail are sent to the Legal Department directly or through SOP, where they are

assigned to the appropriate in-house attorney.

19 Mortgage Electronic Registration Systems, Inc.
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30. I am the designated in-house attorney for bankruptcy litigation. All
bankruptcy contested matters and adversary complaints the Debtors receive (with the exception
of lien strips, cramdowns and general accounting disputes) are sent to me. Upon receipt of a
contested matter or complaint, I review the pleading and decide whether the matter will remain
in the Legal Department and assigned to litigation counsel or be sent to the Debtors’ Bankruptcy
Department to be addressed by default counsel.

31.  Anaffidavit of service of the Complaint and Summons was filed on
November 14, 2012. The affidavit of service states that Plaintiff served a copy of the Complaint
and Summons on the Debtor Defendants at the following addresses:

Residential Funding Company, LLC

8400 Normandale Blvd, Ste 250

Minneapolis, Minnesota 55437

GMAC Mortgage,

P.O. Box 4622

Warerloo, IA 50704
Neither of the above addresses are the correct addresses for service. The address for RFC lists
the wrong suite number — Suite 250. The correct suite number is Suite 350. The address for
GMACM is a payment processing address.

32. I have confirmed with SOP that the Debtor Defendants did not receive
service of the Complaint or Summons via a registered agent, investor or MERS. The Debtor
Defendants learned of this adversary through its default counsel, Samuel I. White, P.C., who sent

a copy of the Complaint and Summons to GMACM’s default supplier relations team, who then

forwarded the Complaint and Summons to the Debtors’ Legal Department.
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Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing
is true and correct.

Dated: November 16, 2012

/s/ Jennifer Scoliard
Jennifer Scoliard
In-House Senior Bankruptcy Counsel for
Residential Capital, LLC
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c ]N Al ADJUSTABLE RATE NOTE

(6-IvVionth LIBOR Index - Rate Caps)
(Assumable during Life of Loan) (45 Day Lookback)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE
AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE
CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE | MUST PAY.

October 30, 2006 MARTINSBURG WEST VIRGINIA
[Date] {City] [State]

409 THREE RUN RD, BUNKER HILL, West Virginia 25413

{Propeny Address)
1. BORROWER’S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. $ 240,000.00 (this amount is called
"Principal"), plus interest, to the order of the Lender. The Lender is SHENANDOAH MORTGAGE, LLC

T will make all payments under this Note in the form of cash, check or money order.
T understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is entitled
1o receive payments under this Note is called the "Note Holder."

2. INTEREST
Interest will be charged on unpaid principal until the full amount of Principal has been paid. T will pay interest at a yearly rate of
8.250 %. The interest rate 1 will pay will change in accordance with Section 4 of this Note.

The interest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before and afier any default
described in Section 7(B) of this Note.

3. PAYMENTS

(A) Time and Place of Payments

I will pay principal and interest by making a payment every month,

I will make my monthly payment on the first day of each month beginning on Dacember 1 , 2006
I will make these payments ¢very month until I have paid all of the principal and interest and any other charges described below
that I may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, on November 1, 2036 , I still owe amonnts under this Note, I will pay those amounts
in full on that date, which is called the "Maturity Date.”

T will make my monthiy payments at

National City Moxtgage Co., P O Box 17677, Baltimore, MD 21297-1677
or at a different place if required by the Note Holder.

(8) Amount of My Initial Monthly Payments
Each of my initial monthly payments will be in the amount of U.S. § 1,803.08 . This amount may change.

{C) Monthly Paymen{ Changes

Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest rate that I must pay.
The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with Section
4 of this Note,

MULTISTATE ADJUSTABLE RATE NOTE - 6-Month LIBOR Index (Assumable during Life of Loan) (45 Day Lookback) - Single
Family - Freddle Mac UNIFORM INSTRUMENT
Amended for West Virginia
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4, INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The inierest rate I will pay may change on the first day of Novembar 200 , and may change on that
day every sixth month thereafter, Each date on which my interest rate could change is ca]led a "Change Date,"

{B) The Index

Beginning with the first Change Date, my interest rate will be-based on an Index. The "Index" is the six month London
Interbank Offered Rate ("LIBOR") which is the average of interbank offered rates for six-month U.S. dollar-denominated deposits
in the London market, as published in The Wall Street Journal, The most recent Index figure available as of the date 45 days before
each Change Date is called the "Current Index.”

If the Index is no Jonger available, the Note Holder will choose a new index which is based upon comparable information, The
Note Holder wiil give me notice of this choice.

(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding THREE
percentage point(s) ( 3,000 %) 1 the Current Index. The Note Holder

will then round the result of this addition to the nearest ane-eighth of one percentage point (0.125%). Subject to the limits stated in
Section 4(D) below, this rounded amount will be my new interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
tirat T am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in substantially equal payments.
The result of this calculation will be the new amount of my. monthly payment.

(D) Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 11.250 % or
less than 5.250 %. Thereafier, my inierest rate will never be increased or decreased on any single Change
Date by more than GNE percentage poini(s) { 1. o00 %)
from the rate of interest I have been paying for the preceding six months. My interest rate wilt never be greater than

14,250 .

(E) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment beginning
on the first monthly payment date after the Change Date until the amount of my monthly payment changes again.

(F) Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my monthly payment
before the effective date of any change. The notice will include information required by law to be given to me and also the title and
telephone number of a person who will answer any question I may have regarding the notice.

5. BORROWER’S RIGHT TO PREPAY

1 have the right 10 make payments of Principal at any time before they are due. A payment of Principal only is known as a
“Prepayment.”" When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a payment
as a Prepayment if T have not made all the monthly payments due under the Note.

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder will use my
Prepayments to reduce the amount of Principal that ¥ owe under this Note. However, the Note Holder may apply my Prepayment to
the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the Principal amount of the
Note. If T make a partial Prepayment, there will be no changes in the due dates of my monthly payment unless the Note Holder
agrees in writing to those changes, My partial Prepayment may reduce the amount of my monthly payments after the first Change
Date following my partial Prepayment. However, any redoction due to my partial Prepayment may be offset by an interest rate
increase,

6. LOAN CHARGES

If a law, which applies 1o this joan and which sets maximum loan charges, is finally interpreted so that the interest or other Ioan
charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any such loan charge shall be
reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from me which
exceeded permitted limits will be refunded to me, The Note Holder may choose to make this refund by reducing the Principal I owe
under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated as a partial
Prepayment.

Form 5522 5/04
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7. BORROWER’S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Paymenis

If the Note Holder hag not received the full amount of any monthly payment by the end of 15 calendar days after
the date it is due, I will pay a Jate charge to the Note Holder. The amount of the charge will be 5.00 %
of that portion of the instaliment of principal and interest that is overdue, but not more than U.S. $ 15.00

Twilt pay this late charge prompily but only once on each Iate payment.

{B) Default
If I do not pay the full amount of each monthly payment on the date it is due, I will be in default.

{C) Notice of Default

H I am in defauit, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a certain
date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all the interest
that I owe on that amount. That date must be at Ieast 30 days afier the date on which the notice is mailed to me or delivered by
other means.

(D)} No Waiver by Note Holder
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as described above, the
Note Holder will still have the right to do so if T am in default at a later time,

(E) Payment of Note Holdexr’s Costs and Expenses

If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to be paid
back by me for all of its costs and expenses (except attorneys’ fees) in enforcing this Note to the extent not prohibited by applicable
law.

8. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if T give the Note
Holder a notice of my different address,

Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first class
mail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am given a notice of that different
address.

9. OBLIGATIONS OF PERSONS UNDER THES NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made in this
Note, including the promise to pay the full amount owed, Any person who is a guaranior, surety or endorser of this Note is also
obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety or
endorser of this Note, is also obligated to keep all of the promises made in this Note, The Note Holder may enforce its rights under
this Note against each person individually or against all of us together. This meang that any onre of us may be required to pay all of
the amounts owed under this Note.

10. WAIVERS

I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor,
“Prescntment” means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the
right to require the Note Holder to give notice to other persons that amounts due have not been paid,

11. UNIFORM SECURED NOTE

This Note is a uniferm instrument with limited variations in some jurisdictions. In addition to the protections given to the Note
Helder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"), dated the same date as this Note,
protects the Note Holder from possible losses which might result if I do not keep the promises which I make in this Note. That
Sceurity Instrument describes how and under what conditions I may be required to make immediate payment in full of all amounts
Towe under this Note, Some of those conditions are described as follows:
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Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in
the Property” means any legal or beneficial interest in the Property, including, but not limited to, those
beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

IF ali or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior written
consent, Lender may require immediate payment in full of all sums secured by this Sccurity Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
Lender also shall not exercise this option if: (a) Borrower causes to be submitted to Lender information
required by Lender to evaluate the intended transferee as if a new loan were being made to the transferee; and
(b) Lender reasonably determines that Lender’s security will not be impaired by the loan assumption and that
the risk of a breach of any covenant or agreement in this Security Instrument is acceptable 1o Lender.

To the extent permiticd by Applicable Law, Lender may charge a reasonable fee as a condition to
Lender’s consent to the loan assumption. Lender may also require the transferee to sign an assumption
agresment that is acceptable 1o Lender and that obligales the transferce to keep all the promises and
agreements made in the Noie and in this Security Instrument. Borrower will continue to be obligated under
the Note and this Security Instrument unless Lender releases Borrower in writing,

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of
acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in
accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument, If
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies
permitted by this Security Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

W , (Seal)

/GEORGE VANWAGNER -Borrower

(Seal)

-Borrower

(Seal)

-Bortower

371 ORDER OF
) CiTY MORTGAGE €0
(Seal) iy

-Borrower

DAL SITY BARE (Sea)
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Nationzl City.
Morigage

NOTE ALLONGE
LOAN NUMBER 4920821
BORROWER GEORGE VANWAGNER
PROPERTY 409 THREE RUN RD
BUNKER HILL, WV 25413
LOAN AMOUNT $240,000.00
PAY TO THE ORDER OF
NATIONAL CITY MORTGAGE CO.
WITHOUT RECOURSE

SHENANDOAH MORTGAGE, LLC

Sl Lo son

SHARON DERRINGER
MORTGAGE OFFICER

PAY TO THE ORDER OF
WITHOUT RECOURSE

NA;; TIONAL CITY MORTGAGE CO.

ATEMA JOHNSON "’/
DELIVERY SHIPPER

No cne Cares More |

Hatlonal City Morigage Co.
3232 Newmark Drive « Miamisburg, Ohio 45342
Telephone (937) $10-1206

Matling Address:
P.O. BOX 1820
Daylon, Chip 45404-1820



0004920821

INTEREST ONLY PAYMENT PERIOD NOTE ADDENDUM
TO ADJUSTABLE RATE NOTE

(Index: Six-Month London Interbank Offered Rute (“LIBOR”) As Published in The Wall St. Journal - Rate Caps)
(Mot to be Used for Texas Homestead Loans Unless Proceeds Used Only for Purchase Money or Refinanee of Purchase Money)

THIS ADDENDUM TO NOTE PROVIDES FOR A PERIOD OF MONTHLY
PAYMENTS OF INTEREST ONLY FOLLOWED BY MONTHLY PAYMENTS OF
BOTH PRINCIPAL AND INTEREST. THE INTEREST RATE AND MONTHLY
PAYMENT CAN CHANGE DURING AND AFTER THE INTEREST ONLY PAYMENT
PERIOD. THIS ADDENDUM LIMITS THE AMOUNT MY INTEREST RATE CAN
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY.

This Interest Only Payment Period Note Addendum to Adjustable Rate Note (this “Addendum™) is made
this 3otn day of october , 2006 and is incorporated into and shall be deemed to amend and
supplement the Adjustable Rate Note of the same date (the "Note") given by the undersigned (the "Borrower") to
evidence Borrower's indebtedness (0 SHENANDOAH MORTGAGE, LLC

(the "Lender™, which indebtedness is secured by a Mortgage, Deed of Trust or Security Deed (the "Security
Instrument"), of the same date and covering the property described in the Security Instrament and located at:

409 THRER RUN RL , BIUNEER HILL .
Wast Virginia 25413

ADDITIONAL COVENANTS:  Unless specifically defined in this Addendum, any capitalized terms
shall have the same meaning as in the Note. Notwithstanding anything to the contrary set forth in the Note or
Security Instrument, Borrower further covenants and agrees as follows:

I. The Note is modified to provide that the initial one hundred twenty (120) payments due consist of interest only
on the unpaid principal balanee of the Note (“Interest Only Payment Period”) at the interest rates determined in
accordance with Section 2 of the Note and Section 4 of this Addendum. Sections 3, 4, § and 7(A) of the Note are
hereby restated as follows:

3. PAYMENTS
(A) Time and Place of Payments

I will pay interest on the unpaid principal balance of this Note during the Interest Only Payment Period,
and principal and interest thereafter, by making payments every month.

I will make my monthly payments on the first day of each month beginuing on pacember 2006
1 will make these payments every month until I have paid all of the principal and interest and any other charges
described below that I may owe under this Note. Fach monthly payment will be applied as of its scheduled due
date and, if the payment includes both principal and interest, it will be applied to interest before principal. If, on
November 1st , 2036 » 1still owe amounts under this Note, I will pay those amounts in full on that
date, which s called the "Maturity Date.”

will make my monthly paymentsat  National City Mortgage Co. P O Box 17677 ,

Baltimore, MD 21297-1677 or at a different place if required by the Note Holder.
I0ADD-1 Page 1 of 4 Addendom to Adjustable Rate Note
(Porm 5522/194N & 5524/174N)
120 Interest Only Payments

6-Month LIBOR Index

/ // (08/05)



K4

(B) Awmount of My Interest Onl

Bach of my initial  ppypey Si:: ( 3¢ ) monthly payments will be in the amount of
US.$4,650.00 . The next ighty Four ( ga ) monthly payments may change in
accordance with Sections 3(C) and 4O below ese payments are called the “Interest Only Payments.” No
payments of principal are due during the Interest Only Payment Period. The Interest Only Payments will not
reduce the principal amount of this Note.

(C) Monthly Payment Changes and Date of First Principal and Interest Payment

Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the
interest rate that I must pay. The Note Holder will determine my new interest rate and the changed amount of my
monthly payment in accordance with Sections 4 and 5 of this Addendum.

The date of my first payment consisting of both principal and interest on this Note {the “First Principal
and Interest Due Date”) I8 pooember lst . 2016 , which is the first monthly payment date after the
one hundred twentieth (120‘% monthly paymeant is due.,

Before the First Principal and Interest Due Date, my monthly payment may change to reflect changes in
the interest rate as provided in Section 4(C) of this Addendum. My payment may also change if I make a partial
Prepayment as provided in Section 5 of this Addendum. Before the effective date of any change in my monthly
payment, the Note Holder will deliver or mail {0 me a notice of the change as provided in this Note.

Beginning with the First Principal and Interest Due Date, my monthly payment will change to an amount
sufficient to repay the unpaid principal and interest at the rate described in Section 4(C) of this Addendum in
substantially equal payments by the Maturity Date.

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates

The interest rate I will pay may change on the first day of yoamber 2009 and may change
on that day every sixth (6th) mounth thereafter. Each date on which my interest rate could change is called 3

“Change Date."
(B} The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The “Index" is the
six month London Interbank Offered Rate (“LIBOR”) which is the average of interbank offered rates for six-
month U.8. dollar-denominated deposits in the London market, as published in The Wall Street Journal. The
most recent Index figure available as of the date 45 days before each Change Date is called the "Current Index."

If the Index is no longer available, the Note Holder will choose a new index that is based upon
comparable information. The Note Holder will give me notice of this choice,

{C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
percentage point(s) 3. 00g %) to the Current Index, The
Note I—Ialder will then round the result of this addition to the nearest one-eighth of one percentage point {(0.125%).
Subject to the limits stated in Section 4(D) below, this rounded amount will be my new interest rate until the next
Change Date. The Note Holder will then determine my new monthly payment as follows:
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{ Interest Only Payment Period. For monthly payments due after the first Change
Date up to but not including the First Principal and Interest Due Date, the Note Holder will determine the amount
of the monthly payment that would be sufficient to pay the interest that accrues on the unpaid principal that I am
expected to owe at the Change Date at my new interest rate determined above in this Section 4(C). The resuit of
this calculation will be the new amount of my Interest Only Payment until the next Change Date unless I make a
partial Prepayment as provided in Section 5 of this Addendum.

(i) Principal and Interest Paymenis Due Beginning With the First Principal and
Interest Due Date. For monthly payments due on or after the First Principal and Interest Due Date, the Note
Holder will determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate determined
above in this Section 4(C) in substantially equal payments. The result of this calculation will be the new amount
of my monthly payment.

(A) Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 17,250 % 0
less than 5.250 - Thereafter, my interest rate will never be increased or decreased on any single
Change Date by more than oNE percentage points ( 1.000 %) from the rate of interest

I have been paying for the preceding six months. My interest rate will never be greater than 14 259 %.

(B) Effective Date of Changes

My new interest rate will become effective on each Change Date. T will pay the amount of my new
monthly payment beginning on the first monthly payment date after the Change Date until the amount of my
monthly payment changes again,

(C) Noticé 6f Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of
my monthly payment before the effective date of any change. The notice will include information required by law
to be given to me and also the title and telephone number of a person who will answer any question I may have
regarding the notice.

5. BORROWER’S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal
only is known as & “Prepayment.” When I make a Prepayment, [ will tell the Note Holder in writing that I am
doing so. I may not designate a payment as a Prepayment if 1 have not made all the monthly payments due under
the Note. -

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note
Holder will use my Prepayments fo reduce the amount of prineipal that I owe under this Note. However, the Note
Holder may apply my Prepayment to the accrued and uapaid interest on the Prepayment amount before applying
my Prepayment to reduce the principal amount of the Note. If I make a partial Prepayment, there will be no
changes in the due dates of my monthly payment unless the Note Holder agrees in writing to those changes. If 1
make a partial Prepayment during the Interest Only Payment Period, the amount of the monthly payment will
decrease until the next Change Date. At the next Change Date during the Interest Only Payment Period, any
reduction due to a partial Prepayment may be offset by an interest rate increase. If I make a partial Prepayment
after the First Principal and Interest Due Date, my partial Prepayment may reduce the amount of my monthly
paymtents starting with the next Change Date following my partial Prepayment. However, any reduction due to
nmy pariial Prepayment may be offset by an interést rate increase,
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7. BORROWER’S FAILURE TO PAY AS REQUIRED
a) Late Charges for Overdue Payments

If the Note Holder has not xeceived the full amount of my monthly payment by the end of ~ 15
calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will
be 5-00 % of my overdne payment of interest, during the Interest Only Payment
Period, and of principal and interest thereafter. I will pay this late charge promptiy but onty once on each late
payment.

1. Alt other provisions of the Note are unchanged by this Addendum and remain in full force and effect.

By signing below, Borrower accepts and agrees to the terms and conditions contained in this Interest Only
Payment Period Note Addendum to Adjustable Rate Note.

(Seal) (Seal)
Botfower GRORGE VANWAGNER Borrower

(Seal) (Sead)
Borrower Borrower

I understand that if T only make Interest Only Payments during the Interest Only Payment Period, at the end of the
Interest Only Payment Period the principal balance will not be reduced.

//ﬂ (Seal) (Seal)

BOITOWET GEORGE VANWAGNER Borrower

(Seal) {Seal)
Borrower Borrowet
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“'A‘DJ USTABLE RATE RIDER

(Index: Six-Month London Interbank Offered Rate (“LIBOR®} As Published in The Wall St. Journal — Rate Caps)
{Assumable during Life of Loan) (45 Day Lookback)

This Adjustable Rate Rider is made this 3g¢pday of oetober 2006 . and isincorporated into and shall be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the “Security Instrument™) of
the same date given by the undersigned (the "Borrower”) to secure Borrower’s Adjustable Rate Note as amended
and supplemented by the Interest Only Paymeat Period Note Addendum fo Adjustable Rate Note (collectively the

“Note™) 10 sHENANDOAR MORTGAGE, LLC

(the “Lender”) of the same date and covering the property described in the Security Instrument ard located at:

40% THREE RUN RD , BUNKER HILL , West Virginia 25413

THE NOTE PROVIDES FOR A PERIOD OF MONTHLY PAYMENTS OF INTEREST
ONLY AND FOLLOWED BY MONTHLY PAYMENTS OF BOTH PRINCIPAL AND
INTEREST. THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN
THE INITIAL INTEREST RATE AND MONTHLY PAYMENT DURING AND AFTER
THE INTEREST ONLY PAYMENT PERIOD. THE NOTE ALSO LIMITS THE
AMOUNT THE BORROWER’S INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE THE BORROWER MUST PAY.

ADDITIONAL COVENANTS. Inaddition to the covenants and agreements made in the
Security Instrument, Borrower and Lender furtber covenant and agree as follows:

A, INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of g p5g %. The First Principal and Interest Due Date is the
first monthly payment date after the one hundred twentietl (120%) monthly payment is due. The Note provides
for chanpes in the interest rate and the monthly payments as follows:

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES

;Y Change Dates *

The interest rate I will pay may change on the first day of yovemver 2069  » and may change on that day
every sixth (6%) month thereafier. Each date on which my interest rate conld change is called a “Change Date.”

ADRIDRI Page 1 of 3 6 Month LIBOR Interest Only Rider - Multistate
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(A) The Index

Bepinning with the first Change Date, my intersst rate will be based on an Index. The "Index” is the six month
Interbank Offered Rate (“LIBOR™) which is the average of interbank offered rates for six-month U.S. dollar-
denominated deposits in the London market, as published in The Wall Street Journal. The most recent index
figure available as of the date 45 days before each Change Date is called the “Current Index.” If the Index is no
longer available, thie Note Holder wili choose a new index based upon comparable information. The Note Holder
will give me notice of this choice.

B) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
THREE percentage points ( 3, ggg %) to the Current Index. The Note

Holder will then Tound the result of this addition to the nearest one-eighth of one percentage point (0.125%).
Subject to the limits stated in Section 4(D) below, this rounded amount will be niy new interest rate until the next
Change Date. The Note Holder will then determine my new monthly payment as follows:

) Interest Only Payment Period. For monthly payments due after the first Change
Date up to but not including the First Principal and Interest Due Date, the Note Holder will determine the amount
of the monthly payment that would be sufficient to pay the interest that accrues on the uzipaid principal that I am
expected to owe at the Change Date at my new interest rate determined above in this Section 4(C). The resuit of
this calculation will be the new amount of my Interest Only Payment until the next Change Date unless I make 2
partial Prepayment as provided in Section 5 of the Note,

(i1 Principal and Interest Paymenis Due Beginning With the First Principal and
Interest Due Date. For monthly payments due on or after the First Principal and Interest Due Date, the Note
Holder will determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
that 1 am expected to owe at the Change Date in full on the Maturily Date at my new interest rate determined
above in this Section 4(C) in substantially equal payments. The result of this calculation will be the new amount
of my monthly payment.

© Limits on Interest Rate Changes

The interest rate I am required fo pay at the first Change Date will not be greater than 14 950 % Orless

than g 50 %. Thereafter, my interest rate will never be increased or decreased on any single Change Date
by more than  gyp percentage points { 1 gpp %) from the rate of interest I have been
paying for the preceding six months. My interest rate will never be greaterthan 14 259 %.

D) Effective Date of Changes

My pew interest rate will become effective on each Change Date. I will pay the amount of my new monthly
payment beginning on the first payment date afier the Change Date until the amount of my monthly payment
changes again. \

() Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly

payment beginning on the first payment date after the Change Date until the amount of my monthly payrment
changes apain.
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(l*“} Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to

be given and also the title and telephone number of a person who will answer any question I may have regarding
the notice.

B.

TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

Section 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Inferest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales
contract or escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a
purchaser.

iF all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender's prior written consent, Lender may require immediate payment in full of all sums secured by
this Security Instrument. However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender also shall not exercise this option if: (3) Bortower causes to be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new loan
were being made to the transferee; and (b) Lender reasonably determines that Lender’s security will not
be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as 1 condition
to Lender’s consent to the loan assumption. Lender may also require the transferee to sign as assumption
agreement that is acceptable to Lender and that obligates the transferee to keep all the promises and
agreements made in the Note and in this Security Instrument. Borrower will continue to be obligated
under this Note and Security Instraument unless Lender releases Borrower in writing,

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower
notice of acceleration. The notice shall provide a period of not less than 30 days from the date the notice
is given in accordance with Section 15vwithin which Borrower must pay all sums secured by this Security
Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke
any remedies permitted by this Security Instrument without further notice or demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Adjustable Rate

Rider.

W (Seal) (Seal)

BEORGE VANWAGNER ) Borrower Borrower
(Seal) (Seal)
Borrower Borrower
{Seal) (Seal)
Borrower Borrower
(Seal) e (Seal)
Borrower Borrower
[Sign Original Only}
ADRIDR3 Page 3 of 3 6 fonth LIBOR Intercst Only Rider - Multistate
120 Interest Only Payments
Assumable for Life of Loan
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—{Space Above This Line For Recording Data]
DEED OF TRUST 0064920821
DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Secuons
3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided
in Section 16.

(A) "Security Instrument” means this document, which isdated  gctober 30, 2006 ,
together with all Riders to this document.
(B) "Borrower" is

GEORGE VANWAGNER Sole Owner /

Borrower’s mailing addressis 409 THREE RUN RD ,

BUNKER HILL , West Virginia 25413

Borrower is the trusior under this Security Instrument. /
(C) "Lender" is gHENANDOAH MORTGAGE, LLC

Lendt‘tr isa Corporation
organized and existing under the laws of THE STATE OF INDIANA

Lender's addressis 253 AIKENS CENTER, STE 2 MARTINSBURG, WV 25401

Lender is the beneficiary under this Security Instrument.

WEST VIRGINIA-Single Family-Fannie Mae/Freddie Mac UNIFORM INSTRUMENT Form 3049 1/01
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Richard A. Pill /

(D) "Trustee” is

The Trustee resides at 144$4~ BEdwin Miller Boulewvard
Martinsburg, West Virginia 25
Berkeley County, West Virginia. 26
(E) "Note" means the promissory note signed by Borrower and dated OCtober 30 , 2006

The Note states thatBorrower owes Lender

WO RED FORTY THOUSAND & 00/100 _ ‘ _ Dollars
(US. § 240,000 .00 ) Plus interest. Borrower has promised o pay this debt in regular Periodic
Payments and to'pay the debt in full not later than  yovember 1 , 2036 { .
(F) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property.”
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.
(H) "Riders"” means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are 10 be executed by Borrower [check box as applicable]:

[¥ ] Adjustable Rate Rider [__] Condominium Rider [] Second Home Rider
Balloon Rider (] Planned Unit Development Rider [ X 1-4 Family Rider
VA Rider ] Biweekly Payment Rider [xd Other(s) [specify]

Attachment "A" Legal Description

{I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders {(that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(J) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
assoctation or similar organization.

(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such term includes, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse transfers.

(L) "Escrow Items" means those items that are described in Section 3.

(M) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage 10, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.

(N) "Mortgage Insurance” means insurance prolecting Lender against the nonpayment of, or default on, the
Loan.

(O} "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

(P} "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time 10 time,
or any additional or successor legislation or regulation that governs the same subject matter. As used in this

t -
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. Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard tw a
"federally related mortgage loan" even if the Loan does not qualify as a "fedérally- related mortgage loan”
under RESPA.

(Q) "Successor in Interest of Borrower" means any party that has 1aken title to the Property, whether or not
that party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
modifications of the Note; and (i) the performance of Borrower’s covenants and agreements
under this Security Instrument and the Note. For this purpose, Borrower hereby frrevocably grants and
conveys to Trustee, in trust, with power of sale, the following described property located in the

County of Berkeley
[Type of Recording Jurisdiction] [Name of Recordigg Jurisdiction]

SEE ATTACHED

Parcel ID Number: / which currently has the address of
409 THREE RUN RD, o [Street)
BUNKER HILL [Cityl, West Virginia 25413 [Zip Code]

("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all casements,
appurtenances, and fixtures now or hercafier a part of the property. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the
"Property.”

IN TRUST FOREVER to secure the payment of the Note which is payable to the order of Lender, the
beneficial owner of said Note, at its principal office at the top of this Security Insument, the residence of
said beneficial owner, and to secure also any and all extensions, modifications and renewals of said Note, or
any part thercof, however changed in form, manner or amount, and all other indebtedness of Borrower to
Lender or Trustee hereunder.

Initials:

@ -6{WV) (0005).01 Page 3 of 16 Form 3043 1/01
©



BORROWER COVENANTS that Borrower is lawfully seised of the estale hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the title o the Property against all claims and demands,
subject 10 any encumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges,
Borrower shall pay when duc the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or cashier's check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15,
Lender may return any payment or partial payment if the payment or partial payments are insufficient to bring
the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current,
without waiver of any rights hereunder or prejudice o its rights to refuse such payment or partial paymenis in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If
Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the
future against Lender shall relieve Borrower from making payments due under the Note and this Security
Instrument or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following arder of priority: (a) interest due under the
Note; (b) principal due under the Note; {c) amounts due under Section 3. Such paymenis shall be applied 1o
each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to
late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal
balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the exient that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note.

‘Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

P el
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3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under
the Note, until the Note is paid in full, a sum (the "Funds") to provide for paymiént of amounts due for: (a)
taxes and asgessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leaschold payments or ground rents on the Property, if any; (¢) premiums
for any and all insurance required by Lender under Section 5; and (d) Morigage Insurance premiums, if any,
or any sums payable by Borrower to Lender in lieu of the payment of Morigage Insurance premiums in
accordance with the provisions of Section 10. These items are called "Escrow Items.” At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower’s obligation to pay the Funds
for any or all Escrow Items. Lender may waive Borrower’s obligation to pay to Lender Funds for any or all
Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower
shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such
payment within such time period as Lender may require. Borrower’s obligation 10 make such payments and
to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this Secunty
Instrument, as the phrase "covenant and agreement" is used in Scction 9. If Borrower is obligated to pay
Escrow lItems directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shalt then be obligated
under Section 9 1o repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Ttems at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall
pay 1o Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, coltect and hold Funds in an amourt (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law,

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality,
or entity {including Lender, if Lender is an institution whose depaosits are so insured) or in any Federal Home
Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the
gscrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and
Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable
Law requires interest 1o be paid on the Funds, Lender shall not be required to pay Borrower any interest or
earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the
Funds, Lender shall give to Borrower, without charge, an annuat accounting of the Funds as required by
RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as
defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
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Upon payment in full of all sums secured by this Security Instrument, Tender shall promptly refund to
Borrower any Funds held by Lender. o

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the
extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but only so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender’s opinion operate to prevent the
enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded;
or (¢} secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien fo this
Security Instrument. If Lender determines that any part of the Property is subject to a lien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10
days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the
actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting
service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards included within the term "extended coverage,” and any other
hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan,
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s right to
disapprove Borrower’s choice, which right shall not be exercised unreasonably. Lender may require
Borrower (o pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination,
certification and tracking services; or (b) a one-time charge for flood zone determination and certification
services and subsequent charges each time remappings or similar changes occur which reasonably might
affect such determination or certification. Borrower shall also be responsible for the payment of any fees
imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower,

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender’s option and Borrower’s expense. Lender is under no obligation 1o purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not
protect Borrower, Borrower’s equity in the Property, or the contents of the Property, against any risk, hazard
or liability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be payable, with such inierest within thirty days after
the date of the Notice of Placement of Insurance sent by Lender pursuant to W. Va. Code Section
46A-3-109a(c).

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s
right 1o disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
morigagee andfor as an additional loss payec. Lender shall have the right to hold the policies and renewal
certificates. H Lender requires, Borrower shall promptly give 10 Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for
damage 10, or destruction of, the Property, such policy shall include a standard mortgage clause and shall
name Lender as mortgagee and/or as an additional loss payee.
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In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may
make proof of loss if not made prompily by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender’s security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work
has been completed to Lender’s satisfaction, provided that such inspection shall be undertaken promptly.
Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress
payments as the work is completed. Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
eamings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be
paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is
not economically feasible or Lender’s security would be lessened, the insurance proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim
and related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance
carrier has offered to settle a claim, then Lender may negotiate and settle the claim. The 30-day period will
begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or
otherwise, Borrower hereby assigns to Lender (a) Borrower’s rights {0 any insurance proceeds in an amount
not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower’s
rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance
policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the
Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower’s principal residence
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as
Borrower’s principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances
exist which are beyond Borrower’s control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuant to
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if
damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage 1o, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower’s obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
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8. Borrower’s Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or
consent gave materially false, misleading, or inaccurate information or statements to Lender {or failed w
provide Lender with material information) in connection with the Loan. Material representations include, but
are not limited to, representations concerning Borrower’s occupancy of the Property as Borrower’s principal
residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Secarity Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is
a legal proceeding that might significantly affect Lender’s interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or {c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender’s interest in the Property and rights under this Security
Instrument, including proteciing and/or assessing the value of the Property, and securing and/or repairing
the Property. Lender’s actions can include, but are not limited to: (a) paying any sums secured by a lien which
has priority over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys’ fees to
protect its interest in the Property and/or rights under this Security Instrument, including its secured position
in a bankrupicy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate
building or other code violations or dangerous conditions, and have utilities turned on or off. Although
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or
obligation t do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized
under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the daie of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease.
If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender
agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required (o obtain coverage
substantially equivalent 10 the Mortgage Insurance previously in effect, at a cost substantially equivalent 1o
the cost o Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer
selected by Lender, If substantially equivalent Morigage Insurance coverage is not available, Borrower shall
continue to pay to Lender the amount of the separately designated payments that were due when the insurance
coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss
reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithsianding the fact that
the Loan is ultimately paid in full, and Lender shall not be required 1o pay Borrower any inlcrest or earnings
on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in
the amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Morigage Insurance as a condition of making the Loan and Borrower was
required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower
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., shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss
reserve, until Lender’s requirement for Mortgage Insurance ends in accordance with any written agrecment
between Borrower and Lender providing for such termination or until termination is required by Applicable
Law. Nothing in this Section 10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Morlgage Insurance.

Mortgage insurers evaluate their total risk on ail such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce losses. These agreements are
on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these
agreements. These agreements may require the mortgage insurer to make payments using any source of funds
that the morigage insurer may have available (which may include funds obtained from Mortgage Insurance
premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive
from (or might be characterized as) a portion of Borrower’s payments for Morigage Insurance, in exchange
for sharing or modifying the mortgage insurer’s risk, or reducing losses. If such agreement provides that an
affiliate of Lender takes a share of the insurer’s risk in exchange for a share of the premiums paid to the
insurer, the arrangement is often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b} Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender’s securiiy is not lessened. During
such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until
Lender has had an epportunity to inspect such Property to ensure the work has been completed to Lender’s
satisfaction, provided that such inspection shall be undertaken prompily. Lender may pay for the repairs and
restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an
agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds,
Lender shatl not be required to pay Borrawer any interest or carnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender’s security would be lessened, the Miscellaneous
Proceeds shall be applied 1o the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in
Section 2. .

In the event of a total taking, destruction, or loss in value of the Property, the Miscellancous Proceeds
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if
any, paid to Borrower. :

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater
than the amount of the sums secured by this Security Instrument immediately before the partial taking,
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this
Security Instrument shall be reduced by the amount of the Miscellancous Proceeds multiplied by the
following fraction: (a} the total amount of the sums secured immediately before the partial taking, destruction,
or loss in value divided by (b) the fair market value of the Property immediately before the partial taking,
destruction, or loss in value. Any balance shall be paid to Borrower.
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In the event of a partial taking, destruction, or loss in value of the Prop_e};ty in which the fair market
value of the Property immediately before the partial taking, destruction, or 10ss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Party (as defined in the next senterice) offers to make an award to settle a claim for damages, Borrower fails
to respond to Lender within 30 days after the date the notice is given, Lender is anthorized to collect and
apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums secured by this
Security Instrument, whether or not then due. "Opposing Party” means the third party that owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous
Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender’s judgment, could result in forfeiture of the Property or other material impairment of Lender’s interest
in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender’s judgment, precludes forfeiture of the Property or other material impairment of
Lender’s interest in the Property or rights under this Security Instrument. The preceeds of any award or claim
for damages that are auributable o the impairment of Lender’s interest in the Property are hereby assigned
and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied
in the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the Kability of Borrower or
any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or 1o refuse 10 extend time for payment or otherwise modify amortization
of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or
any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy
including, without limitation, Lender’s acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Boymd. Borrower covenanis and
agrees that Borrower’s obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a “co-signer"): (a} is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
{c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer’s
consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower’s
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of
Borrower’s rights and benefits under this Security Instrumeni. Borrower shall not be released from
Borrower’s obligations and Liability under this Security Instrument unless Lender agrees o such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section
20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Bommower fees for services performed in connection with
Borrower’s default, for the purpose of protecting Lender’s interest in the Property and rights under this
Security Instrument, including, but not Limited to, attorneys’ fees, property inspection and valuation fees. In
regard te any other fees, the absence of express authority in this Security Instrument to charge a specific fee
to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees
that are expressly prohibited by this Security Instrument or by Applicable Law,

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connccw’re Loan exceed the
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_ permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitted limits
will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under
the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be
treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is
provided for under the Note). Borrower’s acceptance of any such refund made by direct payment to Borrower
will constitute a waiver of any right of action Borrower might have arising out of such overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must
be in writing. Any notice 1o Borrower in connection with this Security Instrument shall be deemed to have
been given to Borrower when mailed by first class mail or when actually delivered to Borrower’s notice
address if sent by other means. Notice 10 any one Borrower shall constitute notice 1o all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify
Lender of Borrower’s change of address. If Lender specifies a procedure for reporting Borrower’s change of
address, then Borrower shail only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one lime. Any notice to Lender shall
be given by delivering it or by mailing it by first class mail to Lender’s address stated herein unless Lender
has designated another address by notice to Borrower. Any notice in connection with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations
contained in this Security Instrument are subject to any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicifly allow the parties to agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreement by contract. In the event that any
provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take
any action.

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited 1o,
those beneficial interests transferred in a bond for deed, coniract for deed, installment sales contract or escIow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior written
consent, Lender may require immediate payment in full of alt sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permiited by this Security
Instrument without further notice or demand on Borrower.

19. Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior
to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this
Security Instrument; (b) such other period as Applicable Law might specify for the termination of Borrower’s
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right 10 reinsiate; or (c) entry of 4 judgment enforcing this Security Instrument. Those conditions are that
Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as
if no acceleration had occurred; (b) cures any default of any other covenants or agreements; (c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited 1o, reasonable attorneys’
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender’s
interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may
reasonably require to assure that Lender’s interest in the Property and rights under this Security Instrument,
and Borrower’s obligation 1o pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or
cashier’s check, provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18,

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the
Note (together with this Security Instrument) can be sold one or more times without prior notice to Borrower.
A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments
due under the Note and this Security Instrument and performs other mortgage loan servicing obligations
under the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of
the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be
given written notice of the change which will state the name and address of the new Loan Servicer, the
address to which payments should be made and any other information RESPA requires in connection with a
noiice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other
than the purchaser of the Note, the monigage loan servicing obligations to Borrower will remain with the
Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser
unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any Judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such nofice given in
compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a
reasonable period afier the giving of such notice to take corrective action. If Applicable Law provides a time
period which must elapse before certain action can be taken, that time period will be deemed to be reasonable
for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant
to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed to
satisfy the notice and opportunity to take corrective action provisions of this Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
subsiances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b)
“Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate
1o health, safety or environmental protection; (c) “Environmental Cleanup” includes any response action,
remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition”
means a condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten 10 release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b} which creates an Environmental Condition, or (c) which, due 1o the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two
sentences shall not apply to the presence, use, or storage on the Property of small quantigies of Hazardous
Substances that are generally recognized 10 be appropriate to normal residential uses and to maintenance of
the Property (including, but not limited to, hazardous substances in consumer products).

Initials: /

G -6{WV) (0005).01 Page 12 of 16 Form 3049 1/01
®



Borrower shall prompily give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other action by any governmental or regulatory agency or private party invoiving the Property and any
Hazardous Substance or Environmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. I Borrower leamns, or is notified by
any governmental or regulatory authority, or any private party, that any removal or other remediation of any
Hazardous Substance affecting the Property is necessary, Borrower shall promptly take all necessary remedial
actions in accordance with Environmental Law. Nothing herein shall create any obligation on Lender for an
Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower’s breach of any covenant or agreement in this Security Instrument (but mot prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a
default or any other defense of Borrower to acceleration and sale, If the default is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable fees and costs of title evidence.

It Lender invokes the power of sale, Lender or Trustee shall give Borrower, in the manner
provided in Section 15, notice of Lender’s election to sell the Property. Trustee shall give notice of sale
by public advertisement for the time and in the manner prescribed by Applicable Law. Borrower
hereby waives personal service of notice of any sale made hereunder, upon Borrower, its devisees,
agents, successors or assigns, and also waives the posting of notice of sale at the courthouse. Trustee,
without demand on Borrower, shall sell the Property at public auction to the highest bidder for cash at
the time and place and under the terms designated in the notice of sale in one or more parcels and in
any order Trustee determines. Trustee may postpone sale of the Property by public announcement at
the time and place of any previously scheduled sale. Lender or its designee may purchase the Property
at any sale, f

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee’s deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shall apply the proceeds of the sale in the
following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee's fees as
permitted by Applicable Law; (b) to all sums secured by this Security Instrument; and (c) any excess to
the person or persons legally entitled to it.

In the event that foreclosure proceedings are instituted hereunder but are not completed, Trustee
shall be reimbursed for all costs and expenses incurred by it in commencing such proceedings; and all
costs and expenses so incurred by Trustee, together with interest thereon antil paid at the Note default
rate shall be and become a part of the obligations secured hereby and shall be collectible as such.

o
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23. Release, Upon payment of all sums secured by this Security Instroment, Lender shall release this
Security Instrument without charge to Borrower. Borrower shall pay any recordatidn costs.

24. Beneficiary’s Address. The beneficial owner and holder of the Note at the time of execution and
delivery hereof is Lender, whose residence address is stated on the first page of this Security Instrument.

25. Attorneys’ Fees, The provisions in this Security Instrument for Borrower to pay "attorneys’ fees”
shall be void.

26. Notice of Trustee’s Sale. Any notice of other liens which may be given to Lender pursuant 1o W.
Va. Code Section 38-1-4, shall be effective upon the receipt of such notice, in writing, through the regular
United States mail, postage prepaid, addressed to Lender at its address set forth on the face of this Security
Instrument.

A copy of any notice of Trustee’s sale under this Security Instrument shall be served on Borrower by
certified mail, return receipt requested, directed to Borrower at the address stated above or such other address
given to Lender in writing by Borrower, subsequent to the execution and delivery of this Security Instrument.

27. Trustees and Substitution of Trustees. It is hereby expressly covenanted and agreed to all parties
hereto that Lender may, at any time and from time (o time hereafter, without notice, appoint and substitute
another Trustee or Trustees, corporations or person, in place of the Trustee herein named to execute the trust
herein created. Upon such appoiniment, either with or without a conveyance to said substituted Trustee or
Trustees by the Trustees herein named, or by any substituted Trusice in case the said right of appointment is
exercised more than once, the new and substituted Trustee or Trustees in each instance shall be vested with all
the rights, titles, interests, powers, duties and trusts in the premises which are vested in and confeired upon
the Trustees herein named; and such new and substituted Trustee or Trustees shall be considered the
successors and assigns of the Trustees who are named herein within the meaning of this Security Instrument,
and substituted in their place and stead. Each such appointment and substitution shall be evidenced by an
instrument in writing which shall recite the parties 10, and the book and page of record of, this Security
Instrument, and the description of the real property herein described, which instrument, executed and
acknowledged by Lender and recorded in the office of the Clerk of the County Commission of the County
wherein the Property is situate, shall be conclusive proof of the proper substitution and appointment of such
successor Trustee or Trustees, and notice of such proper substitution and appointment to all parties in interest.

The Trustees, or either of them or the survivor thereof, may act in the execution of this trust and in the
event cither of the Trustees shall act alone, the authority and power of the Trustee so acting shall be as full
and complete as if the powers and authority granted (o the Trustees herein jointly had been granted to such
Trustee alone. Either or both of the Trustees are hereby authorized 10 act by agent or attorney in the execution /
of this trust, and it shall not be necessary for any Trustee to be present in person at any foreclosure sale.

28. Waiver of Homestead Exemption. Borrower hereby waives all right of homestead exemption in
the Property. /

29, Lender’s Purchase of Property Insurance. Unless Borrower provides Lender with evidence of the
insurance coverage required and described above, Lender may purchase insurance at Borrower’s expense 1o
protect its interest in Borrower’s Property. This insurance may, but need not, proiect Borrower’s interests.
The coverage that Lender purchases may not pay any claim that Borrower makes or any claim that is made
against Borrower in connection with the Property. Borrower may later cancel any insurance purchased by
Lender, but only after providing Lender with evidence that Borrower has obtained insurance as required by
this Security Instrument. If Lender purchases insurance for the Property, Borrower will be responsible for the
costs of that insurance, including interest and any other charges Lender may impose in connection with the
placement of the insurance, until the effective date of the cancellation or expiration of the insurance. The costs
of the insurance may be added 1o Borrower’s total outstanding balance or obligation. The costs of the
insurance may be more than the cost of insurance Borrower may be able to obtain on Borrower's own.

et
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider executed by Borrower and recorded with it

Witnesses:

5 o~ = (Seal)

GEORGE VANWAGNER -Borrower

(Seal)

-Borrower

{Seal} (Seal)

| -Borrower -Borrower
{Seal) (Seal)

-Borrower -Borrower

{Seal) (Seal)

-Borrower -Borrower
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STATE OF WEST VIRGINIA,

The foregoing instrument was acknowledg

by George Varkagrer

My Commission Expirescﬂ - Qa

ke g g T AT Mgy
, SFEICIAL aEay, 4
HOTARY PUBLIC

(Seal)
STATEQ

P O.BOX 440

by Ceinmisain

This instrument was prepared by

@ ~6{WV) (coos5).01
®

Filef#0562 Varidagrer

AMANDA E_STEN
lF’ILL & FELTE{VB?

MAR TINSBURG, Yy

Tt o 4y

Berkeley
ed before me this  30th day of Qetober 2006,

County ss:

Notary Public

FWEST VinGyw,

H44.4, EDWN MILLER .
25402

Expires Jung 22, 8008

~
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ATTACHMENT “A” - LEGAL DESCRIPTION

i

All that certain lot or parcel of real estate together with the improvements thereon and
appurtenances thereto belonging, situate in Mill Creek District, Berkeley County, West
Virginia, and more particularly described as follows:

All that certain lot or parcel containing 6.000 acres as shown on a
plat made by Gamma Associates, Amoid L. Godlove, C.E., dated
September 19.1975, and recorded in the Office of the Clerk of the
County Court of Berkeley County, West Virginia, in Deed Book
291, at page 40, being subject to easements of record and in
existence.

AND BEING the same parcel of real estate conveyed to George VanWagner by deed
dated the 30" day of October 2006, from Rodney Alien Patrick and Wendy Lee Patrick,
his wife, and recorded in the office of the Clerk of the County Commission of Berkeley
County, West Virginia, immediately preceding this instrument.

FOR PURPQSES OF SECTION 4, ARTICLE |, CHAPTER 38 OF THE CODE OF
WEST VIRGINIA, ANY NOTICE OF TRUSTEE'S SALE SHALL BE MAILED TO THE
GRANTORS HEREUNDER AT THE FOLLOWING ADDRESS (OR SUCH OTHER
ADDRESS SUBSEQUENTLY GIVEN TO LENDERIN WRITING BY THE GRANTORY):
504 Eagle Schoo! Road, Martinsburg, WV 25401

dsb/40562 VanWagner Attachment
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v
o A “This Instrument Prepared By:

4 Gary M. Bullio

National City Mortgage
P.O Box 8800 Dayton,
OH 45401-8800

Recording Requested by &
When Recorded Retum¥l'o:
US Recordings, Inc.

PO Box 19989

. Loulsville, KY 40259
3755570y
= LT%3
SPACE ABOVE THIS LINE FOR RECORDER'S USE

NCM#: 4920821 00001 % , /% 1o F1098F VANWAGNER, GEORGE

MIN and MERS Phone: Recording District: Berkeley

Parcel:

ASSIGNMENT OF Deed of Trust

For value received, the undersigned, hereby grants, assigns and transfers to: National City Mortgage Co. located
at 3232 Newmark Dr, Miamisburg, Oh 45342. All beneficial interest under that certain Deed of Trust dated
10/30/2006 executed by:

Trustor(s) GEORGE VANWAGNER

6od.
to Trustee for Shenandoah Mortgage, LLC recorded#2-ofas  Instrument No. 063 6 in Book/Volume: Q2 ¢/ 6
» Page:2 SS'of the Official Records of Berkeley County, West Virginia describing the land therein:

Property Address: 409 THREE RUN RD, BUNKER HILL, WV 25413

Together with the Note or Notes therein described or referenced to, the money due and to become due thereon with
interest, and all rights accrued or to accrue under said Deed of Trust.

+073072006 10 be executet tie-Pate-o£ Eiling/Recording..
Shenandoah Mortgage, LLC

?WML,«C/}\J\L,

State of OHIO County of MONTGOMERY Wendy Trhli@ortgage Officer

On 12/6/2006 before me, CARRIE MOTZ the undersigned, a Notary Public in and for the State of OHIO,
personally appeared Wendy Trhlin, Mortgage Officer of Shenandoah Mortgage, LLC personally known to me to be
the person whose name is subscribed to the within instrument and acknowledged to me that she executed the same
in her authorized capacity, and that for her signature on the instrument the person, or the entity upon behalf of which
she acted, executed the instrument.

\\l\\\lmuu”l -
S, 00« AN /%0/@
3 <% CARRIE MOTZ, Notary Pubfic in and for the State of OHIO

My Commission Expires: 7/2/2011 My County of Residence: WARREN “‘\‘:‘; / ,.t-,”
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’mis?lnstrurgcnt Prepared By:
Todd Schanéy, Delivery Shipper
National City Mortgage Co.
3232 Newmark Drive
Miamisburg, OH 45342

Recordlng Requested by &

When Recorded Retumn To:
US Recordings, Inc.
PO Box 19989
Louisville, KY 40259

37EECe D,
et Y7

SPACE ABOVE THIS LINE FOR RECORDER'S USE
NCM#: 0004920821 POOL#: 0001246793 jo 310938 VANWAGNER, GEORGE

1
MIN and MERS Phone: M Qy nal Recording District: Berkeley

Assignment Of Deed of Trust
For value received, the undersigned, hereby grants, assigns and transfers to:
Mortgage Electronic Registration Systems, Inc., its successors
and assigns, PO Box 2026 Fliat, Michigan 48501-2026

All beneficial interest under that certain Deed of Trust dated 10/30/2006 executed by:
Trustor(s) GEORGE VANWAGNER
to the Trustee for SHENANDOAH MORTGAGE, LLC recorded 2) 2~ O é as Instrument No.:

in Book/Volume: €2 o/ & Page: ¢p3S™S of the Official Records of
Berkeley County, West Virginia describing the land therein:

Property Address: 409 THREE RUN RD, BUNKER HILL, WV 25413

MERS Phone: 1-888-679-6377
W #[00A696/0/08/0 9851; <
Together with the Note or Notes therein described or referenced to, the money due and to become due thereon with
interest, and all rights accrued or to accrue under said Deed of Trust.

National City

NNA E. FOUDRAY
State of Ohio County of Montgomery SUPERVISOR

On 12/08/06 before me, KATHLEEN LEWIS the undersigned, a Notary Public in and for the State of Ohio,
personally appeared DONNA E. FOUDRAY, SUPERVISOR of National City Mortgage Co. personally known to
me to be the person whose name is subscribed to the within instrument and acknowledged to me that she executed
the same in her authorized capacity, and that for her signature on the instrument the person, or the entity upon behalf

of which she acted, executed the instrument.

§ ﬁ"’fiﬁ,”(‘% KATHLEEN LEWIS, Notary Public in and for the State of Ohio

iy,

B
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: 1 My Commission Expires: 1/6/2009 My County of Residence: Montgomery ‘\'-"‘:_ . C ‘7~' *,
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Ef\
United States Bankruptey Court Voluntary Petition

b

N District of L

& UNGMiA

Neme of Debtor (if individual, enter Last, First, Middle):

Van Woaintr (oesca e

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names usedfy the Debtor in the last 8 yems
(include married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 8 years
(include married, maiden, and trade names}:

Last four digits of Soc. Sec./Complete EIN or other Tax 1LD. No. (if more

than one, state all): (‘p gs’ 3

Last four digits of Soc. Sec./Conplete EIN or other Tax LD. No. (if more than
one, state all):

Street Address of Debtor (No. & Street, City, and State):

137 wo\\tfl/(,durt

H—@%Qfﬂ« ¢, wV

§EY-7

Street Address of Joint Debtor (No. & Street, City, and State):

‘ZIPCODE

County of Resi enc arof the Prmc1pa1 Place of Business:

re\%j Conne

County of Residence or of the Principal Place of Business:

Mailing Address of Debter (if different from street address):

ZIPCODE

Mailing Address of Joint Debtor (if different from street address):

ZIPCODE

Location of Principal Assets of Business Debtor (11 different from street address ab

PoBok 77

/ﬂd/{’mbbwff W)

25/ -

[Type of Debtor {Form of Organization)
(Check ome box.)

Nature of Busmess
(Check all applicable boxes.)

[[] Health Care Business

[ Single Asset Real Estate as defined in
11 US.C. § 101 (51B)

O Raitroad

[T Stockbroker

[1 Commodity Broker
[[] Ciearing Bank

[ Nonprafit Organization qualified under
15 U.8.C. 8§ 501{0)(3)

Fd Individual (includes Joint Debtars)
[] Corporation (includes LLC and LLF)
[ Partaership

[ Other (If debtor is not one of the above
cntities, check this box and provide the
information requested below.)

State type of entity:

Chapter of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

D Chapter 7 m Chapter 11
[} Chapter 8 ] Chapter 12
[l Chapter 13

D Chapter 15 Petition for Recognition
of a Foreign Main Proceeding

Chapter 15 Petition for Recognition
of a Foreign Nonmain Procesding

Nature of Debts (Check one box)

M Consumer/Non-Business D Business

Filing Fee (Check one box)

w Full Filing Fee attached

[:I Filing Fee to be paid in installments (Applicable to individuals only)
Must attach signed application for the court's consideration certifying that the debtor
unable to pay fee except in instzllments. Rule 1004(b), See Official Form 3A.

t

Filing Fee waiver requested (Applicable to chapter 7 individuals only). Must attach
signed application for the court's consideration. Sze Official Form 3B.

Chapter 11 Debtors
Check one box:
D Debtor is a small business debtor as defined in 1k U.B.C. § 101(51D).

Debtor is not a small business debtor as defined in 11 U.S.C. § 101(51D).

Check if:

1:| Debtor's aggregate noncontingent liquidated debts owed to non-insiders or
affiiates are less than $2 million,

is

Statistical/Administrative Infermation THIS $PACE 1§ FOR COURT USE ONLY
Debtor estimates that funds will be available for distribution to unsecured creditors.
Debtor estimates that, after any gxempt property is excluded and administrative expenses paid, there will be no funds available for
distribution te unsecured creditors.
Estimated Number of
Creditors 1- 50- 100- 200- 1,000- 5,001- 10,001- 25,001- 50,001- OVER
49 98 199 939 5,000 10,000 25,000 50,000 100,000 100,000
(5, O O O i O O O O d
Estimated Assets
80t $50,001 to  $100,001t0  $500,061to $1,000,001 to $10,000,001 to  $50,000,001 to  More than
$50,000 $100,000 $500,000 %1 million $10 millicn 550 million $100 millien  $100 millien
(] O H [} A " | O O
Estimated Dehts
30to $50,00! to $100,001t0  $500,001to0 $1,000,001 to $10,000,001 to  $50,000,00Lto  More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million  $100 millicn
0 m 0 [ i, O 0 O




(OfficiaNiom3) 0B0HK-00435 Doc 1-2 Filed 03
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Voluntary Petition
(This page must be completed and filed in every case}

Nam&’of Debtor(s);

Prior Bankruptcy Case Filed Within Last 8 Years (I

f more than one, attach additional sheet)

Location
Where Filed:

Case Number: Date Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate

of this Debtor (If more than one, attach additional sheet)

Name of Debtor: ‘k{ﬂ Case Number: Date Filed:
544 Gttathed]
Dhistrict: Relationship: Judge:
Exhibit A " Exhibit B

(To be completed if debtor is required to file periodic reports (e.g., forms
10K and 10Q) with the Securities and Exchange Commission pursuant to
Section 13 or 15(d) of the Securities Exchange Act of 1934 and is requesting
relief under chapter 11.)

[0 Exhibit A is attached and made a part of this petition.

{To be comptleted if debtor is an individual
whase debts are primarily consumer debts.}

1, the attorney for the petitioner named in the foregoing petition, declare that [ have informed
the petitioner that [he or she] may proceed under chapter 7, 11, 12, or 13 oftitle 11, United
States Code, and have explained the relief available under each such chapter.

1 further certify that I delivered to the debtor the notice required by § 342(b} of the
Bankruptcy Code.

X

Signature of Attorney for Debtor(s) Date

Exhibit C

Does the debtor own or have possussion of any property that poses or is
alleged to pose a threat of imminent and identifiable harm to public health
or safety?

O Yes, and Exhibit C is attached and made a part of this petition.

ﬁNo

Certification Concerning Debt Counseling
by Individual/Joint Debtor(s)

O I'we have received approved budget and credit counseling during the 180-day period
preceding the filing of this petition.

Ifwe request a waiver of the requirement to obtain budget and credit counseiing prior
to filing based en exigent circumstances. (Must attach certification describing.)

Information Regarding the Debt

or (Check the Applicable Boxes)

Venue (Check any applicable box)

Debtor has been domiciled or has had a residence, principal
days immediately preceding the date of this petition or for

place of business, or principal assets in this District for 180
a longer part of such 180 days than in any other District.

[ There isa bankruptey case concerning deblor's affiliate, general partner, or partnership pending in this District.

Debtor is a debter in a foreign proceeding and has its principal place of business or principal assets in the United

a States in this District, or has no principal place of business or assets in the United States but is a defendant in an action
or proceeding [in a federal or state court} in this District, or the interests of the parties will be served in regard to the
relief sought in this District.

Statement by a Debtor Who Resides as a Tenant of Residential Property
Check all applicable boxes.

[1 Landlord has a judgment against the debtor for possession of debtor's residence. (1f box checked, complete the
following.)

(Name of landlord that obtained judgment)
(Address of landiord)

[0 Debtor claims that under applicable nonbankruptcy law, there are circumstances under which the debtor would be
permitted to cure the entire monetary default that gave rise to the judgment for possession, after the judgment for
possession was entercd, and

] Debtor has included in this petition the deposit with the court of any rent that would become due during the 30-day

period after the filing of the petition.




in relSeoigd@abMagEs Doc 1-2  FilerbAddg

debtor
Name case # |date filed |District Relationship |Judge
Hickory Ridge, LLC 07-01251 | 9/24/2007|Northeatern WV |partner Patrick Flately
Manor Park, LLC 07-01672 | 12/27/2007 [Northeatern WV _[partner Patrick Fiately
Winchester Storage LLC 107-01673 | 12/27/2007 [Northeatern WV |partner Patrick Flatel
Vanwood, LLC 07-01671 [ 12/27/2007|Northeatern WV [partner Patrick Flately

Balkrugtayered 03/28/08 12:33:38 attéthgyert fokm 1
50
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FORATBY, Page 3

O
Voluntary Petition "Name of Debtor(s): \
(This page must be completed and filed in every case) @0 @L M\ 0(}@ M éif
Signatures !

Signature(s) of Debtor(s) (Individual/Joint)

I declare under penalty of perjury that the information provided in this petition
is true and correct,

[If petitioner is an individual whose debts are primarily consumer debts and has
chosen to file under chapter 7] 1 am aware that 1 may proceed under chapter 7,
11, 1Z or 13 of titte 11, United States Code, understand the relief available under
each such chapter, and choose to proceed under chapter 7.

[If no attorney represents me and no bankruptcy petition preparer sigas the
petition] I have obtained and read the notice required by § 342{(b} of the
Barnkruplcey Code.

I request relief in g

with the chapter oi;Litlc'_l_L,United States Code,
specified in !

J!/ ‘L?/A;/

X
Henature of Deblor
X

Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Date

Signature of a Foreign Representative

I declare under penalty of perjury that the information provided in chis petition
is true and correct, that 1 am the foreign representative of a debtor in a foreign
proceeding, and that I am autherized to file this petition.

(Check only one box.)

[ I request relief in accordance with chapter 15 of title 11, United States
Code. Certified copies of the documents required by § 1515 of title 11 are
attached.

[ Pursuantto § 1511 oftitle 11, United States Code, Irequest relief inaccordance
with ihe chapter of title 11 specified in this petition. A certified copy of the
order granting recognition of the foreign main proceeding is attached.

(Signature of Foreign Representative)

(Printed Name of Foreign Representative)

Date

Signature of Attorney

X

Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date

Signature of Non-Attorney Bankruptey Petition Preparer

1 declare under penalty of perjury that: (1} I am a bankruptcy petition preparer
as defined in 'l U.S,C, § 110; (2) I prepared this document for compensation
and have provided the debtor with a copy of this document and the notices and
information required under 11 U.S.C. §§ 110({b), 110(h}, and 342(b); and, (3} if
rules or guidelines have been promulgated pursnant to 11 U.S.C. § 119(h) setting
a maximurm fee for services chargeable by bankruptey petition preparers, I have
given the debtor netice of the maximum amount before preparing any document
for filing for a debtor or accepting any fee from the debtor, as required in that
section.Official Form 19B is attached.

Printed Name and title, if any, of Bankruptcy Petition Preparer

Social Security number (If the bankautpcy petition preparer is not an individual,
state the Social Security number of the officer, principal, responsible person or
partner of the bankruptey petition preparer. ¥ Required by 11 U.S.C. § 110.)

Signature of Debtor (Corporation/Partnership)

1 declare under penalty of perjury that the information provided in this petition
is true and correct, and that I have been authorized to file this petition on behalf
of the debtor.

The debtor requests relief in accordance with the chapter of title 11, United
States Code, specified in this petition.

X
Signature of Authorized Individuat

Printed Name of Authorized Individual

Title of Awthorized Individual

Date

Address

Date

Signature of Bankruptcy Petition Preparer or officer, principal, responsible
person,or pariner whose social security number is provided above.

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document unless the bankruptcy petition
preparer is not an individual:

If more than one person prepared this document, attach additional sheets
conforming te the appropriate official form for each person.

A bankruptcy petition preparer's failire to comply with the provisions of title 1]
and the Federal Rules of Bankruptcy Procedure may result infines or imprisonment
or both 11 U.S.C. §I110; I8 US.C. §156.
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Official Form 1, Exhibit D (10/06)

United States Bankruptey Court
Northern District of West Virginia

oo Ot0rme Vi W@mr

Case No.
Debtor(s) Chapter 11

FXHIBIT D - INDIVIDUAL DEBTOR'S STATEMENT OF COMPLIANCE WITH
CREDIT COUNSELING REQUIREMENT

Warning: You must be able to check truthfully one of the five statements regarding credit
counseling listed below. If you cannot do so, you are not eligible to file a bankruptcy case, and the court
can dismiss any case you do file. If that happens, you will lose whatever filing fee you paid, and your
creditors will be able to resume collection activities against you. If your case is dismissed and you file

another bankruptey case later, you may be required to pay a second filing fee and you may have to take
extra steps to stop creditors’ collection activities.

Every individual debior must file this Exhibit D. If a joint petition is filed, each spouse must complete
and file a separaie Exhibii D. Check one of the five statements below and attach any documents as directed.

0 1. Within the 180 days before the filing of my bankruptcy case, I received a briefing from a credit
counseling agency approved by the United States trustee or bankruptcy administrator that outlined the
opportunities for available credit counseling and assisted me in performing a related budget analysis, and [ have
a certificate from the agency describing the services provided to me. Attach a copy of the certificate and a copy
of any debt repayment plan developed through the agency.

{1 2. Within the 180 days pefore the filing of my pankruptcy case, 1 received a briefing from a credit
counseling agency approved by the United States trustee or bankruptey administrator that outlined the
opportunities for available credit counseling and assisted me in performing a related budget analysis, but 1 do
not have a certificate from the agency describing the services provided to me. You must file a copy of a
certificate from the agency describing the services provided to you and a copy of any debt repayment plan
developed through the agency no later than 15 days after your hankruptcy case Is filed.

¥ 3. I certity that 1 requested credit counseling services from an approved agency but was unable to
obtain the services during the five days from the time I made my request, and the following exigent
circumnsiances merit a temporary waiver of the eredit counseling requirement so { can file my cankyupicy €ase
now. [iusi be accompanied by a motion for determingiion by the court.| [Summarize exigent circumstances

neve.] cannit be sched vied e Emenfonly £ing .

If the court is satisfied with the reasons stated in your motion, it will send you an order approving
your request. You must still obtain the credit counseling briefing within the first 30 days after you file
your bankrupicy case and promptly file a certificate from the agency that provided the briefing, together
with a copy of any debt management plan developed through the agency. Any extension of the 30-day
deadline can be granted onfy for cause and is limited to a maximum of 15 days. A motion for extension
must be filed within the 30-day period. Failure to fulfill these requirements may result in dismissal of
your case. If the court is not satisfied with your reasons for filing your bankruptcy case without first
receiving a credit counseling briefing, your case may be dismissed.

Software Copyright (S) 1G96-2005 Best Case Solutions, Inc. - Evanston, il - (80C) 492-8037 Best Case Bankruptcy



/ /
/ /

Official Form 1, Exh. D (10/06) - Cont.

0 4.1 am not required to receive a credit counseling briefing because of: [Check the applicable
statement.] [Must be accompanied by a motion for determination by the court.]

01 Incapacity. (Defined in 11 U.S.C. § 109(h)(4) as impaired by reason of mental illness or
mental deficiency so as to be incapable of realizing and making rational decisions with respect to
financial responsibilities.); .

[ Disability. (Defined in 11 U.S.C. § 109(h)(4) as physically impaired to the extent of being
unable, after reasonable effort, to participate in a credit counseling briefing in person, by telephone, or
through the Internet.); ‘

0 Active military duty in a military combat zone.

01 5. The United States trustee ot bankruptey administrator has determined that the credit counseling
requirement of 11 U.S.C. § 109(h) does not apply in this district.

1 certify under penalty of perju e information provided above is true and correct.

Signatufe of Debtor: el
—~
Date: 3// 27/ e

Software Copyright {c) 1996-2005 Best Case Solutions, Inc. - Evenston, IL. - (800) 492-8037 Best Case Banknuptcy
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Form BZZB {Chapter 11) (10/05) S0
Inre L ‘hjﬁ(ﬂ)\ (A)M V\@/
Debtor(s

Case Number:

(If known)

STATEMENT OF CURRENT MONTHLY INCOME
FOR USE IN CHAPTER 11

In addition to Schedules I and 1, this statement must be completed by every individual Chapter 11 debtor, whether or not filing
jointly. Joint debtors may complete one statement only.

Part I. CALCULATION OF CURRENT MONTHLY INCOME

Maritai /filing status. Check the box that applies and complete the balance of this part of this statement as directed.
a. [0 Unmarried. Complete only Column A (“Debtor’s Income”) for Lines 2-10.
b. [ Married, not filing jointly. Complete only Column A (“Debtor’s Income”) for Lines 2-10.

. [] Married, filing jointly. Complete both Column A (“Debtor’s Income”™) and Column B ("Spouse’s Income”) for
Lines 2-10.

Alt figures must reflect average rmonthly income for the six calendar months prior to filing the | Column A Column B
bankruptcy case, ending on the last day of the month before the filing. If you received Debtor's Spouse’s
different amounts of inceme during these six months, you must total the amounts recelved Income Income

during the six months, divide this total by six, and enter the result on the appropriate line.

2 Gross wages, salary, tips, bonuses, overtime, commissions., % O 3

Net income from the operation of a business, profession, or farm. Subtract Line b
from Line a and enter the difference on Line 3, Do not enter a number less than zero.

3 a. Gross receipts $

b. Ordinary and necessary business expenses %

C. Business income Subtract Line b from Line a $ 4

Net rental and other real property income. Subtract Line b from Line a and enter the
difference on Line 4. Do not enter a number less than zero.

4 a. Gross receipts $ 3&7000 00

b. Ordinary and necessary operating expenses $ 40000 4 00

c. Rental income Subtract Line b from Line a $ <W.00> $

S | Interest, dividends, and royaities.

6 Pension and retirement income. 3

Regular contributions to the household expenses of the debtor or the debtor’s
7 | dependents, including child or spousal support. Do not include contributions from the y 55»
debtor’s spouse if Column B is completed. $< 00>

Unemployment compensation. Enter the amount in Column A and, if applicabte, Column
B. However, if you contend that unemployment compensation received by you or your
spouse was a benefit under the Social Security Act, do not list the amount of such

8 | compensation in Column A or B, but instead state the amount in the space below:

Unemployment compensation claimed to
be a benefit under the Social Security Act | Debtor % Spouse § $ $

Income from all other sources. If necessary, list additional sources on a separate page.
Do not include any benefits received under the Social Security Act or payments received as
a victim of a war crime, crime against humanity, or as a victim of international or domestic
terrorism. Specify source and amount.

a. $
b. $

Total and enter on Line 9 $

10 Subtotal of current monthly income. Add Lines 2 thru 9 in Column A, and, if Column % ﬂ
B is completed, add Lines 2 through 9 in Column B. Enter the total(s). 3

11 | Total current monthly income. If Column B has been completed, add Line 10, Column <g(0 55_00>
A to Line 10, Column B, and enter the total. If Column B has not been completed, enter the




No. 3:08-bk-00435 Doc 1-2 Filed 03/28/08 Entered 03/28/08 12:33:38 Page 8 of

[nfal

r {amount from Line 10, Column A. e '$ (ﬂ. OJ)

Part I1: VERIFICATION

12

[ dectare under penalty of perjury that the information provided in this statement is true correct. (If this a joint case,

both debtors must sign.) /é_,’——-f

Date: __ 3/2-‘? /d y Signatur =—TDebtor)

Date: / Signature:

(Joint Debtor, if any)
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Official Form 7
{10/05)

UNITED STATES BANKRUPTCY COURT

N() i '{j’\‘ﬂab{?/ /) DISTRICT OF (/().06{’ MKQI /N1 A
In re: ét’om l)alf\ (/l)é{mf\ﬂ/ Case No.

Debtor {tf known)

STATEMENT OF FINANCIAL AFFAIRS

This statement is to be completed by every debtor, Spouses filing a joint petition may file a single statement on which
the information for both spouses is combined. 1f the case is filed under chapter 12 or chapter 13, a married debtor must furnish
information for both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed. An individual debtor engaged in business as a sole proprietor, partner, family farmer, or self-employed professional,
should provide the information requested on this statement concerning all such activities as well as the individual's personal
affairs. Do not include the name or address of a minor child in this statement. Indicate paviments. transters and the like 1o minor
children by stating “a minor child.” See 11 U.S.C. § 112; Fed. R, Bankr. P. 1007(m).

Questions 1 - 18 arc to be completed by all debtors. Dcbtors that are or have been in business, as defined below, also
must complete Questions 19 - 25. Tf the answer to an applicable guestion is "None,” mark the box labeled "None." 1f
additional space is needed for the answer to any guestion, use and attach a separate sheet properly identified with the case name,
case number (if known), and the number of the question.

DEFINITIONS

"In business.” A debtor is "in business" for the purpose of this form if the debtor is a corporation or partnership. An
individual debtor is "in business" for the purpose of this form if the debtor is or has been, within six years immediately preceding
the filing of this bankruptcy case, any of the following: an officer, director, managing exccutive, or owner of 5 percent or more
ol the voting or equity securities of a corporation; a partner, other than a limited pariner, of a partnership: a sole proprietor or
self-employed full-time or part-time. An individual debtor also may be “in business™ for the purpose of this form if the debtor
engages in a trade, business, or other activity, other than as an employee, to supplement income from the debtor’s primary
employment.

“Insider.” The term "insider” includes but is not limited to: relatives of the debtar; general partners of the debtor and
their relatives; corporations of which the debtor is an officer, director, or person in control; officers. directors, and any owner of
5 percent or mote of the veting or equity securities of a corporate debtor and their refatives: affiliates of the debtor and insiders
of such affiliates; any managing agent of the debtor. 11 US.C. § 101.

1. Income from employment or operation of business

None State the gross amount of income the debtor has received from employment, trade, or profession, or from operation of

[ the debtor's business, including part-time activities either as an employee or in independent trade or business, from the
beginning of this calendar year to the date this case was commenced. State also the gross amounts received during the
two years immediately preceding this calendar year. (A deblor that mainiains, or has maintained, financial records on
the basis of a fiscal rather than a calendar year may report fiscal vear income. [dentify the beginning and ending dates
of the debtor's fiscal year.) 1f a joint petition is filed, state income for each spouse separately. (Married debtors filing
under chapter 12 or chapter 13 must state income of both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)

AMOUNT SOURCE

0.00 doo8 Mmcom L

>35,000.09 approtifrate aom(mwmdm/;géf
14 00000 0 Gross nome GWM@WNM@)
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2. Income other than from employment or operation of business

Noge State the amount of income received by the debtor other than from employment, trade, profession, operation of the

ﬁ; debtor's business during the two years immediately preceding the commencement of this case. Give particulars. 1fa
joint petition is filed, state income for each spouse separately. (Married debtors filing under chapter 12 or chapter 13
must state income for each spouse whether or not 2 joint pefition is tiled, unless the spouses are separated and a joint
petition is not filed.)

AMOUNT SOURCE

3.  Payments to creditors

Complete a. or b., as appropriate, and c.

Noae

ﬁ a. Individual or joint debior(s) with primarily consumer debis: List all payments on loans, installment purchases of
goods or services, and other debts to any creditor made within 90 days immediately preceding the commencement of
this case if the aggregate value of all property that constitutes or is affected by such transfer is not less than $600,
Indicate with an asterisk (*) any payments that were made to a creditor on account of a domestic support obligation or
as part of an alternative repayment schedule under a plan by an approved nonprofit budgeting and creditor counseling
agency. (Married debtors filing under chapter 12 or chapter 13 must include payments by either or both spouses
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CRETITOR  DATES OF AMOUNT AMOUNT
PAYMENTS PAID STILL OWING
None
J b. Debtor whose debis are not primarily consumer debts: List each payment or other transter to any creditor made

within 90 days immediately preceding the commencement of the case if the aggregate value of all property that
constitutes or is affected by such transfer is not less than $5,000. (Married debtors filing under chapter 12 or chapter
13 must include payments and other transfers by either or both spouses whether or not a joint petition is filed, unless
the spouses are separated and a joimt petition is not filed.)

NAME AN ADDRESS OF CREDITOR DATES OF AMOUNT AMOLUNT
PAYMENTS/ PAID OR STILL
S5e¢ dét_q 05\60{ TRANSFERS VALUE OF OWING
TRANSEERS

None

. All debtars: List all payments made within one year immediately preceding the commencement of this case
10 ot for the benefit of creditors who are or were insiders. (Married debtors filing under chapter 12 or chapter 13 must

include payments by either or both spouses whether or not a joimt petition is filed, unless the spouses are separated and
a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR  DATE OF AMOUNT AMOUNT
AND RELATIONSHIP TO DEBTOR PAYMENT PAID STILL OWING

4. Suits and administrative proceedings, executions, garnishments and attachments
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in re: George Van Wagner

Statement of Financial Affairs

debtor
Name and date Security Address principle acct# security 80 pd
National City Mortgage [PO Box 1820 $465,000.00 4920821]409 Three Run Rd
Dayton, Chio 45401 Bunker Hill, WV 25413
National City Mortgage [PO Box 1820 $451,985.00 4829305{127 Walker Ct
Sep-06(Dayton, Ohio 45401 Hedgesville, WV 25427
EMC Mortgage Corp.  |PO Box 283150 $160,000.00[ 19710508|140 Topaz Lane
Sep-07{Lewisville, TX 75029 Inwood, WV 25428
EMC Mortgage Corp.  |PO Box 293150 $159,925.00] 19730019|160 Topaz Lane
Jul-07|Lewisville, TX 75029 Inwood, WV 25428
CMS, LLC PO Box 79001 $139,749.00[ 7000001177226 Topaz Lane
Aug-07|Phonix, AZ 85062 Inwood, WV 25428
Wells Fargo PO Box 14411 $457,657.00] 68387919|44 Stailion Ct
Mar-07|Des Moines, |A 50306 Hedgesvilie, WV 25427
D
‘America Servicing Co  |PO Box 10388 $315,370.00] 1127055054]2887 Middleway Pk
Sep-06|Des Mcines, 1A 50306 Bunker Hifl, WV 25413
HSBC PO Box 37282 $79,461.00[ 133909272887 Middleway Pk
Sep-06|Baltimore, MD 21297 Bunker Hill, WV 25413
Jefferson Security Bank |PO Box 35 $100,000.00 1203355/168 Ms. Stacy Lane $2,481.00
Jan-08|{Sheperdstown, WV 25443 Martinsburg, WV
Total $2,329,147.00 $2,481.00

attachment to 3b.
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debtor
Name Address account # balance |stmnt date |90 pd
GE Money Bank  |PO Box 960061 6019171201662270 | $1,618.15 2/21/2008 $170.00
866-396-8254 Orlando, Ft 32896
Citifinancial PO Box 22060 6032590298940015 | $6,047.28| 3/8/2008
800-250-6748 Tempe, AZ 85285
JC Penny PO Box 981131 47675812691 $246.38] 2/7/2008 $100.00
800-527-0881 El Paso, TX 79098
Kohis PO Box 3043 047-3438-018 $839.66| 3/14/2008 $100.00
800-564-5740 Milwalkee, WI 53201
King Size PO Box 182273 167-088-587 $620.001 2/1/2008 $125.00
866-705-3391 Columbus, OH 43218
BB&T PO Box 698 4856711000588060 | $2,187.84| 3/13/2008
800-476-4228 Wilson, NC 27894
American General [281 Aikens Ctr 4302607 $5,280.40| 3/17/2008 $310.00
304-264-9400 Martinshurg, WV 25404
City Hospital PO Box 2869 V00001821744 $4,017.00] 2/28/2008
888-802-1092 Martinsburg, WV 25402
Home Depot PO Box 689100 6035320207883453 $605.74| 12/17/2007 $50.00
800-677-1232 Des Moine, |A 50368
Shell Credit Card {PO Box 689151 180-511-255 $1,676.36] 1/7/2008 $200.00
800-331-3703 Des Moine, |A 50368
Capital One PO Box 30285 4862362627690400 | $1,430.00f 2/14/2008 $750.00
800-903-3637 Salt Lake City, UT 84130
Total $24,568.81 $1,805.00
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Name & Date Address account # balance vehicle 90 days paid

FirstUnited Bank |PO Box 6§36 1072-2990216402 | $42,000.00|Ford Exp 2008
Jul-07 [Oakland, MD 21550

GMAC PO Box 380801 020-9117-62420 $22,000.00;Chevy Van 2008 $1,602.00
Oct-07|Bloomington, MN 55438

FirstUnited Bank [PO Box 636 1072-3900217369 | $16,000.00{Kia Serento 2007 $1,248.00
Sep-07|0Oakland, MD 21550

BB&T PO Box 2308 9052709978| $11,751.00|Kia 2007 $292.00
Sep-07 |Wilson, NC 27894

Kubota 1175 S Guild Ave, 16782385| $10,718.00[tractor
Apr-06|Lodi, CA 95240

Total $102,469.00 $3,142.00

The balance is

the debtors

interest
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None a, List all suits and administrative proceedings to which the debtor is or was a party within one year immediately
0 preceding the filing of this bankruptcy case. (Married debtors filing under chapter 12 or chapter 13 must include

formation concerning either or both spouses whether or not a joint petition is filed, unless the spouses are separated
and a joint petition is not filed.)

CAPTION OF SUIT COURT OR AGENCY STATUS OR
AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPGSITION

Hed dﬁﬂﬁﬁ&é&{

Ng b. Describe all property that has been attached, garnished or seized under any legal or equitable process within one

Jﬁﬁ year immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13
must include information concerning property of either or hoth spouses whether or not a joint petition is filed, uniess
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRISS DESCRIPTION
OF PERSON FOR WHOSE DATE OF AND VALUE
BENEFIT PROPERTY WAS SEIZED SEIZURE OF PROPERTY

5. Repossessions, forcclosures and returns

None List all property that has been repossessed by a creditor, sold at a foreclosure sale, transferred through a deed in lieu
of foreclosure or returned to the seller, within one year immediately preceding the commencement of this case.
(Married debtors filing under chapter 12 or chapter 13 must include information concerning property of either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not fited.)

DATE OF REPOSSESSION, DESCRIPTION
NAME AND ADDRESS FORECLOSURE SALE, AND VALUE
OF CREDITOR OR SELLER TRANSFER OR RETURN OF PROPERTY / _65
Lepsue Livvg, 7LLC 3-7-0008 43 Pesidaaal 10
(a kv ,
Mo Vervnria // 0200,0ﬂ0 o0

Mo bug WV 2504

6. Assignments and receiverships

a. Describe any assignment of property for the benefit of creditors made within 120 days immediately preceding the

K commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include any assignment by
either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed.)

TERMS OF
NAME AND ADDRESS DATE OF ASSIGNMENT
OF ASSIGNEE ASSIGNMENT OR SETTLEMENT
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in re:George Van Wagner
debtor

Statement of Financial Affairs

Name case# |date filed |District nature of proceeding iJudge status

Hickory Ridge, LLC 07-01251 | 9/24/2007 [Northeatern WV |chapter 7 bankruptcy  jPatrick Flately |in litigation
Manor Park, LLC 07-01672 | 12/27/2007|Northeatern WV |chapter 7 bankruptcy Patrick Flately |in litigation
Winchester Storage LLC |07-01673 | 12/27/2007{Northeatern WV jchapter 7 bankruptcy Patrick Flately |in litigation
Vanwood,LLC 07-01671 | 12/27/2007 |Northeatern WV |chapter 7 bankruptcy Patrick Flately |in litigation

50

attachment 4a.
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e b. List all property which has been in the hands of a custodian, receiver, or court-appointed official within one year
E\ immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must
include information concerning property of either or both spouses whether or not a joint petition is filed, unless the
spouses are separated and a joint petition is not filed.)

NAME AND LOCATION DESCRIPTION
NAME AND ADDRESS OF COURT DATE QF AND VALUE
OF CUSTODIAN CASE TITLE & NUMBER ORDER Of PROPERTY
7. Gifts
Nope List all gifts or charitable contributions made within one year immediately preceding the commencement of this case
ﬂ except ordinary and usual gifts to family members aggregating less than $200 in value per individual family member

and charitable contributions aggregating tess than $100 per recipient. {(Married debtors filing under chapter 12 or
chapter 13 must include gifts or contributions by either or both spouses whether or not a jeint petitior is filed, unless
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS RELATIONSHIP DESCRIPTION
OF PERSON TO DEBTOR, DATE AND VALUE
OR ORGANIZATION IF ANY OF GIFT OF GIFT
8. Losses

one List al! losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement

of this case or since the commencement of this case, (Married debtors filing under chapter 12 or chapter 13 must
include losses by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a
Jjoint petition is not filed.}

DESCRIPTION DESCRIPTION OF CIRCUMSTANCES AND, IF
AND VALUE OF LOSS WAS COVERED IN WHOLE CR IN PART DATE
PROPERTY BY INSURANCE, GIVE PARTICULARS OF LOSS

9. Payments related to debt counseling or bankruptey

Noge List all payments made or property transferred by or on behalf of the debtor to any persons, including attorneys, for
‘ﬁ\ consultation concerning debt consolidation, relief under the bankruptey law or preparation of a petition in bankruptey
within one year immediatzly preceding the commencement of this case.

DATE OF PAYMENT, AMOUNT OF MONEY OR
NAME AND ADDRESS NAME OF PAYER IF DESCRIPTION AND
OF PAYEE OTHER THAN DEBTOR VALUE OF PROPERTY

10. Other transfers
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a.  List all other property, other than property transferred in the ordinary course of the husiness or financial affairs of
the debtor, transferred either absolutely or as security within two years immediately preceding the
commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include transfers by
either or both spouses whether or not a joint petition is filed. uniess the spouses are separated and a joint petition is
not filed.)

: DESCRIBE PROPERTY
NAME AND ADDRESS OF TRANSFEREE, TRANSFERRED AND
RELATIONSHIP TO DEBTOR DATE VALUE RECEIVED

b. Listall property transferred by the debtor within ten years immediately preceding the commencement of this case
to a sclf-settled trust or similar device of which the debtor is 4 beneficiary.

NAME OF TRUST OR OTHER DATE(S) OF AMOUNT OF MONEY OR DESCRIPTION
DEVICE TRANSFER(S) AND VALUE OF PROPERTY OR DEBTOR'S
INTEREST IN PROPERTY

&

11. Closed financial accounts

List all financial accounts and instruments held in the name of the debtor or for the benefit of the debtor which were
closed, sold, or otherwise transferred within one year immediately preceding the commencement of this case. Include
checking, savings, or other financial accounts, certificates of deposit, or other instruments: shares and share accounts
held in banks, credit unions, pension funds, cooperatives, associations, brokerage houses and other financial
institutions. (Married debtors filing under chapter 12 or chapter 13 must include information concerning accounts or
instruments held by or for either or both spouses whether or not a joint petition is filed, unless the spouscs are
separated and a joint petition is not filed.)

TYPE OF ACCOUNT, LAST FOUR AMOUNT AND
NAME AND ADDRESS DIGITS OF ACCOUNT NUMBER, DATE OF SALE
OF INSTITUTION AND AMOUNT OF FINAL BALANCE OR CLOSING

%

12. Safe deposit boxes

List each safe deposit or other box or depository in which the debtor has or had securities, cash, or other valuables
within one year immediarely preceding the commencement of this case, (Married debtors filing under chapter 12 or
chapter 13 must include boxes or depositories of cither or both spouses whether or not a joint petition is filed, unless
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS NAMES AND ADDRESSES DESCRIPTION  DATE OF TRANSFER
OF BANK CR OF THOSE WITH ACCESS OF OR SURRENDER,
OTHER DEPOSITORY TO BOX OR DEPOSITORY CONTENTS IFANY

13. Setoffs B
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Negpe List all setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding

ﬁ the commencement of this case. (Matried debtors filing under chapter 12 ot chapter 13 must include information
concerning either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)

DATE OF AMOUNT
NAME AND ADDRESS OF CREDITOR SETOFF OF SETOFF

i4. Property held for another person

K List all property owned by another person that the debtor helds or controls.

NAME AND ADDRESS DESCRIPTION AND
OF OWNER VALUE OF PROPERTY LOCATION OF PROPERTY

15. Prior address of debtor

None

d If debtor has moved within three years immediately preceding the commencement of this case, list all premises
which the debtor occupied during that peried and vacated prior to the commencement of this case. If a joint petition is
filed, report also any separate address of either spouse.

4 Sxaly T w\‘%;bm Y 6:%855?%}\@/ G20t T §-2000
S4Y Eagle S0 RA - Jpu hvoig, o)/ 7- 3004 Yy 3 g0l

16. Spouses and Former Spouses

California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or Wisconsin) within eight
years immediately preceding the commencement of the case, identify the name of the debtor’s spouse and of
any former spouse who resides or resided with the debtor in the community property state.

Ne[e I the debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona,

NAME
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17. Environmental Information.
For the purpose of this question, the following definitions apply:

"Environmential Law" means any federal, state, or local statate or regulation regulating pollution, contamination,
releases of hazardous or toxic substances, wastes or material into the air, land, soil, surface water, groundwater, or

other medium, including, but not limited to, statutes or regulations regulating the cleanup of these substances, wastes,
or material,

"Site" means any location, facility, or property as defined under any Environmental Law, whether or not presently or
formerly owned or operated by the debtor, including, but not limited to, disposal sites.

"Hazardous Material” means anything defined as a hazardous waste, hazardous substance, toxic substance, hazardous
material, pollutant, or contaminant or similar terms under an Environmental Law.

&

a. List the name and address of every site for which the debtor has received notice in writing by a governmental
unit that it may be liable or potentially liable under or in violation of an Environmental Law. Indicate the
governmental unit, the date of the notice, and, if known, the Environmental Law:

SITE NAME NAME AND ADDRESS DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW

igﬁl‘le

b. List the name and address of every site for which the debtor provided notice to a governmential unit of a release
of Hazardous Material. Indicate the governmental unit to which the notice was sent and the date of the notice.

SITE NAME NAME AND ADDRESS DATE OF ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW

¢. List all judicial or administrative proceedings, including settlements or orders, under any Environmental Law with
respect to which the debtor is or was a party. Indicate the name and address of the governmental unit that is or was 2 party
to the proceeding, and the docket number.

NAME AND ADDRESS DOCKET NUMBER STATUS OR
OF GOVERNMENTAL UNIT DISPOSITION

None

18 . Nature, location and name of business

a. Ifthe debtor is an individual, list the names, addresses, taxpayer identification numbers, nature of the businesses,
and beginning and ending dates of all businesses in which the debtor was an officer, director, partner, or managing
executive of a corporation, partner in 2 partnership, sole proprietor, or was self-employed in a trade, profession, or
other activity either full- or pari-time within six years immediately preceding the commencement of this case, or in
which the debtor owned 5 percent or more of the voting or equity securities within six years immediately preceding
the commencement of this case.

If the debtor is a partnership, list the names, addresses, taxpayer identification numbers, nature of the businesses, and
beginning and ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the
voting or equity securities, within six years immediately preceding the commencement of this case.

If the debior is a corporation, list the names, addresses, taxpayer identification numbers, nature of the businesses, and
beginning and ending dates of all businesses in which the debtor was a partner or owned 5 percent or more of the
voting or equity securities within six years immediately preceding the commencement of this case.



No. 3:08-bk-00435 Doc 1-2 Filed 03/28/08 Entered 03/28/08 12:33:38 Page 20 of

in re: George Van Wagner

Statement of Financial Affairs

==\

debtor

Name Tax ID address business dates comments

Hickory Ridge 34-2020911 |PO Box 867 residential construction
Martinsburg, WV

Manor Park Plaza 20-4368514 |PO Box 867 land developement
Martinshurg, WV

Norwood 55-0779177 |PO Box 867 residential construction
Martinsburg, WV

Stallion Ranch 20-4947013 PO Box 867 residential construction
Martinsburg, WV

Topaz 51-05948001P0 Box 867 residential construction
Martinsburg, WV

Vanwood 74-3154388 |PO Box 867 residential construction
Martinsburg, WV

Winchester Storage |20-5431161 |PO Box 867 land developement
Martinsburg, WV

VAC LLC PO Box 867 residential construction
Martinsburg, WV

Leisure Living PO Box 867 residential construction forclosed 3/7/2008

D Martinsburg, WV

Eagle Properties PO Box 867 residential construction

Martinsburg, WV

attachment 18a
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LAST FOUR DIGITS
OF SOC, SEC. NO./ BEGINNING AND
NAME COMPLETE EIN OR  ADDRESS NATURE OF BUSINESS  ENDING DATES
OTHER TAXPAYER
LD ND.

see altached

Nope b. Identify any business listed in response to subdivision a., above, that is "single asset real estate” as
}Zf defined in 11 U.S.C. § 101.
NAML ADDRESS

The following questions are 1o be completed by every debtor that is a corporation or partnership and by any individual
debtor who is or has been, within six years immediately preceding the commencement of this case, any of the following: an
officer, director, managing executive, or owner of more than 5 percent of the voting or equity securities of a corporation; a
pariner, other than a limited partner, of a partnership, a sole proprietor, or setf-employed in a trade, profession, or other activity,
either full- or part-time.

(An individual or joint debtor should compiete this portion of the statement only if the debtor is or has been in business, as
defined above, within six years immediately preceding the commencement of this case. A debtor who has not been in busivess
within those six years should go directly to the signature page.)

19. Books, records and financial statements

None a. List all bookkeepers and accountants who within two years immediately preceding the filing of this
bankruptcy case kept or supervised the keeping of books of account and records of the debtor.

NAME AND ADDRESS DATES SERVICES RENDERED
LBuzz Cole HSA k@\ns 51 /YWWWI wy  gwoes -~ Pfﬁ%wf
Alaria SVn_36Uemic . Netvobig iy Qo -2007

None b. List all firms or individuals who within two years immediately preceding the filing of this bankruptcy
O case have audited the books of account and records, or prepared a financial statement of the debtor.

NAME RESS DATES SERVICES RENDERED

Cole+ Co. 115 Aikers Gt 511 LO05- precent
)
Aizz C&(ﬂ&,d/} ﬂ?d/-/’mbbwf’ Lg/ v/

None c. Listall fims or individuals who at the time of the commencement of this case were in possession of the
books of account and records of the debtor. If any of the books of account and records are not available, explain.

NAME ADDRESS

Gevde \n Wegrer Mvailable /-7 Ullter (- Ap@sm/g wY
A5Y>T7
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Nene d. List all financial institutions, creditors and other parties, including mercantile and trade agencies, to whom a
financial statement was issued by the debtor within two years immediately preceding the commencement of this case.

NAME AND ADDRESS DATE ISSUED

1/ '?pz,; 5F : repeund €vtry e MoyThs
w57

A4 sbmsovry, W g0y

20. Inventories

Noge a. Listthe dates of the last two inventories taken of your property, the name of the person who supervised the
ﬁ taking of each inventory, and the doflar amount and basis of each nventory.

DOLLAR AMOUNT
OF INVENTORY

DATE OF INVENTORY INVENTORY SUPERVISOR (Specify cost, market or other basis)
No b. List the name and address of the person having possession of the records of each of the inventories reported
g in a., above.
NAME AND ADDRIESSES
OF CUSTODIAN
DATE OF INVENTORY OF INVENTORY RECORDS

21. Current Partners, Officers, Directors and Shareholders

ﬁe a.  Ifthe debtor is a partnership, list the nature and percentage of partnership interest of cach member of the

partnership,

NAME AND ADDRESS NATURE OF INTEREST PERCENTAGE OF INTEREST
No b.  Ifthe debtor is a corporation. list all officers and directors of the corporation, and each stockholder who
K directly or indirectly owns, controls, or holds 5 percent or more of the voting or equity securities of the

corporation.
NATURE AND PERCENTAGE
NAME AND ADDRESS TITLE OF STOCK OWNERSHIP

22 . Former partners, officers, directors and shareholders

Nege a.  Ifthe debtor is a partership, list each member who withdrew from the partnership within one year immediately
& preceding the commencement of this case.

NAME ADDRESS DATE OF WITHDRAWAL
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Noge b. If'the debtor is a corporation, list all officers. or dircctors whose relationship with the corporation terminated
ﬁ\ within one year immediately preceding the commencement of this casc.
MNAME AND ADDRESS TITLE DATE OF TERMINATION
23 . Withdrawals from a parinership or distributions by a corporation
None If the debtor is a partnership or corporation, list all withdrawals or distributions credited or given to an insider,
0 including compensation in any form. bonuses, loans, stock redemptions, options exercised and any other perquisite
during one year immediately preceding the commencement of this case.
NAME & ADDRESS AMOUNT OF MONEY
OF RECIPIENT, DATE AND PURPOSE OR DESCRIPTION
RELATIONSHIP TO DEBTOR OF WITHDRAWAL AND VALUE OF PROPERTY
fedley izt ppgo07 a5 00000
Az Vér/ 2
Am Gold FntervsT
/M bij, w 1/3_549 t/ Fn
24, Tax Consolidation Group.
K If the debtor s a corporation, Hist the name and federal taxpayer identification number of the parent corporation of any
consolidated group for tax purposes of which the debtor has been a member at any time within six years

immediately preceding the commencement of the case.

NAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER (EIN)

25. Pension Funds.
o If the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to
K which the debtor, as an employer, has been responsible for contributing at any time within six years immediately

preceding the commencement of the case.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER (EIN)

* ok ok & ok ¥
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[If completed by an individual or individual and spouse]

I declare under penalty of perjury that I have read the answers contained in the foregoing statemgit of financial affairs and
any attachments thereto and that they are true and correct.

Date ‘3;/1 q‘/ O? Signature

of Debtgp~""

Date Signature
of Joint Debtor
{if any)

{{f completed on bekalf of a partnership or corporation]

1, declare under penalty of perjury that ! have read the answers contained in the foregoing statement of financial affairs and any attachments therete and
that they are true and correct to the best of my knowledge, information and belief,

Date Signature

Print Name and Title

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

continuation sheets attached

Fenalty for making a false statement: Fine of up to 3500000 or imprisonment Jor up to 3 years, or both. 18 U.S.C. §§ 152 and 3571

DECLARATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITEON PREPARER (See 11 U.S.C. § 110y

I declare under penalty of perjury that: (1) 1am a bankruptcy petition preparer as defined in 11 U.S.C. § 110; {2) 1 prepared this docurnent for
compensation and have provided the debtor with 2 copy of this document and the notices and information required under 11 U.5.C §§ 110(b), 110(h), and
342(b); and, (3) if rules or guidelines have been promulgated pursuant to 11 U.S.C. § 110(h) setting & maximum fee for services chargeable by bankruptey
petition preparers, I have given the debtor notice of the maximum amount before preparing any document for filing for a debtor or accepting any fee from the
debtor, as required by that section.

Printed or Typed Name and Title, if any, of Bankruptcy Petition Preparer Social Security No.(Required by 11 US.C. § 110.)

If the bankruptcy petition preparer is not an individual, state the name, title (if any), address, and social security number of the officer, principal, responsible
person, or partner whe signs this documen.

Address
X —_ -
Signature of Bankruptcy Petition Preparer Date

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document unless the bankruptey petition preparer is
not an individval:

1f more than one person prepared this decument, attach additional signed sheets conforming to the appropriate Official Form for each person.

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in
Sines or inprisonment or both. 18 U.S.C. § 156,
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Debtor -

Case No.

P4 lof3

Entered 03/28/08 12:33:38 Page 25 of

SCHEDULE A - REAL PROPERTY

(If known)

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a co-
tenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor’s own benefit. If the debtor is married, state whether husband, wife, or both own the property by placing an “H,” “W,” L, or “C” in the
column labeled “Husband, Wife, Joint, or Community.” Ifthe debtor holds no interest in real property, write “None™ under “Deseription and Location

of Property.”

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and

Unexpired Leases.

If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured elaim. See Schedule D. fno entity claims
to hold a secured interest in the property, write “None” in the column labeled “Amount of Secured Claim.”

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property

Claimed as Exempt.

e Stallisn CE-
Hodagsulle, WV 3507

o To - Lang
Inbddaﬁa.wvas“[a‘f
fontal Puplity
o Topez-Lane
'&v\woag WV

. Ouundd by ddotec

Cone “NW

Duoned by debia

DESCRIPTION AND E__ E CURRENT YALUE AMOUNT OF
LOCATION OF NATURE OF DEBTOR’S e = OF DEBTOR’S SECURED
PROPERTY INTEREST IN PROPERTY '?'__E INTEREST IN CLAIM
% : PROPERTY, WITHOUT
= o DEDUCTING ANY
= SECURED CLAIM
OR EXEMFPTION

409 Theee R 4 OWNeA bidebtar <00,009 .00 |39 95500

Ponler thll UO!&SWB

(orta\ Pop/e/ <30 p00-00 45l1,985.00

S % \,22)34, Ouwnedby \dyrov ’

e oged

| 5500009

(35,000.00

1599500

!(Jaj 000,00

Ron Sl YK

th Total ™

(Report also on Summary of Schedules.}

[9%0,000 .00

( Bk

A
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—

Debtor —

SCHEDULE A - REAL PROPERTY QNWU@A

Case No.

¢4 43

Entered 03/28/08 12:33:38 Page 26 of

(If known)

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a co-
tenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor’s own benefit. If the debtor is married, state whether husband, wife, or both own the property by placing an “H,” “W.,” “J,” or “C” in the
column labeled “Husband, Wife, Joint, or Community.” 1f the debtor holds no interest in real property, write “None™ under “Description and Location

of Property.”

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and

Unexpired Leases.

1f an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Schedule D. 1fno entity claims
to hold a secured interest in the property, write “None” in the column labeled “Amount of Secured Claim.”

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property

Claimed as Exempt.

BESCRIPTION AND
LOCATION OF
PROPERTY

NATURE OF DEBTOR’S
INTEREST IN PROPERTY

HUSBAND, WIFE, JOINT,
0OR COMMUNITY

CURRENT VALUE
OF DEBTOR’S
INTEREST IN

PROPERTY, WITHOUT
DEDUCTING ANY
SECURED CLAIM

OR EXEMPTION

AMOUNT OF
SECURED
CLATM

—y
204 Topazlane
Tnwosd WV 25438

rental fropety

103 Mo Shaci Lant
Mfm)bu%wl/
2757 Middhewny P
Socker 1l Wy
(et proge H’L/

e a{—\ﬁdM\ -

(enta| Propst

OwneAby chebota—
gk bvdabﬁr

owneA by ddbtar

/5’5 e .00
,-55‘,900.00

{oS, 0002

129,7%4.00

), gﬂ’ 000 o0

3 75” 900 .00

b Db Total ™

(Report also on Summaty of Schedules;)

Ad5 0. 00

Contnud
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v :

In re Case No.

ebtor (If known)

SCHEDULE A - REAL PROPERTY

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a co-
tenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor’s own benefit. If the debtor is married, state whether husband, wife, or both own the property by placing an “H,” “W,” =), or *C” in the
column labeled *“Husband, Wife, Joint, or Community.” 1f the debtor holds no interest in real property, write “None” under “Description and Location
of Property.”

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

1f an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Schedule D. If no entity claims
to hold a secured interest in the property, write “None™ in the column labeled “Amount of Secured Claim.”

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property

Claimed as Exempt.

DESCRIPTION AND
LOCATION OF
PROPERTY

NATURE OF DEBTOR’S
INTEREST IN PROPERTY

E_
ﬁ_% CURRENT VALUE
& OF DEBTOR'S

- X INTEREST IN
£S5 [ PROPERTY, WITHOUT
B2S DEDUCTING ANY
2 SECURED CLAIM

OR EXEMPTION

AMOUNT OF
SECURED
CLAIM

ickory Ridge LL C
A,@i}t;\@cgfww'/
Mo K Plazarc
V@Wkeln/@"”kl‘wv

anoo\‘ LL(— N
erkeeq(aviy W v

Borkdly (o, WV

L}\)N\(Dkﬂbw/ éWfﬂG‘L"

=00

WML

/00 Z,

<%

4. (pmillion

2. % milhion
Sy

Too,000.00

< < pollron
/,Smi”iﬁﬂ

LLomillion

7Y o000

Gw d Total ™

1 195,006.00

{Report also on Summary of Schedules.)
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e (30000, Vi {A)aﬁ W Case o

~F"Debtor

{If known)

SCHEDULE B - PERSONAL PROPERTY

Exceptas directed below, listall personal property of the debtor of whatever kind. Ifthe debtor has no property inone or more of the categories,
place an “x™ in the appropriate position in the column labeled “None.™ If additional space is needed in any category. attach a separatc sheet properly
identified with the case name, case number, and the number of the category. If the debtor is married, state whether husband, wife, or both own the
property by placing an “IL” “W.” “).” or “C” in the column labeled “lusband. Wife, Joint, or Community.” If the debtor is an individual or a joint
petition is filed. state the amount of any exemptions claimed only in Schedule C - Property Claimed as Excmpt.

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Linexpired Leases.

If the property is being held for the debtor by someone else, state that person’s name and address under “Description and Location of Property.” In
providing the information requested in this schedule, do not include the name or address of a minor child. Simply state “a minor child.™

e CURRENT VALUE OF
2 DEBTOR’S INTEREST
N ¥ IN PROPERTY, WITH-
TYPE OF PROPERTY o DESCRIPTION AND LOCATION §§ OUT DEDUCTING ANY
N OF PROPERTY £ SECLRED CLAIM
E 55 OR EXEMPTION
=
1. Cash on hand. )(

2. Checking, savings or other finan- +(1

cial accounts, certificates of deposit, T‘Q'(( e./.)PY\ é@(,,vﬂ 5,00 ; 0 0

or shares in banks, savings and loan, M@ Ud V

thrift, building and loan, and home- s ‘é s, 390

stead associatiens, or credit unions, }
Pecrd 1050

brokerage houses. ot cooperatives.

3. Security deposits with public uti)- )(
ities, telephone companies, land- \

00
lerds, and others, -(:U . . ( Pﬁ% TUrs g/f}‘( . 7& 00 0
4. Houschold goods and furnishings, n ! M I "] W V
including audio, video, and computer 1}7 Wa‘L”LV\. H'pﬁ ? (95")'7

equipment,
5. Books: pictures and ether art /
objects; antiques, starp, coin, )\

record, tape, compact disc, and other

collections or collectibles. . i e, le;%}-?
% L gn ﬁ pry HP&‘H’

/ﬂﬁﬂ.ﬁo

6. Wearing apparel.

7. Furs and jewelry

8. Firearms and sporis, photo-
graphic. and other hobby equipment.

A

9. Interests in insurance policies.
Name insurance company of each
poehicy and itemize surrender or
refund value of each,

10. Annuities. Ttemize and name
cach issuer.

11, Interests in an cducation IRA as
defined in 26 U 5.C. § 530(bX 1) or under
a qualified State tuition plan as defined in
26 U.5.C. § 529(b)(1). Crive particulars.
(File separately the record(s) of anv such
interest(s). 11 U.S.C. § 521(c}), Rule
1007(b)).

XK X XY
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Inre égﬁm \)a\/\ quv\g/ , Case No.
~J Debtor —t (If known)
SCHEDULE B - PERSONAL PROPERTY
(Continuation Sheet)
E CURRENT VALUE OF
g DEBTOR’S INTEREST
N = iN PROPERTY, WITH-
TYPE OF PROPERTY 0 DESCRIPTION AND LOCATION :.5 OUT DEDUCTING ANY
N OF PROPERTY £% SECURED CLAIM
E 5; OR EXEMPTION
=
12. Interests in IRA, ERISA, Keogh, o ><'
A Y

other pension or profit sharing plans
Give particulars.

13 Stock and interests in incc_urpo- Nﬁrmd M . /ﬂﬁ?p. ) 0 [ 0&
rated and unincorporated businesses. wrw_l_\y M_ 0@ 'Buj) néeaj

Itemize.

<

14 Interests in partnerships of joint
ventures, Itemize.

15, Government and corporate bonds
and other negotiable and non-
negotiable instruments.

Py

16. Aceounts receivable

17. Alimony, maintenance, support,
and property setttements to which the
debtor is or may be entitled. Give
particulars.

18. Other liquidated debts owed 1o 9\007 ‘l'a}(@ ‘r\‘)‘t mpl@t(d

debtor including tax refunds. Give
particulars.

XX

19 Equitable or future interests, life
estates. and rights or powers exercis- X
able tor the benefit of the debtor other N
than those listed in Schedule A — Real
Property.

20, Contingent and noncontingent
interests in estate of a decedent, death \
benefit plan, life insurance policy. ar trust.

claims of every nature, including tax
refunds, counterclaims of the debtor, and
rights to setoff claims. Give estimated
value of each.

21. Other contingent and unliquidated %
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In re @ém uﬁtn (/l/qu hev , Case No.

~ Debtor (If known)

SCHEDULE B -PERSONAL PROPERTY

(Continuation Sheet)

E CURRENT VALUE OF
g DEBTOR'S INTEREST
N EE IN PROPERTY, WITH-
TVPE OF PROPERTY O DESCRIPTION AND LOCATION Eg OUT DEDUCTING ANY
N OF PROPERTY 2L SECURED CLAIM
E %ﬁg OR EXEMPTION

22. Patents, copyrights, and other
intellectual property. Give particulars

#

23, Licenses, franchises, and other general
intangibles. Give particulars.

24, Customer lists or other compitations
centaining personally identifiable .
information (as defined in 1{ US.C. §
101{41A}) provided to the debtor by
individuals in connection with obtaining
a product or service from the debtor
primarily for personal, family, or

household purposes. _ | 7 q} aﬂa . 00
25. Automobiles, trucks, trailers, 6-@-@ a_k&‘c“pd

and other vehicles and accessories.

XK Aoox

26. Boats, motors, and accessaries.

Py

27. Aircraft and accessories

28 Office equipment, furnishings,
and supplies.

26. Machinery, fixtures, equipment, -"m(j’vf 'KU bpﬁ

and supplies used in business u(‘e Cf

>

|3, 0000F

4

30, Inventory.

31. Animals.

32 Crops - growing or harvested.
Give particulars.

33. Farming equipment and implements,

34, Farm supplies, chemicals, and feed

35, Other personal property of any kind
not already listed. Itemize,

P S D S

[ continuation sheets attached  Total $ 9?/ 700 -00

(Include amounts from any continuation
sheets attached. Report total also on
Summary of Schedules.}



in re\Gedr@SVaki-0@dBér Doc 1-2 Filed 0362B£d8ie EEntered 03/28/08 12:33:38 Page 3iebitles

debtor 50

vehicle location Amount Owed |Current Value

Ford Explorer 2008 {127 Walker Ct $42,000.00 $32,000.00
Hedgesville, WV 25427

Uplander Van 2008 |127 Walker Ct $22,000.00 $20,000.00
Hedgesville, WV 25427

Kia Serento 2007 |127 Walker Ct $16,000.00 $16,000.00
Hedgesville, WV 25427

Kia 2007 Berkeley County $11,751.00 $11,000.00

tractor 44 Stallion Ct $10,718.00 $12,000.00
Hedgesville, WV 25427

Total $102,469.00 $91,000.00
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Debtor

Case No.

(If known)

SCHEDULE C - PROPERTY CLAIMED AS EXEMPT

Debtor claims the exemptions to which debtor is entitled under:

(Check one box)
0 11 U.S.C. § 522(b)2)
O 11 U.S.C. §522(h)(3)

$125.000.

[J Check if debtor claims a homestead exemption that exceeds

SPECIFY LAW

CURRENT

DESCRIPTION OF PROPERTY PROVIDING FACH \(‘r":t\ll]]’\ljl E(.)If \x;\ll;ll(‘fl?:[:g:)(;l?;llzz}

EXEMPTION EXEMPTION EXEMPTION
#nvw, 33-/04 25000. 00 /60,000.00

.00
Artheng | 357107 1900.09 1o
Yy 7000.0 O
Surniohings 25-10-¢ 7009 ¢
4 F00.00 Foo: 20
Chedavg acoxt | 337107 00
. 1. 00 /()j 00 !

tacor | 3507 /3,02
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(10/05) In re 6€0WIL l}é[y\ WMV\@/ , Case No.
= s

Diebtor

(I known)

SCHEDULE D — CREDITORS HOLDING SECURED CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number of all entities holding claims secured by
property of the debtor as of the date of filing of the petition. The complete account number of any account the debtor has with the creditor is useful
to the trustee and the creditor and may be provided if the debtor chooses to do so. List creditors holding all types of secured interests such as
Jjudgment liens, garnishments, statutory liens, mortgages, deeds of trust, and other security interests,

List creditors in alphabetical order to the extent practicable. 1f a minor child is a creditor, indicate that by stating “a miner child” and do
not disclose the child’s name. See 11 U.S.C. § 112; Fed. R. Bankr. P. 1007(m). [f all secured creditors will not fit on this page, use the continuation
sheet provided.

If any entity other than a spouse in @ joint case may be jointly liable on a claim, place an X" in the column labeled “Codebtor,” include the
entity on the appropriate schedule of ereditors, and complete Schedule H — Codebtors. 1f a joint petition is filed, state whether husband. wife, both of
them, or the marital community may be liable on each claim by placing an “H,” “W.” *],” or “C” in the column labeled “Husband. Wife. Joint, or
Community.”

If the claim is contingent, place an “X" in the column labeled “Contingent.” If'the claim is unliquidated, place an *X" in the column
labeled “Unliquidated.” [f the claim is disputed, place an “X” in the column labeled “Disputed.” (You may need to place an “X™ in more than one of
these three columns.)

Report the total of all claims listed on this schedule in the box labeled “Total” on the last sheet of the completed schedule. Report this 1otal
also on the Summary of Schedules.

D Check this box if debtor has no creditors holding secured claims to report on this Schedule D.
CREDITOR’S NAME AND E .. | DATE CLAIMWAS | 5 ~ | AMOUNT OF CLAIM LINSECURED
MAILING ADDRESS 3 ; & B INCURRED, {-{1 = = WITHOUT PORTION, IF
INCLUDING ZiP CODE AND 4 . q z NATURE OF LIEN, | © g E DEDUCTING VALUE ANY
A ACCOUNT NUMBER 2| 255 AND Z |.Z | & | OFCOLLATERAL
{See Instructions Above) =) é > = DESCRIPTION ; | =
S|a3¢E AND VALUEOF | © | =
2 PROPERTY =
SUBJECT TO LIEN
ACCOUNT NO.
VALUE $
ACCOUNT NO.
VALUE §
ACCOUNT NO.
VALUE §
ACCOUNT NO.
VALUE §
x continuation sheets Subtotal » b
atached 3 (Total of this page)
Total »
{Use only on last page) ‘3’7' 73/,6/& + m >
L + o
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debtor 50
Name & Date Address account # balance vehicle
FirstUnited Bank |PO Box 838 1072-2990216409 | $42,000.00|Ford Exp 2008
Jul-07 [Oakiand, MD 21550
GMAC PQ Box 380801 020-9117-62420 $22,000.00|Chevy Van 2008
Oct-07|Bloomington, MN 55438

FirstUnited Bank

PO Box 636

1072-3990217369

$16,000.00

Kia Serento 2007

Sep-07|Oakland, MD 21550

BBAT PO Box 23086 9052709978 $11,751.00|Kia 2007
Sep-07|Wilson, NC 27894

Kubota 1175 S Guild Ave. 16782385] $10,718.00 tractor
Apr-06|Lodi, CA 95240

Total $102,465.00

The balance is

the debtors

interest
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{10/05}
Inre ' ‘ZE!HHQ \T&,!} l!“fl / Case Ne.
Debtor (if known)

SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately by type of priority, is to be set forth on the sheets provided. Only holders of
unsecured claims entitled to priority should be listed in this schedule. In the boxes provided on the attached sheets, state the name, mailing
address, including zip code, and Jast four digits of the account number, if any, of all entities holding priority claims against the debtor or the
property of the debtor, as of the date of the filing of the petition. Use a separate continuation sheet for each type of priority and label each with
the type of priority.

The cornplete account number of any account the debtor has with the creditor is useful to the trustee and the ereditor and may be provided if
the debtor chooses to do so. If a minor child is a ereditor, indicate that by stating “a minor child” and do not disclose the child’s name. See 1]
U.S.C. § 112; Fed.R.Bankr.P. 1007(m).

Ifany entity other than a spouse in a joint case may be jointly lizbte on a claim, place an "X" in the column labeled "Codebtor,” include the
eniity on the appropriate schedule of creditors, and complete Schedule H-Codebtors. 1fa joint petition is filed, state whether husband, wife,
bath of them or the marital community may be liable on each claim by placing an "H,""W,""J," ar "C" in the column labeled "Husband, Wife,
Joint, or Community." If the claim is contingent, place an "X" in the column labeled "Contingent." If the claim is unliquidated, place an "X"
in the column labeled "Unliguidated.” I the claim is disputed, place an "X" in the column labeled "Disputed.” (You may need to place an "X" in
more than one of these three columns.)

Report the total of claims listed on each sheet in the box labeled "Subtotal” on cach sheet. Report the total of all claims listed on this
Schedule E in the box labeled “Total” on the last sheet of the completed schedute. Report this total also on the Summary of Schedules.

Report the total of amounts entitled to priority listed on each sheet in the box labeled "Subtotal” on each sheet. Report the total of all

amounts entitled to priority listed on this Schedule E in the box labeled “Total” on the last sheet of the completed schedule. If applicable, also
report this total on the Means Test form.

I:' Check this box if debtor has no creditors holding unsecured priotity claims to repert on this Schedule E.
TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if ¢laims in that category are listed on the attached sheets)
D Domestiec Support Obligations

Claims for domestic support that are owed to or recoverable by a spouse, former spouse, or child of the debtor, or the parent, legal guardian,
or responsible relative of such a child, or a governmental unit to whom such a domestic support claim has been assigned to the extent provided in
11 U.S.C. § 507(a)1).

[ Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before the earlier of
the appointment of a trustee or the order for relief. 11 11.8.C. § 507(a)(3).

El Wages, salaries, and commissions
Wages, salaries, and commissions, including vacation, severance, and sick leave pay owing to employees and commissions owing to qualifying

independent sales representatives up to $10,000* per person carned within 180 days immediately preceding the filing of the original petition, or
the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(4).

D Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or the
cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(5).
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Inre ij O{:_C\qk U&V\ U}m ‘J\ ‘@/ . Case No.

Debtor / (if known)

D Certfain farmers and fishermen

Claims of certain farmers and fishermen, up to $4,925+ per farmer or fisherman, egainst the debtor, as provided in 11 U.8.C, § 307(a)6).

D Deposits by individuals

Claims of individuals up to $2,225* for deposits for the purchase, lease,

or rental of property or servicels for personal, family, or household use,
that were not delivered or provided. 11 U.S.C. § 507(a)(7).

E Taxes and Certain Other Debts Owed to Governmental Uniis

Taxes, customs duties, and penalties owing to federal, state, and local governmental units as set fosth in 11 U.S.C. § 507(=)(8).

D Commitments to Maintain the Capita! of an Insured Depository Institution

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift
Govemnors of the Federal Reserve System, or their
U.S.C. § 507 (2)(9).

Supervision, Comptroller of the Currency, or Board of
predecessors or successors, to maintaia the capital of an insured depositery institution. 11

D Claims for Death or Personal Injury While Debtor Was Intoxicated

Claims for death or personal injury resulting from the operation of a motor vehicle or vessel while the debtor was intoxicated from using
alcohol, a drug, or another substance. 11 U.8.C. § 507(a)(10),

* Amounts are subject to adjustment on A

pril 1, 2007, and every three years thereafter with respect to cases commenced on or afier the date of
adjustment,

continuation sheets attached
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In re @"00{2}9 \)ﬂlf\ (A)ﬁ\d y\@/, , Case No.

Debtor ‘) (If known)

SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS
(Continuation Sheet) + d\“e‘_)

TYPE OF PRIORITY
=1 =8 =)
CREDITOR’S NAME, SlE DATE CLAIM WASINCURRED | Z | E | & AMOUNT AMOUNT
MAILING ADDRESS = = : AND CONSIDERATION FOR CH E OF ENTITLED TO
INCLUDING ZIP CODE, 2 % 2 CLAIM & E B CLATM PRIORITY
AND ACCOUNT NUMBER S| 362 Z12138
{See instructions,) © z ES 5 S| 3
=0 [ %
Account No. l—ﬂ7 "H’lﬂ/ ")_..07 U“me!n
Uit Shafes A
Goper nin +vne
Account No. ,—‘9’7 m Vol 7 own k_lf\ﬂl/w\
State oWV o Thd
VN
T Tax
Divibion
Account No.
Account No.
Account No.
Shee{ no. _:___of _.shects attached 10 Schedule of Creditors Subtotal™ [ $ $
Helding Priority Claims (Total of this page)
Total™ | § $
{Use only on last page of the completed Schedule E.
(Report total also on Summary of Schedules)
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SCHEDULE F- CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

Statc the name, mailing address, including zip code. and last four digits of any account number, ofall entities holding unsecured claims without priority against
the debtor or the property of the debtor. as of the date of filing o the petition, The complete account number of any account the debtor has with the creditor is
useful to the trustee and the creditor and may be provided if the debior chooses to do so. If a minor child is a creditor. indicate that by stating *“*a minor child”
and do not disclose the child’s name. See 11 U.S.C. § 112; Fed.R Bankr.P. 1007(m). Do not include claims listed in Schedules D and E. 1f all creditors wil]
not fit on this page, use the continuation sheel provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an “X” in the column labeled “Codebtor,” include the entity on the
appropriate schedule of creditors, and complete Schedule H - Codebtors. Ifa joint petition is filed, state whether husband. wife, both of them. or the marital
community maybe liable on each claim by placing an “H,” “W.,” ) or “C” in the column labeled “Husband, Wife, Joint. or Commuaity,”

If the claim is contingent, place an “X” in the column labeled “Contingent.” If the claim is unliquidated, place an “X" in the column labeled “Unliquidated.”
If the claim is disputed, place an X" in the column labeled “Disputed.” (You may need to place an “X" in more than one of these three columns.)

Report the total of all claitms listed on this schedule in the box labeled “Total” on the last sheet of the completed schedule. Report this total also on the
Summary of Schedules.

L) Check this box if debtor has no creditors holding unsecured claims to report on this Schedule F.

=4 i = [m) a
CREDITOR’S NAME, E E o DATE CLAIM WAS E E L[‘I_‘] AMOUNT OF
MAILING ADDRESS a . E INCURRED AND ° = |2 CLAIM
il = Z 0 a
INCLUDING ZIP CODE, a B xz CONSIDERATION FOR ~ = ]
C |Z05 E 1= 13
AND ACCOUNT NUMBER G < oS CLAIM, % <
(See instructions above ) 53) Z = IF CLAIM IS SUBJECT TO ) i]
2388 SETOFF, SO STATE. 5
ACCOUNT NO, @eq&q(/}\gd
ACCOUNT NO.
ACCOUNT NQ.
ACCOUNT NO.
Subtotal ™ | §
centinuation sheets attached Total» | §
(Use only on last page of the completed Schedule F) ;\/%Z:X/
{ Report also on Summary of Schedules }
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debtor 50
Name Address account # balance
GE Money Bank  {PO Box 960061 6018171201662270 | $1,618.15
866-396-8254 Orlando, F| 32896
Citifinancial PO Box 22060 6032590298540015 | $6,047.28
800-250-6748 Tempe, AZ 85285
JC Penny PO Box 981131 47675812691 $246.38
800-527-0881 El Paso, TX 78998
Kohls PO Box 3043 047-3438-018 $839.66
B00-564-5740 Milwatkee, WI 53201
King Size PO Box 182273 167-088-587 $620.00
866-705-3391 Columbus, OH 43218
BB&T PO Box 698 4856711000588060 | $2,187.84
800-476-4228 Wilson, NC 27894
American General |281 Aikens Ctr 4302607 $5,280.40
304-264-9400 Martinsburg, WV 25404
City Hospital PO Box 2869 V00001821744 $4,017.00
888-802-1092 Martinsburg, WV 25402
Home Depat PO Box 689100 6035320207883453 $605.74
800-677-1232 Des Moine, |A 50368
Shell Credit Card |PO Box 688151 180-511-255 $1,676.36
800-331-3703 Des Moine, |A 50368
Capital One PO Box 30285 AB62362627690400 | $1,430.00

800-903-3637

Salt Lake City, UT 84130

Total

$24,568.81
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Form B6G
(10/05)

Inre (99 Gm 18 u&f\ UJ&« V\W , Case No.

“Pebtor —J (if known)

SCHEDULE G - EXECUTORY CONTRACTS AND UNEXPIRED LLEASES

Describe all executory contracts of any nature and all unexpired leases of real or personal property. Include any timeshare
interests. State nature of debtor’s interest in contract, i.e., “Purchaser,” “Agent,” etc. State whether debtor is the lessor or
lessee of a lease. Provide the names and complete mailing addresses of all other parties to each lease or contract described. If
aminor child is a party to one of the leases or contracts, indicate that by stating “a minor child” and do not disclose the child’s
name. See 111U.8.C. § 112; Fed.R. Bankr. P. 1007(m).

1 Check this box if debtor has no executory contracts or unexpired leases.

NAME AND MAILING ADDRESS, DESCRIPTION OF CONTRACT OR LEASE AND
INCLUDING ZIF CODE, NATURE OF DEBTOR’S INTEREST. STATE
OF OTHER PARTIES TO LEASE OR CONTRACT. WHETHER LEASE IS FOR NONRESIDENTIAL

REAL PROPERTY. STATE CONTRACT
NUMBER OF ANY GOVERNMENT CONTRACT.

dabtor 5 Y pwdmases~res dontial

/095%‘4%%%0 e fvtf QJ&E‘W“Q d\”ﬁ;ﬁ”@fég@s
LV ' @ -

{V\uhnbbwg} WV 2540y /@@_jpg%‘] tow 42>-03

\ debtor 15 the purdrase rp oo dpnkia)

‘. Yod Thizefom €4 . 0000 pav mpath

\ Bl WV xrbawgh - [essee
o tomanth sttt 5-07

\ degtpr 1> the purduse < res i dontia

1IN0 Topaz-Lane. qoo0? pes ot
Toped WY Qowors~ lessee
-2 Y 33004
deolar > T purdmser~pgs) donfraf
1o Topae bane.  quo.oe permentt,
Toword, W Tett/hough- lass¢

Qeotar 5 T pvdaser v psidpnt/a |
S3HuToplElant  gpg.00 par wentls
Tnweed WV Zane fuwittomb-lessees

Aol TN WIS s Aoriia)
2757 Middhway Pite 110000 permmithy
Booker tll, WY berwandez- (¢S 4e¢
mowthkovnth g g 4- 47
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In re G@QL\M{\ (/U%V\g// , Case No,

Debtor (if kmown}

SCHEDULE H - CODEBTORS

Provide the information requested concerning any person or entity, other than a spouse in a joint case. that is also liable on any debts listed by
debtor in the schedules of creditors. Include all guarantors and co-signers. 1f the debtor resides or resided in a community property state,
commonwealth, or territery (inchuding Alaska, Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, Washington, or
Wisconsin) within the eight year period immediately preceding the commencement of the case. identify the name of the debtor’s spouse and of any
former spouse who resides or resided with the debtor in the community property state, commonwealth, or territory. Include al! names used by the
nondebtor spouse during the cight years immediately preceding the commencement of this case. 11a minor child is a codebtor or a creditor, indicate
that by stating “a minor child” and do not diselose the child’s name. See 11 U.S.C. § 112; Fed. Bankr. P. 1007(m).

D Check this box if debtor has no codebtors,

NAME AND ADDRESS OF CODEBTOR NAME AND ADDRESS OF CREDITOR

2a wWndetaShoage ,LLE S0
?f ;MC’LE;Z@&[ TPoBok $67 Marbmobu, WV 35403

I Oidi, LLC 95
/nm‘ms)aWj ]{glé’(/ﬁb Hgfﬁ%ﬁ';’%ﬁh&%wmsy@

¢ LLe 5P
uﬁmx g7, Mscmsbus sy

Fadle Prﬁpd/f/’fé,LbL 0%

5 B0k flo7, (/o biad bi'{)w}
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N
- Geordg Waqiney

ebtor

50
, Case No.

(if known)

SCHEDULE I - CURRENT INCOME OF INDIVIDUAL DEBTOR(S)

The column labeled “Spouse” must be completed in alt cases filed by joint debtors and by a married debtor in a chapter 7, 11, 12, or 13 case
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed. Do not state the name of any minor child,

Deebtor’s Marital

DEPENDENTS OF DEBTOR AND SPOUSE

Status:
5 RELATIONSHIP:

AGE:

Employment: DEBTOR
Occupation

SPOUSE

Name of Employer

How long employed

Address of Employer

INCOME: (Estimate of average monthly income) DEBTOR SPOUSE
I. Current monthly gross wages, salary, and commissions 3 O ! 0 0 b
(Prorate if not paid monthly.)
2. Estimate monthly overtime 3 ‘ $
3. TOTAL
SUB s 0.00 3 -
4. LESS PAYROLL DEDUCTIONS o0
a. Payroll taxes and social security s O 3
b. Insurance $ $
¢. Union dues $ $
d. Other (Specify): $ A $
5. SUBTOTAL OF PAYROLL DEDUCTIONS 5 Q , 0 O 5
6. TOTAL NET MONTHLY TAKE HOME PAY s 0.00 $
7. Regular income from operation of business or profession or farm. $ 0 O % g
(Attach detailed statement) - ’
8. Income from real property $_(/. 0@ $
9. Interest and dividends s. Q-0 $
10. Alimony, maintenance or support payments payable to the debtor for $ 0 N7 4] $
the debtor’s use or that of dependents listed above.
11. Social security or government assistance O
{Specify): s (. 0 $
12. Pension or rctirfement income s N0 O $
13. Other monthly income O
{Specify): 0.0
14. SUBTOTAL OF LINES 7 THROUGH 13 D
15. TOTAL MONTHLY INCOME (Add amounts shown on lines 6 and 14) | §_ {9 . {7 $
16. TOTAL COMBINED MONTHLY INCOME: § $ _.0_02__ 3
(Report also on Summary of Schedules.)
17. Describe any increase or decrease in income reasonably anticipated to occur within the year following the filing of this document:
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In re @O_rﬂ{’_ ‘/a LAY (’U@ V\af y >0 Case No.

Debtor

{if known}

SCHEDULE J - CURRENT EXPENDITURES OF INDIVIDUAL DEBTOR(S)

Complete this schedule by estimating the average monihly expenses of the debtor and the debtor’s family. Pro rate any payments made bi-weekly,
guarterly, semi-annually, or annually to show monthly rate.

Check this box if a joint petition is filed and debtor’s spouse maintains a separate household. Complete a separate schedule of expenditures
labeled “Spouse.”

1. Rent or home mortgage payment {include lot rented for mobile home) $ _ﬁa ﬂ ‘aa
a. Are real estate taxes included? Yes No
b. Is property insurance included? Yes No 'n':
2, Utilities: a. Electricity and heating fuel b :LQ(_) 0 4
b. Water and sewer § —m
c. Telephone 5 0.00

d. other_C.tlo\0. s 30,00
3. Home maintenance (repairs and upkeep) 3 ja 0 0

4. Food 3 ;P 00
5. Clothing s ¢
6. Laundry and dry cleaning $ ’ 02
7. Medical and dental expenses $ 0.0
8. Transportation: (not including car payments) b 9—60 . 00
9. Recreation, clubs and entertainment, newspapers, magazines, etc. b3 lea_f 90
10.Charitable contributions $_ T
11.Insurance (not deducted from wages or included in home mortgage payments)
a. Homeowner’s or renter’s ) 3 *0. o0
b. Life 3
¢. Health $
d. Auto 3 015 5 4%
. Other $
12 . Taxes (not deducted from wages or inciuded in home mortgage payments) —
(Specify) s T —
13. Installment payments: (In chapter 11, 12, and 13 cases, do not list payments to be included in the plan)
a. Auto h)
b, Other 5
¢. Other
14. Alimony, maintenance, and support paid to others §F_—
15. Payments for support of additional dependents not living at your home s —
16. Regular expenses from operation of business, profession, or farm (attach detailed statement) $ &00 00
17. Other $

18. TOTAL MONTHLY EXPENSES (Report also on Summary of Schedules) | $ { i Qj 5 ,OO

19. Desctibe any increase or decrease in expenditures reasonably anticipated to occur within the year following the filing of
this document:

20. STATEMENT OF MONTHLY NET INCOME

a. Total monthly income from Line 16 of Schedule T $ Q 060 [ 00
b. Total monthly expenses from Line 18 above 3 ! QQ‘SS—;QO

¢, Monthly net income {a. minus b.) . 5 £ !2 S 5_4_003
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United States Bankruptcy Court
Aﬂ)r‘ﬁ\ea&m} District Of &y(/@qu

Inre Gfﬂ‘iqj\(’ [/alf\ (UC(CPW/ R Case No.

Debtor —

Chapter

SUMMARY OF SCHEDULES

Indicate as to each schedule whether that schedule is attached and state the number of pages in each. Report the totals from Schedules A.B,D,E,F 1,
and J in the boxes provided. Add the amounts from Schedules A and B to determine the total amount of the debtor’s assets. Add the amounts of all
claims from Schedules D, E, and F to determine the total amount of the debtor’s liabilities. Individual debtors must also complete the “Statistical
Summary of Certain Liabilities.”

AMOUNTS SCHEDULED

ATTACHED
NAME OF SCHEDULE (YES/NQ) NO. OF SHEETS ASSETS LIABILITIES OTHER

149
B - Personal Property $G’4‘ .00

C - Propesty Claimed

as Exempt L{s, w‘] \ d D

D - Creditors Holding

A - Real Property

Secured Claims {‘]‘73} } (f’ L- M>
$

E - Creditors Holding Unsecured
Priority Claims 0 00

F - Creditors Holding Unsecured

Nonpriority Claims <$9_\l ‘ 5(‘,6, _ 00>

G - Executory Contracts and

Unexpired 1.eases (Q Ow s 0 0

H - Codebtors

[ - Current Income of $
Individual Debtor(s) 0 0 0
J - Current Expenditures of Individuai $£ 5 0
Dicbtors(s) SS‘J 0

TOTAL '$ 24 dg00.00 ‘7{ 70e,| %5.00
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Uni tf,? States Bankruptcz Court
80/} District Of Yain/dq

In re 65’0 F /8 [/ﬂ N U)é(d? Woy~ | Case No.

Form 6-Summ?2
(10/05)

Debtor .
Chapter

Page 46 of

STATISTICAL SUMMARY OF CERTAIN LIABILITIES (28 U.S.C. § 159)

[Individual Debtors Only]

Summarize the following types of liabilities, as reported in the Schedules, and total them.

Type of Liability Amount

Domestic Support Obligations (from Schedule E) $ ()‘ 00

Taxes and Certain Other Debts Owed to Governmental Units (from 5 ‘}_ﬂ b@

Schedule E) 6’ M MA
Claims for Death or Personal Injury While Debtor Was Intoxicated (from $ 0

Schedule E) ﬂ 0

Student Loan Obligations (from Schedute F) $ & 0 0

Domestic Support, Separation Agreement, and Divorce Decree $ 0 0

Obligations Not Reported on Schedule E 0

Obligations to Pension or Profit-Sharing, and Other Similar Obligations b ﬂ 0 0
(from Schedule F) /

1o1AL |3 2,00

The foregoing information is for statistical purposes only under 28 U.S.C. § 159.
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Form Bé6
(10/05)

FORM 6. SCHEDULES

Summary of Schedules
Statistical Summary of Certain Liabilities

Schedule A - Real Property

Schedule B - Personal Property

Schedule C - Property Claimed as Exempt

Schedule D - Creditors Holding Secured Claims

Schedule E - Creditors Holding Unsecured Priority Claims
Schedule F - Creditors Holding Unsecured Nonpriority Claims
Schedule G - Executory Contracts and Unexpired Leases
Schedule H - Codebtors

Schedule I - Current Income of Individual Debtor(s)

Schedule J - Current Expenditures of Individual Debtor(s)

Unswom Declaration under Penalty of Perjury

GENERAL INSTRUCTIONS: The first page of the debtor’s schedules and the first page of any
amendments thereto must contain a caption as in Form 16B. Subsequent pages should be
identified with the debtor’s name and case number. If the schedules are filed with the petition,
the case number should be left blank

Schedules D, E, and F have been designed for the listing of each claim only once. Even when a
claim is secured only in part or entitled to priority only in part, it still should be listed only once.
A claim which is secured in whole or it part should be listed on Schedule D only, and a claim
which is entitled to priority in whole or in part should be listed on Schedule E only. Do not list
the same claim twice. If a creditor has more than one claim, such as claims arising from separate
transactions, each claim should be scheduled separately.

Review the specific instructions for each schedule before completing the schedule.
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In e 00 M@J&@/ , Case No.

Debtor {T1f known)

DECLARATION CONCERNING DEBTOR'S SCHEDULES

DECLARATION UNDER PENALTY GF PERJURY BY INDIVIDUAL DEBTOR

I declare under penalty of perjury that I have read the foregoing summary and schedules, consisting of

{Total shown on summary page plug 1.)
sheets, and that they are true and correct to the best of my knowledge, information, and belief.

e 3hilos
/ !

Date Signature:

Debtor

(Joint Debteor, if any)

[If joint case, both spouses must sign.]

DECLARATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

1 declare under penalty of perjury that: (131 am a bankruptey petition preparer as defined in 11 U.S.C. § 110; (2) I prepared this document for compensation and tave
provided the debtor with a copy of this document and the notices and information required under 11 U.S.C. §§ 110(b), 110(h) and 342(b); and, (3) if rules or guidelines have
been promulgated pursuant to 11 U.S.C. § 110(h) setiing a maximum fee for services chargeable by bankruptcy petition preparers, [ have given the debtor notice of the
maximurni amount before preparing any document for filing for 2 debtor or i btar, as required by that section.

G(ior“g._/g Van (/_Ua?g nev”
Printed es¥'yped Name of Bankfuptcy Petition Preparer )
(Regquired by 11 US.C. § 110.)

If the bankrupicy petition preparer is not an individual, state the name, fitle (if any), address, and sociel security wumber of the officer, principal, respansible person, or parmer
who signs this doctment.

o
e
Address
X ¥
Signature of Bankruptcy Petition Preparer Date

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this decument, unless the banlquptey petition preparer is not an individual:

I more than one person prepared this document, aitach additional signed sheets conforming te the appropriate Official Form for each person.

A bankruptcy petition preparer's failure to comply with the provisions of tile 11 and the Federol Rules of Bankruptcy Procedure may result in fines or imprisonment or both. 11 US.C. § 110;
18 U8C. § 156

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A CORPORATION OR PARTNERSHIP

1, the [the president o other officer or an authorized agent of the corperation or & member or an authorized agent of
the partnership ] of the [cotporation or partnership] named as debtor in this case, declare under penalty of petjury that T
have read the foregoing summary and schedulss, consisting of sheets, and that they are true and correct
to the best of my knowledge, information, and belief. {Total shown on summary page plus 1.)
Date
Signature:

[Print or type name of individual signing on behalf of debtor ]

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor. ]

———me—-Penally for making a false statemant o cancealing property: Fine of up ta $500,000 or imprisanment for up to 5 years or both. 18 U.S.C. §§ 162 and 3571.
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United States Bankruptcy Court
Northern District of West Virginia

&1507 201°M

Page 49 of

Debtor(s) Chapter

Inre 6@0 f_g(,@ l)q V\ {Ud_q U\(g I/ Case No. o

VERIFICATION OF CREDITOR MATRIX

The above-named Debtor hereby verifics that the attached list of creditors is true and

act to the best of his/her knowledge.

Date: . 3’/2-4 /Of _ ,

Signature of Debtor

Oy rws. L o

Settwara Gopyright (C) 1996-2001 Best Case Solutions, Inc. - Evanston, IL - (B00) 492-8037

Bost Case Bankrupley
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debtor

GE Money Bank

866-396-8254

Citifinancial
800-250-6748

JC Penny
800-527-0881

Kohils
800-564-5740

King Size
866-705-3391

BB&T
800-476-4228

American General

304-264-9400

City Hospital
888-802-1092

Home Depot
800-677-1232

Shell Credit Card

800-331-3703

Capital One
800-803-3637

PO Box 960061
Crlando, F| 32896

PC Box 22060
Tempe, AZ 85285

PO Box 981131
El Paso, TX 79998

PO Box 3043
Milwalkee, WI 53201

PO Box 182273
Columbus, OH 43218

PO Box 698
Wilson, NC 27894

281 Aikens Ctr
Martinsburg, WV 25404

PO Box 2869
Martinsburg, WV 25402

PO Box 689100
Des Moine, |A 50368

PO Box 589151
Des Moine, 1A 50368

PO Box 30285
Salt Lake City, UT 84130

National City Mortgage PO Box 1820

Dayton, Ohio 45401

National City Mortgage PO Box 1820

EMC Mortgage Corp.

EMC Mortgage Corp.

CMS, LLC

Sep-06 Dayton, Ohio 45401

PO Box 293150
Sep-07 Lewisville, TX 75029

PO Box 293150
JUl-07 Lewisville, TX 75029

PO Box 79001
Aug-07 Phonix, AZ 85062

FirstUnited Bank

PO Box 636

Oakland, MD 21550
GMAC

PO Box 380901
Bloomington, MN 55438
FirstUnited Bank

PO Box 636

Oakland, MD 21550
BB&T

PO Box 2306

Wilsen, NC 27894
Kubota

1175 8 Guiid Ave.

Lodi, CA 95240

Wells Fargo

PO Box 14411

Des Moines, 1A 50306
America Servicing Co
PO Box 10388

Des Moines, 1A 50306
HSBC

PO Box 37282
Baltimore, MD 21297
Jefferson Security Bank
PO Box 35
Sheperdstown, WV 25443

Page 50 of
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Order Entered.

No. 3:08-bk-00435 Doc 220 Filed 09/23/08 Entered 09/2%6:41: ZYY]Pq:gzpﬁ Te 1

Patrick M. Flatley l

United States Bankruptcy Judge
Dated: Tuesday, September 23, 2008 4:07:39 PM

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)
George VAN WAGNER, ) Case No. 3:08-bk-00435
)
)
Debtor. ) Chapter 11
ORDER

On September 22, 2008, George Van Wagner filed a pleading with the court entitled “Motion to
Add VAC, LLC, to Debtor's Bankruptcy” (Document No. 216). Under Fed. R. Bankr. P.
1002(a), a bankruptcy case must be commenced by filing a petition. Because VAC, LLC is not a
named debtor in a bankruptcy petition, no bankruptcy case exists to consolidate with the chapter

11 case of George Van Wagner. For the forgoing reason, the court does hereby

ORDER that the “Motion to Add VAC, LLC to Debtor’s Bankruptcy” is DENIED.
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN THE MATTER OF: CASE NO. 08-00435
GEORGE VAN WAGNER
DEBTOR CHAPTER 11

NOTICE OF MOTION TO CREDITORS

AND OTHER PARTIES IN INTEREST
NOTICE IS HEREBY GIVEN THAT: By Motion filed herein, NATIONAL
CITY MORTGAGE CO., a corporation, for itself, its successors and or assigns or as
- servicer, will move the Court for an Order granting relief from the automatic stay upon
real estate whose address is 409 Three Run Rd., Bunker Hill, WV 25413. Failure to
respond in writing to the Court within 15 days from the date of this Notice may result in
the requested relief being granted by the Court without a hearing or further notice. Any
such objection or request shall be filed with the Clerk of this Court and served upon the
Debtor, George Van Wagner, Pro Se at 127 Walker Court, Hedgesville, WV 25427; and
Timothy ]. Amos, attorney for National City Mortgage Co., at Post Office Box 81,
Parkersburg, WV 26102. If a hearing on the Motion is scheduled, the Clerk of the

Bankruptcy Court will notify all interested parties.

National City Mortgage Co.
By Counsel,

AT
Timoth¥ ]. Arhos

WYV State Bar #7683
Post Office Box 81
Parkersburg, WV 26102

Telephone: 304/485-3851
Fax:  304/485-0261
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN THE MATTER OF: CASE NO. 08-00435
GEORGE VAN WAGNER
DEBTOR CHAPTER 11

MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY
OR, IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION

NATIONAL CITY MORTGAGE CO., for itself and its successors or assigns or
as servicer, herein referred to as the Secured Creditor, by counsel, for its Motion, alleges as
follows:

1. On or about the 28th day of March, 2008 the above named debtor filed his
current Chapter 11 Petition in Bankruptcy in this case.

2. The Secured Creditor is the current payee of a promissory note dated the
30th day of October, 2006, in the principal amount of $240,000.00, secured by a first deed of
trust of the same date upon property generally described in the Security Agreement as being
situate in the County of Berkeley, State of West Virginia, and having a mailing address of 409
Three Run Rd, Bunker Hill, WV 25413.

3. The Secured Creditor is informed and believes, and based upon such
information and belief, alleges that title to said property is currently vested in the name of the
Debtor.

4. There is now due and owing to the Secured Creditor as of July 7, 2008, a
principal sum of $239,985.00. According to the Debtor’s filing, the debtors have a pre-petition
arrearage balance of $6,735.00. The Debtor is currently due post petition, for four (4) payments
in the amount of $1,649.90 each for the months of April 2008 through July 2008; plus late
charges of $45.00; for a total post-petition arrearage of $6,644.60.

5. The Secured Creditor has elected to initiate foreclosure proceedings on the
subject property with respect to the subject deed of trust; however, Secure Creditor is precluded
from commencing foreclosure action as a result of the automatic stay in effect during the

pendency of the instant case.
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6. The Secured Creditor is informed and believes, and based upon such
information and belief, alleges that absent this Court’s Order allowing it to proceed with the
pending foreclosure, its security is significantly jeopardized.

7. The Secured Creditor alleges that there may be no or insufficient equity
with respect to said property, and that Secured Creditor is not adequately protected.

8. In support of the Secured Creditor’s Motion, there is attached hereto a
copy of the original Note, Deed of Trust, Assignment to Deed of Trust, and computer printout
showing sums due upon the Note.

WHEREFORE, the Secured Creditor moves as follows:

For an Order granting relief from the automatic stay permitting Secured Creditor
to move ahead with foreclosure proceedings under Secured Creditor’s Trust Deed, and to sell the
subject property at a trustee sale by a trustee, including necessary action to obtain possession of

the property or in the alternative for adequate protection.

National City Mortgage Co.
By Counsel,

Timothy 3 Ame$

WYVSB #7683

Post Office Box 81
Parkersburg, WV 26102
Telephone: 304/485-3851
Fax: 304/485-0261
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(6-Month LIBOR Index - Rate Caps)
(Assumable during Life of Loan) (45 Day Lookback)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RATE
AND MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE
CAN CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE | MUST PAY.

October 30, 2006 MARTINSBURG WEST VIRGINIA
|Date| [Ciry] [State]

409 THREE RUN RD, BUNKER HILL, West Virginia 25413

{Propeny Address]
1. BORROWER’S PROMISE TO PAY
In return for a loan that I have received, I promise to pay U.S. $ 240, 000,00 (this amount is called
"Principal"), plus interest, to the order of the Lender. The Lender is SHENANDOAH MORTGAGE, LLC

I will make all payments under this Note in the form of cash, check or money order.
I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is entitled
10 receive payments under this Note is called the "Note Holder."

2. INTEREST
Interest will be charged on unpaid principal until the full amount of Principal has been paid. I will pay interest at a yearly rate of
8.250 %. The interest rate I will pay will change in accordance with Section 4 of this Note,

The interest rate required by this Section 2 and Section 4 of this Note is the rate 1 will pay both before and after any default
described in Section 7¢B) of this Note.

3. PAYMENTS

(A) Time and Place of Payments

I will pay principal and interest by making a payment every month. _

I will make my monthly payment on the first day of each month beginning on December 1 , 2006
1 will make these payments every month until 1 have paid all of the principal and interest and any other charges described below
that I may owe under this Note. Each monthly payment will be applied as of its scheduled due date and will be applied to interest
before Principal. If, on November 1, 203§ , 1 still owe amounts under this Note, 1 will pay those amounts
in full on that date, which is called the "Maturity Date."

I will make my monthly payments at

National QCity Mortgage Co. P O Box 17677, Baltimore, MD 21297-1677
or at a different place if required by the Note Holder.

(B) Amount of My Initial Monthly Payments
Each of my initial monthly payments will be in the amount of U.S. $ 1,803.05 . This amount may change.

(C) Monthly Payment Changes

Changes in my monthly payment will reflect changes in the unpaid principal of my loap and in the interest rate that I must pay.
The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with Section
4 of this Note.

MULTISTATE ADJUSTABLE RATE NOTE - 6-Month LIBOR Index (Assumable during Life of Loan) (45 Day Lookback) - Single
Family - Freddie Mac UNIFORM INSTRUMENT
Amended for West Virginia

@D-194N(WV) (0408) Form 5522 5/04
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4. INTEREST RATE AND MONTHLY PAYMENT CHANGES
(A) Change Dates
The interest rate I will pay may change on the first day of November 2009 , and may change on that

day every sixth month thereafter, Each date on which my interest rate could change is called a "Change Date.”

(B) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The "Index” is the six month London
Interbank Offered Rate ("LIBOR") which is the average of interbank offered rates for six-month U.S. dollar-denominated deposits
in the London market, as published in The Wall Street Journal. The most recent Index figure available as of the date 45 days before
each Change Date is called the “Current Index.”
~ If the Index is no longer available, the Note Holder will choose a new index which ig based upon comparable information. The
Note Holder will give me notice of this choice.

(C) Calculation of Changes
Before each Change Date, the Note Holder will calculate my new interest rate by adding THREE
percentage point(s) ( 3.000 %) to the Current Index. The Note Helder

will then round the result of this addition to the nearest one-gighth of one percentage point (0.125%). Subject to the limits stated in
Section 4(D) below, this rounded amount will be my new interest rate until the next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in substantially equal payments.
The result of this calculation will be the new amount of my monthly payment.

(D) Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 11.250 % ar
less than 5.250 %. Thereafter, my interest rate will never be increased or decreased on any single Change
Date by more than ONE percentage point(s) ( 1,000 %)
from the rate of interest I have been paying for the preceding six months. My interest rate will never be greater than

14.250 %.

(E) Effective Date of Changes

My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment beginning
on the first monthly payment date after the Change Date until the amount of my monthly payment changes again.

(F) Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my monthly payment
before the effective date of any change. The notice will include infarmation required by law o be given to me and also the title and
telephone number of a person who will answer any question I may have regarding the notice.

5. BORROWER’S RIGHT TO PREPAY

I have the right 10 make payments of Principal at any time before they are due. A payment of Principal only is known as a
"Prepayment.” When I make a Prepayment, 1 will tell the Note Holder in writing that 1 am doing so. I may not designate a payment
as a Prepayment if 1 have not made all the monthly payments due under the Note.

I may make a fult Prepayment or partial Prepayments without paying a Prepayment charge. The Note Holder wiil use my
Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder may apply my Prepayment to
the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the Principal amount of the
Note. If I make a partial Prepayment, there will be no changes in the due dates of my monthly payment unless the Note Holder
agrees in writing to those changes. My partial Prepayment may reduce the amount of my monthly payments after the first Change
Date following my partial Prepayment. However, any reduction due to my partial Prepayment may be offset by an interest rate
increase.

6. LOAN CHARGES

If a Jaw, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other loan
charges collected or to be collected in connection with this lpan exceed the permitted limits, then: (a) any such loan charge shall be
reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from me which
exceeded permitted limits will be refunded 10 me. The Note Holder may choose to make this refund by reducing the Principal I owe
under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated as a partial
Prepayment.

Form §522 5/04
@%'1 84N(WV) (0406) Page 20l 4 Initials
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7. BORROWER'’S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Qverdue Payments
If the Note Holder has not received the full amount of any monthly payment by the end of 15 calendar days after
the date it is due, T will pay a late charge 1o the Note Holder. The amount of the charge will be 5.00 %
of that portion of the installment of principal and interest that is overdue, but not more than U.S. § 15.00

I will pay this late charge promptly but only ance on each late payment.

(B) Default
1f I do not pay the full amount of each monthly payment on the date it is due, I will be in default.

(C) Notice of Default k
If I am in default, the Note Holder may send me a written notice telling me that if I do not pay the overdue amount by a certain

date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all the interest

that T owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or delivered by

other means.

(D) No Waiver by Note Holder
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as described above, the
Note Holder will still have the right to do so if 1 am in default at a later time.

(E) Payment of Note Holder’s Costs and Expenses ]
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to be paid

back by me for all of its costs and expenses (except attorneys’ fees) in enforcing this Note to the extent not prohibited by applicable

law,

8. GIVING OF NQTICES
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail t0 me at the Property Address above or at a different address if I give the Note
Holder a notice of my different address. _
Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing it by first class
mail to the Note Holder at the address stated in Section 3(A) above or at a different address if T am given a notice of that different
address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obligated to keep all of the promises made in this
Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is also
obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety or
endorser of this Note, is also obligated to keep all of the promises made in this Note. The Note Holder may enforce its rights under
this Note against each person individually or against all of us together. This means that any one of us may be required to pay all of
the amounts owed under this Note.

10. WAIVERS

I and any other person who has obligations under this Note waive the rights of Preseniment and Notice of Dishonor.
"Presentment” means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the
right to require the Note Holder to give notice to other persons that ammounts due have not been paid.

11. UNIFORM SECURED NOTE

This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the Note
Holder under this Note, a Mortgage, Deed of Trust, or Security Deed (the "Security Instrument"), dated the same date as this Note,
protects the Note Holder from possible losses which might result if I do not keep the promises which I make in this Note. That
Security Instrument describes how and under what conditions I may be required to make immediate payment in full of all amounts
I owe under this Note. Some of those conditions are described as follows:

Form 5522 5/0

@9-194 N{WV) (0406) Page 3 of 4 nittats:



. +No. 3:08-bk-00435 Doc 129 Filed 07/08/08 Entered 07/08/08 16:03:28 Page 7 of

43

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in
the Property” means any legal or beneficial interest in the Property, including, but not limited to, those
beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Barrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender’s prior writien
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.
Lender also shall not exercise this option if: (a) Borrower causes to be submitted to Lender information
required by Lender to evaluate the intended transferee as if a new loan were being made to the transferee; and
(b) Lender reasonably determines that Lender’s security will not be impaired by the loan assumption and that
the risk of a breach of any covenant or agreement in this Security Instrument is acceptable 10 Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition to
Lender’s consent to the loan assumption. Lender may also require the transferee to sign an assumption
agreement that is acceptable to Lender and that obligates the transferee to keep all the promises and
agreements made in the Note and in this Security Instrument. Borrower will continue to be obligated under
the Note and this Securtty Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice of
acceleration. The notice shall provide a period of not less than 30 days from the date the notice is given in
accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies
permitted by this Security Instrument without further notice or demand on Borrower.

WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED.

(Seal)

~GEORGE VANWAGNER -Barrower -Borrower
{Seal) (Seal)

~Borrower -Borrower

(Seal) (Seal)

-Borrower -Botrower

{Seal) (Seal)

-Borrower -Borrower

{Sign Original Only]

@%-wm(ww {0405) Page 4 of 4 Form 5522 5/08



. ~No.

43

INTEREST ONLY PAYMENT PERIOD NOTE ADDENDUM
TO ADJUSTABLE RATE NOTE

(Index: Six-Manth London Interbank Offered Rate (“LLIBOR”) As Published in The Wall St. Journal - Rate Caps)
(Not to be Used for Texas Homestead Loans Unless Proceeds Used Only for Purchase Money or Refinance of Purchase Maney)

THIS ADDENDUM TO NOTE PROVIDES FOR A PERIOD OF MONTHLY
PAYMENTS OF INTEREST ONLY FOLLOWED BY MONTHLY PAYMENTS OF
BOTH PRINCIPAL AND INTEREST. THE INTEREST RATE AND MONTHLY
PAYMENT CAN CHANGE DURING AND AFTER THE INTEREST ONLY PAYMENT
PERIOD. THIS ADDENDUM LIMITS THE AMOUNT MY INTEREST RATE CAN
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATE I MUST PAY.

This Interest Only Payment Period Note Addendum to Adjustable Rate Note (this “Addendum”) is made
this 30th day of pctober , 2006 and is incorporated into and shall be deemed to amend and
supplement the Adjustable Rate Note of the same date (the "Note") given by the undersigned (the "Borrower") to
evidence Borrower's indebtedness to SHENANDOAH MORTGAGE, LLC

(the "Lender”), which indebtedness is secured by a Mortgage, Deed of Trust or Security Deed (the "Security
Instrument”), of the same date and covering the property described in the Security Instrument and located at:

—409 THREE RIN RD ., BUNKER HILL .
West Virginia 25413

ADDITIONAL COVENANTS:  Unless specifically defined in this Addendum, any capitalized terms
shall have the same meaning as in the Note. Notwithstanding anything to the contrary set forth in the Note or
Security Instrument, Borrower further covenants and agrees as follows:

I. The Note is modified to provide that the initial one hundred twenty (120) payments due consist of interest only
on the unpaid principal balance of the Note (“Interest Only Payment Period™) at the interest rates determined in
accordance with Section 2 of the Note and Section 4 of this Addendum. Sections 3, 4, 5 and 7(A) of the Note are
hereby restated as follows:

3. PAYMENTS
(A) Time and Place of Payments

I will pay interest on the ynpaid principal balance of this Note during the Interest Only Payment Period,
and principal and interest thereafter, by making payments every month,

1 will make my monthly payments on the first day of each month beginning on pecember 2006
I will make these payments every month until I have paid all of the principal and interest and any other charges
described below that I may owe under this Note. Each monthly payment will be applied as of its scheduled due
date and, if the payment includes both principal and interest, it will be applied to interest before principal. If, on
November 1st , 2036 , 1still owe amounts under this Note, I will pay those amounts in full on that
date, which is called the "Maturity Date.”

I will make my monthly payments at  National City Mortgage Co. P O Box 17677 ,
Baltimore, MD 21297-1677 or at a different place if required by the Note Holder.

IOADD-1 Page 1 of 4 Addendum 10 Adjustable Rate Note
(Form 5522/194N & 5524/174N)

120 Interest Only Payments

6-Month LIBOR Index

/ // (08/05)
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(B) Amount of My Interest On
Each of my initial Thirty S 1x ( 3¢ ) monthly payments will be in the amount of
US.$3,650.00 . The next Pour ( gq ) monthly payments may change in
accordance wnh Sections 3(C) and 4(C)(i) below 1':Hn:se payments are called the “Interest Only Payments.” No

payments of principal are due during the Interest Only Payment Period. The Interest Only Payments will not
reduce the principal amount of this Note.

(C) Monthly Payment Changes and Date of First Principal and Interest Payment

Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the
interest raie that I must pay. The Note Holder will determine my new interest rate and the changed amount of my
monthly payment in accordance with Sections 4 and 5 of this Addendum.

The date of my first payment consisting of both principal and interest on this Note (the “First Principal
and Imerest Due Date”) I8 pecember 1st , 2016 » which is the first monthly payment date after the
one hundred twentieth (120% monthly payment is due.

Before the First Principal and Interest Due Date, my monthly payment may change to reflect changes in
the interest rate as provided in Section 4(C) of this Addendum. My payment may also change if I make a partial
Prepayment as provided in Section 5 of this Addendum. Before the effective date of any change in my monthly
payment, the Note Holder will deliver or mail to me a notice of the change as provided in this Note.

Beginning with the First Principal and Interest Due Date, my monthly payment will change to an amount
sufficient to repay the unpaid principal and interest at the rate described in Section 4(C) of this Addendum in
substantially equal payments by the Maturity Date.

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES
{A) Change Dates

The interest rate [ will pay may change on the first day of yovemher 2009 and may change
on that day every sixth (6th) month thereafier. Bach date on which my interest rate could change is called a
“Change Date."

(B) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The "Index"” is the
six month London Interbank Offered Rate (“LIBOR”) which is the average of interbank offered rates for six-
month U.S. dollar-denominated deposits in the London market, as published in The Wall Street Journal. The
most recent Index figure available as of the date 45 days before each Change Date is called the "Current Index.”

If the Index is no longer available, the Note Holder will choose a new index that is based upon
comparable information. The Note Holder will give me notice of this choice.

{C) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
percentage point(s) { 3,000 %) to the Current Index. The
Note Holdcr will then round the result of this addition to the nearest onc-elght.h of one percentage point (0.125%).
Subject to the limits stated in Section 4(D) below, this rounded amount will be my new interest rate until the next
Change Date. The Note Holder will then determine my new monthly payment as follows:

10ADD-2 Page 2 of 4 Addendum to Adjustable Rate Note
(Form 5522/194N & 5524/174N)
W 120 Interest Only Payments

6-Month LIBOR Index
{08/05)
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0] Interest Only Payment Period. For monthly payments due after the first Change
Date up to but not including the First Principal and Interest Due Date, the Note Holder will deternine the amount
of the monthly payment that would be sufficient to pay the interest that accrues on the unpaid principal that I am
expected to owe at the Change Date at my new interest rate determined above in this Section 4(C). The result of
this catculation will be the new amoumnt of my Interest Only Payment until the next Change Date ualess | make a
partial Prepayment as provided in Section 5 of this Addendum.

(i) Principal and I[nterest Payments Due Beginning With the First Principal and
Interest Due Date. For monthly payments due on or after the First Principal and Interest Due Date, the Note
Holder will determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate determined
above in this Section 4(C) in substantially equal payments. The result of this calculation will be the new amount
of my monthly payment.

(A) Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 34,250 % or
less than 5.250 %-. Thereafter, my interest rate will never be increased or decreased on any single
Change Date by more than ONE percentage points ( 3 pop %) from the rate of interest

I have been paying for the preceding six months. My interest rate will never be greater than 14 259 %.

(B) Effective Date of Changes

" My new interest rate will become effective on each Change Date. I will pay the amount of my new
monthly payment beginning on the first monthly payment date after the Change Date uatil the amount of my
monthly payment changes again.

(C) Noticé of Changes

The Note Holder wilt deliver or mail to me a notice of any changes in my interest rate and the amount of
my monthly payment before the effective date of any change. The notice will include information required by law
to be given to me and also the title and telephone number of a person who will answer any question I may have
regarding the notice.

5. BORROWER’S RIGHT TO PREPAY

I have the right to make payments of Principal at any time before they are due. A payment of Principal
only is known as'a “Prepayment.” When | make a Prepayment, [ will tell the Note Holder in writing that 1 am
doing so. 1 may not designate a payment as a Prepayment if I have not made all the monthly payments due under
the Note. .-

I may make a full Prepayment or partial Prepayments without paying a Prepayment charge. The Note
Holder will use my Prepayments to reduce the amounnt of principal that I owe under this Note. However, the Note
Holder may apply my Prepayment to the accrued and unpaid interest on the Prepayment amount before applying
my Prepayment to reduce the principal amount of the Note. 1f I make a partial Prepayment, there will be no
changes in the due dates of my monthly payment unless the Note Holder agrees in writing to those changes. If [
make a partial Prepayment during the Interest Only Payment Period, the amount of the monthly payment will
decrease until the next Chapge Date. At the next Change Date during the Interest Only Payment Period, any
reduction due to a partial Prepayment may be offset by an interest rate increase. If I make a partial Prepayment
after the First Principal and Interest Due Date, my partial Prepayment may reduce the amount of my monthly
payments starting with the next Change Date following my partial Prepayment. However, any reduction due to
my partial Prepayment may be offset by an interest rate increase.

10ADD-3 Page 3 of 4 . Addendum to Adjustable Rate Note
(Form 5522/194N & 5524/174N)
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7. BORROWER'’S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments

If the Note Holder has not received the full amount of my monthly payment by the end of ~ 15
calendar days after the date it is due, I will pay a late charge to the Note Holder. The amount of the charge will

be S.00 % of my overdue payment of interest, during the Interest Only Payment
Period, and of principal and interest thereafier. I will pay this fate charge promptly but only once on each late
payment.

11. All other provisions of the Note are unchanged by this Addendum and remmin in foll force and effect.

By signing below, Borrower accepts and agrees to the terms and conditions contained in this Interest Only
Payment Period Note Addendum to Adjustable Rate Note.

(Seal) {Seal)
Bcﬁwer GEORGE VANWAGNER Borrower

(Seal) (Seal)
Borrower Borrower

1 underseand that if I only make Interest Only Payments during the Interest Only Paymemt Period, at the end of the
Interest Only Payment Period the principal balance will not be reduced.

/‘/‘—’—/ (Seal) (Seal)

BOITOWET GRORGE VANWAGNER Borrower

(Seal) (Seal)
Borrower Borrower
IOADD-+4 Page 4 of 4 Addendum to Adjustable Rate Note

(Form 5522/194N & 5524/174N)
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DEED OF TRUST 0004920821

DEFINITIONS

Words used in multiple sections of this document are defined below and other words are defined in Sections
3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided
in Section 16.

(A) "Security Instrument" means this document, which is dated ¢ tober 30, 2006 s
together with all Riders to this document.
(B) "Borrower" is

GEORGE VANWAGNER Sole Owner /

Borrower's mailing address is 403 THREE RUN RD ,

BUNKER HILL , West Virginia 25413

Borrower is the trustor under this Security Instrument. /
(C) "Lender" is  SHENANDOAH MORTGAGE, LLC

Lende.r isa Corporation
organized and existing under the laws of THR STATE OF INDIANA
Lender’s addressis 253 AIKENS CENTER, STE 2 MARTINSBURG, WV 25401

Lender is the beneficiary under this Security Instrument.

WEST VIRGINIA-Single Family-Fannle Mae/Freddie Mac UNIFORM INSTRUMENT Form 3049 1/01
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(D) "Trustee" is Richard A. Pill /
The Trustee resides at 1444 Edwin Miller Boulevard
Martingburg, West Virginia 25 ,
Berkeley County, West Virginia. 2'6

(E) “Note" means the promissory note signed by Borrower and dated  October 30 , 2006 .
The Note states that/Borrower owes Lender

THO RED FORTY THOUSAND & 00/100 . _ Dollars
(US.$ 240,000 . 0o ) Plus interest. Borrower has promised to pay this debt in regular Periodic

Payments and to'pay the debt in full not Jater than  yovember 1 , 2036 _{ .

(F) "Property" means the property that is described below under the heading "Transfer of Rights in the
Property."

(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and all sums due under this Security Instrument, plus interest.

(H) "Riders" means all Riders to this Security Instrument that are executed by Borrower. The following
Riders are 1o be executed by Borrower [check box as applicable]:

[X] Adjustable Rate Rider [_| Condominium Rider [ Second Home Rider
Balloon Rider [__{ Planned Unit Development Rider [X] 1-4 Family Ridler
VA Rider ] Biweekly Payment Rider (x4 Other(s) [specify]

Attachment "A" Legal Description

(I) "Applicable Law" means all controlling applicable federal, state and local statutes, regulations, .
ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,
non-appealable judicial opinions.

(J) "Community Association Dues, Fees, and Assessments” means all dues, fees, assessments and other
charges that are imposed on Borrower or the Property by a condominium association, homeowners
association or similar organization.

(K) "Electronic Funds Transfer" means any transfer of funds, other than a transaction originated by check,
draft, or similar paper instrument, which is initiated through an electronic terminal, telephonic instrument,
computer, or magnelic tape so as to order, instruct, or authorize a financial institution to debit or credit an
account. Such termn includes, but is not limited to, point-of-sale transfers, automated teller machine
transactions, transfers initiated by telephone, wire transfers, and aniomated clearinghouse transfers.

(L) "Escrow Items" means those items that are described in Section 3.

(M) "Miscellaneous Proceeds” means any compensation, settlement, award of damages, or proceeds paid by
any third party (other than insurance proceeds paid under the coverages described in Section S) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the Property;
(iii) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or
condition of the Property.

(N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the
Loan.

(O) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

(P) "RESPA" means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time,
or any additicnal or successor legislation or regulation that govers the same subject matter, As used in this
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. Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard to a
“federally refated mortgage loan" even if the Loan does not qualify as a “fedérally- related mortgage loan"
under RESPA.

(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not
that party has assumed Borrower’s obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
modifications of the Note; and (i) the performance of Borrower’s covenants and agreements
under this Security Instrument and the Note. For this purpose, Borrower hereby irrevocably grants and
conveys to Trustee, in trust, with power of sale, the following described property located in the

County of Berkeley :
[Type of Recording Jurisdiction] [Name of Recordigg Jurisdiction]

SEE ATTACHED

Parce] ID Number: / which currently has the address of
409 THREE RUN RD, o [Street)
BUNKER HILL [City], West Virginia 35413 (Zip Code]

("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also
be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the
"Property." _

IN TRUST FOREVER to secure the payment of the Note which is payable to the order of Lender, the
beneficial owner of said Note, at its principal office at the top of this Security Instrument, the residence of
said beneficial owner, and to secure also any and all extensions, modifications and renewals of said Note, or
any part thereof, however changed in form, manner or amount, and all other indebtedness of Borrower to
Lender or Trustee hereynder.
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BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grani and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the title to the Property against all claims and demands,
subject 10 any ercumbrances of record.

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform
covenants with limited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.
Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrawer shall also pay funds for Escrow hems
pursuant to Section 3. Payments due under the Note and this Security Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Security Instrument be made in one or more of the following forms, as selected
by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or cashier’s check,
provided any such check is drawn upon an institution whose deposits are insured by a federal agency,
instrumentality, or entity; or (d) Electronic Funds Transfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to bring
the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan current,
without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial payments in
the future, but Lender is not obligated to apply such payments at the time such payments are accepted. If each
Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied
funds. Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If
Borrower does not do so within a reasonable period of time, Lender shall either apply such funds or return
them to Borrower, If not applied earlier, such funds will be applied to the outstanding principal balance under
the Note immediately prior to foreclosure. No offset or claim which Borrower might have now or in the
future against Lender shall relieve Borrower from making payments due under the Note and this Security
Instrument or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments
accepted and applied by Lender shall be applied in the following order of priority: (a) interest due under the
Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to
each Periodic Payment in the order in which it became due. Any remaining amounts shall be applied first to
late charges, second 1o any other amounts due under this Security Instrument, and then to reduce the principal
balance of the Note.

If Lender receives a payment from Borrower for a delinguent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the
late charge. If more than one Periodic Payment is outstanding, Lender may apply any payment received from
Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid in
full. To the extent that any excess exists after the payment is applied to the full payment of one or more
Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be
applied first to any prepayment charges and then as described in the Note.

‘Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the
Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

‘/\-/
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. 3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under
the Note, until the Note is paid in full, a sum (the "Funds") to provide for payniént of amounts due for: (a)
taxes and assessments and other items which can attain priority over this Security Instrument as a lien or
encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c) premiums
for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance premiums, if any,
or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in
accordance with the provisions of Section 10, These items are called "Escrow Items.” At origination or at any
time during the term of the Loan, Lender may require that Community Association Dues, Fees, and
Assessments, if any, be escrowed by Borrower, and such dues, fees and assessments shall be an Escrow Item.
Borrower shall promptly furnish to Lender all notices of amounts to be paid under this Section. Borrower
shall pay Lender the Funds for Escrow Items unless Lender waives Borrower’s obligation to pay the Funds
for any or all Escrow Items. Lender may waive Borrower’s obligation to pay to Lender Funds for any or all
Escrow Items at any time. Any such waiver may only be in writing. In the event of such waiver, Borrower
shall pay directly, when and where payable, the amounts due for any Escrow Items for which payment of
Funds has been waived by Lender and, if Lender requires, shall furnish to Lender receipts evidencing such
payment within such time period as Lender may require. Borrower’s obligation to make such payments and
to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security
Instrument, as the phrase "covenant and agreement” is used in Section 9. If Borrower is obligated to pay
Escrow Items directly, pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item,
Lender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated
under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow
Items at any time by a notice given in accordance with Section 15 and, upon such revocation, Borrower shall
pay to Lender all Funds, and in such amounts, that are then required under this Section 3.

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable Law.

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality,
or entity (including Lender, if Lender is an institution whose deposits are so insured) or in any Federal Home
Loan Bank. Lender shall apply the Funds to pay the Escrow Items no later than the time specified under
RESPA. Lender shall not charge Borrower for holding and applying the Funds, annually analyzing the
escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds and
Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable
Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower any interest or
earnings on the Funds. Borrower and Lender can agree in writing, however, that interest shall be paid on the
Funds. Lender shall give to Borrower, without charge, an annual accounting of the Funds as required by
RESPA.

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA., If there is a shortage of Funds held in escrow, as
defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, as defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up
the deficiency in accordance with RESPA, but in no more than 12 monthly payments.
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Upon payment in full of all sums secured by this Security Instrument, Lender shall promptly refund to
Borrower any Funds held by Lender. e

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security Instrument, leasehold payments or
ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. To the
extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to
Lender, but onty so long as Borrower is performing such agreement; (b) contests the lien in good faith by, or
defends against enforcement of the lien in, legal proceedings which in Lender’s opinion operate to prevent the
enforcement of the lien while those proceedings are pending, but only until such proceedings are concluded;
or {c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to this
Security Instrument. If Lender determines that any part of the Property is subject to a lien which can attain
priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10
days of the date on which that notice is given, Borrower shall satisfy the lien or take one or more of the
actions set forth above in this Section 4.

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting
service used by Lender in connection with this Loan. -

5. Property Insurance. Borrower shall keep the improvements now existing or hereafier erected on the
Property insured against loss by fire, hazards included within the term "extended coverage,” and any other
hazards including, but not limited io, earthquakes and floods, for which Lender requires insurance. This
insurance shall be maintained in the amounts (including deductible levels) and for the periods that Lender
requires. What Lender requires pursuant to the preceding sentences can change during the term of the Loan.
The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender’s right to
disapprove Borrower’s choice, which right shall not be exercised unreasonably. Lender may require
Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone determination,
certification and tracking services; or (b) a one-time charge for flood zone determination and certification
services and subsequent charges each time remappings or similar changes occur which reasonably might
affect such determination or certification. Borrower shall also be responsible for the payment of any fees
imposed by the Federal Emergency Management Agency in connection with the review of any flood zone
determination resulting from an objection by Borrower,

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender’s option and Borrower’s expense. Lender is under no obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might not
protect Borrower, Borrower’s equity in the Property, or the contents of the Property, against any risk, hazard
or Lability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall
become additional debt of Borrower secured by this Security Instrument. These amounts shall bear interest at
the Note rate from the date of disbursement and shall be payable, with such interest within thirty days after
the date of the Notice of Placement of Insurance sent by Lender pursuant to W. Va. Code Section
46A-3-109a(c).

All insurance policies required by Lender and renewals of such policies shall be subject to Lender’s
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee andfor as an additional loss payee. Lender shall have the right to hold the policies and renewal
certificates. If Lender requires, Borrower shall promptly give 1o Lender all receipts of paid premiums and
renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender, for
damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall
name Lender as mortgagee and/or as an additional loss payee.
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In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may
make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in
writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall be
applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender’s security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work
has been completed to Lender’s satisfaction, provided that such inspection shall be undertaken promptly.
Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of progress
payments as the work is completed. Unless an agreement is made in writing or Applicable Law requires
interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any interest or
earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not be
paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is
not economically feasible or Lender’s security would be lessened, the insurance proceeds shall be applied to
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to
Borrower. Such insurance proceeds shall be applied in the order provided for in Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim
and related matters. If Borrower does not respond within 30 days to a notice from Lender that the insurance
carrier has offered to seitle a claim, then Lender may negotiate and settle the claim. The 30-day period will
begin when the notice is given. In either event, or if Lender acquires the Property under Section 22 or
otherwise, Borrower hereby assigns to Lender (a) Borrower’s rights to any insurance proceeds in an amount
not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower’s
rights (other than the right to any refund of unearned premiums paid by Borrower) under all insurance
policies covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender
may use the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the
Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower’s principal residence
within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as
Borrower’s principal residence for at least one year after the date of occupancy, unless Lender otherwise
agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating circumstances
exist which are beyond Borrower’s control.

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not
destroy, damage or impair the Property, allow the Property to deteriorate or commit waste on the Property.
Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in order to prevent
the Property from deteriorating or decreasing in value due to its condition. Unless it is determined pursuvant to
Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if
damaged t avoid further deterioration or damage. If insurance or condemnation proceeds are paid in
connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or
restoring the Property only if Lender has released proceeds for such purposes. Lender may disburse proceeds
for the repairs and restoration in a single payment or in a series of progress payments as the work is
completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,
Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.
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8. Borrower’s Loan Application. Borrower shall be in default if, during the Loan application process,
Borrower or any persons or entities acting at the direction of Borrower or with Borrower’s knowledge or
consent gave malerially false, misleading, or inaccurate information or statements to Lender (or failed to
provide Lender with material information) in connection with the Loan. Material representations include, but
are not limited to, representations concerning Borrower’s occupancy of the Property as Borrower’s principal
residence.

9. Protection of Lender’s Interest in the Property and Rights Under this Security Instrument. If
(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there is
a legal proceeding that might significantly affect Lender’s interest in the Property and/or rights under this
Security Instrument (such as a proceeding in bankruptcy, probate, for condemnation or forfeiture, for
enforcement of a len which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protéct Lender’s interest in the Propetty and rights under this Security
Instrument, including protecting andfor assessing the value of the Property, and securing and/or repairing
the Property. Lender's actions can include, but are not limited to: (a) paying any sums secured by a tien which
has priority over this Security Instrument; (b) appearing in court; and {(c) paying reasonable attorneys’ fees to
protect its interest in the Property and/or rights under this Security Instrument, including its secured position
in a bankruptcy proceeding. Securing the Property includes, but is not limited to, entering the Property to
make repairs, change locks, replace or board up doors and windows, drain water from pipes, eliminate
building or other code violations or dangerous conditions, and have utilities turned on or off. Although
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or
obligation to do so. It is agreed that Lender incurs no liability for not taking any or all actions authorized
under this Section 9.

: Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment.

If this Security Instrument is on a leasehold, Borrower shall comply with ail the provisions of the lease.
If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender
agrees to the merger in writing.

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premiums required to maintain the Morigage Insurance in effect If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the morigage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain coverage
substantially equivalent 1o the Mortgage Insurance previously in effect, at 2 cost snbstantially equivalent to
the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer
selected by Lender, If substantially equivalent Mortgage Insurance coverage is not available, Borrower shatt
continue to pay to Lender the amount of the separately designated payments that were due when the insurance
coverage ceased to be in effect. Lender will accept, use and retain these payments as a non-refundable loss
reserve in lieu of Mortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding the fact that
the Loan is ultimately paid in full, and Lender shall not be required to pay Borrower any interest or earnings
on such loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in
the amount and for the period that Lender requires) provided by an insurer selected by Lender again becomes
available, is obtained, and Lender requires separately designated payments toward the premiums for Mortgage
Insurance. If Lender required Mortgage Insurance as a condition of making the Loan and Borrower was
required to make separately designated payments toward the premiums for Mortgage Insurance, Borrower
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. shall pay the premiums required to maintain Mortgage Insurance ir effect, or to provide a non-refundable loss
reserve, until Lender’s requirement for Mortgage Insurance ends in accordance with any written agreement
between Borrower and Lender providing for such termination or until termination is required by Applicable
Law. Nothing in this Section 10 affects Borrower’s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may
incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other parties that share or modify their risk, or reduce Josses. These agreements are
on terms and conditions that are satisfactory to the mortgage insurer and the other party (or parties) to these
agreements. These agreements may require the mortgage insurer to make payments using any source of funds
that the mortgage insurer may have available (which may include funds obtained from Mortgage Insurance
premiums).

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any
other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive
from (or might be characterized as) a portion of Borrower’s payments for Mortgage Insurance, in exchange
for sharing or modifying the mortgage insurer’s risk, or reducing losses. If such agreement provides that an
affiliate of Lender takes a share of the insurer’s risk in exchange for a share of the premiums paid to the
insurer, the arrangement is often termed "captive reinsurance.” Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mortgage Insurance, or any other terms of the Loan. Such agreements will not increase the amount
Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund.

(b) Any such agreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurance under the Homeowners Protection Act of 1998 or any other law. These rights may
include the right to receive certain disclosures, to request and obtain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated automatically, and/or to receive a refund of any
Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture, All Miscellaneous Proceeds are hereby
assigned to and shall be paid to Lender.

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the
Property, if the restoration or repair is economically feasible and Lender’s security is not lessened. During
such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until
Lender has had an opportunity to inspect such Property to ensure the work has been completed to Lender’s
satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and
restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an
agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds,
Lender shall not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the
restoration or repair is not economically feasible or Lender’s security would be lessened, the Miscellaneous
Proceeds shall be applied to the sums secured by this Security Instrument, whether or not then due, with the
excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in the order provided for in
Section 2. .

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds
shall be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, if
any, paid to Borrower, :

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is equal to or greater
than the amount of the sums secured by this Security Instrument immediately before the partial taking,
destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by this
Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied by the
foltowing fraction: (a) the total amount of the sums secured immediately before the partial taking, destruction,
or loss in value divided by (b) the fair market value of the Property immediately before the partial taking,
destruction, or loss in value. Any balance shall be paid to Borrower.
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In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or 10ss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security Instrument whether or not the sums are then due.

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing
Party (as defined in the next sentence) offers to make an award to settle a claim for damages, Borrower fails
to respond to Lender within 30 days after the date the notice is given, Lender is authorized to collect and
apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the sums secured by this
Security Instrument, whether or not then due. "Opposing Party” means the third party that owes Borrower
Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous
Proceeds.

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in
Lender’s judgment, could result in forfeiture of the Property or other material impairment of Lender’s interest
in the Property or rights under this Security Instrument. Borrower can cure such a default and, if acceleration
has occurred, reinstate as provided in Section 19, by causing the action or proceeding to be dismissed with a
ruling that, in Lender's judgment, precludes forfeiture of the Property or other material impairment of
Lender’s interest in the Property or rights under this Security Instrument. The proceeds of any award or claim
for damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned
and shall be paid to Lender.

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied
in the order provided for in Section 2.

12. Borrower Not Released; Forbearance By Lender Not a Waiver, Extension of the time for
payment or modification of amortization of the sums secured by this Security Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the hability of Borrower or
any Successors in Interest of Borrower. Lender shall not be required to commence proceedings against any
Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify amortization
of the sums secured by this Security Instrument by reason of any demand made by the original Borrower or
any Successors in Interest of Bommower. Any forbearance by Lender in exercising any right or remedy
including, without limitation, Lender’s acceptance of payments from third persons, entities or Successors in
Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the
exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and
agrees that Borrower’s obligations and liability shall be joint and several. However, any Borrower who
co-signs this Security Instrument but does not execute the Note (a "co-signer”): (a) is co-signing this Security
Instrument only to mortgage, grant and convey the co-signer’s interest in the Property under the terms of this
Security Instrument; (b) is not personally obligated to pay the sums secured by this Security Instrument; and
{c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer’s
consent.

Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's
obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of
Borrower’s rights and benefits under this Security Instrument. Borrower shall not be released from
Borrower’s obligations and liability under this Security Instrument unless Lender agrees to such release in
writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section
20) and benefit the successors and assigns of Lender.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with
Bomrower’s default, for the purpose of protecting Lender’s interest in the Property and rights under this
Security Instrument, including, but not limited to, attorneys’ fees, property inspection and valuation fees. In
regard to any other fees, the absence of express authority in this Security Instrument to charge a specific fee
to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not charge fees
that are expressly prohibited by this Security Instrument or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connecfn,\yre Loan exceed the
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. permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permitted limit; and (b) any sums already collected from Borrower which exceeded permitied limits
will be refunded to Borrower. Lender may choose to make this refund by reducing the principal owed under
the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be
treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is
provided for under the Note). Borrower's acceptance of any such refund made by direct payment to Borrower
will constitule a waiver of any right of action Borrower might have arising out of such overcharge.

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must
be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have
been given to Borrower when mailed by first class mail or when actually delivered to Borrower’s notice
address if sent by other means. Notice to any one Borrower shall constitute notice to all Borrowers unless
Applicable Law expressly requires otherwise. The notice address shall be the Property Address unless
Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify
Lender of Borrower’s change of address. If Lender specifies a procedute for reporting Borrower’s change of
address, then Borrower shail only report a change of address through that specified procedure. There may be
only one designated notice address under this Security Instrument at any one time. Any notice to Lender shall
be given by delivering it or by mailing it by first class mail to Lender’s address stated herein unless Lender
has designated another address by notice to Borrower, Any notice in connection with this Security Instrument
shall not be deemed to have been given to Lender until actually received by Lender. If any notice required by
this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy
the corresponding requirement under this Security Instrument.

16. Governing Law; Severability; Rules of Construction, This Security Instrument shall be governed
by federal law and the law of the jurisdiction in which the Property is located. All rights and obligations
contained in this Security Instrument are subject to any requirements and limitations of Applicable Law.
Applicable Law might explicitly or implicitly allow the parties to agree by contract or it might be silent, but
such silence shall not be construed as a prohibition against agreement by contract. In the event that any
provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall
not affect other provisions of this Security Instrument or the Note which can be given effect without the
conflicting provision.

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuter words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to take
any action,

17. Borrower’s Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
"Interest in the Property” means any legal or beneficial interest in the Property, including, but not limited to,
those beneficial interests transferred in a bond for deed, contract for deed, installment sales contract or escrow
agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not a natural person and a beneficial interest in Borrower is sold or ransferred) without Lender’s prior written
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
within which Borrower must pay all sums secured by this Security Instrument. If Borrower fails to pay these
sums prior to the expiration of this period, Lender may invoke any remedies permitted by this Security
Instrument without further notice or demand on Borrower.

19. Borrower’s Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinued at any time prior
to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in this
Security Instrument; (b) such other pertod as Applicable Law might specify for the termination of Borrower’s
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right 10 reinstate; or (c) entry of 4 judgment enforcing this Security Instrument. Those conditions are that
Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as
if no acceleration had occurred; (b) cures any defanit of any other covenants or agreements; (c) pays all
expenses incurred in enforcing this Security Instrument, including, but not limited to, reasonable attorneys’
fees, property inspection and valuation fees, and other fees incurred for the purpose of protecting Lender’s
interest in the Property and rights under this Security Instrument; and (d) takes such action as Lender may
reasonably require to assure that Lender’s interest in the Property and rights under this Security Instrument,
and Borrower’s obligation to pay the sums secured by this Security Instrument, shall continue unchanged.
Lender may require that Borrower pay such reinstatement sums and expenses in one or more of the following
forms, as selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer’s check or
cashier’s check, provided any such check is drawn upon an institution whose deposits are insured by a federal
agency, instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this
Security Instrument and obligations secured hereby shall remain fully effective as if no acceleration had
occurred. However, this right to reinstate shali not apply in the case of acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the
Note (together with this Secunty Instrument) can be sold one or more times without prior notice to Borrower.
A sale might result in a change in the entity (known as the "Loan Servicer") that collects Periodic Payments
due under the Note and this Security Instrument and performs other mortgage loan servicing obligations
under the Note, this Security Instrument, and Applicable Law. There also might be one or more changes of
the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will be
given written notice of the change which will state the name and address of the new Loan Servicer, the
address to which payments should be made and any other information RESPA requires in connection with a
notice of transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Loan Servicer other
than the purchaser of the Note, the mortgage loan servicing obligations to Borrower will remain with the
Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by the Note purchaser
unless otherwise provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other party’s actions pursuant to this Security
Instrument or that alleges that the other party has breached any provision of, or any duty owed by reason of,
this Security Instrument, until such Borrower or Lender has notified the other party (with such notice given in
compliance with the requirements of Section 15) of such alleged breach and afforded the other party hereto a
reasonable period after the giving of such notice to take cormrective action. If Applicable Law provides a time
period which must elapse before certain action can be taken, that time period will be deemed to be reasonable
for purposes of this paragraph. The notice of acceleration and opportunity to cure given to Borrower pursnant
to Section 22 and the notice of acceleration given to Borrower pursuant to Section 18 shall be deemed 1o
satisfy the notice and opportunity 1o take cotrective action provisions of this Section 20.

21. Hazardous Substances, As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and
herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials; (b)
“Environmental Law" means federal laws and laws of the jurisdiction where the Property is located that relate
1o health, safety or environmental protection; (c) “"Environmental Cleanup” includes any response action,
remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition"
means a condition that can cause, contribute to, or otherwise rigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Bormower shall not do,
nor allow anyone else to do, anything affecting the Property (a) that is in violation of any Environmental
Law, (b) which creates an Environmental Condition, or (c) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding two
sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous
Substances that are generally recognized 1o be appropriate to normal residential uses and to maintenance of
the Property (including, but not limited to, hazardous substances in consumer products).
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Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or
other action by any governmental or regulatory agency or private party involving the Property and any
Hazardous Substance or Environmental Law of which Borrower has acmal knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, and (c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower leamns, or is notified by
any governmental or regulatory authority, or any private party, that any removal or other remediation of any
Hazardous Substance affecting the Property is necessary, Borrower shall promptly take ail necessary remedial
actions in accordance with Environmental Law, Nothing herein shall create any obligation on Lender for an
Environmental Cleanup.

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows:

22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower’s breach of any covenant or agreement in this Security Instrument (but not prior to
acceleration under Section 18 unless Applicable Law provides otherwise). The notice shall specify: (a)
the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the date
the notice is given to Borrower, by which the default must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shall further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existence of a
defanlt or any other defense of Borrower to acceleration and sale. If the defauit is not cured on or
before the date specified in the notice, Lender at its option may require immediate payment in full of
all sums secured by this Security Instrument without further demand and may invoke the power of
sale and any other remedies permitted by Applicable Law. Lender shall be entitled to collect all
expenses incurred in pursuing the remedies provided in this Section 22, including, but not limited to,
reasonable fees and costs of title evidence.

If Lender invokes the power of sale, Lender or Trustee shall give Borrower, in the manner
provided in Section 15, notice of Lender’s election to sell the Property. Trustee shall give notice of sale
by public advertisement for the time and in the manner prescribed by Applicable Law. Borrower
hereby waives personal service of notice of any sale made hereunder, upon Borrower, its devisees,
agents, successors or assigns, and also waives the posting of notice of sale at the courthouse. Trustee,
without demand on Borrower, shall sell the Property at public auction to the highest bidder for cash at
the time and place and under the terms designated in the notice of sale in one or more parcels and in
any order Trustee determines. Trustee may postpone sale of the Property by public announcement at
the time and place of any prevrously scheduled sale. Lender or its designee may purchase the Property
at any sale.

Trustee shall deliver to the purchaser Trustee’s deed conveying the Property without any
covenant or warranty, expressed or implied. The recitals in the Trustee’s deed shall be prima facie
evidence of the truth of the statements made therein, Trustee shall apply the proceeds of the sale in the
following order: (a) to all expenses of the sale, including, but not limited to, reasonable Trustee’s fees as
permitted by Applicable Law; (b) to all sums secured by this Security Instrument; and (c) any excess to
the person or persons legally entitled to it.

In the event that foreclosure proceedings are instituted hereunder but are not completed, Trustee
shall be reimbursed for all costs and expenses incurred by it in commencing such proceedings; and all
costs and expenses so incurred by Trustee, together with interest thereon antil paid at the Note defanlt
rate shall be and become a part of the obligations secured hereby and shall be collectible as such.

/
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23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall release this
Security Instrument without charge to Borrower. Borrower shall pay any recordation costs.

24. Beneficiary’s Address. The beneficial owner and holder of the Note at the time of execution and
delivery hereof is Lender, whose residence address is stated on the first page of this Security Instrument.

25. Attorneys® Fees, The provisions in this Security Instrument for Borrower to pay "attorneys’ fees”
shall be void.

26. Notice of Trustee’s Sale. Any notice of other liens which may be given to Lender pursuant to W.
Va, Code Section 38-1-4, shall be effective upon the receipt of such notice, in writing, through the regular
United States mail, postage prepaid, addressed to Lender at its address set forth on the face of this Security
Instrument. .

A copy of any notice of Trustee’s sale under this Security Instrument shall be served on Borrower by
certified mail, return receipt requested, directed to Borrower at the address stated above or such other address
given to Lender in writing by Borrower, subsequent to the execution and delivery of this Security Instrument.

27. Trustees and Substitution of Trustees. Ii is hereby expressly covenanted and agreed to all parties
hereto that Lender may, at any time and from time to time hereafter, without notice, appoint and substitute
another Trustee or Trustees, corporations or person, in place of the Truste¢ herein named (o execute the rust
herein created. Upon such appoiniment, either with or without a conveyance to said substituted Trustee or
Trustees by the Trustees herein named, or by any substituted Trusiee in case the said right of appointment is
exercised more than once, the new and substituted Trustee or Trustees in each instance shall be vested with all
the rights, titles, interests, powers, duties and trusts in the premises which are vested in and conferred upon
the Trustees herein named; and such new and substituted Trusiee or Trustees shall be considered the
successors and assigns of the Trustees who are named herein within the meaning of this Securily Instrument,
and substituted in their place and stead. Bach such appointment and substitution shall be evidenced by an
instrument in writing which shall recite the parties to, and the book and page of record of, this Security
Instrument, and the description of the real property herein described, which instrument, executed and
acknowledged by Lender and recorded in the office of the Clerk of the County Commission of the County
wherein the Property is situate, shall be conclusive proof of the proper substitution and appointment of such )
successor Trustee or Trustees, and notice of such proper substiiution and appointment to all parties in interest.

The Trustees, or either of them or the survivor thereof, may act in the execution of this trust and in the
event either of the Trustees shall act alone, the authority and power of the Trustee so acting shall be as full
and complete as if the powers and authority granted to the Trustees herein jointly had been granted to such
Trustee alone, Either or both of the Trustees are hereby authorized ta act by agent or attorney in the execution
of this trust, and it shall not be necessary for any Trustee to be present in person at any foreclosure sale.

28, Waiver of Homestead Exemption. Borrower hereby waives all right of homestead exemption in
the Property. /

29. Lender’s Purchase of Property Insurance. Unless Borrower provides Lender with evidence of the
insurance coverage required and described above, Lender may purchase insurance at Borrower’s expense to
protect its interest in Borrower’s Property. This insurance may, but need not, protect Borrower’s interests.
The coverage that Lender purchases may not pay any claim that Borrower makes or any claim that is made
against Borrower in connection with the Property. Borrower may later cancel any insurance purchased by
Lender, but only after providing Lender with evidence that Borrower has obtained insurance as required by
this Security Instrument. If Lender purchases insurance for the Property, Borrower will be responsible for the
costs of that insurance, including interest and any other charges Lender may impose in connection with the
placement of the insurance, until the effective date of the cancellation or expiration of the insurance. The costs
of the insurance may be added to Borrower’s total outstanding balance or obligation. The costs of the
insurance may be more than the cost of insurance Borrower may be able 10 obtain on Borrower's awn.

Initlals:

D -6(WV) ooosy.01 Page 14 of 16 form 3049 1/01
®



No. 3:08-bk-00435 Doc 129 Filed 07/08/08 Entered 07/08/08 16:03:28 Page 26 of
. 43

B'Y SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Security Instrument and in any Rider exccuted by Borrower and recorded with it.

Witnesses:
M i
GEORGE VANWAGNER -Borrower
(Seal)
-Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
(Seal) (Seal)
-Borrower -Borrower
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STATE OF WEST VIRGINIA, Berkeley County ss:
The foregoing instrument was acknowledged before me this 30th day of October 2006,
by George Varlagner
My Commjssion Expirescﬂ {QQW
Notary Public
w::f"‘:ﬂ'in"':W;nh.\,‘.gﬁtrb;g Ty
ea TN S |
STATE OF WEST VIRGiaA
AMANDA E. STEINER
P 0.BOK 440 - 1444.5, EDwia
. MAR ?Ns;&s.mvvg&m -
My Cemmission Expiits June 22, 8009
This instrument was prepared by
, Inltials:
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ATTACHMENT “A” - LEGAL DESCRIPTION

All that certain lot or parcsl of real estate together with the improvements thereon and
appurtenances thereto belonging, situate in Mill Creek District, Berkeley County, West
Virginia, and more particularly described as follows:

All that certain lot or parcel containing 6.000 acres as shown on a
plat made by Gamma Associates, Arnold L. Godlove, C.E., dated
September 19.1975, and recorded in the Office of the Clerk of the
County Court of Berkeley County, West Virginia, in Deed Book
291, at page 40, being subject to easements of record and in
existence.

AND BEING the same parcel of real estate conveyed to George VanWagner by deed
dated the 30" day of October 2006, from Rodney Allen Patrick and Wendy Lee Patrick,
his wife, and recorded in the office of the Clerk of the County Commission of Berkeley
County, West Virginia, immediately preceding this instrument.

FOR PURPOSES OF SECTION 4, ARTICLE |, CHAPTER 38 OF THE CODE OF
WEST VIRGINIA, ANY NOTICE OF TRUSTEE'S SALE SHALL BE MAILED TO THE
GRANTORS HEREUNDER AT THE FOLLOWING ADDRESS (OR SUCH OTHER
ADDRESS SUBSEQUENTLY GIVEN TO LENDER IN WRITING BY THE GRANTOR):
594 Eagle School Road, Martinsburg, WV 25401

dsb/40562 VanWagner Attachment
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1-4 FAMILY RIDER

(Assignment of Rents)

THIS 1-4 FAMILY RIDER is made this ~ 30th day of October 2008
and is incorporated into and shall be deemed to amend and supplement the Mortgage,
Deed of Trust, or Security Deed (the "Security Instrument”) of the same date given by the

undersigned (the "Borrower") to secure Borrower's Note to
SHENANDOAH MORTGAGE, LLC

(the
"Lender") of the same date and covering the Property described in the Security Instrument

and located at:
409 THREE RUN RD, BUNKER HILL, West Virginia 25413

[Property Address]

1-4 FAMILY COVENANTS. [n addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:

A. ADDITIONAL PROPERTY SUBJECT TO THE SECURITY INSTRUMENT. In
addition to the Property described in the Security instrument, the following items now or
hereafter attached to the Property to the extent they are fixtures are added to the Property
description, and shall also constitute the Property covered by the Security Instrument:
building materials, appliances and goods of every nature whatsoever now or hereafter
located in, on, or used, or intended to be used in connection with the Property, including,
but not limited to, those for the purposes of supplying or distributing heating, cooling,
electricity, gas, water, air and light, fire prevention and extinguishing apparatus, security
and access control apparatus, plumbing, bath tubs, water heaters, water closets, sinks,
ranges, stoves, refrigerators, dishwashers, disposals, washers, dryers, awnings, storm
windows, storm doors, screens, blinds, shades, curtains and curtain rods, attached mirrors,
cabinets, paneling and attached floor coverings, all of which, including replacements and
additions thereto, shall be deemed to be and remain a part of the Property covered by the
Security Instrument. All of the foregoing together with the Property described in the Security
Instrument {or the leasehold estate if the Security Instrument is on a leasehold) are referred
to in this 1-4 Family Rider and the Security Instrument as the "Property."

B. USE OF PROPERTY; COMPLIANCE WITH LAW. Borrower shall not seek, agree to
or make a change in the use of the Property or its zoning classification, uniess Lender has
agreed in writing to the change. Borrower shall comply with all laws, ordinances,
regulations and requirements of any governmental body applicable to the Property.

C. SUBORDINATE LIENS. Except as permitted by federal law, Borrower shall not
allow any lien inferior to the Security Instrument to be perfected against the Property
without Lender’s prior written permission.

D. RENT LOSS INSURANCE. Borrower shall maintain insurance against rent loss in
addition to the other hazards for which insurance is required by Section 5.

MULTISTATE 1- 4 FAMILY RIDER - Fannie Mae/Freddie Mac UNIFORM INSTRUMENT
Form 3170 1/01
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E. "BORROWER'S RIGHT TO REINSTATE" DELETED. Section 19 is deleted.

F. BORROWER'S OCCUPANCY. Unless Lender and Borrower otherwise agree in
writing, Section 6 concerning Barrower's occupancy of the Property is deleted.

G. ASSIGNMENT OF LEASES. Upon Lender's request after default, Borrower shall
assign to Lender all leases of the Property and all security deposits made in connection with
leases of the Property. Upon the assignment, Lender shall have the right to modify, extend
or terminate the existing leases and to execute new Jeases, in Lender’s sole discretion. As
used in this paragraph G, the word “iease" shali mean "sublease” if the Security Instrument
is on a leasehold.

H. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN
POSSESSION. Borrower absolutely and unconditionally assigns and transfers to Lender all
the rents and revenues ("Rents") of the Property, regardless of to whom the Rents of the
Property are payable. Borrower authorizes Lender or Lender’'s agents to collect the Rents,
and agrees that each tenant of the Property shail pay the Rents to Lender or Lender’s
agents. However, Borrower shall receive the Rents until: (i) Lender has given Borrower
notice of defauit pursuant to Section 22 of the Security instrument, and (ii} Lehder has given
notice to the tenant(s) that the Rents are to be paid to Lender or Lender's agent. This
assignment of Rents constitutes an absolute assignment and not an assignment for
additional security only.

If Lender gives hotice of default to Borrower: (i) all Rents received by Borrower shall be
held by Borrower as trustee for the benefit of Lender only, to be applied to the sums secured
by the Security Instrument; (ii) Lender shall be entitled to collect and receive all of the Rents
ot the Property; (iii) Borrower agrees that each tenant of the Property shall pay all Rents
due and unpaid to Lender or Lender's agents upon Lender’s written demand to the tenant;
(iv) unless agplicable law provides otherwise, all Rents collected by Lender or Lender's
agents shall be applied first to the costs of taking control of and managing the Property and
collecting the Rents, including, but not limited to, attorney's fees, receiver’s fees, premiums
on receiver's bonds, repair and maintenance costs, insurance premiums, taxes,
assessments and other charges on the Property, and then to the sums secured by the
Security Instrument; (v) Lender, Lender’s agents or any judicially appointed receiver shall
be liable to account for only those Rents actually received; and (vi) Lender shall be entilled
1o have a receiver appointed to take possession of and manage the Property and collect the
Rents and profits derived from the Property without any showihg as to the inadequacy of the
Property as security. ’

If the Rents of the Property are not sufficient to cover the costs of taking control of and

managing the Property and of collecting the Rents any funds expended by Lender for such

urposes shall become indebtedness of Borrower to Lender secured by the Security
nstrument pursuant to Section 9.

Borrower represents and warrants that Borrower has not executed any prior
assignment of the Rents and has not performed, and will not perform, any act that would
prevent Lender from exercising its rights under this paragraph.

Lender, or Lender’'s agents or a judicially appointed receiver, shall not be required to
enter upon, take control of or maintain the Property before or after giving hotice of default to
Borrower. However, Lender, or Lender’s agents or a judicially appointed receiver, may do
so at any time when a default occurs. Any application of Rents shall not cure or waive any
default or invalidate any other ri?ht or remedy of Lender. This assignment of Rents of the
rrl?perty shall terminate when all the sums secured by the Security Instrurnent are paid in
ull.
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I. CROSS-DEFAULT PROVISION. Borrower's default or breach under any noie or
agreement in which Lender has an interest shall be a breach under the Security Instrument
and Lender may invoke any of the remedies permitted by the Security Instrument.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants
contained in this 1-4 Family Rider.

W - o

Cd

GEORGE VANWAGNER -Borrower -Borrower
{Seal) (Seal)

-Borrower -Borrower

(Seal) (Seal)

-Borrower -Borrower

{Seal) {Seal)

~-Borrower -Borrower

@-57R (0411) Page 30t 3 Form 3170 1/01
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ADJUSTABLE RATE RIDER

(Index: Six-Month London Interbank Offered Rate (“LIBOR”) As Published in The Wall St. Journal - Rate Caps)
{Assumable during Life of Loan) (45 Day Lookback)

This Adjustable Rate Rider is made this 3¢9¢nday of pctober 2006 - and is incorporated into and shall be
deemed to amend and supplement the Mortgage, Deed of Trust, or Security Deed (the “Security Instrument”) of

the same date given by the undersigned (the “Borrower”) to secure Borrower’s Adjustable Rate Note as amended
and supplemented by the Interest Only Payment Period Note Addendum to Adjustable Rate Note (collectively the

“Note”) 0 SHENANDOAH MORTGAGE, LLC

(the “Lender”) of the same date and covering the property described in the Security Instrument and located at:

409 THREE RUN RD , BUNKER HILL , West Virginia 25413

THE NOTE PROVIDES FOR A PERIOD OF MONTHLY PAYMENTS OF INTEREST
ONLY AND FOLLOWED BY MONTHLY PAYMENTS OF BOTH PRINCIPAL AND
INTEREST. THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN
THE INITIAL INTEREST RATE AND MONTHLY PAYMENT DURING AND AFTER
THE INTEREST ONLY PAYMENT PERIOD. THE NOTE ALSO LIMITS THE
AMOUNT THE BORROWER’S INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATE THE BORROWER MUST PAY.

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the
Security Instrument, Borrower and Lender further covenant and agree as follows:

A.  INTEREST RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an initial interest rate of g 259 %. The First Principal and Interest Due Date is the
first monthly payment date after the one hundred twentieth (120") monthly payment is due. The Note provides
for changes in the interest rate and the monthly payments as follows:

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The interest rate I will pay may change on the first day of yovember 2009 - and may change on that day
every sixth (6*) month thereafter. Bach date on which my interest rate could change is called a “Change Date.”

ADRIDR! Page 1 of 3 6 Month LIBOR Interest Only Rider - Multistate
120 Interest Only Payments
Assumable for Life of Loan

—— (08/05)
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(A) The Index

Beginning with the first Change Date, my interest rate will be based on an Index. The “Index™ is the six month
Interbank Offered Rate (“LIBOR™) which is the average of interbank offered rates for six-month U.S. dollar-
denominated deposits in the London market, as published in The Wall Street Journal. The most recent Index
figure available as of the date 45 days before each Change Date is called the “Current Index.” If the Index is no
longer available, the Note Holder will choose a new index based upon comparable information. The Note Holder
will give me notice of this choice.

®B) Calculation of Changes

Before each Change Date, the Note Holder will calculate my new interest rate by adding
THREE percentage points (3 _gpo %) to the Current Index. The Note

Holder will then round the result of this addition to the nearest one-¢ighth of one percentage point (0.125%).
Subject to the limits stated in Section 4(D) below, this rounded amount will be my new interest rate until the next
Change Date. The Note Holder will then determine my new monthly payment as follows:

@® Inierest Only Payment Perfod. For monthly payments due after the first Change
Date up to but not including the First Principal and Interest Due Date, the Note Holder will determine the amount
of the monthly payment that would be sufficient to pay the interest that accrues on the unpaid principal that 1 am
expected to owe at the Change Date at my new interest rate determined above in this Section 4(C). The result of
this calculation will be the new amount of my Interest Only Payment until the next Change Date unless I make a
partial Prepayment as provided in Section 5 of the Note.

(i) Principal and Interest Payments Due Beginning With the First Principal and
Interest Due Date. For monthly payments due on or after the First Principal and Interest Due Date, the Note
Holder will determine the amount of the monthly payment that would be sufficient to repay the unpaid principal
that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate determined
above in this Section 4(C) i substantially equal payments. The result of this catculation will be the new amount
of my monthly payment.

© Limits on Interest Rate Changes

The interest rate I am required to pay at the first Change Date will not be greater than 17 259 % of less

than g sg5g %. Thereafter, my interest rate will never be increased or decreased on any single Change Date
by more than  gym percentage points ( 1 ggo %) from the rate of interest I have been
paying for the preceding six months, My interest rate will never be greater than 14 259 %.

()] Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly
payment beginning on the first payment date after the Change Date until the amount of my monthly payment
changes again.

(E€) Effective Date of Changes
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly

payment beginoing on the first payment date after the Change Date until the amount of my monthly payment
changes again.

ADRIDRZ - Pape 2 of 3 6 Month LIBOR Interest Only Rider - Multistate
126 Interest Only Payments
Assumabte for Life of Loan

(08/05)
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3] Notice of Changes

The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my
monthly payment before the effective date of any change. The notice will include information required by law to
be given and also the title and telephone number of a person who will answer any question I may have regarding
the notice.

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER
Section 18 of the Security Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,
“Interest in the Property” means any legal or beneficial interest in the Property, including, but not
limited to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales
contract or escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a
purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if
Borrower is not a natural person and a beneficial interest in Borrower is sold or transferred) without
Lender’s prior written consent, Lender may require immediate payment in full of all suros secured by
this Security Instrument. However, this option shall not be exercised by Lender if such exercise is
prohibited by Applicable Law. Lender atso shall not exercise this option if: (a) Borrower causes to be
submitted to Lender information required by Lender to evaluate the intended transferee as if a new loan
were being made to the transferee; and (b) Lender reasonably determines that Lender’s security will not-
be impaired by the loan assumption and that the risk of a breach of any covenant or agreement in this
Security Instrument is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a condition
to Lender’s consent to the loan assumption. Lender may also require the transferee to sign as assumption
agreement that is acceptable to Lender and that obligates the transferee to keep all the promises and
agreements made in the Note and in this Security Instrament. Borrower will continue to be obligated
under this Note and Security Instrument unless Lender releases Borrower in writing.

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower
notice of acceleration. The notice shall provide a period of not less than 30 days from the date the notice
is given in accordance with Section 15\within which Borrower must pay all sums secured by this Security
Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke
any remedies permitted by this Security Instrument without further notice or demand on Borrower.

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this Adjustable Rate

Rider.
&ORGE VANWAGNER Borrower Borrower
(Seal) (Seal)
Borrower Borrower
(Seal) (Seal)
Borrower Borrower
(Seal) (Seal)
Borrower Borrower
[Sign Original Only)
ADRIDR3 Page 3 of 3 6 Month LIBOR luterest Ouly Rider - Multistate

120 Interest Only Payments
Assumable for Life of Loan
(08/05)
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PCH1 DOO4920821 PAYMENT CHANGES 07/02/08 Q7:45:01
NAME G VANWAGNE TYPE 13 1ST MTG,CONVEN W/0 INS GROUP

——————————————————————————————— X PAYMENT DATA K————————mm e
DUE CLRRENT PENDING EFF DATE COUPONS CM: 12
02/08 COUNTY .00 ESC 0

CITY .00

HAZARD .00

M1 .00

LIEN .00 STOP DATE

05 .00

MISC .00 0 _

BSC .00

1ST P&I 1649 .90

2ND P&l .00

A&H .00

LIFE .00

REPL .00 O

HUD .00 .00 DELETE

NET 1649.90 MAINT?

18T INT RATE 8.25000 CURR N

2ND INT RATE 0.00000 PEND N
——————————————————————————— %X ADDITIONAL MESSAGES Km——mm———mmmm o

BNKHLD: BT NOT ABLE TO REFER T0 FC BASED ON ACTIVE BANKRUPTCY

WAL
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P194 COQLLECTII1ION INEQRMATIILQOHN 07/01/08
LN 0004920821
NAME G VANWAGNE INV-LN 404-040-0010810988 DUE 02-01-08 TYPE 13-A

BR RE MAN B P~TYPE 1 INT .08285000 FIRST PB 239,985.00 2NO PB .00
ORIG MTG 240000 LN DATE 10-30-06 TERM 360 MO P&I 1649.90 PAY PER 12
BILL GEDRGE YANWAGNER TEL C 304-754-8021 304-260-0332
NAME TaX NAME GEORGE VANWAGNER
& 127 WALRER CT PROPERTY 409 THREE RUN RD
ADDR HEDGESVILLE Wy 25427 ADDRESS BUNKER HILL Wy 25413

AMOLINTS DUE ASM 00~00-00 MAT 11-36 XFER DEED - -
DUE DATE 02-01-08 BALAMCES STOPS
REG PAYMENT 1649,90 SUSPENSE 15.00 PROCESS 4
MONTHS (& RES ESC .00 CASHIER 4 TIMES 7
TOT REG PAY 9899.40 - HUD BAL .00 DISB ©
ACCRUED LC 105,00 ESC ADV .00 BD CK 0

REP RES .00 PIF (]

N&F BAL .00 REG ESC .00 FC 0 TRACK
OTHER FEE .00 NOTICE 6
TOTAL DUE 10004 .40 ANALYZE 4
LC FACTR .G5000 MAX LC AMT 16.00 MAX LC RATE .00000 L/C 2
LC CODE A MIN LC aMT .00 GRACE DAYS PMT/BD CK TAB 711122224777
REMINDER DAYS FINAL NOTICE DAYS DELG TAB THRU 03—-08 000601111111

ACTIVE B/R — SEE TASK SCREEN TSK20004920821 LOAN ASSUMPTION STATUS UNKNOWN

¢
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BNKA 0004920821 BANKRUPTCY RECEIPTS CH 11 INV 404 07/701/08 07:43:40
G VANWAGNE DUE 02/01/08 PMT 1,649.90 TYPE CONV. RES. ARM MAN B
409 THREE RUN RD BUNKER HILL WV 25413 GROUP B,
-DEBT———m——— e e ¥ POST-PETITION PAYMENTS —~———————————-— PRO BNK=—==—=——=—
RECEIVED PP PMTS EFF DATE 1098 CHECK DATE ./ NUMBER L/C ADJ CNT REASON
.00 00 MM/DD/YY MM/DD/YY .06 0] -

PMTS PMT AMT L~C PD SUSPENSE NSF PD ESCROW ADTL PRIN OVR

1 1649.90 .00 .00 .00 .00 .00 1
PLAN 1: AMOUNT DLE DATE PLAN 2: AMOUNT DUE DATE

.06 MM/DD/YY .00 MM/DD/YY PMT 1 OF 0O
———————————————————— % PRESS PF2 FOR ADDITIONAL MESSAGES K- e i s e e e
MOTION FOR RELIEF REQ 07/01,/08 POST-PETITION PAST DUE 152 DAYS
NON-ESCROW LOAN
BNKHLD: BT NOT ABLE IO REFER TO FC BASED ON ACTIVE BANKRUPTCY

G P e e e e e e e i e e % POST-PETITION X—————=
MSP SUSPENSE: 15.00 DUE DATE PAYMENT LATE CHG
TRUSTEE SUSP: .00 02-01-08 1649.90 5.00
DEBTOR SUSP: 15.00 80 PP~-PMTS

POST 1 DUE: PMT

POST 2 DUE: PMT
LATE CHARGES DUE: 105 .00 NSF FEES DUE: 0.0
GRACE DAYS: PROCESSDR : BANKRUPTCY DEPT

ottt Oue QoL

Qo J00¢

0 81649 7a =2 (57760

¢5.00

LSS
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P399 LN 0004920821
NAME G VANWAGNE

BR RE MaAN B P-TYPE 1 INT

HUD .00 NET
REP .00 RES

APP 09-24
DUE 09-07
TYPE/TRAN 1 72
AMOUNT 1,649.90
PR IN-PD .00
PR IN-BAL 239,985 .00
INT-PD 1,649.90
ESC-PD .00
ESC-BAL .00
A8H~INS .00
LIFE-INS .00
LC/FEES .00
MISC~PD .00
ADV-BAL .00
SusP .00
SC/PAYEE x

PAGE 003 OF 003 xxPRESS

43

MORTGAGE LOAN HISTORY

INV-LN 404-040-0010810988 DUE 02-01-08 TYPE
239,985.00 2ND PB

.0825000 FIRST PB

1649.90 SF .00250000 SUSP

.00
09-17 08-10
09-07 08-07
1 B2 1 72
.00 1,649.90
.00 .00
239,985.00 239,985.00
00 1,649,990
.00 .00
.00 .00
.00 .00
.00 .00
1 15.00- .00
.00 .00
.00 .00
.00 .00

X

PF1o FOR 2B MONTHSXX

07-01-08
13~A
.00

15.00 STOP D BPF NADL

X

400086402
07-13
07-07
1 72

1,649.90
.00
239,985 .00
1,649,990
.00

.00

.00

.00

.60

.00

.00

.00

OLDEST TRAN 07-13-07 /P

SN
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P362 LN 0004920821 MORTGAGE LOAN HISTORY 07-91-08
NAME G VANWAGNE INV-LN 404-040-0010810988 DUE 02-01-08 TYPE 13-A
BR RE MAN B P-TYPE 1 INT .0825000 FIRST PB 239,985.00 2ND PB .00
HUD .00 NET 1649.90 SF .00250000 SUSP 15.00 STGP DB PF NADL
REP .00 RES .00 40006 402
APP Of~11 01-11 12-17 11-16 1018
DUE 11-07 10-07 10-07 10-07 190-07
TYPE/TRAN 1 73 1 73 1 B2 1 B2 1 82
AMOUNT .00 2,304.80 .00 .00 .00
PRIN-PD .00 .00 .00 .00 .00
PRIN-BAL 239,985.00 239,985.00 239,985.00 239,985.00 239,985.00
INT-PD 1,649,90 1,649.90 .00 .00 .00
ESC-PD .00 .60 .00 .00 .08
ESC~BAL .00 .00 .00 .00 .00
A&H-INS .00 .00 .00 .00 .00
LIFE~-INS .00 .00 .00 .00 .00
LC/FEES .00 S 5.00 | 15,00~ 1 15,00~ | 15.00-
MISC~PD .00 .00 .00 .00 .00
ADV-BAL .00 .00 .00 .00 .00
5UsP .00 .00 .Q0 GO .00

SC/PAYEE X% X

PAGE 002z OF 003 TOTAL TRANS AVAILABLE 0014 OLDEST TRAN 07-13-07 /P
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P309 LN 0004920821 MORTGAGE LOAN HISTORY 07-01-08
NAME G VANWAGNE INV-LN 404~040-0010810988 DUE 02-01-08 TYPE [3-A
BR RE MAN B P-TYPE 1 INT .0825000 FIRST PB 239,985.00 2ND PB .00
HUD .00 NET 1649.90 SF ,00250000 SUSP 15,00 STOP DB P FNADL
REP .00 RES .00 40006402
APP 03=17 03-06 02-19 02-06 01-18
DUE 02-08 01-08 01-08 12-07 12~07
TYPE/TRAN 1 B2 1 73 1 52 1 73 1 82
AMOUNT ,00 1,669.90 .00 1,654.90 .00
PRIN-PD .00 .00 .00 .00 .00
PR IN-BAL 239,985 ,00 239,985.00 239,985.00 239,985 .00 239,985.00
INT-PD .00 1,649.90 .00 1,649.90 .00
ESC-PD .00 .00 .00 .00 .00
ESC~BAL .00 .00 .00 .00 .00
A&H-INS .00 .00 .00 .00 .00
LIFE-INS .00 .00 .00 .00 .00
LC/FEES 1 15.00~- S 5.00 | 15.00~ S 5.00 |1 15.00-
MISC-PD .00 .00 .00 .00 .00
ADV~BAL .00 .00 .00 .00 .00
susP .00 15.00 .00 .00 .00
SC/PAYEE X X

PAGE 001 DOF 003 TOTAL TRANS AVAILABLE 6014 OLDEST TRAN 07-13-07 AP

o .
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P192 LN 0004920821 LOAN SIAIUS 2 07,01,08
NAME G VANWAGNE INV-LN 404-040-0010810988 DUE 02~01-08 TYPE 13-A
BR RE MAN B P-TYPE 1 INT .0825000 FIRST PB 239,985.00 2ND PB .00
MISCELLANEQUS STEP SERVICE FEES SECOND MORTGAGE
EMPLOYEE CD 0 STEP1 AMT INV/CAT /
$294 SW 0 STEP! RATE INV LN NO
L/1 FLAG RLIC ARM IND STEP2 AMT LOAN TYPE
COUPON MO 12 STEP2 RATE MAN
NEXT PMT NO 15 STEP3 AMT TERM
ASSUMP DATE 00-00-00 STEP3 RATE NEXT PYMT
LAST INV CHG 02-07 STEP4 AMT ANNUAL SF
DEFICIT START/STOP  00-00 {1-36 STEP4 RATE LEVEL SF
DEFICIT INC .00 2ND P&I
QLD TOT PMT 1650.00 INT RATE
OLD ESCROW MTH .00 DRIG LOAN
1ST PRIN BEG 239985 .00 AGENT NO 2ND PRIN BEG
ESCROW BEG .00 LOCATION DATA
ADVANCE BEG .00 STATE 47 CODUNTY 003 CITY 0000
DRFT BANK/DELAY 08000000 SMSA CENSUS 972100 OCCUPY 3
DRAFT ACCT CRA COMM N LDW INC MOD INC
DRAFT ADDL PRIN MINORITY COMM
MTGR REC CORP ADV .00 3RD REC CORP ADV .00
NDN~REC CORP ADV .00 INT-ONLY FLAG Y EXPIRES 12-01-18

PLEASE ENTER NEXT TRANSACTION PXAKXO004020821 SEE SCREEN P19l
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN THE MATTER OF: CASE NO. 08-00435

GEORGE VAN WAGNER

DEBTOR CHAPTER 11
CERTIFICATE OF SERVICE

The undersigned, Timothy J. Amos, attorney for NATIONAL CITY
MORTGAGE CO., a corporation, for itself, its successors and/or assigns, or as servicer,
hereby certifies that on the 8th day of July, 2008, he served the foregoing and hereto
annexed MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY OR,
IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION, NOTICE OF MOTION
TO CREDITORS AND OTHER PARTIES IN INTEREST, and proposed ORDER by
mailing, postage prepaid, true copies thereof through the United States Mail, addressed
as follows:

George Van Wagner
127 Walker Court
Hedgesville, WV 25427

Debra A. Wertman

U. S. Trustee’s Office
300 Virginia Street East
Room 2025 '
Charleston, WV 25301

Douglas A. Kilmer
U.S. Trustee’s Office
300 Virginia Street East
Room 2025

Charleston, WV 25301 \9 Q _//>

Timoth§\]. Amos

WYV State Bar #7683

Post Office Box 81
Parkersburg, WV 26102
Telephone: 304/485-3851
Fax: 304 /485-0261




Exhibit H



Page ¢
IRV ARl

J'.J_:..' (VR VL DI | A LS S BRULoL GULLEIN AN Order Entered.

No. 3:08-bk-00435 Doc 277 Filed 11/13/08 Entered 11/1%3:28: ZYYl q:gz”[t Te

Patrick M. Flatley

United States Bankruptcy Judge
Dated: Thursday, November 13, 2008 1:06:56 PM

UMIYELR STATES BANICRUIPTOY COURY
FORTHE NORTIHLREN DISTRICT OF WEST VIRCGINLA,

IN EHL R ATTER OF: CASL NCL 0800435
GEORGE VAN WAGNER
DERTOn CLHIATTRR 11

ORDER WITH “SELF-ACHIYATING” PROVISION

i the 9th dav ot Octobar, 2008, this matter wanw on for considesalion wpon
the molicn of NATIONAL < T1TY MORTGAGE CO., for an order granting reliel from the
attornatic stay heren. The movant appeared by Couneel Timothy j. Awos and the Debtor
appeared i person, pro e, The partivs informed the Cownt Lthal o agreement had beeo
reached regarding disposition of the subject motion for relief and upon discussing this
matter with the pavties and hearing the positions of the parties, the Court finds that said
mativi i owell faken, aidd il i3,

ORDERED that the awtomatic stay of Vitte TL WSO § 367 shall texminate as
hexeinatier set foeth iu the Dabtors’ interest in the horeinafrer described veu vt A, sty
i the Coionky of Berkeley, St ol West Virginia, to-wit:

AL Bsat cortpin ot o parcel of read estate together with the improvements
therant and :l}trpu.:arée.i.mnu;b thevelo Delonging, situate in MEIL Crecic
Vitstrict, Berkeley Coundy, West Yieginia, and more parboodaly describedd
s Uaidewss;

ALY vhai cartain Job or pareel containing 6,000 acres as mowq on & plat

madde by GGamma Associatey, Avaold 1. Codlove, €L E., dated S jm b
19, 1475, and recorded in the Office of the Clerk of the County Court of

o

11/04/08  12:21 PM 3044850267 Page 2
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No. 3:08-bk-00435 Doc 277 Filed 11/13/08 Entered 11/13/08 13:28:32 Page 2 of 4
Berbeicy Couniy, West Vieginda, v Deed Boole 290, al page 46, being
supject to easement: of record and inexistence,

AT BLING the same parcel of real estale conveyed 1o Gaeorge Vi
Wagmer by deed dated ihe 30% day of October 2006, from Rodney Allen
Patrick and Wendy Les Pabick, lis wife, and recovded in the office of the
Clevk of the Cownty Conuwission of Berkeley County, West Virginia,
tnumediately preceding this instrwinent.
1he movant shall forbeas from forecloging diving the pendency of this case
a5 loag as the Debior conplies ond imakes payinenis as foflows, The parties aprea that th
as of Ovtober 9, 20068 the Debtar is fn axvreirs proe-petition for two () monthly pa yrncniy i
the amouint of $1,649.90 each for the waonths of February 2008 through March 2008 for a
toval of $%299.80; plus non-cacrowed delinguent 2007 county taxes in the amount of
51,680.30 paid by Mational City Maollgage Co. plus acerued jaie charges in the amount of
F105.00; fog o total pre-pelition avrcornge of $5,085.10; and the Debeor is is arrcars posl
petition for eight (8) monthly payments in the auount of §1,649.90 eacit Lor the viouthe of

April 2006 thwongh Noveraber 2008 for a total of $13,199.20; plus (bte charges in the

wnonmk of $9U.00 tor a lolal post petition axearage ob $1.3,280.20; for a total deliigueney ul

pre-petition arrcavages and post pelifion arrearapes it the amount of G1837430. The

Novamber 2008 payment 15 calaudated itdo the post pelilion arrearage amount bedause b

debior wishes to use the available fundsto pay the real estate Laes.

The Tiebtor agrees that the sum of $18,374.00 slwll e waid on or betore

Novergber 1, 2008 ORCLHL STAY 18 AUTOMATICALLY LINPCELY. Che toh] aranaat

shall be paid divectly to Movant at: National City Moctgage Co 3232 Newmarlke Drive,

11/04/708 12:22 PM 30114850261 Page 3
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11/04/08

Miarnisburg, COFT 45342, At Bankonpiey Deparbnent. The Debior shall inchide Lis loan
MNurmber on by chieck or money order.

Lhe Dolvor agrees to keep the insurance on said property cuxrent. Siwuld
mswance  lapse  for oven the glightest period of time, then the STAY i8S
AUTOMA LICALLY LIFTED,

The Debior agrees Lo bring the real estate taxes current on or befor:
November 1!;&008. Should the renal estate laxes on the subject real property become
delinguent, cvon for the slightest period of tine, then the WEAY 15 AUTOMATICALLY
LAELEL,

Beginning, Necember 1, 2008, in additon, to the obligation o cure the
arrearages, the deltor <hall resume his repulay monthly payments m the amount of
1,649,090 cach. Rach paymert is due on the first day of the month and there shall be/zﬂ
pince period vt said payinents. The Debtor agiees thiat If any roonthly payime e el
15 pasl Jdue for aven the slightest periodl of thme, then fhe STAY SHAIY. B¥
AUTOMATIC ALLY LUFLED,

The Movent shall fovehoar from forectosing during the pendency of this case ns
fong as the Deblor complies with the above desrribed payment(s) and continues 10
promptly malke his nenthdy payiments of §1,649.90 each,

Upwoin the foreclostre, it ds further ORDERED fhat the above real estate be

abaudoned s an asset of the estate but it any procecds arve derived fror a toreclosure of

(S

Page “

17 o4

12122 PM 3044850261 Page 4
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the secuniky inlerest in excess ol the amounat of the Hens agonst the property ol
ransonable costs of the loredosare, said excoss shall be peid over to the Trusiee.

The entry of this Order yelieves the Trustee f(rov making aoy furthee
dishursernents upon a foreclosure parasuant to the claim previously [Med by National Cily
Mortgage Co.in this case rnless it files an amended claim within 90 days for a defwieeey
claing frosn the toidation of the collateral. This Order takes effect imunediately upon its
heing sigiwad by the Court.

All coininsications inchading bat, not limited to, notices required by
state Jaw, senl by Creditor i connection with proceedings against dhie pooperty
may be scini divectly to the Dabber. Debtor is Pro s,

PREPARED 3
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Patrick M. Flatley l

United States Bankruptcy Judge
Dated: Tuesday, June 02, 2009 3:09:48 PM

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)
GEORGE VAN WAGNER ) CASE NO. 08-435
)
Debtor. ) Chapter 11
ORDER

On July 8, 2008, National City Mortgage Company filed a motion for relief from the
automatic stay with regard to property described as 409 Three Run Road, Bunker Hill, West
Virginia. (Document No. 129). On November 13, 2008, National City Mortgage and George Van
Wagner (the “Debtor”) executed an agreed order terminating the automatic stay based on certain
payment conditions. (Document No. 277).

Subsequently, on November 20, 2008, the Debtor file a “Motion to Refute Order with Self
Activating Provision” (Document No. 281), concerning agreed order (Document No. 277). In the
Motion the Debtor complains that the Agreed Order is inaccurate in that it had misleading
information regarding the past payment of tax obligations. At a hearing on December 18, 2008,
National City Mortgage acknowledged that the complained of fees and charges would not be passed
onto the Debtor. National City was to provide an amended order to address the misleading
information. That amended order was never filed.

Meanwhile, on February 12, 2009, National City filed another motion for relief from the
automatic stay with regard to property described as 127 Walker Court, Hedgesville, West Virginia.
(Document No. 353). On March 12, 2009, the court granted the motion without conditions.
(Document No. 369).

On March 13, 2009, the Debtor filed a “Motion to Remove National City Mortgage on 409
Three Run Road Property and to Have Withdrawn Order with Self Activating Provision.”

1
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(Document No. 374). The basis for the motion was that National City Mortgage had transferred the
loan to GMAC Mortgage. In the absence of any objection, the court granted the motion on April
20,2009. (Document No. 392). By separate entry (Document No. 391), the court intended to vacate
the agreed order granting conditional relief from the automatic stay with regard to the property at
409 Three Run Road, Bunker Hill, West Virginia. Through inadvertence, the court mistakenly
vacated the order granting relief from the automatic stay with regard to the property located at 127
Walker Court, Hedgesville, West Virginia.

Therefore, it is

ORDERED that the Court’s Order of April 20, 2009 (Document No. 391), be and hereby
is VACATED and the Order Granting Motion for Relief from Stay to National City Mortgage,
entered on March 12, 2009 (Document No. 369), be and hereby is REINSTATED. Itis

FURTHER ORDERED that the Order Granting Motion for Relief of Stay to National City
Mortgage, entered on November 13, 2008 (Document No. 277), be and hereby is VACATED. It
is

FURTHER ORDERED that the Motion to Refute Order with Self Activating Provision
filed by the Debtor on November 20, 2008 (Document No. 281), be and hereby is DENIED AS
MOOT, and the court’s oral request to National City Mortgage to submit an order amending the

agreed order (Document No. 277) may be disregarded inasmuch as the agreed order is now vacated.
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Patrick M. Flatley

United States Bankruptcy Judge
Dated: Wednesday, July 01, 2009 11:43:13 AM

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)
GEORGE VAN WAGNER ) CASE NO. 08-435
)
Debtor. ) Chapter 11
ORDER

George Van Wagner (the “Debtor™), pro se, filed a motion to voluntarily convert his Chapter
11 case to one under Chapter 7 pursuant to 11 U.S.C. 8§ 1112(a). The Debtor, however, objects to
the appointment of a Chapter 7 trustee. He argues that “the estate will benefit from administration
of the case [by him because he] can make a thorough determination as to whether there is any value
to be extracted from the estate after considering the claims of creditors.” (Document No. 532). In
support of his position, the Debtor cites to a statement in the legislative history to § 1112(a):

§ 1112. Conversion or dismissal

This section brings together all of the conversion and dismissal rules for chapter 11

cases. Subsection (a) gives the debtor an absolute right to convert a voluntarily

commenced chapter 11 case in which the debtor remains in possession to a

liquidation case.

Report of the Committee on the Judiciary, House of Representatives, To Accompany H.R. 8200, H.R.
Rep. No. 95-595, 95th Cong., 1st Sess. (1977).

Contrary to the Debtor’s reading of this legislative history, it does not support a finding that
the Debtor may remain in control of his bankruptcy estate and liquidate it for the benefit of his
creditors. The legislative history merely recognizes that most Chapter 11 cases are controlled by
debtors-in-possession, which is a defining characteristic of Chapter 11. E.g.,11 U.S.C. 881106 and

1107(a) (giving a Chapter 11 debtor the powers of a trustee). No corresponding provision exists in
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Chapter 7 granting a debtor similar powers. In fact, the appointment of a trustee in a Chapter 7 case
is mandatory. 8 701(a) (“Promptly after the order for relief under this chapter, the United States
trustee shall appoint one disinterested person that is a member of the panel of private trustees . . .
to serve as interim trustee in the case.”). After the appointment of the interim trustee, a different
trustee may be elected, but it is only creditors of the estate that have the right of election — not the
debtor. § 702.

Moreover, the court is without any sufficient basis to believe that a Chapter 7 trustee would
be ineffective in liquidating the Debtor’s estate in Chapter 7. While the court appreciates the
Debtor’s assertions that he is in the best position to know how to maximize the value of the
bankruptcy estate, the panel trustees in this District are fully capable of accomplishing this task. The
panel trustees are professionals, bonded, and are statutorily charged with collecting and reducing
to money the property of the estate as expeditiously as is compatible with the best interests of the
parties in interest. 8§ 704(a)(1). No basis exist in this case for the court to exercise its § 105(a)
powers, as requested by the Debtor, to refuse to allow an interim trustee to be appointed. The
court’s 8 105(a) powers cannot be used to contravene another statute in the Bankruptcy Code. E.g.,
Marrama v. Citizens Bank, 549 U.S. 365, 383 (2007) (“[W]hatever steps a bankruptcy court may
take pursuant to 8 105(a) or its general equitable powers, a bankruptcy court cannot contravene the
provisions of the Code.”).

Therefore, it is

ORDERED that the Motion to Convert filed by George Van Wagner on June 8, 2009
(Document No. 513), be and hereby is GRANTED as follows:

A. This case be and hereby is CONVERTED to one under Chapter 7 of the Bankruptcy
Code.

B. The Debtor’s request to remain as a debtor in possession of his Chapter 7 bankruptcy
estate is DENIED.

Itis

FURTHER ORDERED that:

A. The Debtor shall:

(1) forthwith turn over to the Chapter 7 trustee all records and property of the estate
under the Debtor’s custody and control as required by Fed. R. Bankr. P. 1019(4).

2
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(2) within 15 days of the date of this Order, file a schedule of unpaid debts incurred
after the filing of the petition and before conversion of the case, including the name
and address of each holder of a claim as required by Fed. R. Bankr. P. 1019(5)(A)(I).
(3) within 30 days of the date of this Order, file and transmit to the United States
trustee a final report and account as required by Fed. R. Bankr. P. 1019(5)(A)(ii).

B. All lists, inventories, schedules, and statements of financial affairs previously filed
shall be deemed filed in the Chapter 7 case. If they have not been previously filed,
the Debtor shall comply with Fed. R. Bankr. P. 1007 as if an order for relief had been
entered on an involuntary petition on the date of the entry of this Order.

C. If a statement of intention is required, the Debtor shall file the statement within 30
days after entry of this Order, or, before the date first set for the meeting of creditors,
whichever is earlier.

D. All claims actually filed by a creditor before conversion of the case are deemed filed
in the Chapter 7 case.

E. Any request for payment of a pre-conversion administrative expense incurred by any
entity other than a governmental unit is timely if it is filed within 90 days of the date
first set for the meeting of creditors. A governmental unit’s request for payment of
a pre-conversion administrative expense is timely if it is filed within 180-days of the
entry of this Order.

F. Any claim against the Debtor that arose after the filing of the petition and before the
entry of this Order shall be treated as if such claim had arisen immediately before the
date of the filing of the petition and may be filed in accordance with Fed. R. Bankr.
P. 3001(a-d) and 3002.

G. The interim Chapter 7 trustee appointed in this case is: Robert W. Trumble, P.O. Box
2509 Martinsburg WV 25402.

H. The interim Chapter 7 trustee shall post a bond in an amount determined by the

United States trustee.
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
MARTINSBURG DIVISION

In Re:
CASE NO. 08-00435
GEORGE VAN WAGNER

CHAPTER 7
Debtor(s)

MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY
OR IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION

Comes now GMAC Mortgage, LLC, for itself and its successors or assigns or as servicer,
hereinafter referred to as the Secured Creditor, by counsel, for its Motion, alleges as follows:

1. This Court has jurisdiction pursuant to 28 U.S.C. §1334 and §157 and 11 U.S.C.
§362. This is a core matter.

2. On or about March 28, 2008, the above named Debtor(s) filed a Chapter 11
bankruptcy petition in this Court and thereafter converted to Chapter 7 on July 1, 20009.

3. The Secured Creditor is the current payee of a promissory note dated the 30th day
of October, 2006, in the principal amount of $240,000.00, secured by a deed of trust of the same
date upon property generally described in the Security Agreement as being situate in Berkeley
County, West Virginia, and having a mailing address of 409 Three Run Road, Bunker Hill, WV
25413, hereinafter referred to as the “Secured Property”. A copy of the deed of trust is attached
hereto as Exhibit “A” and incorporated herein by reference.

4. The Secured Creditor is informed and believes, and based upon such information
and belief, alleges that title to said property is currently vested in the name of the Debtor(s).

5. Debtor(s) has/have defaulted pursuant to the terms of the perfected promissory

agreement by which this Secured Creditor holds its lien as follows:
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Current Principal Balance $239,985.00
NINETEEN (19) Monthly payments (04/01/08 -10/01/09) @ 1,649.91  $31,348.29
ONE (1) Monthly payment (11/01/09) @ 2,693.37 $2,693.37
THREE (3) Monthly payments (12/01/09- 02/01/10) @ 2,093.40 $6,280.20
Late Charges $110.00

Total delinquency through February, 2010 $40,431.86

6. Upon information and belief, the Debtor(s) has/have no equity in the subject

Secured Property.

7. The Secured Creditor is informed and believes, and based upon such information
and belief, alleges that absent this Court’s Order allowing it to proceed with the foreclosure, its
security is significantly jeopardized.

WHEREFORE, the Secured Creditor moves the Court for an Order granting relief from
the automatic stay imposed by 8362 of the Bankruptcy Code to enable the Secured Creditor to
foreclose on the subject Secured Property pursuant to West Virginia State Law, including
necessary action to obtain possession of the Secured Property or, in the alternative, for adequate
protection, and further requests that the fourteen (14) day stay be waived as to any Order entered

on this Motion for Relief.

GMAC MORTGAGE, LLC

By counsel

[s/ Fabio Crichigno

Fabio Crichigno, Esquire (W. Va. #10074)
Sarah Crichigno, Esquire (W. Va. #10083)
Samuel 1. White, P.C.

965 Hartman Run Road, Suite 1105
Morgantown, WV 26505

(304) 413-0010
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF
WEST VIRGINIA (MARTINSBURG)

In Re:
CASE NO. 08-00435
GEORGE VAN WAGNER

CHAPTER 7
Debtor(s)

CERTIFICATE OF SERVICE

I hereby certify that on the 18th day of February, 2010, | served the foregoing
MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY OR,
IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION and NOTICE
OF MOTION TO CREDITORS AND OTHER PARTIES IN INTEREST and
PROPOSED ORDER, upon the following by U. S. Mail, postage prepaid:

George Van Wagner
Post Office Box 867
Martinsburg, WV 25402
PRO-SE Debtor

Thomas H. Fluharty
408 Lee Avenue
Clarksburg, WV 26301
Bankruptcy Trustee

[s/ Fabio Crichigno

Fabio Crichigno, Esquire (W. Va. #10074)
Sarah Crichigno, Esquire (W. Va. #10083)
Samuel 1. White, P.C.

965 Hartman Run Road, Suite 1105
Morgantown, WV 26505

Counsel for GMAC Mortgage, LLC
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Patrick M. Flatley l

United States Bankruptcy Judge
Dated: Monday, March 08, 2010 1:01:55 PM

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
MARTINSBURG DIVISION

In Re:
CASE NO. 08-00435
GEORGE VAN WAGNER
CHAPTER 7
Debtor(s)

ORDER GRANTING MOTION FOR RELIEF FROM AUTOMATIC STAY

This matter came on for consideration upon the Motion of GMAC Mortgage,
LLC, for itself, and its successors or assigns or as servicer, for an order granting relief
from the automatic stay in order to proceed with a foreclosure sale pursuant to West
Virginia State Law;

1. This Court has jurisdiction pursuant to 28 U.S.C. 81334 and 8157 and 11
U.S.C. 8362. This is a core matter.

2. On or about March 28, 2008, the above named Debtor(s) filed a Chapter 7
bankruptcy petition in this Court and thereafter converted to Chapter 7 on July 1, 20009.

3. The Secured Creditor is the current payee of a promissory note dated the
30th day of October, 2006, in the principal amount of $240,000.00, secured by a deed of
trust of the same date upon property generally described in the Security Agreement as
being situate in Berkeley County, West Virginia, and having a mailing address of 409
Three Run Road, Bunker Hill, WV 25413, hereinafter referred to as the “Secured

Property”.
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4, The Secured Creditor is informed and believes, and based upon such
information and belief, alleges that title to said property is currently vested in the name of
the Debtor(s).

5. Debtor(s) has/have defaulted pursuant to the terms of the perfected

promissory agreement by which this Secured Creditor holds its lien as follows:

Current Principal Balance $239,985.00
NINETEEN (19) Monthly payments (04/01/08 -10/01/09) @ 1,649.91  $31,348.29
ONE (1) Monthly payment (11/01/09) @ 2,693.37 $2,693.37
THREE (3) Monthly payments (12/01/09- 02/01/10) @ 2,093.40 $6,280.20
Late Charges $110.00
Total delinquency through February, 2010 $40,431.86

6. Upon information and belief, the Debtor(s) has/have no equity in the

subject Secured Property.

7. The Secured Creditor is informed and believes, and based upon such
information and belief, alleges that absent this Court’s Order allowing it to proceed with
the foreclosure, its security is significantly jeopardized.

It is ORDERED that the Secured Property be abandoned as an asset of the estate,
but if proceeds are derived from the repossession and foreclosure of the Secured Property
in excess of the amount of the liens against the Secured Property and reasonable costs of
the foreclosure, said excess shall be paid over to the Trustee.

It is further ORDERED that the Automatic Stay is hereby modified to allow
GMAC Mortgage, LLC to proceed with the repossession of the Secured Property and

hold a foreclosure sale on the Secured Property.
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It is further ORDERED that the fourteen (14) day stay is waived.

| ask for this:

[s/ Fabio Crichigno

Fabio Crichigno, Esquire (W. Va. #10074)
Sarah Crichigno, Esquire (W. Va. #10083)
Samuel 1. White, P.C.

965 Hartman Run Road, Suite 1105
Morgantown, WV 26505

(304) 413-0010

Counsel for GMAC Mortgage, LLC
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UNITIZED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

In re: George Van Wagner Bankruptcy # 08-00435
Debtor Chapter 7

AMENDED SCHEDULES A, B, C AND D SUMMERY OF SCHEDULES AND
STATISTICAL SUMMERY BANKRUPTCY FORMS
To the Honorable Judge Flatley;

| George Van Wagner, Debtor, Pro Se, request that the Court accepts these
amended Bankruptcy Schedules A, B, C, and D, Summery of Schedules and
Statistical Summery Bankruptcy Forms.

I am submitting these because of changed circumstances. | have had
properties repossessed, replaced a vehicle, and included depreciation.

| wanted to submit an updated and accurate accounting.
Dated: March/2§72'o1o

%

e
George Van Wagner, Debtor, pro se
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Inre Ge€orge Van Wagner , Case No. 08-00435
Debtor (If known)

SCHEDULE A - REAL PROPERTY AW\(MM 345710

Except as directed below, list all real property in which the debtor has any legal, equitable, or future interest, including all property owned as a co-
tenant, community property, or in which the debtor has a life estate. Include any property in which the debtor holds rights and powers exercisable for
the debtor’s own benefit. 1f the debtor is married, state whether the husband, wife, both, or the marital community own the property by placing an “H,”
“W,” “1,” or “C” in the column labeled “Husband, Wife, Joint, or Community.” If the debtor holds no interest in real property. write “None” under
“Description and Location of Property.”

Do not include interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If an entity claims to have a lien or hold a secured interest in any property, state the amount of the secured claim. See Schedule D. If no entity claims
to hold a secured interest in the property, write “None” in the column labeled “Amount of Secured Claim.”

If the debtor is an individual or if a joint petition is filed, state the amount of any exemption claimed in the property only in Schedule C - Property
Claimed as Exempt.

=
DESCRIPTION AND = E CURRENT VALUE AMOUNT OF
LOCATION OF NATURE OF DEBTOR’S wr = OF DEBTOR’S SECURED
PROPERTY INTEREST IN PROPERTY |E = INTEREST IN CLAIM

a8 | PROPERTY, WITHOUT
§ = DEDUCTING ANY
<{ SECURED CLAIM
= OR EXEMPTION

19989 Redman Mobiie Home Debtors Primary 23.000.00 0.00

residence IR
Hickory Ridge, LLC partnership 1.000.00 0.00

(Report also on Summary of Schedules.)
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Inre George Van Wagner Case No. 08-00435
Debtor (If known)

SCHEDULE B - PERSONAL PROPERTY [\ 1/ 1 335 Y

Except as directed below, list all personal property of the debtor of whatever kind. Ifthe debtor has no property in one or more of the categories,
place an “x” in the appropriate position in the column labeled “None.” 1f additional space is needed in any category, attach a separate sheet properly
identified with the case name, case number, and the number of the category. If the debtor is married, state whether the husband, wife, both, or the marital
community own the property by placing an “H,” “W,” “J,” or “C” in the column labeled “Husband, Wife, Joint, or Community.” If the debtor is an
individual or a joint petition is filed, state the amount of any exemptions claimed only in Schedule C - Property Claimed as Exempt.

Do not list interests in executory contracts and unexpired leases on this schedule. List them in Schedule G - Executory Contracts and
Unexpired Leases.

If the property is being held for the debtor by someone else, state that person’s name and address under “Description and Location of Property.”
If the property is being held for a minor child, simply state the child's initials and the name and address of the child's parent or guardian, such as
"A.B., a minor child, by John Doe, guardian." Do not disclose the child's name. See, 11 U.S.C. §112 and Fed. R. Bankr. P. 1007(m).

_E: CURRENT VALUE OF
g- DEBTOR’S INTEREST
N E E IN PROPERTY, WITH-
TYPE OF PROPERTY (0] DESCRIPTION AND LOCATION - OUT DEDUCTING ANY
N OF PROPERTY § g SECURED CLAIM
E S OR EXEMPTION
1. Cash on hand. X
2. Checking, savings or other finan- ) i
cial accounts, certificates of deposit 1 Checking Account 1 Checking Account
or shares in banks, savings and loan, City National Bank BB&T Bank 800.00
thrift, building and loan, and home- 231 Aikens Center 1815 Edwin Miller Blvd :
stead associations, or credit unions, Martinsburg, WV Martinsburg, WV
brokerage houses, or cooperatives
3. Security deposits with public uril-
ities, telephone companies, land- X
lords, and others.
4. Household goods and furnishings, . .
including audio, video, and computer Furniture, computer, TV, 'Stereo‘ Appliances 8.000.00
equipment. 418 Royal Crest Dr. Martinsburg, WV T
5. Books; pictures and other art . .
objects: antiques; stamp, coin, Coins, 418 Royal Crest Dr. Martinsburg, WV 1.500.00
record, tape, compact disc, and other ’ ’
collections or collectibles.
6. Wearing apparel. clothing 418 Royal Crest Dr Martinsburg, WV 500.00

7. Furs and jewelry. X

8. Firearms and sports, photo-
graphic, and other hobby equipment. X

9. Interests in insurance policies.
Name insurance company of each
policy and itemize surrender or X
refund value of each.

10. Annuities. Itemize and name
each issuer. X

11. Interests in an education IRA as
defined in 26 U.S.C. § 530(b)1) cr under
a qualified State tuition plan as defined in
26 U.S.C. § 529(b)(1). Give particulars. X
(File separately the record(s) of any such
interest(s). 11 U.S.C. § 521(c).)
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11
In re _George Van Wagner , 08-00435
Debtor (If known)
SCHEDULE B - PERSONAL PROPERTY {\y 4, JA3 IS0
(Continuation Sheet)

E CURRENT VALUE OF
2 DEBTOR’S INTEREST

N gE IN PROPERTY, WITH-

TYPE OF PROPERTY 4] DESCRIPTION AND LOCATION =5 OUT DEDUCTING ANY
N OF PROPERTY § z SECURED CLAIM
E
g

12. Interests in IRA, ERISA, Keogh, or
other pension or profit sharing plans.
Give particulars.

13. Stock and interests in incorporated
and unincorporated businesses.
Itemize.

14. Interests in partnerships or joint
ventures. Itemize.

15. Government and corporate bonds
and other negotiable and non-
negotiable instruments.

16. Accounts receivable.

17. Alimony, maintenance, support,
and property settlements to which the
debtor is or may be entitled. Give
particulars.

18. Other liquidated debts owed tc
debtor including tax refunds. Give
particulars.

19. Equitable or future interests, life
estates, and rights or powers exercisable
for the benefit of the debtor other than
those listed in Schedule A — Real
Property.

20. Contingent and noncontingent
interests in estate of a decedent, death
benefit plan, life insurance policy, or trust.

21. Other contingent and unliquidated
claims of every nature, including tax
refunds, counterclaims of the debtor, and
rights to setoff claims. Give estimated
vatue of each.

Norwood, Inc. 100%
Currently Out of Business

Hickory Ridge, LLC

2007, 2008, 2009 taxes not complete
Federal and State

0.00

1,000.00
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11
Inre George Van Wagner , Case No. 08-00435
Debtor (If known)
SCHEDULE B - PERSONAL PROPERTY . S - { A
(Continuation Sheet) w\l\
g CURRENT VALUE OF
5] DEBTOR’S INTEREST
N g E IN PROPERTY, WITH-
TYPE OF PROPERTY o DESCRIPTION AND LOCATION =2 OUT DEDUCTING ANY
N OF PROPERTY ;é SECURED CLAIM
E 2 OR EXEMPTION
22. Patents, copyrights, and other
intellectual property. Give particulars. X
23. Licenses, franchises, and other general
intangibles. Give particulars. X
24. Customer lists or other compilations
containing personally identifiable
information (as defined in 11 US.C.
§ 101(41A)) provided to the debtor by
individuals in connection with obtaining a X
product or service from the debtor
primarily for personal, family, or
household purposes.
25. Automobiles, trucks, trailers, 1992 Chevrolet Van
and other vehicles and accessories 1999 Redman Mobile Home (residence) 24,000.00
26. Boats, motors, and accessories x
27. Aircraft and accessories. X
28. Office equipment, furnishings,
and supplies. X
29. Machinery, fixtures, equipment,
and supplies used in business. X
30. Inventory. X
31. Animals. X
32. Crops - growing or harvested.
Give particulars. X
33. Farming equipment and impleraents.
X
34. Farm supplies, chemicals, and feed. X
35. Other personal property of any kind
not already listed. Itemize. X
__O_ continuation sheets attached  Total» 38,500.00

(Include amounts from any continuation
sheets attached. Report total also on
Summary of Schedules.)




Boc (N@B:@8s0k@0435 Doc 722  Filed 03/30/10  Entered 03/30/10 10:43:23 Page 6 of
11
in re George Van Wagner , Case No. 08-00435
Debtor (If known)

SCHEDULE C - PROPERTY CLAIMED AS EXEMPT

Debtor claims the exemptions to which debtor is entitled under: [0 Check if debtor claims a homestead exemption that exceeds
(Check one box) $136,875.
O 11US.C. §522(b)2)

O 11 US.C. § 522(6)3) !! l /\3,);5’ { D

CURRENT

SPECIFY LAW VALUE OF VALUE OF PROPERTY

DESCRIPTION OF PROPERTY PROVIDING EACH CLAIMED WITHOUT DEDUCTING

EXEMPTION EXEMPTION EXEMPTION
Home 38-10-4 23,000.00 23,000.00
van 38-10-4 1,000.00 1,000.00
Furnishings 38-10-4 8.000.00 8.000.00
Checking accounts 38-10-4 800.00 800.00
Hickory Ridge, LLC 38-10-4

1,000.00 1,000.00
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B 6D (Official Form 6D} (12/07)

Inre _George Van Wagner , Case No. 08-00435
Debtor (If known)

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS AWAB/}S’ [p

State the name, mailing address, includirg zip code, and last four digits of any account number of all entities holding claims secured by
property of the debtor as of the date of filing of the petition. The complete account number of any account the debtor has with the creditor is useful
to the trustee and the creditor and may be provided if the debtor chooses to do so. List creditors holding all types of secured interests such as
Jjudgment liens, garnishments, statutory liens, mortgages, deeds of trust, and other security interests.

List creditors in alphabetical order to the extent practicable. If a minor child is the creditor, state the child's initials and the name and
address of the child's parent or guardian, such as "A.B., a minor child, by John Doe, guardian.” Do not disclose the child's name. See. 11 U.S.C. §112
and Fed. R. Bankr. P. 1007(m). If all secured cred itors will not fit on this page, use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an X in the column labeled “Codebtor,” include the
entity on the appropriate schedule of creditors. and complete Schedule H — Codebtors. If a joint petition is filed, state whether the husband. wife,
both of them, or the marital community may be liasle on each claim by placing an “H,” “W,” “1,” or “C” in the column labeled “Husband, Wife,
Joint, or Community.”

If the claim is contingent, place an “X” in the column labeled “Contingent.” If the claim is unliquidated, place an X" in the column
labeled “Unliquidated.” If the ciaim is disputed, place an “X” in the column labeled “Disputed.” (You may need to place an X in more than one of
these three columns.)

Total the columns labeled “Amount of Claim Without Deducting Value of Collateral” and “Unsecured Portion, if Any™ in the boxes
labeled “Total(s)” on the last sheet of the completed schedule. Report the total from the column labeled “Amount of Claim Without Deducting Value
of Collateral” also on the Summary of Schedules and, if the debtor is an individual with primarily consumer debts, report the total from the column
labeled “Unsecured Portion, if Any” on the Statistical Summary of Certain Liabilities and Related Data.

D Check this box if debtor has nc creditors holding secured claims to report on this Schedule D.
CREDITOR’S NAME AND E > DATE CLAIM WAS | a AMOUNT OF CLAIM UNSECURED
MAILING ADDRESS g E = INCURRED, E B o WITHOUT PORTION, IF
INCLUDING ZIP CODEAND | =| %.©Z | NATUREOFLIEN, | & | & | B | DEDUCTING VALUE ANY
AN ACCOUNT NUMBER Bl £Es AND Z | S |2 | OFCOLLATERAL
(See Instructions Above.) @ ; o= DESCRIPTION E Ol =
o] v E’ AND VALUE OF @ ; a
= PROPERTY bl I
SUBJECT TO LIEN
ACCOUNT NO.-.-
2385 April 2006
Kubota Corp. financer
1175 S. Guild Ave. Kubota Tractor 10,000.00
Lodi, CA 95240
VALUES 10,000.00
ACCOUNT NO---g173
February 2009
GMAC bought mortgage
PO Box 9001719 409 3 Run Rd. 240,000.00
Louisville, KY 40290 rental property
VALUE $ 350,000.00
ACCOUNT NO.——_5054
Sept 2006
American Servicing Co. mortgager
PO Box 10388 2887 MiddlewayP 315,000.00
Des Moines, |IA 50306 rental property
VALUE $425.,000.00
ontinuation sheet Subtotal » $ $
‘I_ZZZ(:]:‘:; fon sheets (Total of this page) 565,000.00
Total » $ $
(Use only on last page)

(Rapot also on Summary of  (If applicable. report

Schedules.) also on Statistical
Summary of Certain
Liabilities and Related
Data))
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B 6D (Official Form 6D) (12/07) - Cont 2

Inre _George Van Wagner , Case No. 08-00435

Debtor (if known)
SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS g D
(Continuation Sheet) A M é\ 5 ,&/ /(
CREDITOR’S NAME AND L‘f - DATE CLAIM WAS - a AMOUNT OF CLAIM UNSECURED
MAILING ADDRESS ég ; 2 INCURRED, NATURE E = & WITHOUT PORTION, IF
INCLUDING ZIP CODE = .Sz OF LIEN . AND S| 5| ® | DEDUCTING VALUE ANY
AND AN ACCOUNT - A DESCRIPTION AND £| Z| £ | OF COLLATERAL
NUMBER g 255 | VALUEOFPROPERTY | £ | 2| @
(See Instructions Above.) o] a=0 SUBJECT TO LIEN ol ] R
= © Ol Z
= o

ACCOUNT NO. ____0g27

Sept 2006
HSBC 2nd Mortgager
PO Box 37282 2887 Middleway Pk 79,000.00
Baltimore, MD 21297 rental property

VALUES 425 000.00
ACCOUNT NO..___3355

January 2008
Jefferson Sec. Bank mortgager
PO Box 35 168 Ms. Stace

. y Ln. 1

Sheperdstown, WV rental property 00,000.00

VALUES 155,000.00
ACCOUNT NO.

VALUE $
ACCOUNT NO.

VALUE $
ACCOUNT NO.

VALUE §
Sheetno.___2 of _Q _continuation Subtotal (s)» $ $
sheets attached to Schedule of (Total(s) of this page)
Creditors Holding Secured 179,000.00
Claims

Total(s) » $ $
(Use only on last page) 744,000.00
(Report also on (If applicable,

Summary of Schedules.) report also on
Statistical Summary
of Certain
Liabilities and
Related Data.)
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B6 Summary (Official Form 6 - Sumrnary) (12/07)

Inre George Van Wagner

11

United States Bankruptcy Court

Northern District of West Virginia

Debtor

Case No.

08-00435

Chapter _l__

SUMMARY OF SCHEDULES

Indicate as to each schedule whether that schedule is attached and state the number of pages in each. Report the totals from Schedules A, B, D, E, F, 1,
and J in the boxes provided. Add the amounts from Schedules A and B to determine the total amount of the debtor’s assets. Add the amounts of all
claims from Schedules D, E, and F to determine the total amount of the debtor’s liabilities. Individul debiors also must complete the “Statistical
Summary of Certain Liabilities and Related Data” if they file a case under chapter 7, 11, or 13.

Page 9 of

Jh >¥51°

NAME OF SCHEDULE

ATTACHED
(YES/NO)

NO. OF SHEETS

ASSETS

LIABILITIES

OTHER

A - Real Property

yes

1

$

24,000.00

B - Personal Property

yes

$

35,800.00

C - Property Claimed
as Exempt

yes

D - Creditors Holding
Secured Claims

yes

744,000.00

E - Creditors Holding Unsecured
Priority Claims
(Total of Claims on Schedule E)

no

F - Creditors Holding Unsecured
Nonpriority Claims

no

$

24,569.00

G - Executory Contracts and
Unexpired Leases

H - Codebtors

I - Current Income of
Individual Debtor(s)

$

7,000.00

J - Current Expenditures of Individual
Debtors(s)

$

6,500.00

TOTAL

$

59,800.00

768,569.00




No. 3:08-bk-00435 Doc 722 Filed 03/30/10 Entered 03/30/10 10:43:23 Page 10 of

B 6 Summary (Official Form 6 - Summary) (12/07) 11

United States Bankruptcy Court

Northern District of West Virginia
Inre _George Van Wagner , Case No. (08-00435

pener Chapter 7 7&\ WA b - }/S‘l O

STATISTICAL SUMMARY OF CERTAIN LIABILITIES AND RELATED DATA (28 U.S.C. § 159)

If you are an individual debtor whose debts are primarily consumer debts, as defined in § 101(8) of the Bankruptcy Code (11 U.S.C.
§ 101¢8)), filing a case under chapter 7, 11 or 13, you must report all information requested below.

O Check this box if you are an individual debtor whose debts are NOT primarily consumer debts. You are not required to report any
information here.

This information is for statistical purposes only under 28 U.S.C. § 159.

Summarize the following types of liabilities, as reported in the Schedules, and total them.

Type of Liability Amount
Domestic Support Obligations (from Schedule E) $ 0.00
Taxes and Certain Other Debts Owed to Governmental Units $

(from Schedule E)

Claims for Death or Personal Injury While Debtor Was $ 0.00
Intoxicated (from Schedule E) (whether disputed or undisputed)

Student Loan Obligations (from Schedule F) $ 0.00
Domestic Support, Separation Agreement, and Divorce Decree $ 0.00

Obligations Not Reported on Schedule E

Obligations to Pension or Profit-Sharing, and Other Similar 3 0.00
Obligations (from Schedule F)

TOTAL | $

State the following:
Average Income (from Schedule I, Line 16) $ 7,000.00

Average Expenses (from Schedule J, Line 18) $ 6,500.00

Current Monthly Income (from Form 22A Line 12; OR, Form $ 7,000.00
22B Line 11; OR, Form 22C Line 20)

State the following:

1. Total from Schedule D, “UNSECURED PORTION, IF $ 0.00
ANY” column

2. Total from Schedule E, “AMOUNT ENTITLED TO $ 0.00
PRIORITY” column.

3. Total from Schedule E, “AMOUNT NOT ENTITLED TO $ 0.00
PRIORITY, IF ANY” column

4. Total from Schedule F $  24,569.00

5. Total of non-priority unsecured debt (sum of L, 3, and 4) $ 24,569.00




No. 3:08-bk-00435 Doc 722 Filed 03/30/10 Entered 03/30/10 10:43:23 Page 11 of
11

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

In re: George Van Wagrer Bankruptcy # 08-00435
Debtor Chapter 07
CERTIFICATE OF SERVICE

I, George Van Wagner, Debtor, Per Se, do hereby certify that | have served a

true copy of the foregoing “Amended Schedules” by mailing, regular first class

United States mail, all postage fully prepaid, a true copy thereto:

Thomas Fluharty, Esq.

408 Lee Ave >

Clarksburg, W\Z6302
urg y

///2’“/
: March 25, 2010
y

George Van Wagner, Debtor, pro se
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United States Bankruptcy Court

Northern District of West Virginia
Case No_3:08-bk—-00435
Chapter 7

In re: Debtor(s) (hame(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):

George Van Wagner
Post Office Box 867
Martinsburg, WV 25402

Social Security / Individual Taxpayer ID No.:
XXX—XX—6853

Employer Tax ID / Other Nos.:

DISCHARGE OF DEBTOR(S)

It appearing that the debtor(s) is/are entitled to a discharge,
IT IS ORDERED:

The debtor(s) is/are granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT

Dated:_6/25/10 Patrick M. Flatley
United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it
does not determine how much money, if any, the trustee will pay to creditors.

Collection of Discharged Debts Prohibited

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wag
or other property, or to take any other action to collect a discharged debt from the debtor. [In a case involving
community property: There are also special rules that protect certain community property owned by the debtor's
spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pa
damages and attorney's fees to the debtor.

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, again:

the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a
debtor may voluntarily pay any debt that has been discharged.

Debts That are Discharged

The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, bl
not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts
owed when the bankruptcy case was converted.)

Debts That are Not Discharged.
Some of the common types of debts which_are not discharged in a chapter 7 bankruptcy case are:
a. Debts for most taxes;
b. Debts incurred to pay nondischargeable taxes;
c. Debts that are domestic support obligations;
d. Debts for most student loans;
e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft
while intoxicated;

g. Some debts which were not properly listed by the debtor;

h. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not
discharged;

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in
compliance with the Bankruptcy Code requirements for reaffirmation of debts; and

j- Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings
Plan for federal employees for certain types of loans from these plans.

This information is only a general summary of the bankruptcy discharge. There are exceptions to these
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact
effect of the discharge in this case.
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FACSIMILE TRANSMISSION
TO: Troutman Sander
FAX PHONE NUMBER: 757-687-1591
CASE NUMBER: 10-C-390
SUBJECT: George VanWagner
DATE: 07/22/2010

NO. PAGES SENT: 29  (INCLUDING THIS PAGE)

FROM CIRCUIT CLERK
NAME:

COMPANY: BERKELEY COUNTY CIRCUIT CLERK'S OFFICE

FAX NO: 1-304-262-3139  TELEPHONE NO:1-304-264-1918

Ext. 4271

.1
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CASE NO, 10-C-320
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PLAINTIFF.
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00001 5/19/10
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00002 5/20/10
00004 5/20/10
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00005 5/27/10
Qo010 5/27/10
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OPENED 5/185/2010

GRAY SILVER IIX

GEQRGE VAN WAGNER
NATIONAL CITY MORTGAGE

PRC SE

Civil Case Information Sheet

Complaint filed

Receipt Filing fee and Handling fee for Sec, of St.,Copy
Of Money OQrder to Sec. of St.

summons Issued and Sent to Sec. of St.

summons Return/Golden & Amos PLLC, Received by WV Sec. of
State

summons Return/GMAC Mortgage, Received by WV gec. of State

summong Return/National City Mortgage, Received by WV
Sec. pf State

Answer of Defendant Golden & Amos PLLC; Cert:.

Notice of Non-sService; Certificate of Service

of Servige
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IN THE CIRCUIT COURT FOR BERKELEY COUNTY WEST VIRGINIA
George Van Wagner,
P.O. Box 867
Martinsburg, WV 25402
Plaintiff,
CIVIL NUMBER A#-C 390
V.
National City Mortgage,
PO Box 1820
Dayton, OH 45401
800-822-56286, < ng
2= _H
GMAC Mortgage z = 22
PO Box 4622 = = or
Waterloo, IA 50704 W 5
800-766-4622 | = m DO
D x 03
and E L
Golden & Amos PLLC 28 <
PO Box 81
Parkersburg, WV 26102
304-485-3851
Defendants

COMPLAINT
TO THE HONORABLE JUDGES OF THIS COURT:

COMES NOW, Flaintiff, George Van Wagner, pro se, (“Plaintif’) as equity
securlty holder of VAC, LLC ta request this Honorable Court to grant VAC, LLC Quiet
Title to a certali parcel of land, located in Berkeley County, West Virginia 6.000 acres in
the Mili Creek District, recorded in Deed Book 852 on page 131, and more fully
deseribed in Exhibit A bottom of page 1 of the dead, (“Property”). In support of his
request the Plaintiff states as follows:

1. George Van Wagner is the beneficial owner of the assets of VAC, LLG, in
particular, the above referenced property, herein after the "Property”.

1
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2. VAC, Ll:p owner of the above referenced Property took title to the
Property on July 11, 2007, at the office of Pill and Pill, settlement attorneys.

3. National City Mortgage (“NGM"), as the note holder of the Property, failed to serve
this Plaintiff or VAC, LL.C, at their known address, any documents in relation to their
sale of the nnt?.

4. The title to the property did not transfer and is still in the legal and record
ownership of George Van Wagner and VAC, LLC.

9. The Plaintiff has knowledge and belief that there is currently a dispute over the
legal and beneficial title of the Property,

8. The Plaintiff and NCM had negotiated an agreement which included a lowar
interest rate and NCM agreed to pay the taxes. The Plaintiff made 2 payrnents under
the new agreement totaling $3299.80.

7. On February 16, 2009 the Debtor received a letter from NCM stating that the loan
was transferréd from NCM to GMAG Mortgage effective February 2, 2009 (see Exhlibit
B). The transﬁ%r did not include the conditions of tha new agreement nor did it eredit the
payments totaling $3299.80.

8. The Debtor contacted GMAC Mortgage and told them he was in Bankruptcy and
they should adﬂress themselves to the Bankruptey Court. They did not believe the
Debtor so he sent them written notification. The Debtor feels NCM should have
informed GMAC of the status of the Debtor before thay sold the note.

9. NCM changed the Order (see Exhibit C) and requested the Deabtor resign. GMAC
is demanding full payment (see Exhibit D), This constitutes a conflict of interest.

10. This Complaint, which is supported by the attached title of the Berkeley County
Land Records, see attached Exhibit A is filed for the purpose of quisting the title io the
property, '

WHEREFORE, the above congidered, Plaintiff, George Van Wagner, respectfully
requests that t“'p_is Honorable Count grants him the following relief:

- A, Entry of an Qrder quigting title to the subject property.
B. Entry of an_prder directing GMAC to honor the payment plan negotiated between
NCM and the Plaintiff.
C. Entry of an Order for the two payments {otaling $3299.80 be returned to the Plaintiff.

2
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D. Entry of an Order granting all reasonable expenses including counsel fees for the
pursuit of this matter.
ubmitted,

4—””'7’2-' T May 18, 2010

George Van V!;Iagner, Plaintiff, pro se
PO Box 867
Martinsburg, West Virginia 25402

r
1
"
i
1

“ LIST OF ATTACHED EXHIBITS
Exhibit A, Deed recarded at the Berkeley County Land Records describing the subject
property,
Exhibit B, National City Mortgage loan transfer to GMAC Morfgage
Exhibit C, National City Mortgage order change
Exhibit D, GMAC full payment reguest
Exhlbit E, Lis Pendens

e medm T

LI
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C o ASRGT
DEED

THIS DEED, made and antered Into this 11™ day of July, 2007, by apd between DAVID
. PILL, es Trustee, party of tha first part, herslnafter refsred to aa Grentor, and VAC, LLG, &
(imited ltablfy company, %arty of the eecond pari, heralnafar raferad to as Grantes. '

WITNESSETH: That for and In considsration of tha sum of Five Dollars ($8.00), cash in
hand pald, end ather good and valuabla conslderation, the racalpt of all of wiich & harehy
acknowladged, the sald Grantor does hersby grant, bargain, =l and convey, and by these
presents hes granted, bargained, sold and conveyed unto the Grantes, In fee simpla, with
covenants of spocla] warranty, &ll that cartaln lot or pares] of rea) estats, with the Imprevemeanta
and appurtenaneea thersunto belonging, situats In tha Felling Waters District, Berkelay County,
Waest Virginta, and mere particulerly described as follows:

‘Lot No. 85, Phase |, Ssetion (I of Leisurs Living Estatea, contalning

5,452 equarn feet, as doseribed more particularly on = plat preparad by

Trumien, Ysbometsky & Robers, Ine, Enginsers, deted October 18,

1898, recordcd In the offize of the Clerk of the Caunty Commieslen of
Berkeley Cotinty, Wast \rglnla, In Plat Cabinet No, 7, at S)da B0.Y

AND BEING tha same res| estate canveysd unip Gaorga VanWagner, by desd dated
December §, 2008, fom Jackie Lee Harrle and Christing Fajth'Harrls, end recorded In the

Offics of the Clerk of the County Gornmisslon of Berieloy County, West Virginla, In Daed
Book BES, at Page 157,

Al that certaln lot or parcel of real mstats, with the Impreverents and
aprurienances theretinto belanging, situate in the MIl Creek’ Distrct,
Berkeley County, West Virglnla, end more perifculardy described as
followe: Al that certaln lot o parcal confalning &.3652 acres, morm ar
less, a2 set forth on & Plat of Survey deted Decamber 4, 1981, preparad
by P.C. DiMagno, Engheers-Sutveyors, 5 copy of which 's recarded In

tha Offies of tha Clark of the County Commission of Eerkalsy County,
West Virglnla, In Doed Book 355, at Page B71.

AND BEING ths same real estats conveyed unio Georgs Vanwagner, by desd dated

January 18, 2008, -Frm"f'!‘l::ravid 5. Wilzen and Pawta D, Wilesn, and recerded in the aforasaid
Cleri's Offles, in Daed Bonk B25, ot P=ga 538,

All that certaln lot or parcel of raal estate, with the improvementa and
Appurtenancas theraunto belonging, siuate In tha Ml Croelk Pistrict,
Berkzlcy Courty, West Virglnla, and mors particulerly dezerbhed ag
fallows: All thet cartaln ot er parcel containing 6,000 acras w8 shewn on
a plat made by Gamma Aeszoclates, Amald L Godlove, G.E,, deted
Septornber 18,1975, and recorded In the Office of the Clark of the County
Court of Berkeley County, West Virginla, in Dead Book 281, at Page 40,
belng subjel o easementa of racerd and n exlzisnce,
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AND EEING the sama real astai:a conveyed unto Gacrge Vamwegner, by deed dated
October 30, 2008, from Rednoy Allen Patrick and Wendy Laa Pafrick, and recorded In the
aforeeald Clark's Offfes, In Desd Bogk 262, et Page 131.

All that certafn lot or pares! of resl mstafa, with the Improvementa and
appuitenancas thereuntn belanging, stuste in the Hedgesullls Distrit,
Berksley County, West Virglnia, =and more particlisly described as
follows:  All thalycertaln lat ar pareel| of rma eafata containing 33,6834
acres, maera or (262, as 2o forth on & Final Plet dated Septamber 12,
1950, prepared by Davia, Repn & Aszociates, Inc., w copy of which |2
recorded fn the Offica of the Clerk of tha Ceunty Commisalon of Barkelay
County, Weet Virginla, in Plat Cablnat 4, at Slidm 118, TOGETHER WITH
AND SUBJECT TO mny and alf fighia-of-waya est forth In the aforasald
plat.

LESS AND EXCEPTING THEREFROM all thel certaln percal contalning
22285 =cros, more or less, as sat forth on a Plt of Survey deted
Beptember 27, 2001, preparad by Eerry Surveying Asacclates g copy of
which s recorded In the aforpaa'd Cleri's offica In Dead Book 708, a
Page 327, whish was conveyed in Deed Bool 758, at Paga 227, ’

AND BEING the somm rea) estate conveyed unta Gearge M. Vahwsgnar, 1)), BY doed dated

Ocztober 12, 2005, from Robert Bouble, and recorded iy the aforesald Clerdds Offica,
813, et Poge 100,

in Dagd Aogk

AN by e2id Doad of Confirmation and Comestion conveyed unto Georgs H.

Vapwsgner, Jr., by dé'&;ed tated April 24, 2008, from Robart Doubles apd Tihenes Fama

Homeowner: Asgselatlan, Ing.

Pags 445

1 8nd recorded in the eforsssld Clerk's Offies, In Deed Book 835, at

All of that cartaln [at or parcel of real eatats, with the (mpravemants
therenn and the ampurienances theraunto belonging, situats i the Mil
Crecle District of Beckaley County, Waest \irginla, more partieularly
beundad and dercribed as follows: ket Ne. 388, &g est farth on a Flat
entllart “Miner Subdivizlon: for Ceeorge VarWagnar, daed July 10y
2008, prepared by PG, DiMegna, Englneers-Suveyers, and recordad
in the Offlee of the Clerk of tha County Commissien of Berkelay
County, West \ra'rla, In Daad Book 8345, e} Paga SE0.

AND DEING the same res! estate cenveyed unio Geerge H, Vanwagner, by deed daisd

Junas 20, 2007, from Topar, LLG, o West Virginla limited Ttability company, &nd recorded In the

afaresald Slerk's Offles, In Deed Rosk 472, at Page 264,

Al that enrtaln fot er porcc! of real eatate, with the Improvemants and

Bppluienances thareyntg bolapging, situate [n the M Cresie District,
Barkeley Caunly, West Viralnta, and more parffcularly described ag
fallows: Lot No. 28, 2 eet farth on a Plet srtited "Minor Subdivislans
for Coargo VanWagnae®, dated July 10, 2008, prapered by P.C.
ElMagns, Englnemre-Suveyars, and recordad In the Ofes of the Clerk

of tho Counrty Corrimission of Berkelay County, YWest Virginle, In Deed
Back B4 4, al Mags 266,
AND BIEING the some oyl estatg conveved unto Stavan A, Critea, by dead deiad April

3, EDQT, from Topaz, LLG, 8 Wast Virg!nla imited liahility company, and recomad 1 the

afermeald Clerl's Offics, in Doad ook 2G5, ot Pana 185,

MO, BE14

F.g
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All of that cartaln fok 'or paieel of reel etats, with tha IMprovements
thereen and the sppurenances thereunto belonging, eltuate In the Ml
Creok Disirict of Berkaley Counby, Wast Virginta, more particularly
bounded and deserfhad az follows: Lot No. 2BA, as =t forth on a Phat
enttied ‘Miner Subdiislane for Gootgs Van\WVagner', dated July 10,
2005, prapared By PG, DIMagna, Englnesm-Suveyors, end racardad In
the Cffica of tha Clark of the County Commisslon of Berkelay County,

West Virginia, In Decd Dock 844, et Pagas 286,

0 A1 4,

AND EFING tha ~ame real estata cenveyed Unto Steven A. Crites, by deed dated March -

18, 2007, from Topaz, LLG, 3 Wast Virginta limited llebifity company, snd recordad In the

aforesald Clerk's Office, In Deed Book 883, at Pega BGO.

Al af that ecrteln Yot or parcsl of real eetate, with the (mprovements
theracn ond tho spputtonances thereunto belonging, situsta In the Mill

Crask Dietrict of Berkoley County, Wast Virginle, mare
bounded and deseribad o3 follows: Lot No. 334, aa set for

entil!sd “Miner Subdhlslors for Geora VanWagrer!, dated Juty 10,

bRt
Vel ainta, In Necd Bock f44, ot Page 2BA,
AlD BEING the same re
27, 2007, fiem Topez, LLG, i Wect Virg!

aforeeeid Clork's Oiflos, In Deed Donk 887, 5t Paga 287,

All of that cortaln 1ot ar pares! of reel estate, with the Iinprovaments
theroon and the appurtencness thereunto belonging, situste in tha M
Creek Distrlet of Barkalay County, West Virginla, mora paricularly
bounded and doserived as fallews: Lot No. B4R, as eat forth on a Plat
erfitled *Minar Subdivisians for Georga VanWsgner', dated July 10,
a00a, rrepared-by PG, DiMagno, Enginears-Suveyors, and recordad in
the Offica of the Clerk of tha County Commlsalon of Barkeley County,

Weut Virghils, in Deed Gaok B45, at Page 540,
AND BEING the zame re
27, 2007, from Tipar, L.g, a
aferazald Cler's's Offion, in Daad Foel EG7, &t Poga 270,
All of (hst ceftain ot or paresl of
Cresk Dletict of Darks oy ©

bounded and desetibed ag fol)
ertilnd *Minor Subdiviciens for Coor

West Virginia, in Deed Bogk 0«3, et Poge 500.
AMNTYBTING {ha
27, 2007, fr-m Topaz,

aforasald Clarl's Offi*s, in Doad Pl 787, af Pano 281,

All of that certaln Iot or parcel of rea) estats, with tha Improvements
tharsen nd the appul Annces lhareunto belonging, sltusie In the
Hodgesville Disirist of Barkaley County, West Virginta, mors particulsrly
boundc. und dazerbed s Dollows: Lot 5, conlmining 0,0577 acrs,

3

Lopreparsd by RO CIMagmo, Rnginesrs-Buyeyars, and recorded In
the Cllira of the Clark of th Cotnty Cemmizslon of Herkelmy County,

reqdl estate, with the Improvemnenis
thereon and the nppurtanances thereunto belonging, situsts In the Ml
sunty, West \rpinia, mars partlsuarly

ows: Lot No, 378, as ssf forth on a Plat
32 VanWagnar®, dated July 10,

2000, preprrod by 0.C, DiMagne, Cnzlneere-Suveyom, and racorded In
the Offica of the Clerk of e Courly Commigelen of Berkeley Gounty,

S estata conveyved unto Stavan A, Crites, by deed dated Aprl

nla limited labllity company, and recorded In the

Al e=its eanweyed unto Steven A, Crites, by deed dated April

 Wasl Virginla rlted Nability cernpany, and recordad in the

safne mal eatate convaysd unte Stavan A. CHies, by deed dated Aprll

LLE, a West Virginla Mmited Nabilty company, and recordsd Iy the

F.3
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Townhema located at-THE COVE, as sot forth on a Final Plat dated May
2B, 2005, prepared by Kevin D. Nelson, WVLLE#2084, a copy of which la
recorzd In the Qifice of the Clark of the County Gommiazlon of Berkelay
County, West Virginia, in Plat Cablnet 11, &t 8lida 9?.

AND BEING the same real estate conveyed unto Stevan A, Crites, by deed dated June
8, 2007, from Eagla Froperties, LLG, & Imitod Rabllity company, and recorded In tha afarasald
Clerlk'a Office, In Desd Book 870, at Papa 553,

This cenvayance Is made sublect to 2nd fogother with any and 2|l covenants, conditions,

Bgreemenis, easements, rights, fghte-ofsway and/ar restrictlons of record and In exstence.
DECLARATION OF CONSIDERATION OR VALUE
Under the penaltles of fine and Impriscoment as provided by faw, the undersigned

Grantors horcby daclare thot lhe tota) considerotion for tha propery fransferrad by the

decument (n which this drclaratinn 13 appended i exempt pursuant to Wast Virginla Code §11-
22-1,

WITNTSE tha fallowing sinnatures,

GRANTOR:

1P NS o

BAVID P, PILL, a8 Trustes

: ERANTEE:

VAG, LLGC, a limited Nability company

EY:J’W%\

Its Mn‘m; o~ )

BTATE OF WEST VIRGINIA
COUNTY OF BERKELEY, {o-wit

g’% gTha foregaing Inetrumsnt was acknowledged befors ma this ’ = day of

|~ 2007, by David D. PIll, as Trustes, the Grantor named harelr,

Mo Puklic

CPTICIAL Rl
NOTARY PUBLIC
STATECFWEST VRO A
[ T HE.“ﬁrmw' M di‘rE'pu.w
iy

7
My commizslon expiros: DCI/ “

ARSI FIR
My opmmissjan ﬂglﬂ-l Jmy B, 2074
-k

MO E14

F.

168
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STATE OF WEST VIRGINIA '
COUNTY OF BERKELEY, ta-wit:

g Tg:a farugnlng rnah—umcnt was acknnv\fleci ad befors ma thia “‘fb day of
2007, By =5 —?’ﬂﬁ‘ Y
as e

wha emcutes fhta rnstrumlant on behai of VAC, TLE, a limied
llabifity exmpany, the Grantes named heraln,

il
My comrmizslen explrns: DC[‘[ i {

HARTING =L, [t
Iy comeyasfan qpfr‘nﬁqm'r?mm

T, Wl wﬂu,n,1 "

NO SEARCH ~ NO CERTIFICIATION

THIS DERD PREPARED OY:
David D. DI, Eeguirs, PIL L &PILL,
Afforneya ut Law,

P.0. Box 440, 83 Alkens Center, BERKELEY counry, y
Marinsturg, West Virghla 25404 My 1z, 2::;“ aeiix
AFTER RECORDING RETURN TO: JOZD:U:WEELHEL:K;E

VAG, LLC T:msm:::: - D:;.?;‘“"““
w24 1 A LT s D.f-; i TS P
—recticel 0Fc . WRRRRIRY
PO e

Jmmmssua‘amm Dasd

MO E14

P

11
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National Citym S Natlonal Clty Mortgages Co.

M rt C 0 A Eubaldiary of Netonsl c]tyl Bank sssiz
& \ ' 4232 Newrnark Drive » Mlam|zbtirg, Ohle
Q g 4 g Talzphena: (957} 810-1200

Malling Address:
RO, Box 1820
Deyton, Ohlo 45401-120

February 04, 200&

GRORGE VAN WAGNER RECE)y £ C
?gg_'ﬁsigLKER OURT FEB 16 2
I 009

HEDGESVILLEY WV 25427

-

RE: ILivan Ne, 0004920821
Case No. (0200435
Neme: GEORGEE VANWAGNER

The serviecing of this loan has heen transferred from National City
Mortgage to GMAC MORTGAGE effective 02-02-2009.

All future gorrespondence/ingquiries should be directed to the

follewing address and telephone number: .
GMAC MORTGACE 5 EOV\
EAYMENT PROCESSING 0
P O BOX 780

WATERLOC TIA 50704-0780 215-734-5382
Sincerely,
Bankruptoy Department
copy Las frust@e:

Attorney: GEORGE VAN WAGNER

BDOST 00% KMV
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GOLDEN & AMOS
‘ATTORNEYS ATLAW K&?’(

RECEIVED Y '
FEB 16 2009 ‘ A ?/00{?&%

P.0, Box 81
Larkersburg, WV 26101
CH (304) 485-3851 Exy 28  FAX (304) 485-0261 .
A A s e T P e S ST
DATE: = February 13, 2000 '
FROM:  Dioria Cremilet
F-MAIL: deramlet@galdenameoncom
"ﬁ*&b‘-ﬂ“@’%"”@"‘;ﬂ"FEJE?“G’&*“@S’WEJ@"E‘E?“G‘@@@“W%W@%"G-'ML?‘"
IO Geerge Van Wagner '
FAX DNy 304-262-2746
INRE: Self Activating Order on property located at 409 Three Run Road,
Burilezr Hill, WV

@%Wﬁ’ﬁ@%@ﬂ@ﬁ*@W%@MWW&@%#%@%
COMMEBENTS:

Mr, Van Wagner,

Ploasa see the Amended Qrder with “Belf-Activating™ Pravision for your meview aud
endorsament. I yon have any quastions or concerns, please do not hesitate 1o ¢all me, 1

mn also zending vou the Certificate of Redempstion from Berkelsy Cownty Clerk provided
Ly Hatlonal City. Thankven, Trania .

02/18/09 04:25 PM | 5044850261 | Page 1
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UINITED STATES BANKRUFTCY COURT
FOR THE NORYTHERN DISTRICT OF WEST VIRGINIA

IN THE MATTER OFt CASE NG, 08-00435
GEORGE VAN WAGNER o
DEBTOR . CHAPTER 11

AMENDED ORDER WETH “SELF-ACTIVATING” PROVISION

On the 13th day of November, 2008, an Order With Self Activating Provision
was filed as agreed by all perties at a hearing on the 9% day of October, 2008, upon a
matter for considaration upon, the motion of NATIONAL CITY MORTGACE €O, for an
order pranting relief from the automatic stay herein  The Movant appeared by Coungel
Timathy . Amos aad the Debtor appearea':l  pergan, pro se. Afier entry of said Gelf
Activating Order it was brought to the attention of counsel for the Movant that when the
pro se debtor went 10 pay his cuwent taxes he was not eble to pay said taxes because
National City had not paid the 2007 taves, A telephonic hearing was held on the 18¢ day
of December, 2008 on the Fro e Debivts Motlon to Refute Order With Self Artivating

Provision bacause these taxes had nnt been paid as ai:arted in sald Order, Counsel for
Natlonal City Morttpage Co. informed the parties that there had been a miscornmmumdeation
between departtnents, and therefore the faxes had not actually been paid by National City

as was stated i said Order. On the 12% day of Decernber, 2008 Natlonal City Mostgage

Co. issued check number 181113 in the pmoumt of $3,976.64, chedk number 177977 in the

:

02/13/09 0©4:25 Py 3044850261 Papge 2
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amount of §35.00, and check mumber 177676 in the amonnt of $204.71 payable 1o the
Berkeley County Sheriff's Office to redeem seid property; and on Decamber 15, 2008 the
‘ funds wete sent via Pederal Exprass fr:r Beridey Connty, Delinquent Land Department to
redeem the properly with an address of 400 Three Run Rd, Burker Hill, WV 25413

Nutioned City Mortgage Compang-v#ill-be-tesponsible for. all penalties and additional
-u.rf_,,-'""- TmAr—— L,

“Yrictizred in the redamption of eaid property. The anly amount that 1:1:3_1;:*:; &;éebtn?v';lll "
be reapnnsibie for is the $1680.30 for the 2007 taxes; and the base amount of $3,250.25 for Z !
tho 2008 taxes to be paid through an esmeow account. 2
T WHEREROTE; the Cotkit GRDERED that the Order With Self Activating Provision
to be amencled to reflect an accurate accounting for the pro se debtor, and i appeating to
the Court that an agreemant had been reached regarding disposiiion of the motion for
relief and motion to refute and upon discussing this matter with the parties and hearing
the positions of the parties, fhe Court findg that said moton is well takem, and it is,
ORTERTD that the automatic etay of Titla 11 US.C. B 362 ghall terminate as
hereinafter set forth in the Debtors’ Tterest in the hereingfter deseribed real estate, situate
in the County of Berkeley, State of West Virginia, to-wit

ATl that certain Jot or parcel of real estate together with the improvements
thereont and appuctenances thereto belonging, situate i MAll Creels

District, Berkeley County, Weet Vitginia, and more particulady deseribed
as followr:

ATl that certain 1ot or pereel contalping 6000 acres ne shown on a plat
made by Gamma Assoclates, Axnold L, Godlove, C. E., dated Septentber
19, 1975, and yecorded in the Office of the Cletle of the Connty Court of

02/13/09 Q4:25 pM 2044350261 Fage 3

gt e ——-
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Betkeley County, West Virginia, in Deed Book 281, at page 40, being
subject to easements of record and inexistence.

AND BEING the same pareel of veal estate conweyed 1o Genrge Van
Waguer by deed dated the 30% day of October 2006, from Rodney Allen
Patricl: and Wendy Lee Pairiek, his wife, and recorded in the office of the
Clerk of the County Commisslon of Berdkeley County, Wesi Virginla,
Ininediately preveding this instroment.

[The movant shal forbear fom foreclosing during the pendency of this case

as leng as the Debtor complies and makes payments as follows. The partles agree that the

as of Ortober 9, 2003 the Debtor is in arrears pre-petition for two (2) mﬂnthly payments in
the amount of §1,649.90 each for the months of February 2008 throngh March 2008 for a
total of §3,289.80; plus acomed Jote chavges in the amownt of $105.00; for a totel pre-

petition arrearage of EﬁB,ﬂéhD*i:,SO; anc the Debtor s in artears post petition for eight (8)

| menthly payments in the amount of $1,649.20 each for the months of April 2008 fuough

! November 2008 for a total of §13,199.20; plus late c-harges in the amouni of $90,00 for a
i

total post petition arrearage of $13,282,20; for a total delinguency of pre-patition amrearages

: and post pefition arreprages in the amount of §16,694.00. The November 2008 payment is

calculated info the poet patition avrcarage ameonnt. =

The Debtor apress that the sum of $6,694.00 ghs
TN

@Tember 1, 2009 Dl}f IHTE STAY T8 AUTOMATYICATLLY YIFTED, The toml amgumnt

be paid en or before

shall be paid dizectly to Movany at: National City Mortgage Co.3232 Newmark Drive,

Mizmishurg, OH 45342, Atint Pankruptcy Deparbment. The Debtor ghall indlude his loan

Nurnber on his check or meoney ordor.

T - 02/13/08 04:26 P 3044850261 Page 4
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The Debtor agrees to keep the tnsurance on said property cinrent. Should

nsurance  lapse. for even the alighiest perlod of times, then the STAY IS
F-? \J) a g “,7
AUTOMATICALLY LIFTED, =~ 3‘ 3 b q .

=
=

1 s %:EhjaﬁeMor agrecs to bring the real estate taxes curpent om or before

| wg, would the real estate taxes on the subject real property become
® o
delindiert; &ven for the slightest period of thne, then the STAY 1§ AUTOMATICALLY

' LIFTED,

| Lb - :

‘, ;r \}3/0,( N Beginning December 1, 2008, in addition to the obligation to cure the
5 b;‘\i ayrearages, the debtor shall maumu Ens regu]m- monthly paymernts in the amount of

\\ $1,649,90 gach. L‘qm:mmg March 1, 20@ £ Pro se debh:r 511&11 repay the 2007 county

i SN EETIE — s ——

) tves in the amaunt of § $1,u€50 50 and! the 2{108 county fﬁxEE n the amnunt of $S,2&D o5 fcsr a

total of ﬂ‘:d«ﬁ&ﬂ.ao by making monthly eserow shortage paymm'cs in ﬂ1e armoumt qf $273.05

to ke added to his regular monthly payment in the amount of $1,649f90 for a total monthly

| i -

pay;.nem: of :pl 922,95 xml such ime ag the ?.00? t'axes aru:l EDUE faxea are pﬂ:d in finl], Each

..___,._,,",_ e I P

‘ -—ram
payment is d,uc o the Ilrﬂl day of the monih and there ghall b . on &aid %ﬂ_

paymments. The Debtor agrees that if any monshly payment tl'r.ereaftﬂr ia past due for even

5§ | + the slightost period of Hme, then the HTAY SBHALL BE AUTOMATICALLY LIFYED.
The Movant shall forebsar from foreclosing during the pendency of this case as

long as the Debior complies with the above described Paymient(s) arc mﬁﬁnues to

promptly make e menthly payments

02/13/09 04:26 PM 3044850261 Page 5
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401, (] | ] ———

1

Upon the foreclosure, 3t is further ORDERED that the above resl estate be
abandoned as an asset of the estate but if any proceeds ere derived from & foredosure of
the security interest in excess of the amouni of the Hens agwinst the property and
reasonable costs of the foreclosute, seid escess ghall ba pald over to the Trustes,

The entry of this Order relieves the Trugiee from meldng any Aumther
diqbursmnenf::i upon a foradogure prguarnd to the daim previousty fled by National Cliy
Mortgaga Co. ity this case unless it flea an amended dlairm within 90 lays for a deficlency
claim from the liquidation of the collateral, This Orcler takes effect tnediately upon ite
being signed by the Court.

All commurirations including but, not lirnited to, notices required by
state lavy, sent by Creclitor in cormantion with proceedings agninst the property
may be sent directly to the Debtor. Debtor s Pro ae.

PREPARED BY;

Timrithy 1. Amos,
WVSH # 7682
Cotmsel for Natlonal Cily Mortgame Co.

APPROVED:;

G(;Jrge VanWagrer
Pro Se Debtar

02/13/09 04:20 FM _ 2044850281

Page &
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GMAC Mortgage
Tremgfer Dept.

%ﬁ:‘éﬁﬁgg 307040780 GMAC Mortgage

Febroary 6, 2009

VoA Bl RHOCM3R HlAD0p RO BCRLT | O BAM IBJATINE {400 W REE| J E
|"|'|I|I|||l|[ll[l[l”II!'I!llll.|l”[1ll“l”l”|IIIHI.“||”||I ' E V D

GREORGE YAMNWAGNER
127 WALKER CT FEB 2 3 7009
WEDGESVILLE wv 25427-3831 N .

é

RE: Acconmt Number 0350529173
Property Address 409 THRER RUN RD
RUNKFR HILL WYV 25413-0000

Dear George Vanwagmer:

Welcoms to GMAC Martgage, You were recen tly notified by National City Mortgage that the serviciong of
the above relerenced acoount was transferred to cur offics effective (02/01/09. The new GMAC Mortgage
Account Nuinber is listod above. ‘

We are pleased to serve you and hope you find our services a perfect match for your neéd;s.

Beginuing 02/01/09, payments should be sent to GMAC Mortgage as National City Mortgage will be unable
to accept payments and apply them tn the acconnt on or after that date. We realize you may have inquiries
regarding the transier of the acconnt and have ineluded contact information below. For questions regarding
the transfer of servicing to GMAC Mortzage.or past servicing of the account, please contact National City
Mortgage's Customer Service at 800-822-5626 (call collect if not tall-free). For consumer information that
may he required by your state, please sce the enclosed Required Disclosures.

, GMAC Mortpage s committer to providing sunerior service to our customers] Please detach the contact
information halow and keep it for fature reference,

Sincerely, ‘
Y 79
Charles R Haeelrer

Br, Viee Prosident, Customer Care
Loan Servicing,

Enclosure(")
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L " e saml M ACNIOXTRape Acconn
CUSTOMER INFORMATION PROPERTY ANDRESS

Nama: Georga Vanveagaer
BUMKER HILL
Q3IE9309173

(304)754-5021

Account Numbers
Hemu Phone #:

[l '
w [AT] D:inl'r:ll mmian e GEa 1 OZ DIM IRNIE0T MR M
HaWNHIPY

#Kwuaa1533494q#

illllll[l_lll]llllll ”IIllll”I.lll.]lll”llll”llll”'IHIl”“l

GEORGE VANWAGNER

127 WALKER &T

HENGFAYILLE wy 28427383 ‘
1l s

40 s THREE RUN RD

aremen

Wv 25413

MO E14 F.24

GMAC Mortgage

Visit us st www gmacmortgage.com for
account Informytion or to apply on-lne,

RECC!, ""
FER 3 znng

e — e,

r

Customer Care Ingulrles:
Home Financing Neads:

1-800-78E6-4022
1-B6G-690-8322

Piwasa varlly yuut malling ardencs, Sarewar and co-borower lemmetian, Maka pa 2wy woreciong on ihls parden of Lo statsmend fetach ene mal| o acddress felod for Inguliie of (1 reveres e
If you do net want GMAC Martoage to =end you martoaage account statements in the future, please contact us at B00-850-4622,

Account Number D358529172 Principal and Interest $1,649.90
Subsidy/Buydown $£0.00
Current Statenent Pateo February 10, 2009
. Escrow 50.01
Maturity Nate November 01, 2036 Unpaid Amount $1E,149.01
) Late Charges 550,00
Int t Rate B. 25000
erest Rate pther £1,485.01
Current Principal Balanees 5239,985.00 Total Unpaid Amount §21,433.93
Current Lo~ Malonre $6.7°0.08- Payment Date April-01, 2008
Interast Paid Yoar-to-Dato 0,00
Taxes Paid Year-to-Nata 40,00

Please c

o e

U TN

2l 1-300-830-4 022 Tar nny quar

Ly o i

ry!

fions
.

v

\ecount Activity Since Last Statement

Dagcrijdun Duo Qate Tran, Date| Tran Total | Piincipal Intorost Escrow | Add'l Producis| Lato Charge [ Olher
PO EXPENSE &t ine'(s | 03/01/08 [02/10/09 | 51,500.00- Fl,SM.DO-
Racejpt 03/01/08 |D2/05/09 | 44,524.95- 36,539,598~ 514,99
YT Lz yaur Diin) sl H;wl.w.n auly, neg ke amieti “ Adiedd to pay(the loan In fulll Far payoff fipures and mal{ing Instroctione, call the
LRI T T N I T CTPTTIR <5 LNETSTRREY VT SOV R IR I W ATHR = yelf figdres through r automatod

aystam (24 holre a day, 7 diys a week).

imban;lqumuu..umm pq_;un.mdun up#rhunuummduﬂ [ w U“’U e
: ¥nportant News
Qur ee e 1 Indicate o P. krupioy has boen filad Tn esnnaction with this account. This

stacranic . belidg Taensoes Do Infarmatlonal purpeses enly and s not an attempt te
collest a dabl. Dense disragard 1he paymaent information balow to the extent It confiicte

wiih any Oreder or raguiroment of the Court. Plozse call tha numbar lated abn\ra for
nus s1ens relatlng epeclfizally to your bankruptey.
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IN THE CIRCUIT COURT FOR BERKELEY COUNTY WEST VIRGINIA

George Van Wagner
PO Box BG7
Martinsburg, WV 25402

Plaintiff

Vs. CIVIL AGTION /7 ' C-2920
JUDGE

National City Mortgage, et al
Defendants
NOTICE OF LIS PENDENS

whHOW ALL MLN BY THESE PRESENTS that George Van Wagner, the
Plrintiff in the ahnve cnlicted action by this memorandum filed with the Clerk of
Berkeley County, West Virginia, on the ___ day of May, 2010, claims a lien
against the property described below, and states that the lien is based on a suit
for Quiet Title on a portion of said real estate, which sult js now pending in the
Circuit Court of Berkeley County, West Virginia, The title of action is George Van
Waogner vs. National City Marigage, et al. The names of the parties are George
Van Wagner, National City Mortgage, GMAC, and Golden & Amos PLLC. The

description of the property to be wilectad is;

All tiat certain lot o parcel o real estate together with the improvements
thereon and appurtenances thercio belonging, situate in Mill Creek District,
Beikeley County, West Virginia and more particularly described as follows:

All that certain lot or parcel containing 6,000 acres, as shown on a plat made by
Gamma Associates, Arnold L. Goodlove, C.E. dated September 19, 1975, and
recorded in the oluce of the Clerk of the County Commission of Berkeley County,
West Virginia, in Deed Book 281, ut Page 40, being subject to easements of
record ond in existoned,

AMD BEING the same parcel of real estate conveyed unto George Van
Wagyiicr, by deed dated Qctobar 30, 2008, from Rodney Allen Patrick and Wendy



—
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Lee Patrick, and racorded in the aforesald Clerk's office in Deed Book No., 852, .
at page 131,

The nature of the lien, right, or interest sought to be enfarced against said
property in the aforementioned Civil Action is based on a suit for Quiet Title on a
portion of said real estate. A lien is sought against all of said real estate with the
improvemehts and appurtenances located thereon, and any funds that may be
axpectad to be received by the Defendant by the sale of said real estate. The
name of the party whose estale is intended to be affected is VAG, LLGC.

Dated this day of , 2010

George Van Wagher
Plaintiff

NOTARY CERTIFICATE

Commoenwealth of West Virginia
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r . .

County of Berkeley,
The foregoing instrument was acknowledged by

Before me on 2010

Netary Public
My Commission Expires:
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SUMMONS

CIRCUIT COURT QOF BERKELEY COUNTY, WEST VIRGINIA

GEORGE VAN WAGNER
P.Q. BOX §67
MARTINSBURG WV 25402

v. 10-C-390 GRAY SILVER IITX

NATIONAL CITY MORTGAGE
PO, BOX 1820
DAYTON OH 45401

GMAC MORTGAGE
BE.C, BOX 4622
WATERLCO IA 50704

GOLDEN & AMOS PLLC
P.O. BOX 81
PARKERSBURG WV 26102

To the Above-Named Defendant (s):
IN THE NAME QF THE STATE OF WEST VIRGINIA, you are hereby summoned and

required to garve upecn GEORGE VAN WAGNER
Plaintiff's Attorney, whose address is P.O. BOX B67
MARTINSBURG, WV 25402

an answer, including any related counter-claim you may have, teo the complaint
filed against you in the above-styled eivil action, a true copy of which is
herewith delivered to you. You are required to serve your angwer within 30
days after service of this summons upon you, exelusive of the day of service,
If you fail to do sco, judgement by default will be taken against you for the
relief demanded in the complaint and you will be thereafter barred from
asserting in another action any claim you may have which must be asserted by
counterclaim in the above-astyled ¢ivil action,

DATED: 05/20/10
VIRGINIA M. SINE, Clerk
Berkeley County Cireuit Court

oy (utoge o (Ehllips  Deputy
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA
GEORGE VAN WAGNER,
Plaintiff.

CIVIL ACTION NO.: 10-C-390
GMAC MORTGAGE, LLC, ET AL

Honorable Gray Silver, IT1

<z
Defendants. [T
Tz B
ORDER GRANTING GMAC MORTGAGE, LLC’S i <
MOTION TO DISMISS -
T o
On the 10™ day of February, 2011, came the Plaintiff George Van Wagner, Pro?ﬂe =
and came Defendant GMAC Mortgage LLC by counsel, Jason Manning, and canré’
Defendant PNC Bank, National Association, successor in interest to National City Bank,

by counsel Peter T. DeMasters, and came Defendant, Golden & Amos PLLC by counsel,

Timothy Amos on GMAC Mortgage, LLC’s Motion to Dismiss. The Court having read

the motion and opposition, and hearing the arguments finds the following:
1.
City Bank.

PNC Bank, National Association is the successor in interest to National
2.

National City Bank extended a loan to Plaintiff secured by certain real
estate owned by VAC LLC.

3.

in February 2009.

PNC Bank, National Association, sold the note to GMAC Mortgage, LLC
4,

Plaintiff brought this action against PNC Bank, National Association and

others to quiet title to the real estate and to have GMAC honor an agreement negotiated
by Van Wagner and National City Bank.



5. Said real estate is owned by VAC LLC. Plaintiff George Van Wagner is
not the owner of the real estate.

6. Plaintiff, while he may be a member of the LLC, is a separate legal entity
from VACLLC.

7. Because Plaintiff does not hold any interest in the real estate, he is not a
real party in interest.

8. Even if Plaintiff were allowed to amend the Complaint to add VAC LLC
as a Plaintiff, he would ﬁot be able to proceed Pro Se, as a limited liability company
cannot proceed Pro Se and must have a licensed attorney represent it.

9. Because PNC is no longer holder of the note, it has no interest in the real
estate that is the subject of this suit.

CONCLUSIONS OF LAW

1. Rule 12(b)(6) of the West Virginia Rules of Civil Procedure requires a

dismissal of a Complaint when it appears beyond a doubt that Plaintiff cannot prove any

set of facts which would entitle him to relief. Syllabus Point 3 Chapman v. Kane

Transfer Co. Inc., 236 S.E. 2d 207 (W.Va. 1977). For the purposes of a Motion to

Dismiss under Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, the Court

assumes the truth of all allegations in the Complaint. Sedlock v. Movle, 688 S.E. 2d 176

b

179 (W.Va. 2008).
2. West Virginia Rules of Civil Procedure Rule 17(a) require that every
action shall be prosecuted in the same of the real party in interest to ensure that a party

who asserts a cause of action possesses under substantial law, right to be enforced.

Kessecker v. Bird, 490 S.E. 2d 754 (W.Va. 1997).




3. Plaintiff George Van Wagner is not a real party in interest inasmuch as the
cause of action he asserts are for property held in the name of VAC LLC, a non party to
this action.

4, Further, even if this matter was to be construed is being brought in the
name of VAC LLC, Plaintiff, George Van Wagner is not a licensed attorney and cannot
represent VAC LLC.

5. To sustain a quiet title action in West Virginia a Plaintiff must show that
(1) he has a valid and equitable title to the property at issue, (2) that he has actual
possession of the property at issue, and, (3) that the Defendant has some claim to the

property of issue. Hyman v. Swint, 119 S.E. 866, 867 (W.Va. 1923).

6. Plaintiff in this case has no valid and equitable claim to the real estate and
the Defendant PNC has no claim to the real estate, therefore, Plaintiff cannot sustain a
claim.

Based on the above, this Court ORDERS that the Complaint against GMAC
Mortgage, LLC be, and the same hereby is, dismissed without prejudice.

The Court notes the objections and exceptions of Plaintiff.

The Clerk is directed to provide a certified copy of this Order to all counsel of

record and to Plaintiff, Pro Se, at his last known address.

ENTERED this 9 "oy of J7enels 2011,

Oy At

Honorable Gray Silver, 111
A TRUE COPY

ATTEST
Virginia M. Sine
Llerk Circuit Court




Prepared by:

A fflrrs

Jas‘@ lanning, Esq. (WY Bar No. 11277)
Troutman Sanders LLP
222 Central Park Ave.

Suite 2000
Virginia Beach, VA 23462

413692v1
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WE{T VIRGINIA

GEORGE VAN WAGNER, I
Plaintiff, i Z
' =2 K
] R
v, Civil Action No: 10-C-390 | -
Judge Silver ! i, =N
DR =
NATIONAL CITY MORTGAGE, ?‘ .
GMAC MORTGAGE, and ; -
GOLDEN & AMOS PLLC. GIVIL ORDER BOOK NO. =fagls™ =
Defendants. PAGE /Bs—=/& ér Hq ';?;_1 o
DATE Y !
- ORDER GRANTING MOTION TO DISMISS DEFENDANT
GOLDEN & AMOSPLLC |}
‘ . On the 28™ day of February, 2011, the parties appeared for a Eroperly noticed and

|
scheduled Hearing on multiple Motions by the Plaintiff and DefendaL{.,'ts. Defendant
T

Golden & Amos PLLC orally moved the Court to dismiss it from the jinstant case. The
|

Defendant objected to the Court ruling on the Defendant’s oral Moti m to Dismiss, All
f
dther Defendants were dismissed from the action without prejudice. |ltursuant to the

Plaintiff’s objection, the Defendant GOLDEN & AMOS PLLC, il
Sofmr. MOTION TO DISMISS for the Court’s Consideration® Upon consi

Ji and prcscnted a {
p‘p ?ﬂ:ﬁ-i.-— -;H-'?

j enng the sarne the

e . Court finds that

i
I
1. The Plaintiff's Complaint fails to state a claim upon which re] !ef can be granted

4 e against this Defendant as this Defendant has neither & claiin to quiet with

7 &~/ L

@ /a,,, /gﬂ&/ regard to the subject real property nor has it received payry :jant from the

i /1"2# Plaintiff. Reading the Complaint in a light most favorableto the Plaintiff, this

/ ﬁ&mﬂﬁr . _ :

Defendant is, at most, a witness. !
[
2, The Plaintiff is attempting to represent VAC, LLC, a Limited|[Liability Company.
4
i

In West Virginia, a limited ligbility company must be repri:sented by counsel.

s

A ATt i mmwmﬁ;cz:-.,ad apiind F T Fhrery 28 2,

4...7 N ;nw et T rmtr T 4—7_.;_-@..-4& PGS st At s Cpneil
laadn S Gom A S Bhess i omtmpy i ! S
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™

P e T

iaw in the State of

b

George VanWagner is not an attorney lcensed to practice
West Virginis. }

3. On February 28, 2011, all other parties were dismissed from (s action and none

=

of the pleadings allege any wrongdoing by this Defendans

||
i
WHEREFOREF, IT IS ORDERED THAT: [
1. Defendant GOLDEN & AMOS PLLC is DISMISSED WIi
PREJUDICE.
2. The case is dismissed without prejudice and is retired from th} Court’s docket,
%-ﬂ;:a: s s -
Tl Clod adellefonsrind 2 FHAZ ey of MG O, L argrd sy
ENTERED THIS _L Kay OF 2R, 2011

The Hanoﬁiﬂ Gray Silver IIT

Prepared By

Defendant

GOLDEN & AMOS PLLC
By Counsel

LT =

b

Timothy I. Amos .;
ounse! for Defsndant ;
WV Bar ID # 7683 ,i
GOLDEN & AMOS PLLC '
543 Fifth Street :
Parkersburg, WV 26101 ;
{304) 4853851 b

]

=5
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF WEST VIRGINIA

GEORGE VAN WAGNER,

Plaintiff,

RESIDENTIAL FUNDING COMPANY, LLC, et al.,

NATIONAL CITY MORTGAGE,
GOLDEN & AMOS PLLC;

TIM AMOS

GMAC MORTGAGE;

PETER T. DEMASTERS;

FLAHERTY, SESABAUGH,BONASSO PLLC;
SUSAN ROMAIN

PNC BANK NATIONAL ASSOCIATION;
SENECA TRUSTEES, INC;

JASON MANNING,

TROUTMAN SANDERS LLP

Defendants.

FILED

AUG 12 2011

US DisTricT COURT

MARTINSBUF{G, WV 25401

Civil Action 3 \ ¢y Loy

Ly

COMPLAINT AND MOTION

TO ENJOIN WRONGFUL FORECLOSURE ACTION

Comes now, George Van Wagner (hereinafter Van Wagner) Pro se in good faith, and in

accordance with Rule 3 of the Federal Rules of Civil Procedure and files his Complaint and

Motion to Enjoin Wrongful Foreclosure Action.




JURISDICTION

This honorable court has jurisdiction to entertain this complaint within USC 28 §1332,
PART 4 chapter 85 whereas there is a diversity in citizenship of parties and the amount in
controversy exceeds $75,000.As well as companies named herein as defendants have federal

charters to engage in business in a intrastate as well as interstate capacity

PARTIES INVOLVED

GEORGE VAN WAGNER, PRO SE
P.O. BOX 867
MARTINSBURG, WV 25402

RESIDENTIAL FUNDING COMPANY, LLC (Charter and entity unknown)
8400 Normandale Blvd., Ste. 250
Minneapolis, Minnesota 55437

SENECA TRUSTEES, INC.
6108 MID ATLANTIC DRIVE
MORGANTOWN, WV 26505

NATIONAL CITY MORTGAGE
P.O. Box 1820
Dayton, Ohio 45401-1820

Golden & Amos PLLC (Tim Amos) Counsel for National City Mortgage
P.O. Box 81
Parkersburg, WV 26102

PNC BANK (Successor to City National)
249 5th Ave., Ste. 30
Pittsburgh, PA 15222

Flaherty,Sensabaugh,Bonasso,PLLC (Susan Romain and Peter T. Demasters) (counsel for
PNC)

P.0. BOX 3843

Charleston, WV 25338-3843

GMAC MORTGAGE
P.O. BOX 4622




WATERLOO, IA. 50704

TROUTMAN SANDERS LLP -Jason Manning (counsel of record for GMAC)
222 CENTRAL PARK AVENUE SUITE 2000

VIRGINIA BEACH, VA 23462

PROPERTY IN QUESTION

At the heart of this dispute is the following described real estate, together with its
improvements, easements and appurtenances thereunto belonging, situate in Mill Creek
District, Berkeley County, West Virginia, and more particularly described.

All that certain lot or parcel containing 6.000 acres as shown on plat made by Gamma
Associates, Arnold L. Godlove, C.E., dated September 19, 1975 and recorded in the Office of
the Clerk of the County Court of Berkeley County, West Virginia, in Deed Book 291, at page
40, being subject to easements of record and in existence. At the time of the execution of the
Deed of Trust, this property was reported to have an address of (and currently has an address
of) 409 three Run Road, Bunker Hill, WV. 25413

WRONGFUL AND NEGLIGENT ACTIONS BY DEFENDANTS

LOAN WAS SOLD 3 TIMES WITHOUT NOTIFYING ALL PARTIES
DECEIT AND FRAUDULENT PRACTICE OF FORECLOSURES
RENEGE ON AGREEMENT VIOLATED TRUTH-IN-LENDING ACT
NOT GIVEN TIME TO CURE TO REDEEM
FAILURE TO PERFORM TITLE TAKEDOWN
THE SALE AND RESALE(S) OF THE LOAN, OR THE SERVICING OF IT, WAS RIDDLED
WITH UNFAIR AND DECEPTIVE PRACTICES

STATEMENT OF FACTS

On October 30, 2006, real estate parcel as described above was conveyed unto the Plaintiff,
George Van Wagner and recorded in the Clerk of the County Commission for Berkeley County
WV In Deed Book 852 at page 131 On July 11, 2007, same property was conveyed from
George Van Wagner to VAC, LLC through David Pill, trustee. VAC LLC held and holds title to
said property, George Van Wagner held and holds deed of trust therein, and City National held

the Mortgage Note.




On or about November 2009, in lieu of bankruptcy, a compromise was made to lower the
interest rate and National City agreed to pay the taxes. All parties agreed and the presiding
Judge signed off on the avoidance of bankruptcy.

Sometime thereafter, National City Mortgage sold the loan and failed to serve VAC, LLC or
Van Wagner any documents relating to their sale of the note. On February 16, 2009 National
City sent Van Wagner (not VAC) a letter advising that the servicing of the loan was transferred
to GMAC.

National never informed GMAC of the bankruptcy proceedings ot the new agreement.
Although Van Wagner had indeed started paying his new lower payment as agreed, when the
transfer to GMAC took place, the payments were not included in the conditions, nor were the
amounts credited and the transfer and sale transpired without disclosing the factual terms of the

agreement.

Van Wagner believed the payments were to be made to National City as the agreement
stipulated, and when Van Wagner received a letter on 02/23/09 from GMAC advising that
National City Mortgage will be unable to accept payments after 02/ 01/09, Van Wagner
believing he was a victim of deceit did not know who he was supposed to pay, and payments

ceased.

On August 02, 2011, Van Wagner received a letter from Seneca Trustees, Inc. advising that
as a substitute trustee at the direction of Residential Funding Company, that the property
accelerated to declare all sums due and that property would be sold on August 23, 2011

Van Wagner has no idea as to the entity of Residential Funding, how they have any claim to
the property, or how they retain any right to seek foreclosure, and Residential Funding have yet

to produce documentation they hold any interest.

ARGUMENT

Van Wagner has a right to know the rightful owner of the note so an offer for payment of the

note at a discount and at fair market value can be made. If the note has been pledged and




encumbered, then that party must be made aware of the foreclosure and your right to negotiate
with them a payment and release of the note by you, other lien holders or private parties.
Van Wagner had the right to have his modified term honored, and the reneging thereof

constituted a violation of the truth in lending act.

The Real Estate Settlement Procedures Act of 1974
(RESPA) (12 USC 2601 ef seq.) (the “Act”) became effective on June 20, 1975 The Act

requires lenders, mortgage brokers, or servicers of home loans to provide borrowers with
pertinent and timely disclosures regarding the nature and costs of the real estate settlement
process. The Act also protects borrowers against certain abusive practices, including the resale
of loan without notifying all parties, and requiring that the Lender must give the “Borrowers”
notice of the loan default and an opportunity to cure the default before the loan can be

accelerated.

PART 3500—REAL ESTATE SETTLEMENT
PROCEDURES ACT 3500.21

d)Notices of Transfer; loan servicing.(1)Requirement for notice. (i)Except as provided in this
paragraph (d)(1)(i) or paragraph (d)(1)(ii) of this section, each transferor servicer and transferee
servicer of any mortgage servicing loan shall deliver to the borrower a written Notice of
Transfer, containing the information described in paragraph (d)(3) of this section, of any
assignment, sale, or transfer of the servicing of the loan. The following transfers are not
considered an assignment, sale, or transfer of mortgage loan servicing for purposes of this
requirement if there is no change in the payee, address to which payment must be delivered,

account number, or amount of payment due:

(A)Transfers between affiliates; (B)Transfers resulting from mergers or acquisitions of

servicers or subservicers; and (C)Transfers between master servicers, where the subservicer

remains the same




WEST VIRGINIA CODE
§46A-2-106. Notice of consumer's right to cure default; cure; acceleration
Except as hereinafter provided in this section, after a default on any installment obligation or any other

secured obligation other than with respect to a covenant to provide insurance for or otherwise to protect
and preserve the property covered by a security interest or lease, a creditor may not accelerate maturity
of the unpaid balance of any such installment obligation or any other such secured obligation,
commence any action or demand or take possession of collateral on account of default until ten days
after notice has been given to the consumer of his ot her right to cure such default. Until such period
expires, the consumer shall have the right to cure any default by tendering the amount of all unpaid
sums due at the time of the tender, without acceleration, plus any unpaid delinquency or deferral
charges and by tendering any other performance necessary to cure such default. Any such cure shall
restore a consumer to all his or her rights under the agreement the same as if there had been no default.
A consumer who has been in default three or more times on the same obligation and who has been
given notice of such fact three or more times shall not have the right to cure a default under this section
even though previous defaults have been cured and his or her creditor's right to proceed against him or
her and his or her collateral shall not be impaired or limited in any way by this section. There shall be
no acceleration of the maturity of all or part of any amount owing in such a consumer credit sale,
consumer lease or consumer loan, except where nonperformance specified in the agreement as

constituting default has occurred.

COMPANIES HISTORY OF FRAUDULENT PRACTICES

Without getting into a lengthy discussion of the wide-spread problems of fraud and deceit
associated with reselling loans and wrongful foreclosures across the country, the defendants

herein have themselves been subjected to litigation for negligent practices; to wit:

A jury, sitting in state court in Jackson County, Missouri had previously found that
Residential Funding Company LLC and 2 other entities owed the plaintiffs 5.1 million

dollars in actual damages, and $99,000,000.00 in punitive damages for tainted, fraudulent, and

deceptive practices regarding reselling loans and foreclosures therein.




WASHINGTON Dept. of Justice— National City Mortgage Inc. has agreed to pay the United States
$4.6 million to settle allegations arising under the False Claims Act concerning 58 federally insured
loans for mortgages submitted to the Department of Housing and Urban Development (HUD), the

Justice Department announced

In June 2003, PNC Bank agreed to pay $115 million to settle federal securities fraud
charges after one of its subsidiaries fraudulently transferred $762 million in bad loans and other

venture-capital investments to an AIG entity in order to conceal them from investors

Ally Financial and its subsidiary GMAC Mortgage are being sued by the Ohio Attorney
General for allegedly submitting fraudulent documents in hundreds of foreclosure cases across

the state.

CONCLUSION

George Van Wagner in good faith avoided a bankruptcy proceeding and settled on a lower
interest payment. He made two payments of the new term and during the two payments, the
loan was sold. He was advised to stop paying a Note Holder. The Note was then sold again, and
Van Wagner had no idea and had no documentations. Through deceit and fraud, Residential
Funding Company comes out of no where and claims to be the lender, and that the property is

going to be sold.

Accordingly, George Van Wagner respectfully requests this Court to enjoin the foreclosure
and to issue an injunction to stop the sale, and in light of any negligence found to be committed
by the Court, Van Wagner asks for punitive and compensatory damages as well as any other

equally effective relief deemed necessary and just.

George Van Wagner, Pro se




SENECA TRUSTEES,INC.

6108 Mid Atlantic Drive|Morgantown, WYV 26305
Tgll Free 1-888-534-5132

August 2, 2011

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

AND FIRST CLASS U.S. MAIL

George VanWagner aka Georg VanWagner lii
594 Eagle School Road

Martinsburg, WV 25401

Re: Notice of Trustee's Sale
Loan No. 0359529173
Property” 409 Three Run Rd, Bunker Hill, WV 25413
Our File No. 48-012527-09

NOTICE is hereby given that Seneca Trustees Inc., Substitute Trustees under that certain Deed of
Trust dated October 30, 2006, and recorded in the Office of the Clerk of the County Commission of
Berkeley County, West Virginia in Trust Deed Book 2016 at page 00355, at the direction of the lender,
Residential Funding Company, LLC k/a Residential Funding Corporation, does hereby-

T, Accelerate and declare all sums secured by said Doed of Trust to be immediately due and
payable without further demand, subject to terms of said Deed of Trust and applicable laws;

and,
2 Invoke the power given by said Deed of Trust to sell the above-described real estate at
public auction on August 23,2011, at 11:00 o'clock am, at the front door of the Berkeley

County Courthouse, Martinsburg, West Virginia.

Notice is also given that any personal property and/or belongings remaining at the property after
the foreclosure sale will be deemed to constitute ABANDONED PROPERTY AND WILL BE DISPOSED
OF ACCORDINGLY Insofar as this letter may be interpreted by a Court of competent jurisdiction, that
the undersigned is attempting to collect a debt on behalf of a lender, you are informed that any information
given by you fo the undersigned is information which may be passed on to the lender may be used for the

collecting a debt

You have the right to bring a Court action to assert the non-existence of the default or any other
defense you may have to stop the acceleration of the sale. Copy of the Notice of Trustee's sale of valuable
real estate is enclosed herewith.

Respectfully,

éb/w«{

SENECA TRUSTEES, INC




TRUSTEE’S SALE OF VALUABLE REAL ESTATE

The undersigned Substitute Trustee, by virtue of the authority vested in him by that
certain Deed of Trust, dated the 30th day of October, 2006, and duly recorded in the Office of
the Clerk of the County Commission of Berkeley County, West Virginia, in Trust Deed Book
2016, at page 00355, George VanWagner aka Georg VanWagner Iii did convey unto
Richard A. Pill, Esq, Trustee(s), certain real property described in said Deed of Trust; and the
beneficiary has elected to appoint Seneca Trustees, Inc., as Substitute Trustee by a Substitution
of Trustee dated June 14, 2011 and recorded in the aforesaid Clerk’s office; and default having
been made under the aforementioned Deed of Trust, and the undersigned Substitute Trustee
having been instructed by Residential Funding Company, LLC f/k/a Residential Funding
Corporation to foreclose thereunder, will offer for sale at public auction at the front door of the
Berkeley County Courthouse in Martinsburg, West Virginia, on

August 23, 2011 at 11:00 o'clock am

the following described real estate, together with its improvements, easements and appurtenances
thereunto belonging, situate in Mill Creek District, Berkeley County, West Virginia, and more
particularly described as follows:

All that certain lot or parcel of real estate together with the improvements thereon and
appurtenances thereto belonging, situate in Mill Creek District, Berkeley County, West

VIrgmm) and more Parﬁmllﬂrlyjmfmhpd a8 Tollows:

All that certain lot or parcel containing 6.000 acres as shown on a plat made by Gamma
Associates, Arnold L. Godlove, C.E., dated September 19, 1975 and recorded in the Oiffice

of the Clerk of the County Court of Berkeley County, West Virginia, in Deed Book 291, at
page 40, being subject to easements of record and in existence.

At the time of the execution of the Deed of Trust, this property was reported to have an
address of: 409 Three Run Rd, Bunker Hill, WV 25413

The referenced real estate will be conveyed with no covenants of warranty, and subject to
all covenants, restrictions, easements, rights of way and reservations which may be a matter of
record in the aforesaid Clerk’s Office or visible upon the ground, all prior liens and
encumbrances, including, without limitation, liens for real estate taxes, incinerator, sanitary and
sewer charges. The purchasers at the sale shall be responsible for paying the recording costs and
also the tax on the privilege of transferring real property (the cost of the tax stamp to be affixed
to the deed). The purchasers shall be responsible for payment of all real estate taxes.

The subject property will be sold in "AS IS" condition. The Substitute Trustee shall be
under no duty to cause any existing tenant or person occupying the subject property to vacate
said property

TERMS: $24,000.00 in cash and/or certified funds as deposit with the balance due and
payable within 30 days of the day of sale.




FEDERAL TAX LIEN In the event that there are Federal Tax Liens against the
property, the United States would have the right to redeem the property within a period of 120
days from the date of such sale or the period allowable for redemption under local law,

whichever is longer

Pursuant to the Deed of Trust, the Trustee may postpone the sale by public announcement
at the time and place designated or by posting a notice of the same, and act by agent in the
execution of the sale. The parties secured by the Deed of Trust reserve the right to purchase the

property at such sale.

SENECA TRUSTEES, INC.
6108 Mid Atlantic Drive
Morgantown, WV 26508

(304) 413-0044

(304) 292-2918

Toll free: (888) 534-3132
Reference File No. 48-012527-09

cc: The Journal
08/12/11, 08/19/11
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HEDGESVILLE WV 25427-3831 ‘

RE. Account Number 0359529173
Property Address 409 THREE RUN RD
BUNKER HILL WV 25413-0000

Dear George Vanwagner-

Welcome to GMAC Mortgage. You were recently notified by National City Mortgage that the servicing of

the above referenced account was transferred to our office effective 02/01/09 The new GMAC Mortgage
Account Number is listed above, ’

We are pleased to serve you and hope you find our services a perfect match for your needs.

Beginning 02/01/09, payments should be sent to GMAC Mortgage as National City Mortgage will be unable
to accept payments and apply them to the account on or after that date. We realize you may have inquiries
regarding the transfer of the account and have included contact information below For questions regarding
the transfer of servicing to GMAC Mortgage or past servicing of the account, please contact National City
Mortgage's Customer Service at 800-822-5626 (call collect if not toll-free) For consumer information that
may be required by your state, please see the enclosed Required Disclosures.

GMAC Mortgage is committed to providing superior service to our customers! Please detach the contact
information below and keep it for future reference.

Sincerely, A
SR T

Charles R. Hoecker
Sr Vice President, Customer Care
Loan Servicing

Enclosure(s)




ﬂ@ﬂ&!umﬁﬂ Mﬂ&y(@ . National Clty Martgage Go.

A Bubsidiary of Nationaj City Bank

Mor fgage Co. - 8232 Newmark Drive » Miamisburg, Ohio 45342
. .

Telephone: (937) 910-1200

Mailing Address:
P.O. Box 1820
Dayton, Ohio 45401 1820

February 04, 2009

F{,E”f« -
GEORGE VAN WAGNER \wa\jVEjﬁ
PRO_SE Frp )
= Big
127 WALKER COURT j2000
ot

HEDGESVILLE WV 25427

RE* Loan No. 0004920821

Case No 0800435

Name: GEORGE VANWAGNER
The servicing of this loan has been transferred from National City
Mortgage to GMAC MORTGAGE effective 02-02-2009

All future correspondence/inquiries should be directed to the :) |
following address and telephone number- 57

PAYMENT PROCESSING
P O BOX 780

-7 ﬁ\
GMAC MORTGAGE ’ / 0&{ D, &V\
WATERLOO IA 50704-0780 215-734-5382
Sincerely,
Bankruptcy Department
COpy to* Trustee:

Attorney: GEORGE VAN WAGNER

BD097 009 kmv




IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF WEST VIRGINIA

GEORGE VAN WAGNER,
P.O. Box 867
Martinsburg, WV. 25402

Plaintiff. Civil Action 3 / / VL6

A%

RESIDENTIAL FUNDING COMPANY, LLC,
et al.,

Defendants.

NOTICE OF LIS PENDENS

KNOW ALL MEN BY THESE PRESENTS that George Van Wagner, the Plaintiff in the above
enlisted action by this memorandum filed with the Clerk of Berkeley County, West Virginia, on
this L»?: day of 2011 claims a lien against the property described below, and states
that the len is bdse on a suit involving said real estate, which suit is now pending in the United
States District Court for the Northern District of West Virginia.

The title of action is George Van Wagner v. Residential Funding Company, LLC., et al.
The names of the parties are George Van Wagner, Residential Funding Company, LLC Seneca
Trustees, Inc. National City Mortgage, Golden & Amos, PLLC, Tim Amos, PNC Bank
_Flaherty;Sensabaugh,& Bonasso,PLLC Susan Romain, Peter T Demaster, GMAC Mortgage,

Troutman Sanders LLP ,and Jason Manning.

The description of the property to be affected is VAC LLC in Deed Book 873 at Page 398.
All that certain lot or parcel of real estate together with improvements thereon and
appurtenances thereto belonging, situate in Mill Creek District, Berkeley County, West Virginia
and more particularly described as follows:

All that certain lot or parcel containing 6.000 acres, as shown on a plat made by Gamma
Associates, Arnold L. Goodlove, C.E. Dated September 19, 1975, and recorded in the Office of
the Clerk of the County Commission of Berkeley County, West Virginia in Deed Book 291, at




Page 40, being subject to easements of record and in existence.

AND BEING the same parcel of real estate conveyed unto George Van Wagner, by deed
dated October 30, 2006, from Rodney Allen Patrick and Wendy Lee Patrick, and recorded in
the aforesaid Clerk's office in Deed Book 852 at Page 131 AND being made and entered on
July 11, 2007 by and between David D Pill, as Trustee, party of the first part, hereinafter
referred to as Grantor, and VAC, LLC, a limited liability company, party of the second part,
hereinafter referred to as Grantee.

The nature of the lien, right, or interest sought to be enforced against said property in the
aforementioned Civil Action is based on a suit relating to said real estate. A lien is sought
against all of said real estate with the improvements and appurtenances located thereon, and
any funds that may be expected by the Defendant by the sale of said real estate.

The name of the party whose estate is intended to be affected is VAC,LLC. In Deed Book
873 at Page 398

Signed and dated this Z;% day of lél/v%c%f“ , 2011 by,

o
[ Ri

PR R G SRR

PETT B STATE O Wi s a0 -
L oe B Yy i » - - v
b W SHARGH F paiy g ¢
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P
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) wﬁ,p» Wy commission expires Septenwer 0. 2017g
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
MARTINSBURG
GEORGE VAN WAGNER,
Plaintiff,

V. Civil Action No. 3:11-CV-66
(BAILEY)

RESIDENTIAL FUNDING COMPANY, LLC, et al.,

Defendants.

ORDER DISMISSING CASE FOR
LACK OF SUBJECT MATTER JURISDICTION

On this day, the above-styled civil action came before this Court for consideration
of the pro se plaintiffs Amended Complaint and Motion to Enjoin Wrongful Foreclosure
Action [Docs. 7 and 8], filed September 2, 2011. The plaintiff seeks to amend his
Complaint to assert “minimal diversity” pursuant to the United States Constitution, Article
lll, Section 2, and argues that the Court has subject matter jurisdiction pursuant to this
doctrine [See Doc. 50 at 4]. For the reasons that follow, this Court finds that it lacks subject
matter jurisdiction and, thus, that this civil action should be dismissed.

PROCEDURAL BACKGROUND

On September 12, 2011, Residential Funding Company, LLC; GMAC Mortgage,
LLC; Troutman Sanders, LLP; and Jason E. Manning filed a Motion to Dismiss Plaintiff's
Amended Complaint and Motion to Enjoin Wrongful Foreclosure Action [Doc. 13] and a
Memorandum in Support [Doc. 14]. Plaintiff filed his response in opposition thereto [Doc.

17] on September 14, 2011. Defendant Seneca Trustees, Inc., filed a Motion to Dismiss
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and Joinder in Defendants’ Residential Funding Company, LLC; GMAC Mortgage, LLC;
Troutman Sanders, LLP; and Jason Manning’s Motion to Dismiss [Doc. 32] and a
Memorandum of Law in Support [Doc. 33] on September 21, 2011. Plaintiff filed his
response in opposition thereto on September 27, 2011 [Doc. 37]. On October 13, 2011,
Defendant PNC Bank, National Association filed a Motion to Dismiss [Doc. 42] and a
Memorandum in Support [Doc.43]. Plaintiff filed his response thereto on November 14,
2011 [Doc. 49]. On October 14, 2011, Defendants Peter Demasters, Susan Romaine, and
Flaherty Sensabaugh Bonasso PLLC filed a Motion to Dismiss [Doc. 45]. Plaintiff filed his
response in opposition thereto on November 14, 2011 [Doc. 50].

In the Amended Complaint [Doc. 7], the plaintiff states that this Court “has
jurisdiction to entertain [the] complaint [under 28 U.S.C. §8 1332] whereas there is a
diversity in citizenship of parties and the amount in controversy exceeds $75,000 [Id. at 7
(emphasis added)]. Among other reasons, various defendants claim that the case should
be dismissed for lack of subject matter jurisdiction under Rule 12(b)(1) of the Federal
Rules of Civil Procedure because “there is no complete diversity among the parties” [See
Doc. 45 at 3, 6-9 and FED. Civ. R. P. 12(b)(1)]. In one of his filings, the plaintiff states that
“minimal diversity’ . . . requires the existence of at least [one] party who is diverse in
citizenship from a party on the other side of the case” and that such diversity is present in
this case [Doc. 50 at 4].

APPLICABLE LAW

The requirement of complete diversity of citizenship was imposed by the Supreme

Court of the United States more than 200 years ago in Strawbridge v. Curtiss, 7 U.S. (3
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Cranch) 267 (1806); see also Slavchev v. Royal Caribbean Cruises, Ltd., 559 F.3d 251,
255 (4th Cir. 2009) (citing Strawbridge for requirement of complete diversity). Since then,
only three statutory exceptions have been recognized by Congress. Specifically, minimal
diversity suffices to create federal subject matter jurisdiction in cases arising under either
the Interpleader Act, 28 U.S.C. 8§ 1335; the Multiparty, Multiforum Jurisdiction Act, 28
U.S.C. 8§ 1369; or the Class Action Fairness Act, 28 U.S.C. 88 1332(d)(2) and 1453.
CONCLUSION

The plaintiff's action does not arise under either of the Acts listed above and,
therefore, fails to fall within an exception to the requirement of complete diversity.
Complete diversity is not met because plaintiff is a resident of West Virginia and defendant
Seneca Trustees, Inc., is incorporated in the state of West Virginia, which is where its
principal place of business is also located. Thus, because complete diversity is required
but not present here, this Court lacks subject matter jurisdiction. Accordingly, the plaintiff's
Complaint [Doc. 1] is hereby DISMISSED and the plaintiff’s Motion for Leave to File an
Amended Complaint [Doc. 8] is DENIED AS MOOT. Finally, this matter is ORDERED
STRICKEN from the active docket of this Court.

It is so ORDERED.

The Clerk is directed to transmit copies of this Order to any counsel of record and

to mail a copy to the pro se plaintiff.
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DATED: November 17, 2011.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF WEST VIRGINIA

GEORGE VAN WAGNER,

Plaintiff,

FILED

NOV 2.3 2011

U.S. DISTRICT COURT
MARTINSBURG, WV 25401

Civil Action 3:11-CV-00066

RESIDENTIAL FUNDING COMPANY, LLC, et al.,
NATIONAL CITY MORTGAGE,

GOLDEN & AMOS PLLC,
GMAC MORTGAGE,

FLAHERTY, SESABAUGH,BONASSO PLLC,
PNC BANK NATIONAL ASSOCIATION,

SENECA TRUSTEES, INC.,
TROUTMAN SANDERS LLP.,

PLAINTIFF'S MOTION FOR RECONSIDERATION

OF ORDER DISMISSING CASE

George Van Wagner, Pro se
P.O. Box 867
Martinsburg, WV. 25402
(304)261-4195
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Comes now, George Van Wagner (Van Wagner). Pro se, and in good faith, and petitions this
Court to revisit, reconsider its Ruling, and modify same as requested herein. In support thereof,

Van Wagner states:

PROCEDURAL BACKGROUND

On August 12, 2011, Van Wagner filed his Complaint to enjoin wrongful action [Doc. 1].
Van Wagner, pursuant to the Courts Order on August 30, 2011 [ Doc. 4] to Show Cause why
Court shouldn't Dismiss Complaint. In his response, Van Wagner informed the Court and
parties affected, how he (and not a company he owned — VAC) had standing to bring the suit,

and on September 02, 2011, filed an Amended Complaint [Docs. 7 and 8].

On September 12, 2011, Residential Funding Company, LLC; GMAC Mortgage,
LLC; Troutman Sanders, LLP; and Jason E. Manning filed a Motion to Dismiss Plaintiff’s
Amended Complaint and Motion to Enjoin Wrongful Foreclosure Action {Doc. 13] and a

Memorandum in Support [Doc. 14].

Van Wagner filed his response in opposition thereto [Doc.17] on September 14, 2011.
Defendant Seneca Trustees, Inc., filed a Motion to Dismiss and Joinder in Defendants’
Restdential Funding Company, LLC; GMAC Mortgage, LLC; Troutman Sanders, LLP; and
Jason Manning’s Motion to Dismiss [Doc. 32} and a Memorandum of Law in Support [Doc.

33} on September 21, 2011.
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Van Wagner filed his response in opposition thereto on September 27, 2011 [Doc. 37]. On
October 13, 2011, Defendant PNC Bank, National Association filed a Motion to Dismiss [Doc.
472)] and a Memorandum in Support [Doc.43]. Van Wagner filed his response thereto on

November 14, 2011 [Doc. 49}].

On October 14, 2011, Defendants Peter Demasters, Susan Romaine, and Flaherty
Sensabaugh Bonasso PLLC filed a Motion to Dismiss {Doc. 45]. Van Wagner filed his
response in opposition thereto on November 14, 2011 [Doc. 50]. In the Amended Complaint
[Doc. 7], Van Wagner stated that this Court “has jurisdiction to entertain [the] complaint [under
28 U.S.C. § 1332] whereas there is a diversity in citizenship of parties and the amount in
controversy exceeds $75,000 [/d. At 7 (emphasis added)]. Among other reasons, various

defendants claim that the case should be dismissed for lack of subject matter jurisdiction under

Rule 12(b)(1) of the Federal Rules of Civil Procedure because “there is no complete diversity

among the parties” [See Doc. 45 at 3, 6-9 and FED. CIV. R. P. 12(b)(1)].

In one of his filings, Van Wagner stated that “minimal diversity”. . . requires the existence of
at least [one] party who is diverse in citizenship from a party on the other side of the case”
pursuant to the United States Constitution, Article II1, Section 2, and argued that the Court has

subject matter jurisdiction pursuant to this doctrine [See Doc. 50 at 41.

On November 17, 2011, this Court in addressing the Complaint and Amended Complaint cited

the 200 year old case Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806) and Slavchev v.
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Royal Caribbean Cruises, Ltd., 559 F.3d 251, 255 (4th Cir. 2009) {citing Strawbridge for

requirement of complete diversity).

In its reasoning, the Court held that Strawbridge requires “complete diversity” among
parties. In addressing Van Wagner's assertion that “minimal diversity” exists, the Court
concluded that minimal diversity suffices to create federal subject matter jurisdiction in cases
arising under either the Interpleader Act, 28 U.S.C. § 1335; the Multiparty, Multiforum
Jurisdiction Act, 28 U.S.C. § 1369; or the Class Action Fairness Act, 28 U.S.C. §§ 1332(d)(2)
and 1453, and that Van Wagner's action does not arise under either of the Acts listed above

therefore, fails to fall within an exception to the requirement of complete diversity.

On November 17, 2011 this Honorable Court Dismissed the Complaint, and denied as Moot

the Amended Complaint [Doc. 51] in conjunction with its reasoning.

ARGUMENT

Van Wagner respectfully believes that this Court erred in its reasoning that minimal diversity
did not exist and its reliance in Strawbridge was flawed. Strawbridge was ruled in State Farm
Fire & Casualty Co. v. Tashire 386 U.S. 523 (1967) to have been interpreting the diversity
statute in U.S.C. 28 §1332, not Article III §2 of the Constitution. State Farm v. Tashire ruled
that to be diverse under Article 111, one defendant had to be diverse from one plaintiff

(*minimatl diversity”), not all of them, as Strawbridge’s interpretation held.
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A diversity case cannot be heard in federal court unless the amount in controversy exceeds
$75,000, exclusive of interest and costs, as also is the case here. The amount-in-controversy
requirement is another areca where the statutory grant is narrower than the constitutional

authority available since Article 11 §2 contains no monetary restriction on diversity cases.

Diversity Jurisdiction is derived from Article III §2 of the Constitution (requiring "minimal

diversity", State Farm) and 28 USC 1332 (requires "complete diversity”, Strawbridge)

As determined in GRUPO DATAFLUX V. ATLAS GLOBAL GROUP, L.P. 541 U.S. 567
(2004), the Court held “We understand "minimal diversity" to mean the existence of at least
one party who is diverse in citizenship from one party on the other side of the case, even
though the extraconstitutional "complete diversity"” required by our cases is lacking. It is
possible, that one can have opposing parties in a two-party case who are co-citizens, and yet
have minimal Article III jurisdiction because of the multiple citizenship of one of the parties.
Although the Court has previously said that minimal diversity requires "two adverse parties
[who] are not co-citizens," State Farm Fire & Casualty Co. v. Tashire, 386 U. S. 523, 531
(1967), the Court did not have before it a multiple-citizenship situation.

The dissent contends that the exisience of minimal diversity was clear because the rule of

Carden v. Arkoma Associates, 494 U. S. 185 (1990), is not required by the Constitution”.

Notwithstanding the fact that Van Wagner has survived the initial Show Cause Order in

being able to bring this suit, he believes that there is at least minimal diversity in this case, but
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the Court also has jurisdiction whereas the amount in controversy does exceed $75,000.00.

Nonetheless, Van Wagner would ask that this Honorable Court revisit its Ruling, and to
reconsider its Order. Van Wagner would request that his pleading be liberally construed for the

merit that lies within the complaint as held in Woods v. Carey, 525 F.3d 886, 889 (2008).

CONCLUSION

Accordingly, and for the reasons herein, Van Wagner humbly requests that this Court
Reconsider it Order on November 17, 2011, to allow the case to move forward as surviving
diversity, that the case advance to be litigated, along with any other relief deemed necessary

and just.

Respectfuily,

eorge Van Wagner, Pro se
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FRAP/FORM 1 | USDC/APP-001 Notice of Appeal (11/47)

UNITED STATES DISTRICT COURT FILED
NORTHERN DISTRICT OF WEST VIRGINIA

AT MARTINSBURG

NOV 2.3 201

U.S. DISTRICT COURT
MARTINSBURG, WV 25401

George Van Wagner, Pro se

Plaintiff, NOTICE OF APPEAL
V. CIVIL ACTION NO.  3:11-CV-0066

Residential Funding Company, LLC., et al.

Defendants.

On this date, I (or we) George Van Wagner

Plaintiff in the above named case hereby appeal(s) to the United States Court of Appeals for

the Fourth Circuit from the Order Dismissing case for lack of Subject Matter Jurisdiction (Doc. #§4

T

-
%omey for Appellant(s)

entered in this action on November 17, 2011

George Van Wagner, Pro se
P.O. Box 867

Martinsburg, WV. 25402
(304) 261-4195
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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA
MARTINSBURG
GEORGE VAN WAGNER,
Plaintiff,

V. Civil Action No. 3:11-CV-66
(BAILEY)

RESIDENTIAL FUNDING COMPANY, LLC, et al.,
Defendants.
ORDER

On this day, the above-styled civil action came before this Court for consideration
of the plaintiff's Motion for Reconsideration of Order Dismissing Case [Doc. 53], filed
November 23, 2011. In support of the motion, Mr. Van Wagner states that he “respectively
believes that this Court['s] . . . reliance in [sic] Strawbridge was flawed” because that case
was “interpreting the diversity statute in [28 U.S.C. § 1332], not Article Il 82 of the
Constitution” [Id. at 4]. On December 6, 2011, defendants Peter DeMasters, Susan
Romaine, and Flaherty Sensabaugh Bonasso, PLLC, filed a Response in Opposition to
Plaintiff's Motion for Reconsideration of Order Dismissing Case [Doc. 57], stating that
“[ulnless Congress authorizes something less than complete diversity, the established
construction of the general diversity statute, 28 U.S.C. § 1332, applies”[Id. at 3]. Defendant
PNC Bank National Association (“PNC”) filed a Memorandum in Response to Plaintiff's
Motion for Reconsideration [Doc. 58] on December 7, 2011. In its filing opposing the

Motion for Reconsideration, PNC states that “[p]laintiff's [m]otion does not present any new
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facts or arguments that would permit the Court to avoid the necessary outcome of dismissal
for lack of subject matter jurisdiction” [Id. at 1]. As of the date of this Order, Mr. Van
Wagner had not filed a reply to the responses in opposition filed by the defendants.

For the reasons stated in this Court’'s November 17, 2011, Order Dismissing Case
for Lack of Subject Matter Jurisdiction [Doc. 51] and defendants’ responses in opposition
to the plaintiff’'s motion [Docs. 57 and 58], Appellant’s Motion for Reconsideration of Order
Dismissing Case [Doc. 53] is DENIED.

It is so ORDERED.

The Clerk is directed to transmit copies of this Order to all counsel of record herein
and to the pro se plaintiff.

DATED: December 15, 2011.
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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 11-2393

GEORGE VAN WAGNER,
Plaintiff - Appellant,
V.

RESIDENTIAL FUNDING COMPANY, LLC; NATIONAL CITY MORTGAGE; GOLDEN
& AMOS, PLLC, Tim Amos, Counsel for National City Mortgage; TIM
AMOS; GMAC MORTGAGE; PETER T. DEMASTERS; FLAHERTY, SENSABAUGH &
BONASSO, PLLC, Susan Romain and Peter T. Demasters, Counsel for
PNC, a/k/a Flaherty, Sensabaugh, Bonasso, PLLC; SUSAN ROMAIN;
PNC BANK, NATIONAL ASSOCIATION, Successor to City National;
SENECA TRUSTEES, INC.; JASON E. MANNING; TROUTMAN SANDERS LLP,
Jason Manning, Counsel for GMAC,

Defendants - Appellees.

Appeal from the United States District Court for the Northern
District of West Virginia, at Martinsburg. John Preston Bailey,
Chief District Judge. (3:11-cv-00066-JPB-DJJ)

Submitted: March 29, 2012 Decided: April 2, 2012

Before WILKINSON, KING, and KEENAN, Circuit Judges.

Affirmed by unpublished per curiam opinion.

George Van Wagner, Appellant Pro Se. Jason E. Manning, TROUTMAN
SANDERS, LLP, Virginia Beach, Virginia; Heather Hovermale,
William Joseph Powell, JACKSON KELLY, PLLC, Martinsburg, West
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Virginia; Braun A. Hamstead, HAMSTEAD & ASSOCIATES, LC, Charles
Town, West Virginia; Christopher Robert Arthur, SAMUEL 1. WHITE,
PC, Charleston, West Virginia, for Appellees.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

George Van Wagner appeals the district court’s order
dismissing his civil action for lack of jurisdiction. We have
reviewed the record and find no reversible error. Accordingly,
we affirm for the reasons stated by the district court. Van

Wagner v. Residential Funding Co., No. 3:11-cv-00066-JPB-DJJ

(N.D.W. Va. Nov. 17, 2011). We dispense with oral argument
because the facts and legal contentions are adequately presented
in the materials before the court and argument would not aid the

decisional process.

AFFIRMED
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