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Defendants Residential Funding Company, LLC (“RFC”) and GMAC Mortgage, 

LLC (“GMACM” and, together with RFC, the “Debtor Defendants”), each a debtor and debtor 

in possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors in possession, the “Debtors”), submit this motion (the “Motion”) to dismiss the above-

referenced adversary proceeding (the “Adversary Proceeding”) commenced by pro se plaintiff 

George Van Wagner (“Plaintiff”) for insufficient service of process and failure to state a claim 

upon which relief can be granted or, in the alternative, requesting that the Court exercise its 

discretion to abstain from exercising jurisdiction over the Adversary Proceeding.  In support of 

hereof, the Debtor Defendants submit the Declaration of Jennifer Scoliard, dated November 16, 

2012 (the “Scoliard Decl.”), attached hereto as Exhibit 1, and respectfully represent: 

I. JURISDICTION AND VENUE 

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 

U.S.C. §§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This is a non-core 

proceeding pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).  Nonetheless, pursuant to Local 

Bankruptcy Rule 7012-1, the Debtor Defendants consent to entry of a final order or judgment by 

this Court if it is determined that the Court, absent consent of the parties, cannot enter final 

orders or judgment consistent with Article III of the United States Constitution. 

II. BACKGROUND 

A. General Bankruptcy Case Background 

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code in this Court.   
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3. The Debtors are a leading residential real estate finance company 

indirectly owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the 

Debtors and their non-debtor affiliates operated the fifth largest mortgage servicing business and 

the tenth largest mortgage origination business in the United States.   

4. The Debtors are managing and operating their businesses as debtors in 

possession pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases 

(collectively, the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been 

appointed in the Bankruptcy Case. 

5. On May 16, 2012, the United States Trustee for the Southern District of 

New York (the “U.S. Trustee”) appointed a nine member official committee of unsecured 

creditors.  

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. 

Gonzalez, former Chief Judge of this Court, as examiner (the “Examiner”).   

B. Events Giving Rise to the Adversary Proceeding 

(i) Origination of Plaintiff’s Loan 

7. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was 

originated by Shenandoah Mortgage, LLC (“Shenandoah”) on October 30, 2006.  (Scoliard Decl., 

¶ 5.)  The Loan was evidenced by a note in the amount of $240,000.00 (the “Note”), which was 

secured by real property located at 409 Three Run Road, Bunker Hill, West Virginia 25413 (the 

“Property”) pursuant to a security deed (the “Security Deed”) executed contemporaneously with 

the Note.  Id.  On or about December 6, 2006, Shenandoah assigned the Security Deed to 

National City Mortgage Co. (“National City”).  Id.  On December 8, 2006, National City 
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assigned the Security Deed to Mortgage Electronic Registration Systems, Inc. (“MERS”), its 

successors and assigns.  Id.  The Note has an allonge showing an endorsement from Shenandoah 

to National City and National City to blank.  Id.   

8. On July 11, 2007, Plaintiff allegedly conveyed the Property to VAC, LLC, 

an entity formed and managed by Plaintiff, subject to the Note.  (Compl. at 4.) 

(ii) Plaintiff’s Bankruptcy Cases 

9. On March 28, 2008, Plaintiff filed a petition for chapter 11 protection in 

the Bankruptcy Court for the Northern District of West Virginia (the “West Virginia Bankruptcy 

Court”), Case No. 08-00435 (“Plaintiff’s Bankruptcy Case”).1  (Scoliard Decl., ¶ 6.)   

10. According to pleadings filed by National City, at the time of his 

bankruptcy filing, Plaintiff was in arrears under the Loan.  (See Motion for Order Granting 

Relief From Automatic Stay, or, in the Alternative, to Seek Adequate Protection, annexed as 

Exhibit G to Scoliard Decl.)  On July 8, 2008, National City filed a motion for relief from the 

automatic stay to foreclose on the Property.  (Id.) 

11. On November 13, 2008, the West Virginia Bankruptcy Court entered an 

agreed order between National City and Plaintiff terminating the automatic stay based on certain 

payment conditions (the “Agreed Order”). 

12. On November 20, 2008, Plaintiff filed a motion to refute the Agreed Order, 

on the grounds that the Agreed Order was inaccurate in that it had misleading information 

regarding an agreement reached between National City and Plaintiff regarding the allocation of 

                                                 
1  The Complaint indicates that the debtor in Case No. 08-00435 is VAC, LLC.  That is incorrect.  (See Voluntary 

Petition, annexed as Exhibit E to Scoliard Decl.)  To the contrary, Plaintiff filed a “Motion to Add VAC, LLC, 
to Debtor's Bankruptcy,” which was denied.  (See Order Denying Motion To Add Party, annexed as Exhibit F 
to Scoliard Decl.)  An ECF search for the debtor “VAC, LLC” or likely variations thereon on ECF did not 
produce any results.   
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past payments of tax obligations between the parties (the “Payment Terms”).  (See Order, 

annexed as Exhibit I to Scoliard Decl.)  At a hearing on December 18, 2008, National City 

acknowledged that the complained of fees and charges would not be passed on to Plaintiff.  Id.  

National City was to provide an amended order to address the misleading information.  Id.  That 

amended order was never filed.  Id. 

13. On March 13, 2009, Plaintiff filed a “Motion to Remove National City 

Mortgage on 409 Three Run Road Property and to Have Withdrawn Order with Self Activating 

Provision.” Id.  The basis for the motion was that National City had transferred the Loan to 

GMACM.  Id. The transfer of the Loan to GMACM is discussed below.  In the absence of any 

objection, the West Virginia Bankruptcy Court granted the motion on April 20, 2009, and, on 

June 2, 2009, entered an additional order vacating the Agreed Order.  Id. 

14. Plaintiff’s Bankruptcy Case was converted to a proceeding under chapter 7 

on July 1, 2009.  (Scoliard Decl., ¶ 12.)   

15. On February 18, 2010, GMACM filed a motion for relief from the 

automatic stay in Plaintiff’s Bankruptcy Case to proceed with a foreclosure on the Property (the 

“GMACM Stay Relief Motion”).  (Scoliard Decl., ¶ 13.)  A review of the docket shows that 

Plaintiff did not object to the GMACM Stay Relief Motion.  

16. On March 8, 2010, the West Virginia Bankruptcy Court entered an order 

granting the GMACM Stay Relief Motion.  (Scoliard Decl., ¶ 14.)  Plaintiff did not assert any 

claims against GMACM regarding the Property at that time.  Instead, Plaintiff filed amended 

schedules of assets and liabilities (the “Amended Schedules”) on March 30, 2010 in which he 

stated that he owned no contingent and unliquidated claims.  Id. 
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17. An order granting Plaintiff a chapter 7 discharge was entered on June 25, 

2010.  (Scoliard Decl., ¶ 15.) 

(iii) Transfer and Attempted Foreclosure of the Loan 

18. On or about February 1, 2009, GMACM replaced National City as 

servicer of the Loan.  (Scoliard Decl., ¶ 16.) 

19. By a letter dated February 4, 2009, National City notified Plaintiff of the 

transfer of the Loan (the “National City Notice of Transfer”).  (Scoliard Decl., ¶ 17.)   

20. By a letter dated February 6, 2009, GMACM also notified Plaintiff of the 

transfer of the Loan, and directed that, effective as of February 1, 2009, any future payments 

under the Loan should be sent to GMACM (the “GMACM Notice of Transfer”).  (Scoliard Decl., 

¶ 18.) 

21. Plaintiff acknowledges that he ceased making payments on the Loan after 

receiving the National City Notice of Transfer and the GMACM Notice of Transfer.  (Compl. at 

6-7.) 

22. As described above, as a result of Plaintiff’s continuing default under the 

Loan, GMACM sought and obtained stay relief in Plaintiff’s Bankruptcy Case and, acting in its 

capacity as mortgage loan servicer for the Loan, thereafter initiated a non-judicial foreclosure 

with respect to the Property.  Id.   

23. On August 2, 2011, GMACM sent Plaintiff a Notice of Trustee’s Sale.  

(Scoliard Decl., ¶ 20.)  The foreclosure sale was suspended in light of an action filed by Plaintiff 

in the United States District Court for the Northern District of West Virginia (discussed below).  

Id.  To date, no foreclosure of the Property has occurred.  Id. 
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(iv) Plaintiff’s Prior Litigation 

(a) State Court Action 

24. On May 19, 2010, Plaintiff filed a complaint (the “2010 Complaint”) in 

the Circuit Court for Berkeley County, West Virginia (the “State Court”), thereby commencing 

an action, Case No. 10-C-390, (the “State Court Action”), against multiple defendants including 

Debtor GMACM, by which he sought (i) to quiet title with respect to the Property, (ii) to enforce 

the Payment Terms agreed to between himself and National City against GMACM as National 

City’s successor in interest, and (iii) the return of $3,299.80 in payments.  (Scoliard Decl., ¶ 21.)   

25. On March 9, 2011, the State Court entered an order granting GMACM’s 

motion to dismiss the 2010 Complaint pursuant to Rule 12(b)(6) of the West Virginia Rules of 

Civil Procedure for failure to state a claim upon which relief could be granted.  (See Order 

Granting GMAC Mortgage, LLC’s Motion to Dismiss, annexed as Exhibit S to Scoliard Decl.)  

The State Court entered the final order dismissing Plaintiff’s case against the last remaining 

defendant on April 29, 2011, which order constituted a final order under Rule 54 of the West 

Virginia Rules of Civil Procedure.2  (Scoliard Decl., ¶ 23.) 

26. The thirty (30) day time period in which to appeal the order dismissing the 

State Court Action expired well over a year ago and, as a result, any appeal of the dismissal is 

now barred.3 

                                                 
2  See W. VA. R. CIV. P. 54 ( providing that an “order or other form of decision is subject to revision at any time 

before the entry of judgment adjudicating all the claims and the rights and liabilities of all the parties”). 

3  See W. VA. R. APP. P. 5(b) (“Within thirty days of entry of the judgment being appealed, the party appealing 
shall file the notice of appeal….”). 
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(b) District Court Action 

27. On August 12, 2011, Plaintiff filed a complaint (the “2011 Complaint”) 

against RFC, GMACM, and others in the United States District Court for the Northern District of 

West Virginia (the “District Court”), Case No. 3:11-CV-66 (the “District Court Action”) seeking 

to enjoin the foreclosure.  (See 2011 Complaint, annexed as Exhibit U to Scoliard Decl., ¶ 24.)   

28. In the 2011 Complaint, Plaintiff reasserted his claim to enforce the 

Payment Terms against GMACM on the grounds that the failure to apply said terms constituted a 

violation of the Truth in Lending Act.  (Id. at 5.)  Plaintiff also asserted claims for violations of 

the Real Estate Settlement Procedures Act of 1974, 12 U.S.C. §§ 2601, et seq. (“RESPA”) and 

the West Virginia Code.  (2011 Complaint at 5-6.)  As a remedy for the alleged violations, 

Plaintiff requested that the District Court “enjoin the foreclosure and . . . issue an injunction to 

stop the sale.”  (2011 Complaint at 7.)  Plaintiff also requested punitive and compensatory 

damages for “any negligence found to be committed by the Court.”  Id. 

29. The 2011 Complaint was dismissed by the District Court for lack of 

jurisdiction pursuant to an order entered on November 17, 2011 (the “Dismissal Order”).  (See 

Exhibit V to Scoliard Decl.) 

30. On November 23, 2011, Plaintiff filed a motion for reconsideration of the 

Dismissal Order, as well as a notice of appeal of the Dismissal Order.  (Scoliard Decl., ¶ 26.) 

31. On December 15, 2011, the District Court denied Plaintiff’s motion for 

reconsideration.  (Scoliard Decl., ¶ 27.) 

32. On April 2, 2012, the United States Court of Appeals for the Fourth 

Circuit affirmed the Dismissal Order.  (Scoliard Decl., ¶ 28.) 
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(v) The Adversary Proceeding 

33. On October 11, 2012, Plaintiff filed the instant complaint (the 

“Complaint”) initiating the Adversary Proceeding.  A summons and notice of pretrial conference 

(the “Summons”) was issued with respect to the Adversary Proceeding on October 17, 2012. 

34. An affidavit of service of the Complaint and Summons was filed on 

November 14, 2012.  The affidavit of service states that Plaintiff served a copy of the Complaint 

and Summons on the Debtor Defendants at the following addresses: 

Residential Funding Company, LLC 
8400 Normandale Blvd, Ste 250 
Minneapolis, Minnesota 55437 
 
GMAC Mortgage, 
P.O. Box 4622 
Warerloo, IA 50704 
 

Neither of the above addresses are the correct addresses for service.  (Scoliard Decl., ¶ 31.)  The 

address for RFC lists the wrong suite number - 250.  Id.  The correct suite number is 350.  Id.  

The address for GMACM is a payment processing address.  Id.  Also as of the date hereof, the 

Debtor Defendants have no record of being served by any other legally sufficient means, either 

directly upon an officer or through their registered agent.   Id. at  ¶¶ 31-32.)  

35. The Debtor Defendants learned of the this adversary proceeding through 

its default counsel, Samuel I. White, P.C., who sent a copy of the Complaint and Summons to 

GMACM’s default supplier relations team, who then forwarded the Complaint and Summons to 

the Debtors’ Legal Department.  Id.  The Debtor Defendants also learned of this case through 

their monitoring of the Bankruptcy Case docket. 

36. The Complaint is brought against the same defendants named in the 

District Court Action, and asserts essentially identical claims and requests for relief as those 

made in the 2011 Complaint.  By the Complaint, Plaintiff asks this Court “to enjoin the 
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foreclosure and to issue an injunction to stop the sale.”  (Complaint at 11.)  Plaintiff also requests 

punitive and compensatory damages for “any negligence found to be committed by the Court.”  

Id. 

37. In support of these claims, Plaintiff asserts that the Note was sold to RFC 

without his knowledge and points to claims for negligent practices asserted against the various 

named defendants in other jurisdictions.  Id. at 10-11. 

III. ARGUMENT 

A. The Adversary Proceeding Should Be Dismissed Pursuant to  
Bankruptcy Rule 7012(b) and FRCP 12(b)(5) and (6) 

38. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the 

Federal Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert 

specified defenses by motion, including lack of subject matter jurisdiction, insufficient service of 

process, and failure to state a claim upon which relief can be granted, and that a motion asserting 

any of these defenses may be made before pleading.  The Adversary Proceeding should be 

dismissed pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5) because Plaintiff failed to 

provide sufficient service of process.  The Adversary Proceeding should also be dismissed 

pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim upon which 

relief can be granted.   

(i) Insufficient Service of Process 

39. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 

4(l).  FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and 

complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be 

served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a 

copy of the summons and complaint to an authorized agent and by mailing a copy of each to the 
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defendant.  In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by 

mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to 

any other agent authorized by appointment or by law to receive service of process . . . .”  Fed. R. 

Bankr. P. 7004(b)(3).  Bankruptcy Rule 7004(e) further requires that service of the summons and 

complaint be delivered or deposited in the mail within 14 days after the summons is issued, and 

FRCP 4(l) requires that proof of service must be made to the court by the server’s affidavit.  Rule 

9078-1 of the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any 

party serving a pleading or other document shall file proof of service by the earlier of (i) three 

days following the date of service, and (ii) the hearing date. 

40. Upon information and belief, the Debtor Defendants have not been served with 

the Complaint and Summons by any means prescribed by Bankruptcy Rule 7004.  (Scoliard 

Decl., ¶¶ 31-32.)  Accordingly, the Debtor Defendants request that the Adversary Proceeding be 

dismissed for insufficient service of process pursuant to Bankruptcy Rule 7012(b) and FRCP 

12(b)(5). 

(ii) Failure to State a Claim 

(a) Legal Standard 

41. Plaintiff’s Complaint should also be dismissed on the ground that Plaintiff 

has failed to plead sufficient facts to establish his claims against the Debtor Defendants. 

42. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim 

upon which relief can be granted.  For FRCP 12(b)(6) purposes, a court must accept the 

plaintiff’s factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  

Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996).   
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43. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is 

generally limited to “the facts as asserted within the four corners of the complaint, the documents 

attached to the complaint as exhibits, and any documents incorporated in the complaint by 

reference.”  McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, 

the Court may also consider “matters of which judicial notice may be taken” and “documents 

either in plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing 

suit.”  Brass v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  See also, Fed. R. Evid.  

201(b), (d) (“A judicially noticed fact must be one not subject to reasonable dispute in that it is 

either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of 

accurate and ready determination by resort to sources whose accuracy cannot reasonably be 

questioned . . . [A] court shall take judicial notice if requested by a party and supplied with the 

necessary information.”); Norris v. Hearst Trust, 500 F.3d 454, 461 n.9 (5th Cir. 2007), (“[I]t is 

clearly proper in deciding a 12(b)(6) motion to take judicial notice of matters of public record.”); 

Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d Cir. 1995) (noting that, in 

connection with a motion to dismiss, a court may consider all papers appended as well as matters 

of judicial notice).  

(b) Plaintiff’s Claims Are Supported By Insufficient Facts To Be 
Plausible 

44. To survive a motion to dismiss pursuant to FRCP 12(b)(6), a complaint 

must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible 

on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  The sole issue raised by a 

motion to dismiss pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would 

support a claim for relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).  If as a matter of 



 
 

12 
ny-1065316  

law “it is clear that no relief could be granted under any set of facts that could be proved 

consistent with the allegations,” a claim must be dismissed.  Id. at 327.   

45. “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does 

not need detailed factual allegations, a plaintiff's obligation to provide the ‘grounds’ of his 

‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of 

the elements of a cause of action will not do.”  Bell Atlantic Corp., 550 U.S. at 555 (citations 

omitted).  A plaintiff must allege a factual predicate concrete enough to warrant further 

proceedings.  See, e.g., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st Cir. 

1999).  See also Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to “give 

the defendant fair notice of what the . . . claim is and the grounds upon which it rests”). 

46. Moreover, while facts must be accepted as alleged, this does not 

automatically extend to bald assertions, subjective characterizations, or legal conclusions, which 

are not entitled to the assumption of truth.  Hirsch, 72 F.3d at 1088, 1092.  A court considering a 

motion to dismiss can disregard conclusory allegations and judge the complaint only on well-

pleaded factual allegations.  Starr v. Sony BMG Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).  

See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss, courts “are not 

bound to accept as true a legal conclusion couched as a factual allegation”). 

47. Although complaints drafted by pro se plaintiffs are to be “construed 

liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and 

detailed factual allegations sufficient to provide the court and the defendant with “a fair 

understanding of what the plaintiff is complaining about and . . . whether there is a legal basis for 

recovery.”  Iwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 

(citations omitted).  Plaintiff’s Complaint fails to satisfy this de minimus standard.   
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(i) Negligence Claims 

48. Plaintiff suggests he has claims for negligence (Comp. at 7), but fails to 

specify which of the dozen named defendants those claims may lie against, much less identify 

any specific factual support for this conclusory statement.  Thus, the Complaint fails to plead 

sufficient facts to determine whether Plaintiff may hold valid claims for negligence and those 

claims should be dismissed. 

(ii) Fraud Claims 

49. Under FRCP 9(b), which is applicable to these proceedings pursuant to 

Bankruptcy Rule 7009, to the extent Plaintiff seeks to assert claims of fraud or mistake against 

the individual defendants (Comp. at 11), he must “state with particularity the circumstances 

constituting fraud or mistake.”  Fed. R. Civ. P. 9(b).  There are three elements required to plead 

common law fraud in West Virginia:  (1) that the act claimed to be fraudulent was the act of the 

defendant or induced by him; (2) that it was material and false; that plaintiff relied upon it and 

was justified under the circumstances in relying upon it; and (3) that he was damaged because he 

relied upon it.  Bowens v. Allied Warehousing Servs., 729 S.E.2d 845, 851-852 (W. Va. 2012) 

(citations omitted).  Each fraud claim must be plead with particularity as to each defendant 

against which Plaintiff raises such claims.  To establish fraud it must be clearly and specifically 

alleged: “He who alleges fraud must clearly and distinctly prove it, either by circumstantial or 

direct evidence.  It will not be presumed from doubtful evidence, or circumstances of suspicion. 

The presumption is always in favor of innocence and honesty.”  Id. (citations omitted).  Plaintiff 

has not plead his claims for fraud with the requisite specificity and, accordingly, such claims 

should be dismissed. 
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(iii) Claims for Illegal Pursuit of Foreclosure/Wrongful Foreclosure 

50. To the extent the Court construes the Complaint to include a claim for 

wrongful foreclosure or attempted foreclosure, Plaintiff has failed to plead facts that, taken as 

true, would entitle him to relief.  West Virginia state courts have recognized a cause of action for 

illegal pursuit of foreclosure.  See, e.g., Lucas v. Fairbanks Capital Corp., 618 S.E.2d 488, 489-

90 (W.V. 2005).  Lucas held that, under West Virginia law, creditors in a deed of trust, or their 

representatives, are not required to pursue remedies that are not set out in the deed of trust or any 

relevant statute to attempt to cure a default prior to pursuing a foreclosure under W. Va. Code 

§ 38-1-3, which governs non-judicial foreclosure sales.4  Accordingly, Plaintiff’s allegations that 

GMACM has wrongfully failed to consult with Plaintiff or to otherwise permit Plaintiff to cure 

his default under the Loan (see Compl. at 7-9) do not establish a claim for illegal pursuit of 

foreclosure as a matter of state law.5   

                                                 
4  That provision states in full:  

  The trustee in any trust deed given as security shall, whenever required by any creditor secured or any 
surety indemnified by the deed, or the assignee or personal representative of any such creditor or 
surety, after the debt due to such creditor or for which such surety may be liable shall have become 
payable and default shall have been made in the payment thereof, or any part thereof, by the grantor or 
other person owing such debt, and if all other conditions precedent to sale by the trustee, as expressed 
in the trust deed, shall have happened, sell the property conveyed by the deed, or so much thereof as 
may be necessary, at public auction, having first given notice of such sale as prescribed in the 
following section. 

5  Plaintiff’s citation to W. Va. Code § 46A-2-106 is inapposite, as that provision relates to “consumer credit 
sales,” “consumer loans,” or “consumer leases,” which are each defined, among other things, to exclude 
transactions where the principal amount of debt at issue does not exceed forty-five thousand dollars or the debt 
is secured by an interest in land or a factory-built home (where “factory-built home” is defined to include 
modular homes, mobile homes, house trailers and manufactured homes W. Va. Code §§ 46A-1-101, et seq., 
§ 37-15-2.  Instead, Plaintiff’s Loan and the related deed of trust are governed by chapter 38 of the W. Va. Code 
relating to liens.  See W. Va. Code § 38-1-1a (“This article shall apply to deeds of trust that convey real 
property or some interest therein or both real property or some interest therein and personal property.”); Compl. 
at 3 (describing property at issue as  six acre parcel of “real estate, together with its improvements, easements 
and appurtenances thereunto belonging. . . .”). 
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51. Moreover, in the event the foreclosure is allowed to proceed, Plaintiff 

cannot currently allege any facts that would give rise to a subsequent claim for wrongful 

foreclosure because states that recognize the tort of wrongful foreclosure generally require the 

trustor to prove that either he was not in default at the time of the foreclosure or that the 

foreclosing party caused the default.  See, e.g., Contreras v. US Bank, 2009 U.S. Dist. LEXIS 

121944 (D. Ariz. Dec. 14, 2009) (surveying case law in other jurisdictions and finding that 

plaintiffs failed to state a claim for wrongful foreclosure under any of the standards applied in 

those jurisdictions because they did not allege (1) that they were not in default, (2) the existence 

of any statutory requirement or other duty that required defendants to possess and produce the 

original note or to provide a detailed accounting in order to exercise the trustee’s power of sale 

under the deed of trust, or (3) that foreclosing party’s actions caused their default) (citations 

omitted).   

52. Plaintiff does not allege that he is not in default on the Loan or that 

GMACM caused his failure to make Loan payments.  To the contrary, Plaintiff acknowledges 

that he ceased making payments on the Loan in 2009.  (Compl. at 6-7.)  Although Plaintiff 

alleges that he stopped payments because he did not know to whom he should remit funds 

(Compl. at 6) or, alternatively, that he was advised to stop making payments (Compl. at 11), 

these allegations are directly contradicted by the documentary evidence Plaintiff attached to his 

Complaint—both the National City Transfer Notice and the GMAC Mortgage Transfer Notice, 

which notified him of the transfer of the Loan to GMACM, and indicated that payments and 

inquiries should be directed to GMACM going forward, along with relevant contact information.  

(See Compl. at 15, 16.)  Because, based on the current facts as alleged and documented in the 
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Complaint, Plaintiff cannot state a claim for illegal pursuit of foreclosure or wrongful foreclosure, 

any such claims should be dismissed. 

(iv) Claims for Injunctive Relief 

53. Plaintiff has also failed to allege facts that support his request for 

injunctive relief.  West Virginia courts have held that an injunction of a non-judicial foreclosure 

may be appropriate in certain instances, including “when the proper amount due on the debt is in 

dispute.”  See Villers v. Wilson, 172 W. Va. 111, 115 (W. Va. 1983) (citation omitted).6  Here, 

Plaintiff alleges that he reached an agreement with PNC for a lower interest payment (see Compl. 

at 11), (presumably, the same Payment Terms that caused the State Court to vacate the Agreed 

Order), but does not contest the amount actually claimed as due by GMACM, nor does he allege 

facts sufficient to show that is entitled to enforce such terms against GMACM.  Further, Villers 

held that a non-judicial foreclosure should not be enjoined where the sole ground relied upon for 

the issuance of the injunction is that the grantor of the trust deed has an unliquidated claim 

against the creditor whose debt is secured by that trust deed for damages arising out of a 

transaction unrelated to the trust deed agreement.  Here, Plaintiff asserts that he is entitled to 

“compensatory damages” for negligence (see Compl. at 11), but as stated above, has failed to 

allege facts in support of such claim.  Nor has Plaintiff alleged any other facts that would require, 

much less weigh in favor of, injunctive relief.  Accordingly, such claims should be dismissed.   

                                                 
6  “Additionally, a trustee’s foreclosure sale may not be enjoined because poor economic conditions or inclement 

weather would depress the sale price of the property.”  Id. at *9 n.3 (citing Lopinsky v. Preferred Realty Co., 
163 S.E. 1, 1 (W. Va. 1932); Caperton v. Landcraft, 3 W. Va. 540, 540-41 (1869)). 
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54. For the reasons set forth above, the Adversary Proceeding should be 

dismissed in its entirety for failure to state a claim upon which relief can be granted pursuant to 

Bankruptcy Rule 7012(b) and FRCP 12(b)(6). 

B. The Court Should Abstain from Exercising Jurisdiction  
Over the Adversary Proceeding 

55. In the alternative, the Court should abstain from exercising jurisdiction 

pursuant to 28 U.S.C. § 1334(c)(1).  Notwithstanding the presence of “related to” jurisdiction, a 

district court may abstain from exercising that jurisdiction on “any equitable ground,” including 

“the interest of justice, or in the interest of comity with State courts or respect for State law.”  

28 U.S.C. § 1334(c)(1).  Courts consider one or more—though not necessarily all—of the 

following factors when determining whether to exercise permissive abstention under § 1334(c):  

(1) the effect or lack thereof on the efficient administration of the estate if a 
[c]ourt recommends abstention, (2) the extent to which state law issues 
predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the 
applicable state law, (4) the presence of a related proceeding commenced in state 
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than 
28 U.S.C. § 1334, (6) the degree of relatedness or remoteness of the proceeding to 
the main bankruptcy case, (7) the substance rather than form of an asserted “core” 
proceeding, (8) the feasibility of severing state law claims from core bankruptcy 
matters to allow judgments to be entered in state court with enforcement left to 
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood 
that the commencement of the proceeding in a bankruptcy court involves forum 
shopping by one of the parties, (11) the existence of a right to a jury trial, and 
(12) the presence in the proceeding of non-debtor parties. 

Allstate Ins. Co. v. CitiMortgage, Inc., 2012 U.S. Dist. LEXIS 39616, 16-18 (S.D.N.Y. Mar. 13, 

2012) (citing In re Cody, Inc., 281 B.R. 182, 190-91 (S.D.N.Y. 2002) (citation and internal 

quotation marks omitted); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N.Y. 2009)). 

56. Almost all of those factors (to the extent applicable) weigh in favor of this 

Court’s abstention from exercising jurisdiction over the Adversary Proceeding.  Specifically, the 

Court’s abstention from the Adversary Proceeding, which involves the validity of a foreclosure 
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with respect to a single loan owned by the Debtors, will have virtually no effect on the 

administration of the Debtors’ estates.  Conversely, however, exercising jurisdiction will likely 

encourage many other similarly-situated parties to initiate non-core adversary proceedings before 

this Court, potentially swamping the Court’s docket and distracting both the Court and the 

Debtors’ professionals from the critical issues affecting the Debtors’ restructuring efforts.   

57. Issues concerning the validity of the foreclosure and whether the Payment 

Terms can be enforced against GMACM are purely state law questions, and are wholly unrelated 

to the administration of the Debtors’ bankruptcy cases.  Accordingly, they should be left to 

judges sitting in West Virginia to decide.   

58. To the extent Plaintiff believes he has monetary claims against the Debtor 

Defendants under RESPA or any state statute, he may file a proof of claim and have those claims 

administered as part of the Debtors’ main Bankruptcy Case.  To the extent he wishes to further 

litigate issues related to the Property itself, however, the proper venue for their adjudication is 

West Virginia, as there is no jurisdictional basis for Plaintiff to prosecute his claims in this 

District other than under 28 U.S.C. § 1334.  Additionally, a number of the other named 

defendants are individuals with no apparent ties to, or interest in, the Debtors’ Bankruptcy Case, 

further weighing in favor of abstention. 

59. Although there is no related proceeding currently pending in state court, 

that factor should not weigh against abstention in this instance.  First, to the extent Plaintiff has 

valid claims and defenses to the foreclosure of the Property, relief from the automatic stay 

enjoining actions against the Debtors has already been granted pursuant to the Supplemental 
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Servicing Order7 previously entered by this Court.  Second, Plaintiff’s filing of the present 

Complaint comes after the dismissal of similar actions brought by Plaintiff in both federal and 

state courts in West Virginia.  The Adversary Proceeding is thus a clear example of forum 

shopping by Plaintiff.  As discussed above, the proper forum for Plaintiff’s claims and defenses 

to be litigated is in West Virginia, not before this Court.  Plaintiff’s attempts to circumvent that 

fact following his lack of success in the correct venues should not be countenanced. 

60. Substantially all of the applicable factors weigh heavily in favor of this 

Court’s abstention from asserting jurisdiction over the Adversary Proceeding.  As such, the 

Debtor Defendants respectfully request that the Court decline to exercise jurisdiction and dismiss 

the Adversary Proceeding. 

                                                 
7  The term “Supplemental Servicing Order” refers to the Final Supplemental Order Under Bankruptcy Code 

Sections 105(a), 362, 363, 502, 1107(a), And 1108 And Bankruptcy Rule 9019 (I) Authorizing The Debtors To 
Continue Implementing Loss Mitigation Programs; (II) Approving Procedures For Compromise And Settlement 
Of Certain Claims, Litigations And Causes Of Action; (III) Granting Limited Stay Relief To Permit Foreclosure 
And Eviction Proceedings, Borrower Bankruptcy Cases, And Title Disputes To Proceed; And (IV) Authorizing 
And Directing The Debtors To Pay Securitization Trustee Fees And Expenses [Dkt. No. 774], which was 
entered on July 13, 2012. 
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IV. CONCLUSION 

Accordingly, for the reasons set forth herein the Debtor Defendants respectfully 

requests that the Court dismiss the Adversary Proceeding with prejudice and grant such other and 

further relief as it deems just and proper.  

Dated: November 16, 2012 
 New York, New York  
  
 

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Stefan W. Engelhardt 
Erica J. Richards 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the Debtors and  
Debtors in Possession 
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MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
Norman S. Rosenbaum 
Stefan W. Engelhardt 
Erica J. Richards 
 
Counsel for the Debtors and  
Debtors in Possession 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------x  
 :  
George Van Wagner,  : 
  : 

Plaintiff, : 
 : 

                   v.  : 
 : 

Residential Funding Company, LLC, et al. : 
 : 

Defendants. : 

 
Adv. Proc. 12-01913 (MG)  
 
 
 

------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY 
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS’ MOTION 

FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY 
RULE 7012(b) AND FRCP 12(b)(5), AND (6) OR, IN THE ALTERNATIVE, 

PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C.  §1334(c)(1) 

I, Jennifer Scoliard, declare as follows: 

A. Background and Qualifications 

1. I serve as In-House Senior Bankruptcy Counsel in the legal department 

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), a limited liability company 
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organized under the laws of the state of Delaware and the parent of the other debtors and debtors 

in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”).  I joined 

ResCap in January 2008 and have been ResCap’s In-House Bankruptcy counsel since September 

2010.   

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, I am 

responsible for the management of all non-routine bankruptcy litigation nationwide, including 

contested bankruptcy matters. 

3. I am authorized to submit this declaration (the “Declaration”) in support of 

the Debtors’ Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule 

7012(b)(5) And (b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.  

§1334(c)(1), dated November 12, 2012 (the “Motion”).8 

4. In my capacity as In-House Senior Bankruptcy Counsel, I am generally 

familiar with the Debtors’ litigation matters, including the prior bankruptcy proceedings 

involving Plaintiff.  Except as otherwise indicated, all statements in this Declaration are based 

upon my personal knowledge; information supplied or verified by personnel in departments 

within the Debtors’ various business units; my review of the Debtors’ litigation case files, books 

and records as well as other relevant documents; my discussions with other members of the 

Legal Department; information supplied by the Debtors’ consultants; or my opinion based upon 

experience, expertise, and knowledge of the Debtors’ litigation matters, financial condition and 

history.  In making my statements based on my review of the Debtors’ litigation case files, books 

and records, relevant documents, and other information prepared or collected by the Debtors’ 

                                                 
8  Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection. 
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employees or consultants, I have relied upon these employees and consultants accurately 

recording, preparing, collecting, or verifying any such documentation and other information.  If I 

were called to testify as a witness in this matter, I would testify competently to the facts set forth 

herein. 

B. Events Giving Rise to the Adversary Proceeding 

(i) Origination of Plaintiff’s Loan 

5. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was 

originated by Shenandoah Mortgage, LLC (“Shenandoah”) on October 30, 2006.  See Adjustable 

Rate Note, annexed hereto as Exhibit A.  The Loan was evidenced by a note in the amount of 

$240,000.00 (the “Note”) (see id.), which was secured by real property located at 409 Three Run 

Road, Bunker Hill, West Virginia 25413 (the “Property”) pursuant to a security deed (the 

“Security Deed”) executed contemporaneously with the Note.  See Deed of Trust, annexed 

hereto as Exhibit B.  On or about December 6, 2006, Shenandoah assigned the Security Deed to 

National City Mortgage Co. (“National City”).  See Assignment of Deed of Trust, annexed 

hereto as Exhibit C.  On December 8, 2006, National City assigned the Security Deed to 

Mortgage Electronic Registration Systems, Inc. (“MERS”), its successors and assigns.  See 

Assignment of Deed of Trust, annexed hereto as Exhibit D.  The Note has an allonge showing 

an endorsement from Shenandoah to National City and National City to blank.  See Exhibit A. 

(ii) Plaintiff’s Bankruptcy Cases 

6. On March 28, 2008, Plaintiff filed a petition for chapter 11 protection in 

the Bankruptcy Court for the Northern District of West Virginia (the “West Virginia Bankruptcy 
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Court”), Case No. 08-00435 (“Plaintiff’s Bankruptcy Case”).9  See Voluntary Petition, annexed 

hereto as Exhibit E.  

7. On September 22, 2008, Plaintiff filed a “Motion to Add VAC, LLC, to 

Debtor’s Bankruptcy,” which was denied.  See Order Denying Motion To Add Party, annexed 

hereto as Exhibit F. 

8. According to pleadings filed by National City, at the time of his 

bankruptcy filing, Plaintiff was in arrears under the Loan.  See Motion for Order Granting Relief 

From Automatic Stay, or, in the Alternative, to Seek Adequate Protection, annexed hereto as 

Exhibit G.  On July 8, 2008, National City filed a motion for relief from the automatic stay to 

foreclose on the Property.  Id. 

9. On November 13, 2008, the West Virginia Bankruptcy Court entered an 

agreed order between National City and Plaintiff terminating the automatic stay based on certain 

payment conditions (the “Agreed Order”).  See Order With “Self-Activating” Provision, annexed 

hereto as Exhibit H.   

10. On November 20, 2008, Plaintiff filed a motion to refute the Agreed 

Order, on the grounds that the Agreed Order was inaccurate in that it had misleading information 

regarding an agreement reached between National City and Plaintiff regarding the allocation of 

past payments of tax obligations between the parties (the “Payment Terms”).  See Order, 

annexed hereto as Exhibit I.  At a hearing on December 18, 2008, National City acknowledged 

that the complained of fees and charges would not be passed on to Plaintiff.  Id.  National City 

                                                 
9  To the contrary,  An ECF search for the debtor “VAC, LLC” or likely variations thereon on ECF did not 

produce any results.   
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was to provide an amended order to address the misleading information.  Id.  That amended 

order was never filed.  Id. 

11. On March 13, 2009, Plaintiff filed a “Motion to Remove National City 

Mortgage on 409 Three Run Road Property and to Have Withdrawn Order with Self Activating 

Provision.” Id.  The basis for the motion was that National City had transferred the Loan to 

GMACM.  Id.  In the absence of any objection, the West Virginia Bankruptcy Court granted the 

motion on April 20, 2009, and, on June 2, 2009, entered an additional order vacating the Agreed 

Order.  Id. 

12. Plaintiff’s Bankruptcy Case was converted to a proceeding under chapter 7 

on July 1, 2009.  See Order, annexed hereto as Exhibit J.  

13. On February 18, 2010, GMACM filed a motion for relief from the 

automatic stay in Plaintiff’s Bankruptcy Case to proceed with a foreclosure on the Property (the 

“GMACM Stay Relief Motion”).  See Motion For Order Granting Relief From Automatic Stay 

Or In The Alternative, To Seek Adequate Protection, annexed hereto as Exhibit K.  A review of 

the docket shows Plaintiff did not object to the GMACM Stay Relief Motion. 

14. On March 8, 2010, the West Virginia Bankruptcy Court entered an order 

granting the GMACM Stay Relief Motion. See Order Granting Motion For Relief From 

Automatic Stay, annexed hereto as Exhibit L.  Plaintiff did not assert any claims against 

GMACM regarding the Property at that time.  Instead, Plaintiff filed amended schedules of 

assets and liabilities (the “Amended Schedules”) on March 30, 2010 in which he stated that he 

owned no contingent and unliquidated claims.  See Schedules B and D to Amended Schedules A, 

B, C and D Summery [sic] of Schedules and Statistical Summery [sic] Bankruptcy Forms, 

annexed hereto as Exhibit M. 
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15. An order granting Plaintiff a chapter 7 discharge was entered on June 25, 

2010.  See Discharge of Debtor(s), annexed hereto as Exhibit N. 

(iii) Transfer and Attempted Foreclosure of the Loan 

16. On or about February 1, 2009, GMACM replaced National City as 

servicer of the Loan.   

17. By a letter dated February 4, 2009, National City notified Plaintiff of the 

transfer of the Loan (the “National City Notice of Transfer”).  See Letter, annexed hereto as 

Exhibit O and attached to Compl. at 16. 

18. By a letter dated February 6, 2009, GMACM also notified Plaintiff of the 

transfer of the Loan, and directed that, effective as of February 1, 2009, any future payments 

under the Loan should be sent to GMACM (the “GMACM Notice of Transfer”).  See Letter, 

annexed hereto as Exhibit P and attached to Compl. at 15. 

19. As described above, as a result of Plaintiff’s continuing default under the 

Loan, GMACM sought and obtained stay relief in Plaintiff’s Bankruptcy Case and, acting in its 

capacity as mortgage loan servicer for the Loan, thereafter initiated a non-judicial foreclosure 

with respect to the Property.   

20. On August 2, 2011, GMACM’s agent sent Plaintiff a Notice of Trustee’s 

Sale.  See Notice of Trustee’s Sale, annexed hereto as Exhibit Q and attached to Compl. at 12-

14.  The foreclosure sale was suspended in light of the District Court Action (defined and 

discussed below).  To date, no foreclosure of the Property has occurred. 



 
 

ny-1065316  7

(iv) Plaintiff’s Prior Litigation 

(a) State Court Action 

21. On May 19, 2010, Plaintiff filed a complaint (the “2010 Complaint”) in 

the Circuit Court for Berkeley County, West Virginia (the “State Court”), thereby commencing 

an action, Case No. 10-C-390, (the “State Court Action”), against multiple defendants including 

Debtor GMACM, by which he sought (i) to quiet title with respect to the Property, (ii) to enforce 

the Payment Terms agreed to between himself and National City against GMACM as National 

City’s successor in interest, and (iii) the return of $3,299.80 in payments.  See Complaint, 

annexed hereto as Exhibit R   

22. On March 9, 2011, the State Court entered an order granting GMACM’s 

motion to dismiss the 2010 Complaint pursuant to Rule 12(b)(6) of the West Virginia Rules of 

Civil Procedure for failure to state a claim upon which relief could be granted.  See Order 

Granting GMAC Mortgage, LLC’s Motion to Dismiss, annexed hereto as Exhibit S.   

23. The State Court entered the final order dismissing Plaintiff’s case against 

the last remaining defendant on April 29, 2011.  See Order Granting Motion to Dismiss 

Defendant Golden & Amos PLLC, annexed hereto as Exhibit T.   

(b) District Court Action 

24. On August 12, 2011, Plaintiff filed a complaint (the “2011 Complaint”) 

against RFC, GMACM, and others in the United States District Court for the Northern District of 

West Virginia (the “District Court”), Case No. 3:11-CV-66 (the “District Court Action”) seeking 

to enjoin the foreclosure.  (See Complaint and Motion to Enjoin Wrongful Foreclosure, annexed 

hereto as Exhibit U.   
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25. The 2011 Complaint was dismissed by the District Court for lack of 

jurisdiction pursuant to an order entered on November 17, 2011 (the “Dismissal Order”).  See 

Order Dismissing Case For Lack Of Subject Matter Jurisdiction, annexed hereto as Exhibit V. 

26. On November 23, 2011, Plaintiff filed a motion for reconsideration of the 

Dismissal Order (see Plaintiff’s Motion for Reconsideration of Order Dismissing Case, annexed 

hereto as Exhibit W), as well as a notice of appeal of the Dismissal Order.  See Notice of 

Appeal, annexed hereto as Exhibit X. 

27. On December 15, 2011, the District Court denied Plaintiff’s motion for 

reconsideration.  See Order, annexed hereto as Exhibit Y. 

28. On April 2, 2012, the United States Court of Appeals for the Fourth 

Circuit affirmed the Dismissal Order.  See order, annexed hereto as Exhibit Z. 

C. Insufficient Service of Process 

29. The Debtors receive complaints generally through their registered agents, 

investors and/or MERS.10  The Debtors also receive complaints through various departments, 

outside counsel and United States mail.  Complaints received from the Debtors’ registered 

agents, investors and/or MERS are routed to designated service of process handlers (“SOP”) in 

the Debtors’ Legal Department, who then send the complaints to the appropriate business area or 

in-house legal staff.  Complaints received through various departments, outside counsel and 

United States mail are sent to the Legal Department directly or through SOP, where they are 

assigned to the appropriate in-house attorney.   

                                                 
10 Mortgage Electronic Registration Systems, Inc. 
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30. I am the designated in-house attorney for bankruptcy litigation.  All 

bankruptcy contested matters and adversary complaints the Debtors receive (with the exception 

of lien strips, cramdowns and general accounting disputes) are sent to me.  Upon receipt of a 

contested matter or complaint, I review the pleading and decide whether the matter will remain 

in the Legal Department and assigned to litigation counsel or be sent to the Debtors’ Bankruptcy 

Department to be addressed by default counsel. 

31. An affidavit of service of the Complaint and Summons was filed on 

November 14, 2012.  The affidavit of service states that Plaintiff served a copy of the Complaint 

and Summons on the Debtor Defendants at the following addresses:   

Residential Funding Company, LLC 
8400 Normandale Blvd, Ste 250 
Minneapolis, Minnesota 55437 
 
GMAC Mortgage, 
P.O. Box 4622 
Warerloo, IA 50704 
 

Neither of the above addresses are the correct addresses for service.  The address for RFC lists 

the wrong suite number – Suite 250.  The correct suite number is Suite 350.  The address for 

GMACM is a payment processing address. 

32. I have confirmed with SOP that the Debtor Defendants did not receive 

service of the Complaint or Summons via a registered agent, investor or MERS.  The Debtor 

Defendants learned of this adversary through its default counsel, Samuel I. White, P.C., who sent 

a copy of the Complaint and Summons to GMACM’s default supplier relations team, who then 

forwarded the Complaint and Summons to the Debtors’ Legal Department.   
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

Dated:  November 16, 2012 

         /s/ Jennifer Scoliard                                       
       Jennifer Scoliard 

In-House Senior Bankruptcy Counsel for 
Residential Capital, LLC 
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UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)

George VAN WAGNER, ) Case No. 3:08-bk-00435
)
)

Debtor. ) Chapter 11

O R D E R

On September 22, 2008, George Van Wagner filed a pleading with the court entitled “Motion to

Add VAC, LLC, to Debtor's Bankruptcy” (Document No. 216).  Under Fed. R. Bankr. P.

1002(a), a bankruptcy case must be commenced by filing a petition.  Because VAC, LLC is not a

named debtor in a bankruptcy petition, no bankruptcy case exists to consolidate with the chapter

11 case of George Van Wagner.  For the forgoing reason, the court does hereby

ORDER that the “Motion to Add VAC, LLC to Debtor’s Bankruptcy” is DENIED. 

Dated: Tuesday, September 23, 2008 4:07:39 PM
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Dated: Thursday, November 13, 2008 1:06:56 PM
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)

GEORGE VAN WAGNER ) CASE NO. 08-435
)

Debtor. ) Chapter 11

ORDER

On July 8, 2008, National City Mortgage Company filed a motion for relief from the

automatic stay with regard to property described as 409 Three Run Road, Bunker Hill, West

Virginia.  (Document No. 129).  On November 13, 2008, National City Mortgage and George Van

Wagner (the “Debtor”) executed an agreed order terminating the automatic stay based on certain

payment conditions. (Document No. 277).

Subsequently, on November 20, 2008, the Debtor file a “Motion to Refute Order with Self

Activating Provision” (Document No. 281), concerning agreed order (Document No. 277).  In the

Motion the Debtor complains that the Agreed Order is inaccurate in that it had misleading

information regarding the past payment of tax obligations.  At a hearing on December 18, 2008,

National City Mortgage acknowledged that the complained of fees and charges would not be passed

onto the Debtor.  National City was to provide an amended order to address the misleading

information.  That amended order was never filed.

Meanwhile, on February 12, 2009, National City filed another motion for relief from the

automatic stay with regard to property described as 127 Walker Court, Hedgesville, West Virginia. 

(Document No. 353).  On March 12, 2009, the court granted the motion without conditions. 

(Document No. 369).

On March 13, 2009, the Debtor filed a “Motion to Remove National City Mortgage on 409

Three Run Road Property and to Have Withdrawn Order with Self Activating Provision.”

1

Dated: Tuesday, June 02, 2009 3:09:48 PM
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(Document No. 374).  The basis for the motion was that National City Mortgage had transferred the

loan to GMAC Mortgage.  In the absence of any objection, the court granted the motion on April

20, 2009.  (Document No. 392).  By separate entry (Document No. 391), the court intended to vacate

the agreed order granting conditional relief from the automatic stay with regard to the property at

409 Three Run Road, Bunker Hill, West Virginia.  Through inadvertence, the court mistakenly

vacated the order granting relief from the automatic stay with regard to the property located at  127

Walker Court, Hedgesville, West Virginia.  

Therefore, it is

ORDERED that the Court’s Order of April 20, 2009 (Document No. 391), be and hereby

is VACATED and the Order Granting Motion for Relief from Stay to National City Mortgage,

entered on March 12, 2009 (Document No. 369), be and hereby is REINSTATED.  It is

FURTHER ORDERED that the Order Granting Motion for Relief of Stay to National City

Mortgage, entered on November 13, 2008 (Document No. 277), be and hereby is VACATED.  It

is

FURTHER ORDERED that the Motion to Refute Order with Self Activating Provision

filed by the Debtor on November 20, 2008 (Document No. 281), be and hereby is DENIED AS

MOOT, and the court’s oral request to National City Mortgage to submit an order amending the

agreed order (Document No. 277) may be disregarded inasmuch as the agreed order is now vacated.

2
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE: )
)

GEORGE VAN WAGNER ) CASE NO. 08-435
)

Debtor. ) Chapter 11

ORDER

George Van Wagner (the “Debtor”), pro se, filed a motion to voluntarily convert his Chapter

11 case to one under Chapter 7 pursuant to 11 U.S.C. § 1112(a).  The Debtor, however, objects to

the appointment of a Chapter 7 trustee.  He argues that “the estate will benefit from administration

of the case [by him because he] can make a thorough determination as to whether there is any value

to be extracted from the estate after considering the claims of creditors.”  (Document No. 532).  In

support of his position, the Debtor cites to a statement in the legislative history to § 1112(a):

§ 1112. Conversion or dismissal
 
This section brings together all of the conversion and dismissal rules for chapter 11
cases. Subsection (a) gives the debtor an absolute right to convert a voluntarily
commenced chapter 11 case in which the debtor remains in possession to a
liquidation case.

Report of the Committee on the Judiciary, House of Representatives, To Accompany H.R. 8200, H.R.

Rep. No. 95-595, 95th Cong., 1st Sess. (1977).

Contrary to the Debtor’s reading of this legislative history, it does not support a finding that

the Debtor may remain in control of his bankruptcy estate and liquidate it for the benefit of his

creditors.  The legislative history merely recognizes that most Chapter 11 cases are controlled by

debtors-in-possession, which is a defining characteristic of Chapter 11.  E.g., 11 U.S.C. §§ 1106 and

1107(a) (giving a Chapter 11 debtor the powers of a trustee).  No corresponding provision exists in

1

Dated: Wednesday, July 01, 2009 11:43:13 AM
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Chapter 7 granting a debtor similar powers.  In fact, the appointment of a trustee in a Chapter 7 case

is mandatory.  § 701(a) (“Promptly after the order for relief under this chapter, the United States

trustee shall appoint one disinterested person that is a member of the panel of private trustees . . .

to serve as interim trustee in the case.”).  After the appointment of the interim trustee, a different

trustee may be elected, but it is only creditors of the estate that have the right of election – not the

debtor.  § 702.

Moreover, the court is without any sufficient basis to believe that a Chapter 7 trustee would

be ineffective in liquidating the Debtor’s estate in Chapter 7.  While the court appreciates the

Debtor’s assertions that he is in the best position to know how to maximize the value of the

bankruptcy estate, the panel trustees in this District are fully capable of accomplishing this task.  The

panel trustees are professionals, bonded, and are statutorily charged with collecting and reducing

to money the property of the estate as expeditiously as is compatible with the best interests of the

parties in interest.  § 704(a)(1).  No basis exist in this case for the court to exercise its § 105(a)

powers, as requested by the Debtor, to refuse to allow an interim trustee to be appointed.  The

court’s § 105(a) powers cannot be used to contravene another statute in the Bankruptcy Code.  E.g.,

Marrama v. Citizens Bank, 549 U.S. 365, 383 (2007) (“[W]hatever steps a bankruptcy court may

take pursuant to § 105(a) or its general equitable powers, a bankruptcy court cannot contravene the

provisions of the Code.”).

Therefore, it is

ORDERED that the Motion to Convert filed by George Van Wagner on June 8, 2009

(Document No. 513), be and hereby is GRANTED as follows:

A. This case be and hereby is CONVERTED to one under Chapter 7 of the Bankruptcy

Code.

B. The Debtor’s request to remain as a debtor in possession of his Chapter 7 bankruptcy

estate is DENIED.

It is

FURTHER ORDERED that:

A. The Debtor shall:

(1) forthwith turn over to the Chapter 7 trustee all records and property of the estate

under the Debtor’s custody and control as required by Fed. R. Bankr. P. 1019(4).

2
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(2) within 15 days of the date of this Order, file a schedule of unpaid debts incurred

after the filing of the petition and before conversion of the case, including the name

and address of each holder of a claim as required by Fed. R. Bankr. P. 1019(5)(A)(I). 

(3) within 30 days of the date of this Order, file and transmit to the United States

trustee a final report and account as required by Fed. R. Bankr. P. 1019(5)(A)(ii).

B. All lists, inventories, schedules, and statements of financial affairs previously filed

shall be deemed filed in the Chapter 7 case. If they have not been previously filed,

the Debtor shall comply with Fed. R. Bankr. P. 1007 as if an order for relief had been

entered on an involuntary petition on the date of the entry of this Order.

C. If a statement of intention is required, the Debtor shall file the statement within 30

days after entry of this Order, or, before the date first set for the meeting of creditors,

whichever is earlier.

D. All claims actually filed by a creditor before conversion of the case are deemed filed

in the Chapter 7 case.

E. Any request for payment of a pre-conversion administrative expense incurred by any 

entity other than a governmental unit is timely if it is filed within 90 days of the date

first set for the meeting of creditors. A governmental unit’s request for payment of

a pre-conversion administrative expense is timely if it is filed within 180-days of the

entry of this Order.

F. Any claim against the Debtor that arose after the filing of the petition and before the

entry of this Order shall be treated as if such claim had arisen immediately before the

date of the filing of the petition and may be filed in accordance with Fed. R. Bankr.

P. 3001(a-d) and 3002.

G. The interim Chapter 7 trustee appointed in this case is: Robert W. Trumble, P.O. Box

2509 Martinsburg WV 25402.

H. The interim Chapter 7 trustee shall post a bond in an amount determined by the 

United States trustee.

3
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 

MARTINSBURG DIVISION 
 
 
In Re:  
        CASE NO. 08-00435 
GEORGE VAN WAGNER   
   
        CHAPTER 7 
   Debtor(s) 
 
 
 

MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY  
OR IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION 

 
 Comes now GMAC Mortgage, LLC, for itself and its successors or assigns or as servicer, 

hereinafter referred to as the Secured Creditor, by counsel, for its Motion, alleges as follows: 

 1. This Court has jurisdiction pursuant to 28 U.S.C. §1334 and §157 and 11 U.S.C. 

§362.  This is a core matter. 

 2. On or about March 28, 2008, the above named Debtor(s) filed a Chapter 11 

bankruptcy petition in this Court and thereafter converted to Chapter 7 on July 1, 2009. 

 3. The Secured Creditor is the current payee of a promissory note dated the 30th day 

of October, 2006, in the principal amount of $240,000.00, secured by a deed of trust of the same 

date upon property generally described in the Security Agreement as being situate in Berkeley 

County, West Virginia, and having a mailing address of 409 Three Run Road, Bunker Hill, WV 

25413, hereinafter referred to as the “Secured Property”.  A copy of the deed of trust is attached 

hereto as Exhibit “A” and incorporated herein by reference. 

 4. The Secured Creditor is informed and believes, and based upon such information 

and belief, alleges that title to said property is currently vested in the name of the Debtor(s). 

 5. Debtor(s) has/have defaulted pursuant to the terms of the perfected promissory 

agreement by which this Secured Creditor holds its lien as follows: 

No. 3:08-bk-00435    Doc 696    Filed 02/18/10    Entered 02/18/10 17:09:38    Page 1 of 3



 Current Principal Balance  $239,985.00 
 NINETEEN (19) Monthly payments (04/01/08 -10/01/09) @ 1,649.91 $31,348.29 
 ONE (1) Monthly payment (11/01/09) @ 2,693.37  $2,693.37 
 THREE (3) Monthly payments (12/01/09- 02/01/10) @ 2,093.40  $6,280.20 
 Late Charges  $110.00 
 Total delinquency through February, 2010  $40,431.86 
 
 6. Upon information and belief, the Debtor(s) has/have no equity in the subject 

Secured Property. 

 7. The Secured Creditor is informed and believes, and based upon such information 

and belief, alleges that absent this Court’s Order allowing it to proceed with the foreclosure, its 

security is significantly jeopardized. 

 WHEREFORE, the Secured Creditor moves the Court for an Order granting relief from 

the automatic stay imposed by §362 of the Bankruptcy Code to enable the Secured Creditor to 

foreclose on the subject Secured Property pursuant to West Virginia State Law, including 

necessary action to obtain possession of the Secured Property or, in the alternative, for adequate 

protection, and further requests that the fourteen (14) day stay be waived as to any Order entered 

on this Motion for Relief. 

 
      GMAC MORTGAGE, LLC 
 
      By counsel 
 
 
      /s/ Fabio Crichigno_____ 

Fabio Crichigno, Esquire (W. Va. #10074) 
Sarah Crichigno, Esquire (W. Va. #10083) 
Samuel I. White, P.C. 

      965 Hartman Run Road, Suite 1105 
      Morgantown, WV 26505 

(304) 413-0010 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF 
WEST VIRGINIA (MARTINSBURG) 

 
In Re:  
        CASE NO. 08-00435 
GEORGE VAN WAGNER  
  
        CHAPTER 7 
   Debtor(s) 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on the 18th day of February, 2010, I served the foregoing 
MOTION FOR ORDER GRANTING RELIEF FROM AUTOMATIC STAY OR, 
IN THE ALTERNATIVE, TO SEEK ADEQUATE PROTECTION and NOTICE 
OF MOTION TO CREDITORS AND OTHER PARTIES IN INTEREST and 
PROPOSED ORDER, upon the following by U. S. Mail, postage prepaid: 
 
George Van Wagner 
Post Office Box 867 
Martinsburg, WV  25402 
PRO-SE Debtor 
 
Thomas H. Fluharty 
408 Lee Avenue 
Clarksburg, WV  26301 
Bankruptcy Trustee 
 
 
     /s/ Fabio Crichigno_____ 

Fabio Crichigno, Esquire (W. Va. #10074) 
Sarah Crichigno, Esquire (W. Va. #10083) 
Samuel I. White, P.C. 

     965 Hartman Run Road, Suite 1105 
     Morgantown, WV 26505 
     Counsel for GMAC Mortgage, LLC 
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UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA 

MARTINSBURG DIVISION 
 
In Re:  
        CASE NO. 08-00435 
GEORGE VAN WAGNER   
   
        CHAPTER 7 
   Debtor(s) 
 
 

ORDER GRANTING MOTION FOR RELIEF FROM AUTOMATIC STAY  
 
 This matter came on for consideration upon the Motion of GMAC Mortgage, 

LLC, for itself, and its successors or assigns or as servicer, for an order granting relief 

from the automatic stay in order to proceed with a foreclosure sale pursuant to West 

Virginia State Law; 

 1. This Court has jurisdiction pursuant to 28 U.S.C. §1334 and §157 and 11 

U.S.C. §362.  This is a core matter. 

 2. On or about March 28, 2008, the above named Debtor(s) filed a Chapter 7 

bankruptcy petition in this Court and thereafter converted to Chapter 7 on July 1, 2009. 

 3. The Secured Creditor is the current payee of a promissory note dated the 

30th day of October, 2006, in the principal amount of $240,000.00, secured by a deed of 

trust of the same date upon property generally described in the Security Agreement as 

being situate in Berkeley County, West Virginia, and having a mailing address of 409 

Three Run Road, Bunker Hill, WV 25413, hereinafter referred to as the “Secured 

Property”.  

Dated: Monday, March 08, 2010 1:01:55 PM
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 4. The Secured Creditor is informed and believes, and based upon such 

information and belief, alleges that title to said property is currently vested in the name of 

the Debtor(s). 

 5. Debtor(s) has/have defaulted pursuant to the terms of the perfected 

promissory agreement by which this Secured Creditor holds its lien as follows: 

Current Principal Balance $239,985.00 
NINETEEN (19) Monthly payments (04/01/08 -10/01/09) @ 1,649.91  $31,348.29 
ONE (1) Monthly payment (11/01/09) @ 2,693.37 $2,693.37 
THREE (3) Monthly payments (12/01/09- 02/01/10) @ 2,093.40 $6,280.20 
Late Charges $110.00 
Total delinquency through February, 2010 $40,431.86 
 
 6. Upon information and belief, the Debtor(s) has/have no equity in the 

subject Secured Property. 

 7. The Secured Creditor is informed and believes, and based upon such 

information and belief, alleges that absent this Court’s Order allowing it to proceed with 

the foreclosure, its security is significantly jeopardized. 

 It is ORDERED that the Secured Property be abandoned as an asset of the estate, 

but if proceeds are derived from the repossession and foreclosure of the Secured Property 

in excess of the amount of the liens against the Secured Property and reasonable costs of 

the foreclosure, said excess shall be paid over to the Trustee. 

 It is further ORDERED that the Automatic Stay is hereby modified to allow 

GMAC Mortgage, LLC to proceed with the repossession of the Secured Property and 

hold a foreclosure sale on the Secured Property. 
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It is further ORDERED that the fourteen (14) day stay is waived. 

 
I ask for this: 
 
 
/s/ Fabio Crichigno_____ 
Fabio Crichigno, Esquire (W. Va. #10074) 
Sarah Crichigno, Esquire (W. Va. #10083) 
Samuel I. White, P.C. 
965 Hartman Run Road, Suite 1105 
Morgantown, WV 26505 
(304) 413-0010 
Counsel for GMAC Mortgage, LLC 
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B18 (Official Form 18) (12/07)

United States Bankruptcy Court

 Northern District of West Virginia
Case No. 3:08−bk−00435

Chapter 7

In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):
George Van Wagner
Post Office Box 867
Martinsburg, WV 25402

Social Security / Individual Taxpayer ID No.:
xxx−xx−6853

Employer Tax ID / Other Nos.:

DISCHARGE OF DEBTOR(S)

It appearing that the debtor(s) is/are entitled to a discharge,

IT IS ORDERED:

The debtor(s) is/are granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT

Dated: 6/25/10 Patrick M. Flatley
United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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B18 (Official Form 18) (12/07) − Cont.

EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

          This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it
does not determine how much money, if any, the trustee will pay to creditors.

Collection of Discharged Debts Prohibited

          The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages
or other property, or to take any other action to collect a discharged debt from the debtor. [In a case involving
community property: There are also special rules that protect certain community property owned by the debtor's
spouse, even if that spouse did not file a bankruptcy case.] A creditor who violates this order can be required to pay
damages and attorney's fees to the debtor.

          However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against
the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a
debtor may voluntarily pay any debt that has been discharged.

Debts That are Discharged

          The chapter 7 discharge order eliminates a debtor's legal obligation to pay a debt that is discharged. Most, but
not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts
owed when the bankruptcy case was converted.)

Debts That are Not Discharged.

Some of the common types of debts which are not discharged in a chapter 7 bankruptcy case are:

a. Debts for most taxes;

b. Debts incurred to pay nondischargeable taxes;

c. Debts that are domestic support obligations;

d. Debts for most student loans;

e. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft
while intoxicated;

g. Some debts which were not properly listed by the debtor;

h. Debts that the bankruptcy court specifically has decided or will decide in this bankruptcy case are not
discharged;

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in
compliance with the Bankruptcy Code requirements for reaffirmation of debts; and

j. Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings
Plan for federal employees for certain types of loans from these plans.

          This information is only a general summary of the bankruptcy discharge. There are exceptions to these
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact
effect of the discharge in this case.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

MARTINSBURG

GEORGE VAN WAGNER, 

Plaintiff,

v. Civil Action No. 3:11-CV-66
(BAILEY)

RESIDENTIAL FUNDING COMPANY, LLC, et al.,

Defendants.

ORDER DISMISSING CASE FOR 
LACK OF SUBJECT MATTER JURISDICTION

On this day, the above-styled civil action came before this Court for consideration

of the pro se plaintiff’s Amended Complaint and Motion to Enjoin Wrongful Foreclosure

Action [Docs. 7 and 8], filed September 2, 2011.  The plaintiff seeks to amend his

Complaint to assert “minimal diversity” pursuant to the United States Constitution, Article

III, Section 2, and argues that the Court has subject matter jurisdiction pursuant to this

doctrine [See Doc. 50 at 4].  For the reasons that follow, this Court finds that it lacks subject

matter jurisdiction and, thus, that this civil action should be dismissed.

PROCEDURAL BACKGROUND

On September 12, 2011, Residential Funding Company, LLC; GMAC Mortgage,

LLC; Troutman Sanders, LLP; and Jason E. Manning filed a Motion to Dismiss Plaintiff’s

Amended Complaint and Motion to Enjoin Wrongful Foreclosure Action [Doc. 13] and a

Memorandum in Support [Doc. 14].  Plaintiff filed his response in opposition thereto [Doc.

17] on September 14, 2011.  Defendant Seneca Trustees, Inc., filed a Motion to Dismiss
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and Joinder in Defendants’ Residential Funding Company, LLC; GMAC Mortgage, LLC;

Troutman Sanders, LLP; and Jason Manning’s Motion to Dismiss [Doc. 32] and a

Memorandum of Law in Support [Doc. 33] on September 21, 2011.  Plaintiff filed his

response in opposition thereto on September 27, 2011 [Doc. 37].  On October 13, 2011,

Defendant PNC Bank, National Association filed a Motion to Dismiss [Doc. 42] and a

Memorandum in Support [Doc.43].  Plaintiff filed his response thereto on November 14,

2011 [Doc. 49].  On October 14, 2011, Defendants Peter Demasters, Susan Romaine, and

Flaherty Sensabaugh Bonasso PLLC filed a Motion to Dismiss [Doc. 45].  Plaintiff filed his

response in opposition thereto on November 14, 2011 [Doc. 50].

In the Amended Complaint [Doc. 7], the plaintiff states that this Court “has

jurisdiction to entertain [the] complaint [under 28 U.S.C. § 1332] whereas there is a

diversity in citizenship of parties and the amount in controversy exceeds $75,000 [Id. at 7

(emphasis added)].  Among other reasons, various defendants claim that the case should

be dismissed for lack of subject matter jurisdiction under Rule 12(b)(1) of the  Federal

Rules of Civil Procedure  because “there is no complete diversity among the parties” [See

Doc. 45 at 3, 6-9 and FED. CIV. R. P. 12(b)(1)].  In one of his filings, the plaintiff states that

“‘minimal diversity’ . . . requires the existence of at least [one] party who is diverse in

citizenship from a party on the other side of the case” and that such diversity is present in

this case [Doc. 50 at 4].

APPLICABLE LAW

The requirement of complete diversity of citizenship was imposed by the Supreme

Court of the United States more than 200 years ago in Strawbridge v. Curtiss, 7 U.S. (3

2
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Cranch) 267 (1806); see also Slavchev v. Royal Caribbean Cruises, Ltd., 559 F.3d 251,

255 (4th Cir. 2009) (citing Strawbridge for requirement of complete diversity).  Since then,

only three statutory exceptions have been recognized by Congress.  Specifically, minimal

diversity suffices to create federal subject matter jurisdiction in cases arising under either

the Interpleader Act, 28 U.S.C. § 1335; the Multiparty, Multiforum Jurisdiction Act, 28

U.S.C. § 1369; or the Class Action Fairness Act, 28 U.S.C. §§ 1332(d)(2) and 1453.

CONCLUSION

The plaintiff’s action does not arise under either of the Acts listed above and,

therefore, fails to fall within an exception to the requirement of complete diversity. 

Complete diversity is not met because plaintiff is a resident of West Virginia and defendant

Seneca Trustees, Inc., is incorporated in the state of West Virginia, which is where its

principal place of business is also located.  Thus, because complete diversity is required

but not present here, this Court lacks subject matter jurisdiction. Accordingly, the plaintiff’s

Complaint [Doc. 1] is hereby DISMISSED and the plaintiff’s Motion for Leave to File an

Amended Complaint [Doc. 8] is DENIED AS MOOT.  Finally, this matter is ORDERED

STRICKEN from the active docket of this Court.

It is so ORDERED. 

The Clerk is directed to transmit copies of this Order to any counsel of record and

to mail a copy to the pro se plaintiff.

3
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DATED: November 17, 2011.
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THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

MARTINSBURG 

GEORGE VAN WAGNER, 

Plaintiff,

v. Civil Action No. 3:11-CV-66
(BAILEY)

RESIDENTIAL FUNDING COMPANY, LLC, et al.,

Defendants.

ORDER

On this day, the above-styled civil action came before this Court for consideration

of the plaintiff’s Motion for Reconsideration of Order Dismissing Case [Doc. 53], filed

November 23, 2011.  In support of the motion, Mr. Van Wagner states that he “respectively

believes that this Court[‘s] . . . reliance in [sic] Strawbridge was flawed” because that case

was “interpreting the diversity statute in [28 U.S.C. § 1332], not Article III §2 of the

Constitution” [Id. at 4].  On December 6, 2011, defendants Peter DeMasters, Susan

Romaine, and Flaherty Sensabaugh Bonasso, PLLC, filed a Response in Opposition to

Plaintiff’s Motion for Reconsideration of Order Dismissing Case [Doc. 57], stating that

“[u]nless Congress authorizes something less than complete diversity, the established

construction of the general diversity statute, 28 U.S.C. § 1332, applies” [Id. at 3]. Defendant

PNC Bank National Association (“PNC”) filed a Memorandum in Response to Plaintiff’s

Motion for Reconsideration [Doc. 58] on December 7, 2011.  In its filing opposing the

Motion for Reconsideration, PNC states that “[p]laintiff’s [m]otion does not present any new

1

Case 3:11-cv-00066-JPB-DJJ   Document 59    Filed 12/15/11   Page 1 of 2  PageID #: 381



facts or arguments that would permit the Court to avoid the necessary outcome of dismissal

for lack of subject matter jurisdiction” [Id. at 1].  As of the date of this Order, Mr. Van

Wagner had not filed a reply to the responses in opposition filed by the defendants.

For the reasons stated in this Court’s November 17, 2011, Order Dismissing Case

for Lack of Subject Matter Jurisdiction [Doc. 51] and defendants’ responses in opposition

to the plaintiff’s motion [Docs. 57 and 58], Appellant’s Motion for Reconsideration of Order

Dismissing Case [Doc. 53] is DENIED.

It is so ORDERED.

The Clerk is directed to transmit copies of this Order to all counsel of record herein

and to the pro se plaintiff.

DATED: December 15, 2011.
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UNPUBLISHED 
 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

 
 

No. 11-2393 
 

 
GEORGE VAN WAGNER, 
 
   Plaintiff - Appellant, 
 
  v. 
 
RESIDENTIAL FUNDING COMPANY, LLC; NATIONAL CITY MORTGAGE; GOLDEN 
& AMOS, PLLC, Tim Amos, Counsel for National City Mortgage; TIM 
AMOS; GMAC MORTGAGE; PETER T. DEMASTERS; FLAHERTY, SENSABAUGH & 
BONASSO, PLLC, Susan Romain and Peter T. Demasters, Counsel for 
PNC, a/k/a Flaherty, Sensabaugh, Bonasso, PLLC; SUSAN ROMAIN; 
PNC BANK, NATIONAL ASSOCIATION, Successor to City National; 
SENECA TRUSTEES, INC.; JASON E. MANNING; TROUTMAN SANDERS LLP, 
Jason Manning, Counsel for GMAC, 
 
   Defendants - Appellees. 
 

 
 
Appeal from the United States District Court for the Northern 
District of West Virginia, at Martinsburg.  John Preston Bailey, 
Chief District Judge.  (3:11-cv-00066-JPB-DJJ) 

 
 
Submitted: March 29, 2012 Decided:  April 2, 2012 

 
 
Before WILKINSON, KING, and KEENAN, Circuit Judges. 

 
 
Affirmed by unpublished per curiam opinion. 

 
 
George Van Wagner, Appellant Pro Se.  Jason E. Manning, TROUTMAN 
SANDERS, LLP, Virginia Beach, Virginia; Heather Hovermale, 
William Joseph Powell, JACKSON KELLY, PLLC, Martinsburg, West 
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Virginia; Braun A. Hamstead, HAMSTEAD & ASSOCIATES, LC, Charles 
Town, West Virginia; Christopher Robert Arthur, SAMUEL I. WHITE, 
PC, Charleston, West Virginia, for Appellees.

 
 
Unpublished opinions are not binding precedent in this circuit. 
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PER CURIAM: 
 

George Van Wagner appeals the district court’s order 

dismissing his civil action for lack of jurisdiction.  We have 

reviewed the record and find no reversible error.  Accordingly, 

we affirm for the reasons stated by the district court.  Van 

Wagner v. Residential Funding Co., No. 3:11-cv-00066-JPB-DJJ 

(N.D.W. Va. Nov. 17, 2011).  We dispense with oral argument 

because the facts and legal contentions are adequately presented 

in the materials before the court and argument would not aid the 

decisional process. 

 

AFFIRMED 
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