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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________ X
Inre: RESIDENTIAL CAPITAL, LLC, etal. Case No.: 12-12020 MG
Chapter _11
Debtor
________________________________________________________ X
GEORGE VAN WAGNER,
Plaintiff, Adversary Proceeding No.: 12-01913 MG

V.
RESIDENTIAL FUNDING COMPANY,
LLC, etal.; NATIONAL CITY MORTGAGE;
GOLDEN & AMOS, PLLC; TIM AMOS
GMAC MORTGAGE;
PETER T. DEMASTERS;
FLAHERTY, SENSABAUGH, BONASSO
PLLC;
SUSAN ROMAIN
PNC BANK NATIONAL ASSOCIATION;
SENECA TRUSTEES, INC.;
JASON MANNING,
TROUTMAN SANDERS, LLP

Defendants.

MEMORANDUM OF LAW IN SUPPORT OF
DEFENDANT SENECA TRUSTEES, INC.’S MOTION TO DISMISS

Comes now, Defendant Seneca Trustees, Inc. (“Seneca”), by counsel, Chris R. Arthur
and the law firm of Samuel I. White, P.C., and respectfully submits the following in support of
its motion to dismiss on the basis that this Court lacks subject matter jurisdiction; and that the
claims are barred by res judicata.

l. FACTURAL BACKGROUND

Plaintiff filed for bankruptcy relief on March 28, 2008 (08-BK-00435) pursuant to
Chapter 11 of the U.S. Bankruptcy Code. Subsequently, Plaintiff converted to a chapter 7. Mr.
Van Wagner received a discharge in that case entered June 25, 2010. See Exhibit A, Discharge

of Debtor. In fact, Plaintiff filed on September 12, 2011 a motion to compromise claims
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reflecting that Plaintiff recognizes that he attempted to resolve these claims in the bankruptcy
action in the Northern District of West Virginia.

Of additional importance, in the Adversary Complaint, Plaintiff admits that the U.S.
Bankruptcy Court for the Northern District of West Virginia dealt with various claims relating to
the subject property which has an address of 409 Three Run Road, Bunker Hill, WV 25413
(hereinafter “subject property”). Specifically, Plaintiff states that Judge “Flatley then stipulated
that those properties that were fraudulently conveyed reverted back to VVan Wagner and were
now part of his personal assets and subjected to his bankruptcy case. [Judge] Flatley then
proceeded to address each of the properties separately as properties of George Van Wagner and
for 2 years has been litigating those properties as George Van Wagner, Debtor.” [See
Complaint, 17, p. 4]. However, Plaintiff fails to recognize that any claims against defendants
were addressed by the bankruptcy court in West Virginia. Of additional note, Mr. Van Wagner
also has asserted these same claims in various state courts in West Virginia. The Circuit Court of
Berkeley County dismissed his claims by order dated January 25, 2011. Now, he has another
lawsuit in the Circuit Court of Berkeley County, West Virginia, Civil Action No. 11-C-1000,
where motions to dismiss are pending. Basically, Mr. Van Wagner keeps filing the same types
of lawsuits in various courts hoping that he is able to obtain a better result from another court.
However, this is the first time that he has asserted these claims in a court outside the State of
West Virginia.

Moreover, Plaintiff ignores that the lender filed a motion for relief from the automatic
stay on July 8, 2008 in order to get permission from the bankruptcy court to proceed with the
foreclosure. On August 5, 2009, the Bankruptcy Court granted the motion for relief granting

permission for the lender to foreclose on the subject property. In other words, the Bankruptcy
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Court addressed any claims relating to the subject property at that time. Further, the Plaintiff had
an affirmative duty to assert any claims, or to object to the lender’s ability to proceed to
foreclosure during the hearings relating to the motion for relief. Plaintiff’s failure to do so bars
him from raising any claims now in this Court. Finally, Mr. Van Wagner received a chapter 7
discharge. Hence, he was required to raise any claims in his bankruptcy as part of his estate.

From the Complaint, it is difficult to ascertain what claims, if any, are asserted against
Seneca. However, the Complaint seeks to prevent the trustee to proceed with a foreclosure sale,
and it further requests various damages on a theory of unlawful debt collection. As stated above,
the bankruptcy court in West Virginia ruled on this issue by granting relief from the stay in order
to proceed to foreclosure.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) provides for dismissal of a Complaint that fails
to state a claim upon which relief can be granted. The United States Supreme Court clarified the
Rule 8 pleading requirements when it expressly rejected the oft-cited "no set of facts" language

of Conley v. Gibson, 355 U.S. 41 (1957). See Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955,

1968-69 (2007) ("The [no set of facts] phrase is best forgotten as an incomplete negative gloss

on an accepted pleading standard™). In Ashcroft v. Igbal, the Supreme Court confirmed that the

Twombly pleading standard applied to all civil actions. Ashcroft v. Igbal, 129 S. Ct. 1937, 1953

(U.S. 2009).

Now, in order to survive a motion to dismiss a complaint must plead sufficient facts to
“state a claim to relief that is plausible on its face.” Id. at 1949. The Court explained that a
“claim has facial plausibility when the plaintiff “pleads factual content that allows the court to

draw the reasonable inference that the defendant is liable for the misconduct alleged.”” 1d. at
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1955 (emphasis added). “The plausibility standard is not akin to a ‘probability requirement,” but
it asks for more than a sheer possibility that a defendant has acted unlawfully. Where a complaint
pleads facts that are ‘merely consistent with’ a defendant'’s liability, it ‘stops short of the line
between possibility and plausibility of entitlement to relief.”” Id. at 1955 (internally citations
omitted).

Gone are the days that a plaintiff can survive a motion to dismiss with mere labels and
conclusions, generally lumping defendants together, and formulaically reciting the elements of a
cause of action. Indeed, Rule 8 now has teeth, and the Plaintiff’s allegations fall woefully short
of demonstrating a plausible entitlement to relief.

It further is a fundamental premise of the law that for “a court to hear and determine an
action, suit or other proceeding it must have jurisdiction of the subject matter and jurisdiction of
the parties; both are necessary and the absence of either is fatal to its jurisdiction.” State ex rel.

Barden and Robeson Corp. v. Hill, 208 W.Va. 163, 539 S.E.2d 106, (citing Syl. pt. 3, State ex

rel. Smith v. Bosworth, 145 W.Va. 753, 117 S.E.2d 610 (1960). See also syl. pt. 1, McClay v.

Mid-Atlantic Country Magazine, 190 W.Va. 42, 435 S.E.2d 180 (1993); syl. pt. 1, Schweppes

U.S.A. Ltd. v. Kiger, 158 W.Va. 794, 214 S.E.2d 867 (1975) (“In order to render a valid

judgment or decree, a court must have jurisdiction both of the parties and of the subject matter
and any judgment or decree rendered without such jurisdiction will be utterly void.”)).

[T]he requirement of subject matter jurisdiction is met initially if: 1) the court has
the general power to grant the type of relief demanded under any circumstances;
2) the pleadings demonstrate that a set of facts may exist which could arguably
invoke the court's jurisdiction; and 3) the allegations both with regard to the facts
and the applicable law are of sufficient substance to require the court to make, in
an adversary proceeding, a reasoned determination of its own jurisdiction. Eastern
Associated Coal Corp. v. Doe, 159 W.Va. 200, 210, 220 S.E.2d 672, 679 (1975).
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I1l.  LEGAL ANALYSIS
A. This Court Does Not Have Subject Matter Jurisdiction.

Bankruptcy Courts may hear and determine certain matters falling within the
jurisdictional grant of 28 U.S.C. § 1334. The framework for the jurisdiction of Bankruptcy
Courts is set forth in 28 U.S.C. § 157. A Bankruptcy Court may hear and determine all cases
under Title 11 and all core proceedings arising under Title 11. Here, the Debtor’s adversary
proceeding is not a core matter. Core proceedings include, but are not limited to, the categories
set forth in section 157(b)(2). In the instant case, it is abundantly clear that the substantive basis
of the claims is applicable state law under the State of West Virginia. First, the applicable real
property is located in West Virginia. As this action challenges a foreclosure in that State, the
State of West Virginia laws will control. Second, this Court does not have jurisdiction to trump
the U.S. Bankruptcy Court in West Virginia which already granted the lender the right to
proceed to foreclosure. Third, these same claims were addressed by the Circuit Judge in the
Circuit Court of Berkeley County, West Virginia. Hence, Seneca is entitled to dismissal of this
action.

B. Lawsuit is Barred by Res Judicata.
It is a well known rule that res judicata applies in bankruptcy cases. Show V.

Countrywide Home Loans, Inc., 270 B.R. 38 (Md. Dist. Ct. 2001) (citing In re: Varat Enters.,

Inc., 81 F.3d 12310, 1314 (4™ Cir. 1996)). The Ninth Circuit Court of Appeals provided

guidance when it held that “‘res judicata bars all grounds for recovery that could have been
asserted, whether they were or not, in a prior suit between the same parties on the same cause of

action.” That applies to matters decided in bankruptcy.” Siegel v. Fed. Home Loan Mortgage

Corp., 143 F.3d 525, 528-29.
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Recently, Judge Goodwin in the case of Sampson v. Chase Home Finance, Case No.

2:09-C-00382, (S.D. of W.Va. 2009) explained that “[t]he issue is not whether the claims that are
now being pursued are identical to the issues resolved in the bankruptcy proceedings. Instead,
the issue is whether the Sampson’s current claims could have been resolved in bankruptcy court,
and whether addressing them here would undermine the bankruptcy court’s orders. Though
based in tort rather than contract, the Sampson’s current claims ultimately challenge the validity
of the agreements that lead to the Sampson’s bankruptcy.” Judge Goodwin dismissed the
Plaintiffs’ counts by relying on res judicata.

Here, Plaintiff admits in his Amended Complaint that the Bankruptcy Court addressed
certain matters relating to the subject property. But, Plaintiff intentionally ignores that the
Bankruptcy Court granted relief from the automatic stay in order to permit the lender to foreclose
on the subject property. Clearly, any claims should have been raised at that time in the
bankruptcy proceeding. Therefore, the doctrine of res judicata precludes Plaintiff from asserting
any claims regarding the origination of the loan. Plaintiff also ignores that he litigated or is
litigating these claims in State Court in West Virginia. See Exhibit B, “Order Dismissing Action
without Prejudice”.

C. U.S. Bankruptcy for the Northern District of West Virginia Has Exclusive
Jurisdiction Over Plaintiff’s Complaint

Any claims against a third party are part of the Plaintiff’s bankruptcy estate. 11 U.S.C. §
524(j) further governs the treatment of a creditor who has a security interest in real property. It
provides, in applicable part, that “[s]ubsection (a)(2) does not operate as an injunction against an
act by a creditor that is the holder of a secured claim, if—(1) such creditor retains a security
interest in real property that is the principal residence of the debtor. . .” Here, Plaintiff is

asserting various claims regarding the loan transaction and the lender’s ability to foreclose. Any
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allegations relating to that dispute should have been raised during Plaintiff’s chapter 7
bankruptcy in the Northern District of West Virginia. Basically, Plaintiff is attempting to
circumvent 11 U.S.C. § 524 by ignoring the rulings in his bankruptcy in West Virginia and
trying to shop for a more favorable ruling in this Court.

Of additional note, foreclosure law is governed by State law. In this case, West Virginia
law controls. In other words, any claims relating to the foreclosure in West Virginia must be
raised in State Court in West Virginia. As explained by Judge Flatley in the case of In re:
Johnston, 362 B.R. 730 (2007) “when a state enacts a statute that affects a party’s rights or duties
in a bankruptcy proceeding, the question becomes whether the state law is a bankruptcy law that
is expressly permitted by Congress’[ ] power under the Bankruptcy Clause, or whether the
statute is not a bankruptcy law, but is one that has impermissible application insofar as it relates

to the federal bankruptcy law.” 1d. at 734 (citing Pobreslo v. Joseph M. Boyd Co., 287 U.S. 518,

526 (1933).

Judge Flatley further noted that “[t]he standard for determining whether a state law,
which is not a bankruptcy law, is preempted by the Bankruptcy Code is: (1) whether the state
law is expressly preempted by the Bankruptcy Code; (2) whether Congress intended to occupy
the entire field so as to preempt state laws that might be applicable in that area; (3) whether the
state law conflicts with the federal statutes such that the state law cannot be given effect; and (4)
whether the state law stands as an obstacle to the accomplishment and execution of the full

purposes and objectives of Congress.” Id. at 735 (citing Crosby v. National Foreign Trade

Council, 530 U.S. 363, 372-73 (2000).
Here, Plaintiff’s Complaint clearly does not meet the standard to remain in bankruptcy

court. Applying the four prong test, state law is not expressly preempted; state law does not
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conflict with federal law; and state law does not stand as an obstacle. Instead, foreclosure also
has been given under state law.

Basically, bankruptcy was meant to help the honest, but unfortunate, debtor get a fresh
start, not a head start by filing civil actions such as this one, seeking damages which have no
relations to the alleged injury. Therefore, all claims must be dismissed against Seneca.

IV. CONCLUSION

WHEREFORE, Defendant, Seneca Trustees, Inc. respectfully prays that this Court
dismiss the Plaintiff’s Complaint and Motion to Enjoin Wrongful Foreclosure Action or
alternatively remand the matter to the United States Bankruptcy Court for the Northern District
of West Virginia and grant such other and further relief as this honorable Court deems just and
proper.

This the 21* day of November, 2012.

SENECA TRUSTEES, INC.
By Counsel,

/s/ Kiyam J. Poulson
Kiyam J. Poulson, Esqg.
Druckman Law Group PLLC
Bankruptcy/Eviction Departments
242 Drexel Avenue
Westbury, N.Y. 11590
T:516-876-0800, ext. 17
F:516-876-0888

Chris R. Arthur, Esg. (WVSB #9192)
Samuel 1. White, PC

601 Morris Street, Suite 400
Charleston, WV 25301
304-414-0200

Pro Hac Vice Motion filed
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United States Bankruptcy Court

Northern District of West Virginia
Case No. 3:08-bk—00435

Chapter 7
In re: Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):
George Van Wagner
Post Office Box 867

Martinsburg, WV 25402

Social Security / Individual Taxpayer ID No.:
XXX—XX—6853

Employer Tax ID / Other Nos.: _ _

DISCHARGE OF DEBTOR(S)

It appearing that the debtor{s) is/are entitled to a discharge,
IT IS ORDERED:
The debtor(s) is/are granted a discharge under section 727 of title 11, United States Code, (the Bankruptcy Code).

BY THE COURT
Dalted: 6/25/10 Patrick M, Flatley

United States Bankruptcy Judge

SEE THE BACK OF THIS ORDER FOR IMPORTANT INFORMATION.
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EXPLANATION OF BANKRUPTCY DISCHARGE
IN A CHAPTER 7 CASE

This court order grants a discharge to the person named as the debtor. It is not a dismissal of the case and it
does not determine how much money, if any, the trustee will pay to creditors.

Coallection of Discharged ngts' Prohibited

The discharge prohibits any attempt to collect from the debtor a debt that has been discharged. For example, a
creditor is not permitted to contact a debtor by mail, phone, or otherwise, to file or continue a lawsuit, to attach wages
or other property, or to take any other action to collect a discharged debt from the debtor. [In a case involving
community property: There are also special rules that protect certain community property owned by the debtor's
spouse, even if that spouse did not file a bankruptey case.] A creditor who violates this order can be required to pay
damages and attorney's fees to the debtor.

However, a creditor may have the right to enforce a valid lien, such as a mortgage or security interest, against
the debtor's property after the bankruptcy, if that lien was not avoided or eliminated in the bankruptcy case. Also, a
debtor may voluntarily pay any debt that has been discharged.

Debts That are Discharged

The chapter 7 discharge order climinates a debtor's legal obligation to pay a debt that is discharged. Most, but
not all, types of debts are discharged if the debt existed on the date the bankruptcy case was filed. (If this case was
begun under a different chapter of the Bankruptcy Code and converted to chapter 7, the discharge applies to debts
owed when the bankruptey case was converted.)

Debts That are Not Discharged,
Some of the common types of debts which are not discharged in a chapter 7 bankruptcy case are:
a. Debts for most taxes;
b. Debts incurred to pay nondischargeable taxes;
c. Debts that are domestic support obligations;
d. Debts for most student loans;
¢. Debts for most fines, penalties, forfeitures, or criminal restitution obligations;

f. Debts for personal injuries or death caused by the debtor's operation of a motor vehicle, vessel, or aircraft
while intoxicated,;

g. Some debts which were not propetly listed by the debtot;

h. Debts that the bankruptey court specifically has decided or will decide in this bankrupltcy case are not
discharged,

i. Debts for which the debtor has given up the discharge protections by signing a reaffirmation agreement in
compliance with the Bankruptcy Code requirements for reaffirmation of debts; and

i. Debts owed to certain pension, profit sharing, stock bonus, other retirement plans, or to the Thrift Savings
Plan for federal employees for certain types of loans from these plans.

This information is only a general summary of the bankruptcy discharge. There are exceptions to these
general rules. Because the law is complicated, you may want to consult an attorney to determine the exact

effect of the discharge in this case.
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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA
GEORGE VAN WAGNER,

Plaintiff,
Y.

Civil Action No. 10-C-306

Hon. Judge Silver, IJI
AMERICA'S SERVICING COMPANY,

CINTIUX, LLC, KENNETH LEMASTER, Sheriff,

Y
i
-
L

-
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L¥}

|
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£ E gn
NORWOOD BENTLEY, and JOHN W, SMALL, JR., Clerk, = £ oo
P i B
Defendants. t:.‘*r% ~ %-3-_: %
ORDER DISMISSING ACTION WITHOUT PREJUDICE 12 1 ~ 0
-

3

On this the 13th day of October, 2010, came the parties pursuant to several pending

motions and respouses in opposition, Specifically considered were: (1) the Pro Se Plaintiff,

George Van Wagner's ("Van Wagner"), "Mortion 1o Appeal Order Granting Summary

Judgment and Dismissing Action,” which the Court considers a Motion for Relief from
Judgment pursuant to Rule 60 of the West Virginia Rules of Civil Procedure; (2) Van
Wagner's oral motion to dismiss the action without prejudice; (3) Defendant, America's
Servicing Company's ("ASC"), Motion for Relief from Judgment and Motion for Enlargement
of Briefing Schedule, or in the Alternative, Joinder for Relief from Judgment; (4) ASC's
Motion to Dismiss for Lack of Jurisdiction of the Subject Matter and Motion to Enjoin
Representarion of Business Entity by Person Not Licensed to Practice Law; and (3) Defendant,
Cintiux, LLC's ("Cintiux'), Opposition to Defendant ASC's Motion ta Continue Hearing on

Plainrift's Motion for Relief from Judgmenr and Mortion for Enlargemen: of Briefing Schedule,
2L -

or, in the Alternarive, Joinder for Relief fram Judgment.
rRAS)

& Loon i
R Ash zw/%
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The issues contained therein have been fully briefed, the parties have been presented
with the opportunity to be heard, and the aforesaid Motions are ripe for decision. Based upon

the evidence presented, the arguments of counsel, and the law applicable to the current issues,

the Court finds and holds as follows:

FACTS AND PROCEDURAL HISTORY

1. This litigation is brought by Plaintiff, Ven Wagner, and against Defendans,
ASC and Cintiux, as well as Kenneth LeMaster, Norwood Bentley and John W, Small, Ir.

(latrer Defendants collectively as "Bentley, Small and LeMaster”). The Plainiiff appears

before this Court in a pro-se capacity.

2. This lawsuit seeks to quiet tirle to a certain piece of property located at 2887
Middleway Pike, Marrinsburg, West Virginia (the "Property”), The Plaintiff asserts in his
pleadings that he is not the owner of the Property. Instead, the Plaintiff asserts in his pleadings
that the property is owned by a non-party, VAC, LLC.

3. Cintiux answered the Plainnff's Complaint on May, 7, 2007. On that same
date, Cinrinux filed a2 Motion for Summary Judgment. Therein, Cinriux asserred: (1) that
Plaintiff lacked standing to bring the current suit; and, (2) that Cintinx complied with all
provisions of the West Virginia Code Section 11A-3-1, er seg., and ro basis exists o set agide
the conveyance of the property to Cintiux.

4. On that date, the time for ASC w answer or otherwise respond o Plaintiff's
Complaint had not passed, and ASC was not before the Court. Cintiux did not serve upon

ASC a copy of the aforementioned Motian for Summary Judgment.

Page 2 of 7
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5. Defendants, Bentley, Small, and LeMaster ansWe'red the Plaintitf's Complaint
on May 26, 2010. On chat same date, Bentley, Small and LeMaster joined in Cintiux's Motion
for Surnmary Judgment.

6, On that date, the time for ASC to answer or otherwise respond to Plaintiff's
Complaint had not passed, and ASC was not before the Court. Bentley, Small and LeMaster
did not serve upon ASC a copy of the aforementioned Motion for Summary Judgment,

7. Withour notice of the aforementioned motions, but while the Motions were
pending, ASC filed it's Motion to Dismiss for Lack of Jurisdiction of the Subject Matter and
Motion to Enjoin Representation of Business Entity by Person Not Licensed to Practice Law,
This responsive pleading was filed on June 22, 2010,

6. The Court granted Cintiux's Motions for Summary Judgment on June 28, 2010,

7. The Court granted Bentlay, Small and LeMaster's Motion for Summary
Judgment on June 28, 2010,

8. The Plaintiff filed his Motion for Relief from Judgment on July 6, 2010.

9, On or about August 3, 2010, c:o.unsel for ASC requested a docket sheet during
rourine docket maintenance. Thereafter, ASC requested the previously filed Motlons for
Summary Judgment as well as Orders granting the same.

10,  Upon review, ASC joined in Plaintiff's Morion for Relief from Judgment by
Motion filed on August 30, 2010, again asserting thar jurisdiction over the subject matier was
not before the Court, or in the alternative, thas questions of fact remained which prevented the
sumnmary dismissal of Plainiff's claims,

11. At the hearing held on this date, Van Wagner, appearing pro se, orally maved

the Court to dismiss the action without prejudice.

Page 3 of 7
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CONCLUSIONS OF LAW

This Court lacks subject matter jurisdiction over the present matter because Plaintiff has
not alleged that he is the awner of the Property at issue. Insread, Plaintiff avers that VAC,

LLC, a non-party to this litigation, is the owner of the Property. Therefore, Plainriff does not

have standing to assert the current claims and the litigarion must be dismissed pursuant to Rule
12(h) of the West Virginia Rules of Civil Procedure.
Standing "is defined as a party's right to make a legal claim or seek judicial

enforcement of a duty or right,” State ¢x rel, Leung v, Sanders, 213 W, Va. 569, 578, 584

S.E.2d 203, 212 (2003) guoring Findley v. State Farm Mut, Auto. Inc, Co. 213 W. Va, 80,

94, 576 S.E.2d 8§07, 821 (2002). An inquiry into standing "focuses on the appropriateness of a

party bringing the questioned controversy to the court." Sanders, 213 W, Va. at 378, 584

S.E.2d at 212, One specific aspect of standing is that one generally lacks standing to assert the
rights of another. Id, Standing "is an element af jurisdiction over the subject marter.” State ex

rel._Paul B. v, Hill, 201 W, Va, 248, 496 S.E.2d 198 (1997) citing 21A Michie's

Jurisprudence, Words and Fhrases § 380 (1987). Whenever "it is determined that a ¢ourt has

no jurisdiction to entertain the subject matter of a ¢ivil action, the forum court myst take no

further action other than ro dismiss it from the docket.® Hinkle v. Bauver Lumber & Home

Bldg. Center, Inc., 158 W, Va. 492, 211 S.E.2d 705 (1975).

[n the present case. and taking the facts ag alleged in Plaintiff's pleadings as true, Van
Wagner has asserted that VAC, LLC, is the sole legal owner of the subject property.
Plaintiff's assertion that he holds equity in the named company does not remedy an otherwise
deficienc pleading aad dloes qot conter upon him 4ny rights 1o assert the claims of the company.

Jee Heartland, LLC v. Mclntosh Racing Stable, LLC, 219 W. Va, 140, 632 5.E.2d 296

Page 4 of 7
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(2006) (staring thut a "limited liability company is a legal entity distinct from its members™,
Therefore, based upon the allegations contained in the Plaintiff's Complaint, Van Wagner lacks
the requisite standing o bring this action which has prevenied the necessary subject matter
Jurisdiction from belng conferred upon this Court,' | _

Additionally, due to the lack of jurisdiction, the Court relieves the parties of all

previous dispositive findings of fact and conclusions of law, In doing so and for good cause

shown, the Court HEREBY GRANTS ASC's motion for relief from judgment. Specifically,
the Court declares the June 28, 2010 Order Gransing Cintiux, LLC's Motion for Summary
Judgment VOID AB INITIO, and further declares the June 28, 2010 Order Granting Summary
Judgment to Defendanrs Lemaster, Bentley and émall and Dismissing Case VOID AB INITIO.
This Order is hereby entered as the controlling dismissal order in the present case.

In eonclusion, and as Plaintiff lacks the necessary standing to confer upon this Court
proper jurisdiction, this litigation is HEREBY DISMISSED WITHOUT PREJUDICE, The
Plaintiff's oral Motjon to Dismiss without Prejudice and Motion for Relief from Judgment are
hereby considered moot and thereby DENTED.

The Clerk is directed to submit & copy of this executed order to the following
individuals: |

Mr. George Van Wagner

P.O. Box 867
Martinsburg, WV 25402

"'This decision is based upon the (acts pled: specifically, that VAC, LLC (a non-party). is alleged to pe
th owner of the property, No final determination has been made as 1o what person and/or entity actually owns
the subjevt prapecty. [nstead. as required by Rule 12 of the West Virginia Rules of Civil Procedure, the Coure
holds that jurisdiction is improper under the purpotted Lzets as pled in the Complaint.

Page 5 of 7
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Mare E. Williams, Esq.

Robert L. Massie, Esq.

Ryan Q. Ashwarth, Esq.

Nelson Mullins Riley & Scarborough LLP
949 Third Avenue, Suite 200

P.O. Box 1856

Huntington, WV 25719-1856

Norwood Bentley I, Esq.

Berkeley County Administration Office
400 West Stephien Street, Suite 201
Martinsburg, WV 25401

Kenneth I. Barton, Ir,, Esq.

Austin Hovermale, Esq.

Steptoe & Johnson, PLLC

1250 Edwin Miller Boulevard, Suite 300
Martinsburg, WV 25404

2¢ 1]
(T IS SO ORDERED this the 25 day of S,
L —

Iudge Gray Sider, UL

Drafted by:

G LAAN

RyahL), Ashworth, Esq.

Nelson Mullins Riley & Scarborough LLP
949 Third Avenue, Suite 200

P.O. Box 1856

Huntington, WV 25719-1856

Page 6 of 7
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Approved for Enrry By:

Mr. George Van Wagner
P.O. Box 867
Martinsburg, WV 25402

mc&w# 1

NOrwbod Bentley III, Esq,

Berkeley County Administration Office

400 West Stephen Street, Suite 201
| Martinsburg, Wv 25401 loYy&7 :

_Kew Rarters s

Kenneth J. Barton, Ir., Esq,

Austin Hovermale, Esq.

Steptoe & Johnson, PLLC

1250 Edwin Miller Boulevard, Sujte 300
Martinshurg, WV 25404
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________ X
Inre: RESIDENTIAL CAPITAL, LLC, etal. Case No.: 12-12020 MG
Chapter _11
Debtor
________________________________________________________ X
GEORGE VAN WAGNER,
Plaintiff, Adversary Proceeding No.: 12-01913 MG

V.
RESIDENTIAL FUNDING COMPANY,
LLC, etal.; NATIONAL CITY MORTGAGE;
GOLDEN & AMOS, PLLC; TIM AMOS
GMAC MORTGAGE;
PETER T. DEMASTERS;
FLAHERTY, SENSABAUGH, BONASSO PLLC;
SUSAN ROMAIN
PNC BANK NATIONAL ASSOCIATION;
SENECA TRUSTEES, INC.;
JASON MANNING,
TROUTMAN SANDERS, LLP

Defendants.

CERTIFICATE OF SERVICE

The undersigned does herby certify that on the 21* day of November, 2012, a full and
complete copy of the foregoing “MEMORANDUM OF LAW IN SUPPORT OF SENECA
TRUSTEE’S INC.’S MOTION TO DISMISS” was served upon the counsel of record via U.S.
Mail, postage prepaid, and addressed as follows:

Norman Scott Rosenbaum, Esquire David A. Abrams, Esquire
Morrison & Foerster LLP Strongin Rothman & Abrams, LLP
1290 Avenue of the Americas 5 Hanover Sq.

New York, NY 10104 4th Floor

Counsel for Residential Funding Company, LLC  New York, NY 10004
Counsel for Peter DeMasters; Flaherty,
Sensabaugh, Bonasso, PLLC; and Susan Romain
George Van Wagner
P.O. Box 867
Martinsburg, WV 25402
Pro Se Plaintiff

/s/ Kiyam J. Poulson
Kiyam J. Poulson, Esq.
Chris R. Arthur, Esg. (WVSB #9192)




