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Defendant GMAC Mortgage, LLC (“GMACM”), a debtor and debtor in 

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors in possession, the “Debtors”), submits this motion (the “Motion”) to dismiss the above-

referenced adversary proceeding (the “Adversary Proceeding”) commenced by plaintiff Michael 

A. Farr (“Plaintiff”) for insufficient service of process and failure to state a claim upon which 

relief can be granted or, in the alternative, requesting that the Court exercise its discretion to 

abstain from exercising jurisdiction over the Adversary Proceeding.  In support of hereof, 

GMACM submits the Declaration of Jennifer Scoliard, dated December 10, 2012 (the “Scoliard 

Decl.”), attached hereto as Exhibit 1, and respectfully represents:

I. JURISDICTION AND VENUE

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 

§§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  GMACM denies Plaintiff’s 

assertion that this is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A) and (O).  

Nonetheless, pursuant to Local Bankruptcy Rule 7012-1, GMACM consents to entry of a final 

order or judgment by this Court if it is determined that the Court, absent consent of the parties, 

cannot enter final orders or judgment consistent with Article III of the United States 

Constitution.

II. BACKGROUND

A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code in this Court.  

3. The Debtors are a leading residential real estate finance company indirectly 

owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the Debtors and 
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their non-debtor affiliates operated the fifth largest mortgage servicing business and the tenth 

largest mortgage origination business in the United States.  

4. The Debtors are managing and operating their businesses as debtors in possession 

pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases (collectively, 

the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been appointed in the 

Bankruptcy Case.

5. On May 16, 2012, the United States Trustee for the Southern District of New 

York (the “U.S. Trustee”) appointed a nine member official committee of unsecured creditors. 

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. Gonzalez, 

former Chief Judge of this Court, as examiner (the “Examiner”).  

7. On July 13, 2012, the Court entered the Final Supplemental Order Under 

Bankruptcy Code Sections 105(a), 362, 363, 502, 1107(a), and 1108 and Bankruptcy Rule 9019 

(I) Authorizing the Debtors to Continue Implementing Loss Mitigation Programs; (II) Approving 

Procedures for Compromise and Settlement of Certain Claims, Litigations and Causes of Action; 

(III) Granting Limited Stay Relief to Permit Foreclosure and Eviction Proceedings, Borrower 

Bankruptcy Cases, and Title Disputes to Proceed; and (IV) Authorizing and Directing the 

Debtors to Pay Securitization Trustee Fees and Expenses [Docket No. 774] (the “Supplemental 

Servicing Order”).

B. Events Giving Rise to the Adversary Proceeding

1. The Foreclosure Action

8. On January 3, 2006, Plaintiff executed a note in favor of New Century Mortgage 

Corporation (“New Century”) in the amount of $999,000.00 (the “Note”).  (Scoliard Decl., ¶ 5.)  

The Note was secured by real property located at 3950 Parian Ridge Road, Atlanta, Georgia 
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30327 (the “Property”) pursuant to a security deed (the “Security Deed”) executed 

contemporaneously with the Note.  Id.

9. The Security Deed was subsequently assigned to U.S. Bank National Association 

as Trustee for RAMP 2006-NC3. (Scoliard Decl., ¶ 6.)  The Note is endorsed to U.S. Bank 

National Association as Trustee (“U.S. Bank”).  GMACM is the authorized servicer of Plaintiff’s 

Note and Security Deed for U.S. Bank.

10. Plaintiff defaulted on the Note by failing to make his monthly payments under the 

Note.  (Scoliard Decl., ¶ 7.)  As of the date of this Motion, Plaintiff remains due for the months 

of February 2012 forward.  Id.

11. As a result of Plaintiff’s continuing default under the Loan, U.S. Bank, through its 

authorized servicer, GMACM, initiated a non-judicial foreclosure proceeding against Plaintiff, 

scheduling a foreclosure sale date of August 7, 2012.  (Scoliard Decl., ¶ 8.)  The foreclosure sale 

was then rescheduled for November 6, 2012.  Id.  Pursuant to stipulation and consent order with 

Plaintiff, which was entered by the Court in the Adversary Proceeding on November 20, 2012, 

GMACM agreed to postpone the foreclosure sale for 30 days, subject to further extensions.  See

Stipulation And Order Between Michael A. Farr And GMAC Mortgage, LLC (ECF #3).

2. The Adversary Proceeding

12. On October 2, 2012, Plaintiff filed the instant complaint (the “Complaint”) 

initiating the Adversary Proceeding, and a summons and notice of pretrial conference (the 

“Summons”) was issued with respect to the Adversary Proceeding on October 3, 2012.

13. A review of the adversary docket as of the date hereof reflects that Plaintiff has 

not filed an affidavit of service of the Complaint and Summons.  Also as of the date hereof, 

GMACM has no record of being served, either directly or through its counsel or registered agent.  

(Scoliard Decl., ¶ 11.)  Notwithstanding such deficiencies in service, GMACM became aware of 
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the Adversary Proceeding as a result of its day-to-day monitoring of the Bankruptcy Case 

docket.

14. By the Complaint, Plaintiff asserts claims under Georgia state law seeking to 

quiet title with respect to the Property by obtaining an order canceling the Security Deed,

assignments, and foreclosure deed related to the Property and declaring that the Security Deed is 

void and title is vested free and clear in Plaintiff.  (Compl. at 5.)  The sole support offered with 

respect to these claims is a “Securitization Analysis Report” prepared by The Mortgage Analysis 

Group, attached to the Complaint.

III. ARGUMENT

A. The Adversary Proceeding Should Be Dismissed Pursuant to 
Bankruptcy Rule 7012(b) and FRCP 12(b)(5) and (6)

15. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the Federal 

Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert specified 

defenses by motion, including lack of subject matter jurisdiction, insufficient service of process, 

and failure to state a claim upon which relief can be granted, and that a motion asserting any of 

these defenses may be made before pleading.  The Adversary Proceeding should be dismissed 

pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5) because Plaintiff failed to provide 

sufficient service of process.  The Adversary Proceeding should also be dismissed pursuant to 

Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim upon which relief can be 

granted.  

1. Insufficient Service of Process

16. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 4(l).  

FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and 

complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be 
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served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a 

copy of the summons and complaint to an authorized agent and by mailing a copy of each to the 

defendant.  In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by 

mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to 

any other agent authorized by appointment or by law to receive service of process . . . .”  Fed. R. 

Bankr. P. 7004(b)(3).  Bankruptcy Rule 7004(e) further requires that service of the summons and 

complaint be delivered or deposited in the mail within 14 days after the summons is issued, and 

FRCP 4(l) requires that proof of service must be made to the court by the server’s affidavit.  Rule 

9078-1 of the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any 

party serving a pleading or other document shall file proof of service by the earlier of (i) three 

days following the date of service, and (ii) the hearing date.

17. Upon information and belief, GMACM has not been served with the Complaint 

and Summons by any means prescribed by Bankruptcy Rule 7004.  (Scoliard Decl., ¶ 11.)  

Accordingly, GMACM requests that the Adversary Proceeding be dismissed for insufficient 

service of process pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5).

2. Failure to State a Claim Upon Which Relief Can Be Granted

18. Plaintiff’s Complaint should also be dismissed on the ground that Plaintiff has 

failed to state a claim upon which relief can be granted, both as a matter of law and because 

Plaintiff has failed to plead sufficient facts to establish his claims against GMACM.

a. Legal Standard

19. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim upon 

which relief can be granted.  For FRCP 12(b)(6) purposes, a court must accept the plaintiff’s 

factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  Bernheim v. 

Litt, 79 F.3d 318, 321 (2d Cir. 1996).  
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20. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is generally 

limited to “the facts as asserted within the four corners of the complaint, the documents attached

to the complaint as exhibits, and any documents incorporated in the complaint by reference.”  

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, the Court 

may also consider “matters of which judicial notice may be taken” and “documents either in 

plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing suit.”  Brass 

v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  

21. To survive a motion to dismiss pursuant to FRCP 12(b)(6), a complaint must 

contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its 

face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).  The sole issue raised by a motion 

to dismiss pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would support 

a claim for relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).  If as a matter of law “it is 

clear that no relief could be granted under any set of facts that could be proved consistent with 

the allegations,” a claim must be dismissed.  Id. at 327 (citation omitted).  

22. “While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need 

detailed factual allegations, a plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] 

to relief’ requires more than labels and conclusions, and a formulaic recitation of the elements of 

a cause of action will not do.”  Bell Atlantic Corp., 550 U.S. at 555 (citations omitted).  A 

plaintiff must allege a factual predicate concrete enough to warrant further proceedings.  See, 

e.g., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st Cir. 1999).  See also

Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to “give the defendant fair 

notice of what the . . . claim is and the grounds upon which it rests”).
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23. Moreover, while facts must be accepted as alleged, this does not automatically 

extend to bald assertions, subjective characterizations, or legal conclusions, which are not 

entitled to the assumption of truth.  Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088 (2d 

Cir. 1995) (collecting cases).  A court considering a motion to dismiss can disregard conclusory 

allegations and judge the complaint only on well-pleaded factual allegations.  Starr v. Sony BMG 

Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010), cert. denied, Sony Music Entm’t v. Starr, 131 

S. Ct. 901 (2011).  See also Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss, 

courts “are not bound to accept as true a legal conclusion couched as a factual allegation”).

b. Counts One and Two – Quia Timet Claims For Judicial 
Decree Quieting Title In Plaintiff

24. Plaintiff asserts that, pursuant to sections 23-3-40,1 23-3-60,2 and 23-3-623 of the 

Official Code of Georgia Annotated (“O.C.G.A.”), he is entitled to a judicial decree and order 

  
1 That provision states as follows:  

The proceeding quia timet is sustained in equity for the purpose of causing to be delivered and 
canceled any instrument which has answered the object of its creation or any forged or other 
iniquitous deed or other writing which, though not enforced at the time, either casts a cloud over 
the complainant's title or otherwise subjects him to future liability or present annoyance, and the 
cancellation of which is necessary to his perfect protection.

O.C.G.A. § 23-3-40 (2012).

2 That provision states as follows: 

The purpose of this part is to create a procedure for removing any cloud upon the title to land, 
including the equity of redemption by owners of land sold at tax sales, and for readily and 
conclusively establishing that certain named persons are the owners of all the interests in land 
defined by a decree entered in such proceeding, so that there shall be no occasion for land in this 
state to be unmarketable because of any uncertainty as to the owner of every interest therein.

O.C.G.A. § 23-3-60 (2012).

3 That provision states as follows: 

(a) The proceeding in rem shall be instituted by filing a petition in the superior court of the county in 
which the land is situated.

(cont'd)
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declaring him to be the title owner of record of the Property, and avoiding any liens or 

encumbrances upon the Property in favor of the defendants.  (Compl. at 3-4.)  O.C.G.A. § 23-3-

62(a) expressly provides that such actions “shall be instituted by filing a petition in the superior 

court of the county in which the land is situated.”  The Property is located in Georgia.  (Compl. 

at 2.)  Thus, Plaintiff cannot obtain the relief requested in Counts One and Two through this 

Adversary Proceeding.  Accordingly, those Counts must be dismissed.

c. Count Three - Claim For Judicial Decree Quieting Title 
In Plaintiff

25. Plaintiff asserts that, pursuant to O.C.G.A. § 44-2-82,4 Plaintiff is entitled to a 

judicial declaration quieting title in Plaintiff “as of the date on which the loan transaction was 

________________________
(cont'd from previous page)

(b) The petition shall be verified by the petitioner and shall contain a particular description of the land 
to be involved in the proceeding, a specification of the petitioner's interest in the land, a statement 
as to whether the interest is based upon a written instrument (whether same be a contract, deed, 
will, or otherwise) or adverse possession or both, a description of all adverse claims of which 
petitioner has actual or constructive notice, the names and addresses, so far as known to the 
petitioner, of any possible adverse claimant, and, if the proceeding is brought to remove a 
particular cloud or clouds, a statement as to the grounds upon which it is sought to remove the 
cloud or clouds.

(c) With the petition there shall be filed (1) a plat of survey of the land, (2) a copy of the immediate 
instrument or instruments, if any, upon which the petitioner's interest is based, and (3) a copy of 
the immediate instrument or instruments of record or otherwise known to the petitioner, if any, 
upon which any person might base an interest in the land adverse to the petitioner.

(d) Upon the filing of the petition, the petitioner shall contemporaneously file with the clerk of the 
court a notice for record in the lis pendens docket pursuant to Code Sections 44-14-610 through 
44-14-613.

O.C.G.A. § 23-3-62 (2012).

4 That provision states as follows:

After the record has been perfected and settled, the judge of the superior court shall proceed to 
decide the case; and if, upon consideration of such record, the title shall be found in the petitioner, 
the judge shall enter a decree to that effect ascertaining all limitations, liens, encumbrances, and 
the like and declaring the land entitled to registration according to his findings. Such decree shall 
be entered upon the minutes of the superior court and shall become a part of the records thereof. If, 
upon consideration of the record, the judge finds that the petitioner is not entitled to a decree 

(cont'd)
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consummated” and that title should be vested in Plaintiff “for violations of the law of the state of 

Georgia.”  (Compl. at 4-5.)  Plaintiff does not identify what Georgia laws the defendants are 

alleged to have violated, nor does he plead any facts supporting such allegations.  Further, 

O.C.G.A. § 44-2-82, which relates to the recordation and registration of deeds and other 

instruments, provides:  “After the record has been perfected and settled, the judge of the superior 

court shall proceed to decide the case . . . .”) (emphasis added).  Moreover, O.C.G.A. § 44-2-60 

provides, in relevant part:  “For the purpose of enabling all persons owning real estate within this 

state to have the title thereto settled and registered as prescribed by this article, the superior court 

of the county in which the land is located shall have exclusive original jurisdiction of all 

petitions and proceedings had thereupon.”  As Plaintiffs should not be able to obtain the relief 

requested in Count Three of this Adversary Proceeding and has not plead sufficient facts in 

support thereof, Count Three must be dismissed.

3. Count Four – Claim for Declaratory Judgment

26. Plaintiff asserts that he is entitled to a declaratory judgment vesting title in the 

Property in Plaintiff free and clear because GMACM “cannot show valid ownership interest in a 

Security Deed or Note or proper transfers, assignments or allonge(s) and do not [sic] possess the 

actual instruments.”  (Compl. at 5.)  

________________________
(cont'd from previous page)

declaring the land entitled to registration, he shall enter judgment accordingly. If any person shall 
have filed a cross-action praying for the title to be found in him, the judge may enter a decree to 
that effect in like manner ascertaining and declaring all limitations, liens, and the like and 
declaring the land entitled to registration according to his findings. If separate parcels shall be 
involved, the court shall render a separate decree as to each parcel; and the same shall be done 
where the petitioner has divided a tract into separately described parcels and has accurately 
described each parcel for separate registration.

O.C.G.A. § 44-2-82 (2012).
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27. First, one does not need to own a note and security deed in order to enforce them.  

See, e.g., O.C.G.A. § 11-3-301 (2012).  Section 11-3-301 of the Official Code of Georgia 

Annotated provides:

“Person entitled to enforce” an instrument means (i) the holder of the instrument; 
(ii) a nonholder in possession of the instrument who has the rights of a holder; or 
(iii) a person not in possession of the instrument who is entitled to enforce the 
instrument pursuant to Code Section 11-3-309 or subsection (d) of Code Section 
11-3-418. A person may be a person entitled to enforce the instrument even 
though the person is not the owner of the instrument or is in wrongful possession 
of the instrument.

Id. (emphasis added).

28. Second, under Georgia law an assignment is not required to transfer the Note and 

Security Deed.  O.C.G.A. § 44–14–64(b) (2012).5  See also Drake v. Citizens Bank (In re 

Corley), 447 B.R. 375, 383 (Bankr. S.D. Ga. 2011) (“Georgia law provides that upon a transfer 

of a deed to secure debt, the accompanying indebtedness is also transferred. (citing O.C.G.A. § 

44–14–64(b).”)).

29. Third, Plaintiff appears to base his assertion on statements in the Securitization 

Analysis Report attached to the Complaint, which suggests that the Note and Security Deed were 

split, and, as a result, GMACM’s security interest in the Property was voided, thereby 

eliminating GMACM’s authority to foreclose.  (Rpt. at 28-29.)  These statements are not facts, 

but, rather, are legal conclusions, which are not entitled to a presumption of truth.  Moreover, 

  
5 That section provides:

(b) Transfers of deeds to secure debt may be endorsed upon the original deed or by a separate 
instrument identifying the transfer and shall be sufficient to transfer the property therein described and 
the indebtedness therein secured, whether the indebtedness is evidenced by a note or other instrument 
or is an indebtedness which arises out of the terms or operation of the deed, together with the powers 
granted without specific mention thereof.

O.C.G.A. § 44–14–64(b) (2012).
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those legal conclusions are directly contrary to Georgia law.  See, e.g., Morgan v. Ocwen Loan 

Servicing, LLC, 795 F. Supp. 2d 1370, 1375 (N.D. Ga. 2011) (dismissing plaintiff's claims for 

declaratory judgment, cancellation of the security deed, slander of title, and quiet title, all of 

which were based on assertion that the security deed was void because of the involvement of 

MERS):

Several of Plaintiff’s claims rest on the argument that the security deed is void 
because of the fact that MERS was named as the grantee-as-nominee in the 
security deed rather than Guarantee Rate, the actual lender and payee on the note.  
This argument is unsupported by Georgia law.  Separation of the note and security 
deed creates a question of what entity would have authority to foreclose, but does 
not render either instrument void. 

4. All Counts Are Supported By Insufficient Facts

30. Plaintiff’s Complaint should also be dismissed on the ground that Plaintiff has 

failed to plead sufficient facts to establish his claims against GMACM.

31. Plaintiff does not make any statements of fact in the body of his Complaint to 

support his claims.  Instead, the Complaint incorporates by reference the Securitization Analysis 

Report as a statement of facts in support of the Complaint.  (Compl., ¶ 3.)  The Securitization 

Analysis Report should be disregarded in its entirety as it provides no documentation to support 

the alleged factual statements made therein, nor does it provide any proper legal authority for its 

conclusions.  Rather, the Securitization Analysis Report is based entirely on assumptions and the 

documentation provided by Plaintiff (the identification and authenticity of which are unknown).  

Indeed, the authors of the Securitization Analysis Report state that their own report is not reliable 

and make no representations as to its accuracy:

This report was based exclusively on the documentation provided.  It also 
required that we make reasonable assumptions respecting disclosures and certain 
loan terms that, if erroneous may result in material differences between our 
findings and the loan’s actual compliance with applicable regulatory requirements. 
While we believe that our assumptions provide a reasonable basis for the review 
results, we make no representations or warranties respecting the appropriateness 
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of our assumption, the completeness of the information considered, or the 
accuracy of the findings.

Securitization Analysis Report, at 30-31 (emphasis added). 

32. Given that the authors of the Securitization Analysis Report make no 

representations or warranties as to the accuracy of their own assumptions and the documentation 

upon which they rely, the entire report is of no evidentiary value, and thus cannot be used by 

Plaintiff to support his claims.  As the only factual assertions to support Plaintiffs claims are 

contained the Securitization Analysis Report and as such report cannot be verified as accurate by 

its own authors, Plaintiff has provided no facts to support any of the allegations in his Complaint 

and therefore the Complaint should be dismissed.

33. For the reasons set forth above, the Adversary Proceeding should be dismissed in 

its entirety for failure to state a claim upon which relief can be granted pursuant to Bankruptcy 

Rule 7012(b) and FRCP 12(b)(6).

B. The Court Should Abstain from Exercising Jurisdiction 
Over the Adversary Proceeding

34. In the alternative, the Court should abstain from exercising jurisdiction pursuant 

to 28 U.S.C. § 1334(c)(1).  Notwithstanding the presence of “related to” jurisdiction, a district 

court may abstain from exercising that jurisdiction on “any equitable ground,” including “the 

interest of justice, or in the interest of comity with State courts or respect for State law….”  

28 U.S.C. § 1334(c)(1).  Courts consider one or more—though not necessarily all—of the 

following factors when determining whether to exercise permissive abstention under § 1334(c): 

(1) the effect or lack thereof on the efficient administration of the estate if a 
[c]ourt recommends abstention, (2) the extent to which state law issues 
predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the 
applicable state law, (4) the presence of a related proceeding commenced in state 
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than 
28 U.S.C. § 1334, (6) the degree of relatedness or remoteness of the proceeding to 
the main bankruptcy case, (7) the substance rather than form of an asserted “core” 
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proceeding, (8) the feasibility of severing state law claims from core bankruptcy 
matters to allow judgments to be entered in state court with enforcement left to 
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood 
that the commencement of the proceeding in a bankruptcy court involves forum 
shopping by one of the parties, (11) the existence of a right to a jury trial, and 
(12) the presence in the proceeding of non-debtor parties.

Allstate Ins. Co. v. CitiMortgage, Inc., No. 11-cv-1927, 2012 U.S. Dist. LEXIS 39616, at *17-18 

(S.D.N.Y. Mar. 13, 2012) (citing Cody, Inc. v. Cnty. Of Orange (In re Cody, Inc.), 281 B.R. 182, 

190-91 (S.D.N.Y. 2002) (citation and internal quotation marks omitted), aff’d in part, 338 F.3d 

89 (2d Cir. 2009); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N.Y. 2009)), aff’d, 613 F.3d 346 (2d 

Cir. 2010), cert. denied, 131 S. Ct. 928 (2011).

35. Almost all of those factors (to the extent applicable) weigh in favor of this Court’s 

abstention from exercising jurisdiction over the Adversary Proceeding.  Specifically, the Court’s 

abstention from the Adversary Proceeding, which involves an action to quiet title with respect to 

property securing a single loan serviced by the Debtors, will have virtually no effect on the 

administration of the Debtors’ estates.  Conversely, however, exercising jurisdiction will likely 

encourage many other similarly-situated parties to initiate non-core adversary proceedings before 

this Court, potentially swamping the Court’s docket and distracting both the Court and the 

Debtors’ professionals from the critical issues affecting the Debtors’ restructuring efforts.  

36. Each of the claims asserted in the Complaint are purely questions of state law, and 

are wholly unrelated to the administration of the Debtors’ bankruptcy cases in any material 

respect.  Accordingly, they should be left to judges sitting in Georgia to decide.  

37. To the extent Plaintiff wishes to further litigate issues related to the Property, the 

proper venue for their adjudication is Georgia, as there is no jurisdictional basis for Plaintiff to 

prosecute his claims in this District other than under 28 U.S.C. § 1334.  Importantly, to the extent 

Plaintiff has valid claims and defenses to the foreclosure of the Property under applicable 
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Georgia law, relief from the automatic stay enjoining actions against GMACM has already been 

granted pursuant to the Supplemental Servicing Order previously entered by this Court.

38. Substantially all of the applicable factors weigh heavily in favor of this Court’s 

abstention from asserting jurisdiction over the Adversary Proceeding.  As such, GMACM 

respectfully requests that the Court decline to exercise jurisdiction and dismiss the Adversary 

Proceeding.

IV. CONCLUSION

Accordingly, for the reasons set forth herein GMACM respectfully requests that 

the Court dismiss the Adversary Proceeding with prejudice and grant such other and further 

relief as it deems just and proper. 

Dated: December 10, 2012
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum 
Stefan W. Engelhardt
Erica J. Richards
MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the Debtors and 
Debtors in Possession
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MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum
Stefan W. Engelhardt
Erica J. Richards

Counsel for the Debtors and 
Debtors in Possession

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Michael A. Farr :
:

Plaintiff, :
:

 v. :
:

GMAC Mortgage, LLC, et al., :
:

Defendants. :

Adv. Proc. 12-01899 (MG) 

------------------------------------------------------x
In re :

:
RESIDENTIAL CAPITAL, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY 
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS’ MOTION 

FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY 
RULE 7012(b) AND FRCP 12(b)(5), AND (6) OR, IN THE ALTERNATIVE, 

PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C. §1334(c)(1)
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I, Jennifer Scoliard, declare as follows:

A. Background and Qualifications

1. I serve as In-House Senior Bankruptcy Counsel in the legal department 

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), a limited liability company 

organized under the laws of the state of Delaware and the parent of the other debtors and debtors 

in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”).  I joined 

ResCap in January 2008 and have been ResCap’s In-House Bankruptcy counsel since September 

2010.  

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, I am 

responsible for the management of all non-routine bankruptcy litigation nationwide, including 

contested bankruptcy matters.

3. I am authorized to submit this declaration (the “Declaration”) in support of 

the Debtors’ Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule 

7012(b)(5) And (b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.  

§1334(c)(1), dated December 10, 2012 (the “Motion”).1

4. In my capacity as In-House Senior Bankruptcy Counsel, I am generally 

familiar with the Debtors’ litigation matters, including the pending non-judicial foreclosure 

proceeding involving Plaintiff.  Except as otherwise indicated, all statements in this Declaration 

are based upon my personal knowledge; information supplied or verified by personnel in 

departments within the Debtors’ various business units; my review of the Debtors’ litigation case 

files, books and records as well as other relevant documents; my discussions with other members 

of the Legal Department; information supplied by the Debtors’ consultants; or my opinion based 

  
1 Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection.
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upon experience, expertise, and knowledge of the Debtors’ litigation matters, financial condition 

and/or history.  In making my statements based on my review of the Debtors’ litigation case 

files, books and records, relevant documents, and other information prepared or collected by the 

Debtors’ employees or consultants, I have relied upon these employees and consultants 

accurately recording, preparing, collecting, or verifying any such documentation and other 

information.  If I were called to testify as a witness in this matter, I would testify competently to 

the facts set forth herein.

B. Events Giving Rise to the Adversary Proceeding

1. Plaintiff’s Loan

5. On January 3, 2006, Plaintiff executed a note in favor of New Century 

Mortgage Corporation (“New Century”) in the amount of $999,000.00 (the “Note”).  See

Adjustable Rate Note, annexed hereto as Exhibit A.  The Note was secured by real property 

located at 3950 Parian Ridge Road, Atlanta, Georgia 30327 (the “Property”) pursuant to a 

security deed (the “Security Deed”) executed contemporaneously with the Note.  See Security 

Deed, annexed hereto as Exhibit B.  

6. The Security Deed was subsequently assigned from New Century to Mortgage 

Electronic Registration Systems, Inc. (“MERS”), see Assignment of Mortgage, annexed hereto 

as Exhibit C, and thereafter from MERS to U.S. Bank National Association as Trustee for 

RAMP 2006-NC3, see Transfer and Assignment, annexed hereto as Exhibit D.  The Note is 

endorsed to U.S. Bank National Association as Trustee (“U.S. Bank”).  GMACM is the 

authorized servicer of Plaintiff’s Note and Security Deed for U.S. Bank.

7. Plaintiff defaulted on the Note by failing to make his monthly payments 

under the Note.  As of the date of the Motion, Plaintiff remains due for the months of February 

2012 forward.  
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8. As a result of Plaintiff’s continuing default under the Loan, U.S. Bank 

through its authorized servicer, GMACM, initiated a non-judicial foreclosure proceeding against 

Plaintiff, scheduling a foreclosure sale date of August 7, 2012.  See Notice of Sale Under Power 

in Deed to Secure Debt dated August 1, 2012, annexed hereto as Exhibit E.  The foreclosure sale 

was then rescheduled for November 6, 2012. See Notice of Sale Under Power in Deed to Secure 

Debt dated October 30, 2012, annexed hereto as Exhibit F.  Pursuant to a stipulation and consent 

order with Plaintiff, which was entered by the Court in the Adversary Proceeding on November 

20, 2012, GMACM agreed to postpone the foreclosure sale for 30 days, subject to further 

extensions.  See Stipulation And Order Between Michael A. Farr And GMAC Mortgage, LLC

(ECF #3).

C. Insufficient Service of Process

9. The Debtors receive complaints generally through their registered agents, 

investors and/or MERS.  The Debtors also receive complaints through various departments, 

outside counsel and United States mail.  Complaints received from the Debtors’ registered 

agents, investors and/or MERS are routed to designated service of process handlers (“SOP”) in 

the Debtors’ Legal Department, who then send the complaints to the appropriate business area or 

in-house legal staff.  Complaints received through various departments, outside counsel and 

United States mail are sent to the Legal Department directly or through SOP, where they are 

assigned to the appropriate in-house attorney.  

10. I am the designated in-house attorney for bankruptcy litigation.  All

bankruptcy contested matters and adversary complaints the Debtors receive (with the exception 

of lien strips, cramdowns and general accounting disputes) are sent to me.  Upon receipt of a 

contested matter or complaint, I review the pleading and decide whether the matter will remain 
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in the Legal Department and assigned to litigation counsel or be sent to the Debtors’ Bankruptcy 

Department to be addressed by default counsel.

11. I have confirmed with SOP that GMACM did not receive service of the 

Complaint or Summons via a registered agent, investor or MERS, nor, to the best of my 

knowledge, were the Complaint or Summons sent directly to the Legal Department.  Further, 

neither the Complaint nor the Summons was sent to me from any department, outside counsel or 

by United States mail.  Accordingly, to the best of my knowledge and belief, GMACM was not 

served with a copy of the Complaint or Summons filed in the Adversary Proceeding.   

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct.

Dated:  December 10, 2012

 /s/ Jennifer Scoliard     
Jennifer Scoliard
In-House Senior Bankruptcy Counsel for 
Residential Capital, LLC
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