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Defendant GMAC Mortgage, LLC (“GMACM”), a debtor and debtor in
possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and
debtors in possession, the “Debtors’), submits this motion (the “Motion™) to dismiss the above-

referenced adversary proceeding (the “ Adversary Proceeding”) commenced by plaintiff Michael

A. Farr (“Plaintiff”) for insufficient service of process and failure to state a claim upon which
relief can be granted or, in the alternative, requesting that the Court exercise its discretion to
abstain from exercising jurisdiction over the Adversary Proceeding. 1n support of hereof,
GMACM submits the Declaration of Jennifer Scoliard, dated December 10, 2012 (the “ Scoliard
Decl.”), attached hereto as Exhibit 1, and respectfully represents:

l. JURISDICTION AND VENUE

1 The Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C.
88 157 (a) and 1334(b). Venueis proper under 28 U.S.C. § 1409. GMACM denies Plaintiff’s
assertion that thisis a core proceeding pursuant to 28 U.S.C. 88 157(b)(2)(A) and (O).
Nonetheless, pursuant to Local Bankruptcy Rule 7012-1, GMACM consents to entry of afina
order or judgment by this Court if it is determined that the Court, absent consent of the parties,
cannot enter final orders or judgment consistent with Article I11 of the United States
Constitution.

. BACKGROUND
A. General Bankruptcy Case Background

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a voluntary
petition for relief under Chapter 11 of the Bankruptcy Code in this Court.
3. The Debtors are a leading residential real estate finance company indirectly

owned by Ally Financial Inc., which isnot a Debtor. As of the Petition Date, the Debtors and

ny-1069371
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their non-debtor affiliates operated the fifth largest mortgage servicing business and the tenth
largest mortgage origination business in the United States.

4, The Debtors are managing and operating their businesses as debtors in possession
pursuant to Bankruptcy Code sections 1107(a) and 1108. Their chapter 11 cases (collectively,

the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of the Federal

Rules of Bankruptcy Procedure (the “Bankruptcy Rules’). No trustee has been appointed in the

Bankruptcy Case.

5. On May 16, 2012, the United States Trustee for the Southern District of New
York (the“U.S. Trustee”) appointed a nine member official committee of unsecured creditors.

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. Gonzalez,
former Chief Judge of this Court, as examiner (the “Examiner”).

7. On July 13, 2012, the Court entered the Final Supplemental Order Under
Bankruptcy Code Sections 105(a), 362, 363, 502, 1107(a), and 1108 and Bankruptcy Rule 9019
(I Authorizing the Debtors to Continue I mplementing Loss Mitigation Programs; (1) Approving
Procedures for Compromise and Settlement of Certain Claims, Litigations and Causes of Action;
(111 Granting Limited Stay Relief to Permit Foreclosure and Eviction Proceedings, Borrower
Bankruptcy Cases, and Title Disputes to Proceed; and (IV) Authorizing and Directing the
Debtors to Pay Securitization Trustee Fees and Expenses [Docket No. 774] (the “ Supplemental

Servicing Order”).

B. Events Giving Riseto the Adversary Proceeding
1. The Foreclosure Action
8. On January 3, 2006, Plaintiff executed a note in favor of New Century Mortgage
Corporation (“New Century”) in the amount of $999,000.00 (the “Note”). (Scoliard Decl., 15.)

The Note was secured by real property located at 3950 Parian Ridge Road, Atlanta, Georgia

2
ny-1069371



12-01899-mg Doc 4 Filed 12/10/12 Entered 12/10/12 16:53:58 Main Document
Pg 7 of 18

30327 (the “ Property”) pursuant to a security deed (the “ Security Deed”) executed
contemporaneously with the Note. 1d.

0. The Security Deed was subsequently assigned to U.S. Bank National Association
as Trustee for RAMP 2006-NC3. (Scoliard Decl., 16.) The Noteis endorsed to U.S. Bank
National Association as Trustee (“U.S. Bank”). GMACM isthe authorized servicer of Plaintiff’s
Note and Security Deed for U.S. Bank.

10. Plaintiff defaulted on the Note by failing to make his monthly payments under the
Note. (Scoliard Decl., 7.) Asof the date of this Motion, Plaintiff remains due for the months
of February 2012 forward. Id.

11.  Asaresult of Plaintiff’s continuing default under the Loan, U.S. Bank, through its
authorized servicer, GMACM, initiated a non-judicial foreclosure proceeding against Plaintiff,
scheduling a foreclosure sale date of August 7, 2012. (Scoliard Decl., 18.) The foreclosure sale
was then rescheduled for November 6, 2012. Id. Pursuant to stipulation and consent order with
Plaintiff, which was entered by the Court in the Adversary Proceeding on November 20, 2012,
GMACM agreed to postpone the foreclosure sale for 30 days, subject to further extensions. See
Stipulation And Order Between Michael A. Farr And GMAC Mortgage, LLC (ECF #3).

2. The Adversary Proceeding

12. On October 2, 2012, Plaintiff filed the instant complaint (the “Complaint™)
initiating the Adversary Proceeding, and a summons and notice of pretrial conference (the
“Summons’) was issued with respect to the Adversary Proceeding on October 3, 2012.

13. A review of the adversary docket as of the date hereof reflects that Plaintiff has
not filed an affidavit of service of the Complaint and Summons. Also as of the date hereof,
GMACM has no record of being served, either directly or through its counsel or registered agent.
(Scoliard Decl., 11.) Notwithstanding such deficiencies in service, GMACM became aware of

3
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the Adversary Proceeding as aresult of its day-to-day monitoring of the Bankruptcy Case
docket.

14. By the Complaint, Plaintiff asserts claims under Georgia state law seeking to
quiet title with respect to the Property by obtaining an order canceling the Security Deed,
assignments, and foreclosure deed related to the Property and declaring that the Security Deed is
void and title is vested free and clear in Plaintiff. (Compl. at 5.) The sole support offered with
respect to these claimsis a* Securitization Analysis Report” prepared by The Mortgage Analysis
Group, attached to the Complaint.

1. ARGUMENT

A. The Adversary Proceeding Should Be Dismissed Pursuant to
Bankruptcy Rule 7012(b) and FRCP 12(b)(5) and (6)

15. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the Federal
Rules of Civil Procedure (“FRCP’). FRCP 12(b) provides that a party may assert specified
defenses by motion, including lack of subject matter jurisdiction, insufficient service of process,
and failure to state a claim upon which relief can be granted, and that a motion asserting any of
these defenses may be made before pleading. The Adversary Proceeding should be dismissed
pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5) because Plaintiff failed to provide
sufficient service of process. The Adversary Proceeding should also be dismissed pursuant to
Bankruptcy Rule 7012(b)(6) because Plaintiff has failed to state a claim upon which relief can be
granted.

1. | nsufficient Service of Process

16. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 4(1).
FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and

complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be

ny-1069371



12-01899-mg Doc 4 Filed 12/10/12 Entered 12/10/12 16:53:58 Main Document
Pg 9 of 18

served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a
copy of the summons and complaint to an authorized agent and by mailing a copy of each to the
defendant. In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by
mailing a copy of the summons and complaint to “an officer, amanaging or general agent, or to
any other agent authorized by appointment or by law to receive service of process....” Fed. R.
Bankr. P. 7004(b)(3). Bankruptcy Rule 7004(e) further requires that service of the summons and
complaint be delivered or deposited in the mail within 14 days after the summonsisissued, and
FRCP 4(1) requires that proof of service must be made to the court by the server’s affidavit. Rule
9078-1 of the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any
party serving a pleading or other document shall file proof of service by the earlier of (i) three
days following the date of service, and (ii) the hearing date.

17. Upon information and belief, GMACM has not been served with the Complaint
and Summons by any means prescribed by Bankruptcy Rule 7004. (Scoliard Decl., §11.)
Accordingly, GMACM requests that the Adversary Proceeding be dismissed for insufficient
service of process pursuant to Bankruptcy Rule 7012(b) and FRCP 12(b)(5).

2. Failureto State a Claim Upon Which Relief Can Be Granted

18. Plaintiff’s Complaint should aso be dismissed on the ground that Plaintiff has
failed to state a claim upon which relief can be granted, both as a matter of law and because
Plaintiff has failed to plead sufficient facts to establish his claims against GMACM.

a. Legal Standard

19. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim upon
which relief can be granted. For FRCP 12(b)(6) purposes, a court must accept the plaintiff’s
factual alegations astrue, drawing all reasonable inferences in the plaintiff’sfavor. Bernheim v.

Litt, 79 F.3d 318, 321 (2d Cir. 1996).

ny-1069371
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20.  The Court’sreview on amotion to dismiss pursuant to FRCP 12(b)(6) is generally
limited to “the facts as asserted within the four corners of the complaint, the documents attached
to the complaint as exhibits, and any documents incorporated in the complaint by reference.”

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007). In addition, the Court

may also consider “matters of which judicial notice may be taken” and “documents either in
plaintiffs possession or of which plaintiffs had knowledge and relied on in bringing suit.” Brass

v. Am. Film Techs,, Inc., 987 F.2d 142, 150 (2d Cir. 1993).

21.  Tosurvive amotion to dismiss pursuant to FRCP 12(b)(6), a complaint must
contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its

face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). The sole issue raised by a motion

to dismiss pursuant to FRCP 12(b)(6) is whether the facts pleaded, if established, would support

aclaim for relief. Neitzke v. Williams, 490 U.S. 319, 326-27 (1989). If asamatter of law “itis

clear that no relief could be granted under any set of facts that could be proved consistent with
the allegations,” a claim must be dismissed. Id. at 327 (citation omitted).

22.  "While acomplaint attacked by a Rule 12(b)(6) motion to dismiss does not need
detailed factual alegations, aplaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment]
to relief’ requires more than labels and conclusions, and aformulaic recitation of the elements of

acause of action will not do.” Bell Atlantic Corp., 550 U.S. at 555 (citations omitted). A

plaintiff must allege afactual predicate concrete enough to warrant further proceedings. See,

e.0., DM Research v. College of Am. Pathologists, 170 F.3d 53, 55-56 (1st Cir. 1999). See also

Conley v. Gibson, 355 U.S. 41, 47 (U.S. 1957) (plaintiffs are required to “give the defendant fair

notice of what the . . . claim is and the grounds upon which it rests’).

ny-1069371
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23. Moreover, while facts must be accepted as alleged, this does not automatically
extend to bald assertions, subjective characterizations, or legal conclusions, which are not

entitled to the assumption of truth. Hirsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088 (2d

Cir. 1995) (collecting cases). A court considering a motion to dismiss can disregard conclusory

allegations and judge the complaint only on well-pleaded factual allegations. Starr v. Sony BMG

Music Entm’t, 592 F.3d 314, 321 (2d Cir. 2010), cert. denied, Sony Music Entm’t v. Starr, 131

S. Ct. 901 (2011). Seealso Papasanv. Allain, 478 U.S. 265, 286 (1986) (on a motion to dismiss,
courts “are not bound to accept as true alegal conclusion couched as afactual alegation”).

b. Counts Oneand Two —Quia Timet Claims For Judicial
Decree Quieting Title In Plaintiff

24.  Plaintiff asserts that, pursuant to sections 23-3-40,' 23-3-60,? and 23-3-62° of the

Official Code of Georgia Annotated (“O.C.G.A.”), heisentitled to ajudicia decree and order

That provision states as follows:

The proceeding quiatimet is sustained in equity for the purpose of causing to be delivered and
canceled any instrument which has answered the object of its creation or any forged or other
iniquitous deed or other writing which, though not enforced at the time, either casts a cloud over
the complainant's title or otherwise subjects him to future liability or present annoyance, and the
cancellation of which is necessary to his perfect protection.

O.C.G.A. 8 23-3-40 (2012).
That provision states as follows:

The purpose of this part isto create a procedure for removing any cloud upon the title to land,
including the equity of redemption by owners of land sold at tax sales, and for readily and
conclusively establishing that certain named persons are the owners of all theinterestsin land
defined by a decree entered in such proceeding, so that there shall be no occasion for land in this
state to be unmarketable because of any uncertainty asto the owner of every interest therein.

O.C.G.A. §23-3-60 (2012).
That provision states as follows:

(a) The proceeding in rem shall be instituted by filing a petition in the superior court of the county in
which the land is situated.

(cont'd)
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declaring him to be the title owner of record of the Property, and avoiding any liens or
encumbrances upon the Property in favor of the defendants. (Compl. at 3-4.) O.C.G.A. §23-3-
62(a) expressly provides that such actions “shall be instituted by filing a petition in the superior
court of the county in which the land is situated.” The Property islocated in Georgia. (Compl.
at 2.) Thus, Plaintiff cannot obtain the relief requested in Counts One and Two through this
Adversary Proceeding. Accordingly, those Counts must be dismissed.

C. Count Three - Claim For Judicial Decree Quieting Title
In Plaintiff

25. Plaintiff asserts that, pursuant to O.C.G.A. § 44-2-82,* Plaintiff isentitled to a

judicial declaration quieting title in Plaintiff “as of the date on which the loan transaction was

(cont'd from previous page)

(b) The petition shall be verified by the petitioner and shall contain a particular description of the land
to be involved in the proceeding, a specification of the petitioner's interest in the land, a statement
as to whether the interest is based upon a written instrument (whether same be a contract, deed,
will, or otherwise) or adverse possession or both, a description of all adverse claims of which
petitioner has actual or constructive notice, the names and addresses, so far as known to the
petitioner, of any possible adverse claimant, and, if the proceeding is brought to remove a
particular cloud or clouds, a statement as to the grounds upon which it is sought to remove the
cloud or clouds.

(c) With the petition there shall befiled (1) aplat of survey of the land, (2) a copy of the immediate
instrument or instruments, if any, upon which the petitioner's interest is based, and (3) a copy of
the immediate instrument or instruments of record or otherwise known to the petitioner, if any,
upon which any person might base an interest in the land adverse to the petitioner.

(d) Upon the filing of the petition, the petitioner shall contemporaneously file with the clerk of the
court anotice for record in the lis pendens docket pursuant to Code Sections 44-14-610 through
44-14-613.

O.C.G.A. § 23-3-62 (2012).

*  That provision states as follows:

After the record has been perfected and settled, the judge of the superior court shall proceed to
decide the case; and if, upon consideration of such record, the title shall be found in the petitioner,
the judge shall enter a decree to that effect ascertaining all limitations, liens, encumbrances, and
the like and declaring the land entitled to registration according to his findings. Such decree shall
be entered upon the minutes of the superior court and shall become a part of the records thereof. If,
upon consideration of the record, the judge finds that the petitioner is not entitled to a decree
(cont'd)
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consummated” and that title should be vested in Plaintiff “for violations of the law of the state of
Georgia.” (Compl. at 4-5.) Plaintiff does not identify what Georgialaws the defendants are
alleged to have violated, nor does he plead any facts supporting such allegations. Further,
0O.C.G.A. §44-2-82, which relates to the recordation and registration of deeds and other
instruments, provides. “After the record has been perfected and settled, the judge of the superior
court shall proceed to decidethecase. . . .”) (emphasis added). Moreover, O.C.G.A. 8§ 44-2-60
provides, in relevant part: “For the purpose of enabling all persons owning real estate within this
state to have the title thereto settled and registered as prescribed by this article, the superior court
of the county in which the land is located shall have exclusive original jurisdiction of all
petitions and proceedings had thereupon.” As Plaintiffs should not be able to obtain the relief
requested in Count Three of this Adversary Proceeding and has not plead sufficient factsin
support thereof, Count Three must be dismissed.

3. Count Four — Claim for Declaratory Judgment

26. Plaintiff assertsthat he is entitled to a declaratory judgment vesting title in the
Property in Plaintiff free and clear because GMACM “cannot show valid ownership interest in a
Security Deed or Note or proper transfers, assignments or allonge(s) and do not [sic] possess the

actual instruments.” (Compl. at 5.)

(cont'd from previous page)

declaring the land entitled to registration, he shall enter judgment accordingly. If any person shall
have filed a cross-action praying for the title to be found in him, the judge may enter a decreeto
that effect in like manner ascertaining and declaring all limitations, liens, and the like and
declaring the land entitled to registration according to his findings. If separate parcels shall be
involved, the court shall render a separate decree as to each parcel; and the same shall be done
where the petitioner has divided atract into separately described parcels and has accurately
described each parcel for separate registration.

O.C.G.A. § 44-2-82 (2012).

ny-1069371
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27. First, one does not need to own a note and security deed in order to enforce them.
See, eg., O.C.G.A. §11-3-301 (2012). Section 11-3-301 of the Official Code of Georgia
Annotated provides:

“Person entitled to enforce” an instrument means (i) the holder of the instrument;
(if) a nonholder in possession of the instrument who has the rights of a holder; or
(iii) a person not in possession of the instrument who is entitled to enforce the
instrument pursuant to Code Section 11-3-309 or subsection (d) of Code Section
11-3-418. A person may be a person entitled to enforce the instrument even
though the person is not the owner of the instrument or isin wrongful possession
of the instrument.

Id. (emphasis added).
28.  Second, under Georgialaw an assignment is not required to transfer the Note and

Security Deed. O.C.G.A. § 44-14-64(b) (2012).°> See also Drake v. Citizens Bank (In re

Corley), 447 B.R. 375, 383 (Bankr. S.D. Ga. 2011) (“Georgialaw provides that upon a transfer
of a deed to secure debt, the accompanying indebtedness is also transferred. (citing O.C.G.A. §
44-14-64(b).")).

29.  Third, Plaintiff appearsto base his assertion on statements in the Securitization
Analysis Report attached to the Complaint, which suggests that the Note and Security Deed were
split, and, as aresult, GMACM'’s security interest in the Property was voided, thereby
eliminating GMACM’ s authority to foreclose. (Rpt. at 28-29.) These statements are not facts,

but, rather, are legal conclusions, which are not entitled to a presumption of truth. Moreover,

® That section provides:

(b) Transfers of deeds to secure debt may be endorsed upon the original deed or by a separate
instrument identifying the transfer and shall be sufficient to transfer the property therein described and
the indebtedness therein secured, whether the indebtedness is evidenced by a note or other instrument
or is an indebtedness which arises out of the terms or operation of the deed, together with the powers
granted without specific mention thereof.

O.C.G.A. § 44-14-64(b) (2012).

10
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those legal conclusions are directly contrary to Georgialaw. See, e.q., Morgan v. Ocwen L oan

Servicing, LLC, 795 F. Supp. 2d 1370, 1375 (N.D. Ga. 2011) (dismissing plaintiff's claims for
declaratory judgment, cancellation of the security deed, slander of title, and quiet title, all of
which were based on assertion that the security deed was void because of the involvement of
MERS):
Several of Plaintiff’s claimsrest on the argument that the security deed isvoid
because of the fact that MERS was named as the grantee-as-nominee in the
security deed rather than Guarantee Rate, the actual lender and payee on the note.
This argument is unsupported by Georgialaw. Separation of the note and security
deed creates a question of what entity would have authority to foreclose, but does
not render either instrument void.

4, All Counts Are Supported By I nsufficient Facts

30. Plaintiff’s Complaint should aso be dismissed on the ground that Plaintiff has
failed to plead sufficient facts to establish his claims against GMACM.

31 Plaintiff does not make any statements of fact in the body of his Complaint to
support hisclaims. Instead, the Complaint incorporates by reference the Securitization Analysis
Report as a statement of factsin support of the Complaint. (Compl., 3.) The Securitization
Analysis Report should be disregarded in its entirety as it provides no documentation to support
the alleged factual statements made therein, nor does it provide any proper legal authority for its
conclusions. Rather, the Securitization Analysis Report is based entirely on assumptions and the
documentation provided by Plaintiff (the identification and authenticity of which are unknown).
Indeed, the authors of the Securitization Analysis Report state that their own report is not reliable
and make no representations as to its accuracy:

This report was based exclusively on the documentation provided. It also

required that we make reasonable assumptions respecting disclosures and certain

loan terms that, if erroneous may result in material differences between our

findings and the loan’ s actual compliance with applicable regulatory requirements.

While we believe that our assumptions provide a reasonable basis for the review

results, we make no representations or warranties respecting the appropriateness

11
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of our assumption, the completeness of the information considered, or the
accuracy of the findings.

Securitization Analysis Report, at 30-31 (emphasis added).

32.  Given that the authors of the Securitization Anaysis Report make no
representations or warranties as to the accuracy of their own assumptions and the documentation
upon which they rely, the entire report is of no evidentiary value, and thus cannot be used by
Plaintiff to support his claims. Asthe only factual assertions to support Plaintiffs claims are
contained the Securitization Analysis Report and as such report cannot be verified as accurate by
its own authors, Plaintiff has provided no facts to support any of the allegations in his Complaint
and therefore the Complaint should be dismissed.

33. For the reasons set forth above, the Adversary Proceeding should be dismissed in
its entirety for failure to state a claim upon which relief can be granted pursuant to Bankruptcy
Rule 7012(b) and FRCP 12(b)(6).

B. The Court Should Abstain from Exercising Jurisdiction
Over the Adversary Proceeding

34. In the alternative, the Court should abstain from exercising jurisdiction pursuant
to 28 U.S.C. 8§ 1334(c)(1). Notwithstanding the presence of “related to” jurisdiction, adistrict
court may abstain from exercising that jurisdiction on “any equitable ground,” including “the
interest of justice, or in the interest of comity with State courts or respect for State law....”

28 U.S.C. 8§1334(c)(1). Courts consider one or more—though not necessarily all—of the
following factors when determining whether to exercise permissive abstention under 8§ 1334(c):

(1) the effect or lack thereof on the efficient administration of the estate if a

[clourt recommends abstention, (2) the extent to which state law issues

predominate over bankruptcy issues, (3) the difficulty or unsettled nature of the

applicable state law, (4) the presence of arelated proceeding commenced in state
court or other non-bankruptcy court, (5) the jurisdictional basis, if any, other than

28 U.S.C. 8§ 1334, (6) the degree of relatedness or remoteness of the proceeding to
the main bankruptcy case, (7) the substance rather than form of an asserted “core’

12
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proceeding, (8) the feasibility of severing state law claims from core bankruptcy
matters to allow judgments to be entered in state court with enforcement left to
the bankruptcy court, (9) the burden of [the court’s] docket, (10) the likelihood
that the commencement of the proceeding in a bankruptcy court involves forum
shopping by one of the parties, (11) the existence of a right to a jury trial, and
(12) the presence in the proceeding of non-debtor parties.

Allstate Ins. Co. v. CitiMortgage, Inc., No. 11-cv-1927, 2012 U.S. Dist. LEXIS 39616, at *17-18

(S.D.N.Y. Mar. 13, 2012) (citing Cody, Inc. v. Cnty. Of Orange (In re Cody, Inc.), 281 B.R. 182,

190-91 (S.D.N.Y. 2002) (citation and internal quotation marks omitted), aff’d in part, 338 F.3d

89 (2d Cir. 2009); Baker v. Simpson, 413 B.R. 38, 45 (E.D.N.Y. 2009)), aff' d, 613 F.3d 346 (2d
Cir. 2010), cert. denied, 131 S. Ct. 928 (2011).

35.  Almost al of those factors (to the extent applicable) weigh in favor of this Court’s
abstention from exercising jurisdiction over the Adversary Proceeding. Specifically, the Court’s
abstention from the Adversary Proceeding, which involves an action to quiet title with respect to
property securing a single loan serviced by the Debtors, will have virtually no effect on the
administration of the Debtors' estates. Conversely, however, exercising jurisdiction will likely
encourage many other similarly-situated parties to initiate non-core adversary proceedings before
this Court, potentially swamping the Court’ s docket and distracting both the Court and the
Debtors professionals from the critical issues affecting the Debtors’ restructuring efforts.

36. Each of the claims asserted in the Complaint are purely questions of state law, and
are wholly unrelated to the administration of the Debtors bankruptcy casesin any material
respect. Accordingly, they should be left to judges sitting in Georgiato decide.

37.  Totheextent Plaintiff wishesto further litigate issues related to the Property, the
proper venue for their adjudication is Georgia, as thereis no jurisdictional basis for Plaintiff to
prosecute his claimsin this District other than under 28 U.S.C. § 1334. Importantly, to the extent

Plaintiff has valid claims and defenses to the foreclosure of the Property under applicable

13
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Georgialaw, relief from the automatic stay enjoining actions against GMACM has already been
granted pursuant to the Supplemental Servicing Order previously entered by this Court.

38.  Substantialy all of the applicable factors weigh heavily in favor of this Court’s
abstention from asserting jurisdiction over the Adversary Proceeding. Assuch, GMACM
respectfully requests that the Court decline to exercise jurisdiction and dismiss the Adversary
Proceeding.

V. CONCLUSION

Accordingly, for the reasons set forth herein GMACM respectfully requests that
the Court dismiss the Adversary Proceeding with prejudice and grant such other and further
relief asit deems just and proper.

Dated: December 10, 2012

New York, New Y ork

/s/ Norman S. Rosenbaum

Norman S. Rosenbaum

Stefan W. Engelhardt

EricaJ. Richards

MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsdl for the Debtors and
Debtorsin Possession
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MORRISON & FOERSTER LLP
1290 Avenue of the Americas
New York, New York 10104
Telephone: (212) 468-8000
Facsimile: (212) 468-7900
Norman S. Rosenbaum

Stefan W. Engelhardt

EricaJ. Richards

Counsel for the Debtors and
Debtorsin Possession

UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Michad A. Farr
Adv. Proc. 12-01899 (MG)
Plaintiff,

V.
GMAC Mortgage, LLC, et al.,

Defendants.

Case No. 12-12020 (MG)
RESIDENTIAL CAPITAL, LLC, etal.,
Chapter 11

Debtors : Jointly Administered

DECLARATION OF JENNIFER SCOLIARD, IN-HOUSE SENIOR BANKRUPTCY
COUNSEL AT RESIDENTIAL CAPITAL, LLC, IN SUPPORT OF DEBTORS MOTION
FOR DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY
RUL E 7012(b) AND FRCP 12(b)(5), AND (6) OR, IN THE ALTERNATIVE,
PERMISSIVE ABSTENTION PURSUANT TO 28 U.S.C. §1334(c)(1)
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|, Jennifer Scoliard, declare as follows:
A. Background and Qualifications

1. | serve as In-House Senior Bankruptcy Counsel in the legal department

(the “Legal Department”) at Residential Capital, LLC (“ResCap”), alimited liability company

organized under the laws of the state of Delaware and the parent of the other debtors and debtors
in possession in the above-captioned Chapter 11 cases (collectively, the “Debtors’). | joined
ResCap in January 2008 and have been ResCap’ s In-House Bankruptcy counsel since September
2010.

2. In my role as In-House Senior Bankruptcy Counsel at ResCap, | am
responsible for the management of all non-routine bankruptcy litigation nationwide, including
contested bankruptcy matters.

3. | am authorized to submit this declaration (the “ Declaration”) in support of
the Debtors' Motion For Dismissal Of Adversary Proceeding Pursuant To Bankruptcy Rule
7012(b)(5) And (b)(6) Or, In The Alternative, Permissive Abstention Pursuant To 28 U.S.C.
§1334(c)(1), dated December 10, 2012 (the “Motion”).*

4, In my capacity as In-House Senior Bankruptcy Counsel, | am generaly
familiar with the Debtors' litigation matters, including the pending non-judicial foreclosure
proceeding involving Plaintiff. Except as otherwise indicated, all statements in this Declaration
are based upon my personal knowledge; information supplied or verified by personnel in
departments within the Debtors' various business units; my review of the Debtors’ litigation case
files, books and records as well as other relevant documents; my discussions with other members

of the Legal Department; information supplied by the Debtors' consultants; or my opinion based

! Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection.

2
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upon experience, expertise, and knowledge of the Debtors' litigation matters, financial condition
and/or history. In making my statements based on my review of the Debtors’ litigation case
files, books and records, relevant documents, and other information prepared or collected by the
Debtors employees or consultants, | have relied upon these employees and consultants
accurately recording, preparing, collecting, or verifying any such documentation and other
information. If | were called to testify as awitnessin this matter, | would testify competently to
the facts set forth herein.

B. Events Giving Riseto the Adversary Proceeding
1 Plaintiff’s Loan

5. On January 3, 2006, Plaintiff executed a note in favor of New Century
Mortgage Corporation (“New Century”) in the amount of $999,000.00 (the “Note”). See
Adjustable Rate Note, annexed hereto as Exhibit A. The Note was secured by real property
located at 3950 Parian Ridge Road, Atlanta, Georgia 30327 (the “Property”) pursuant to a
security deed (the “ Security Deed”) executed contemporaneously with the Note. See Security
Deed, annexed hereto as Exhibit B.

6. The Security Deed was subsequently assigned from New Century to Mortgage
Electronic Registration Systems, Inc. (“MERS’), see Assignment of Mortgage, annexed hereto
as Exhibit C, and thereafter from MERS to U.S. Bank National Association as Trustee for
RAMP 2006-NC3, see Transfer and Assignment, annexed hereto as Exhibit D. The Noteis
endorsed to U.S. Bank National Association as Trustee (“U.S. Bank”). GMACM isthe
authorized servicer of Plaintiff’s Note and Security Deed for U.S. Bank.

7. Plaintiff defaulted on the Note by failing to make his monthly payments
under the Note. As of the date of the Motion, Plaintiff remains due for the months of February

2012 forward.

ny-1068905
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8. Asaresult of Plaintiff’s continuing default under the Loan, U.S. Bank
through its authorized servicer, GMACM, initiated a non-judicial foreclosure proceeding against
Plaintiff, scheduling aforeclosure sale date of August 7, 2012. See Notice of Sale Under Power
in Deed to Secure Debt dated August 1, 2012, annexed hereto as Exhibit E. The foreclosure sale
was then rescheduled for November 6, 2012. See Notice of Sale Under Power in Deed to Secure
Debt dated October 30, 2012, annexed hereto as Exhibit F. Pursuant to a stipulation and consent
order with Plaintiff, which was entered by the Court in the Adversary Proceeding on November
20, 2012, GMACM agreed to postpone the foreclosure sale for 30 days, subject to further
extensions. See Sipulation And Order Between Michael A. Farr And GMAC Mortgage, LLC
(ECF #3).

C. I nsufficient Service of Process

9. The Debtors receive complaints generally through their registered agents,
investors and/or MERS. The Debtors aso receive complaints through various departments,
outside counsel and United States mail. Complaints received from the Debtors' registered
agents, investors and/or MERS are routed to designated service of process handlers (“SOP”) in
the Debtors' Lega Department, who then send the complaints to the appropriate business area or
in-house legal staff. Complaints received through various departments, outside counsel and
United States mail are sent to the Legal Department directly or through SOP, where they are
assigned to the appropriate in-house attorney.

10. | am the designated in-house attorney for bankruptcy litigation. All
bankruptcy contested matters and adversary complaints the Debtors receive (with the exception
of lien strips, cramdowns and general accounting disputes) are sent to me. Upon receipt of a

contested matter or complaint, | review the pleading and decide whether the matter will remain
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in the Legal Department and assigned to litigation counsel or be sent to the Debtors' Bankruptcy
Department to be addressed by default counsel.
11. | have confirmed with SOP that GMACM did not receive service of the

Complaint or Summons via aregistered agent, investor or MERS, nor, to the best of my
knowledge, were the Complaint or Summons sent directly to the Legal Department. Further,
neither the Complaint nor the Summons was sent to me from any department, outside counsel or
by United States mail. Accordingly, to the best of my knowledge and belief, GMACM was not
served with a copy of the Complaint or Summons filed in the Adversary Proceeding.

Pursuant to 28 U.S.C. § 1746, | declare under penalty of perjury that the foregoing is true
and correct.

Dated: December 10, 2012

/s/ Jennifer Scoliard
Jennifer Scoliard
In-House Senior Bankruptcy Counsel for
Residential Capital, LLC

ny-1068905
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ADJUSTABLE RATE NOTE

(LIBOR Six Mowrth Index (as Published in The Wall Sireet Journal) - Rate Caps)
2 YEAR RATE LOCK, 5 YEAR INTEREST ONLY PERIOD

THIS NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST RATE AND THE

MONTHLY PAYMENT,
January 3, 2006 ATLANTA Georgla
(Date) ({City) (State)

3950 PARIAN RIDGE RD NW, ATLANTA, GA 30327
{(Property Address)
1. BORROWER'S PROMISE TO PAY

In return for a foan that [ have received, | promise to pay U.S. § 999,000.00 (this amount is called
"wrincipai"), plus mterest, to the order of the Lender, The Lender is New Century Mortgage Corporation.

1 understand that the Lender may transfer this Note, The Lender or anyone who takes this Note by transfer
and who is entitted to recetve payments under this Note is calied the "Noie Holder"

2. INTEREST

Interest will be charged on unpaid principal until the full amount of principal has been paid, T will pay
interest at a yearly rate of 7.650%. The interest rate | will pay will change in accordance with Section 4 of this
Note. The interest rate required by this Section 2 and Scction 4 is the rate I will pay both before and afier any
defanlt described in Section 7(B) of this Note. "

3. PAYMENTS |

{A) Time and Place of Payments

1 will pay interest by making a payment every month. Beginning on the Amortization Start Date, 1 wili
pay principal each month in addition 10 interest,

1 witt make my monthly payment on the first day of sach month beginning on March 1, 2004

I will make these payments every month unti! | have paid ail of the principal and interest and any other
charges described below that I may owe under this Note, Each menthly payment wilt be appiied as of its scheduled
due date nnd will be applied to interest before principal. If, on 02/01/2036 , 1 still cwe amounts under this Note, |
will pay those amounits in full on that date, which is called the "Maturity Date.”

1 will make my monthly payments at 18400 Von Karman, Suite 1000, Irvine, CA 92612 or at 4 i fferent
place if required by the Note Holder,

NCMC

Fixed! ARM Six Month LIBOR

Inerest Only Nare (Multistate} "

RE-440 (051005) Page 1 of 3
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(B) Amount of My Monthly Payments

Each of my initizl monthiy payments will be in the amount of U.S. $6,368.63 . This amount may change,

{CY Monthly Payment Changes

Changes in my monthly payment will reflect chasges in the unpaid principal of my loan and in the interest
rat¢ that 1 must pay, The Note Holder will determine my new interest rate and the changed amount of my monthly
payment in accordance with Scction 4 of this Note.

(D) Withholding

{f [ am a non-resident alien, 1 understand that all payments due hereunder shall be paid without reduction
for any taxes, deductions or withholding of any nature, If such tax, deduction or withholding is required by any law
to be made from any payment (o the Note Holder, [ shall continue to pay this Note in accordance with the rerms
hereof, such that the Note Holder will receive such amount as it would have received had no snch tax, deduction or
withholding been reguired.

4, INTEREST RATE AND MONTHLY PAYMENT CHANGES
{A} Change Dates

The interest rate T wiil pay may change on the first day of February, 2608 and on the same day of every
61k month thereafter. Each date on which my interest rate could change is called an “Interest Rate Change Date.”

(B} The Index

Beginning with the first Interest Rate Change Date, my interest rate will be based on an Index plus a
margin, The "Index” is the average of interbank offered rates for six-month dollar deposits in the London market
("LIBOR"), as published in The Wali Sireet Journal "Money Reles® Table. The most regent Index figure available
as of the first business day of (he month immediately preceding the moath in whick the Interest Rate Change Date
occurs is called the "Current Index.”

if the Index is no longer available, the Note Holder will choose a new index that is based upon comparable
information. The Note Holder will give me notice of this choice.

(C) Calculntion of Changes

On each Interest Rate Change Datc, the Note Holder will calculate my siew interest rate by adding Six And
Five Hundredth{s) percentage points (6.050%) to the Current Index. The Note Holder will ther round this figure
to the aearest one-ighth of one percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this
rounded amount wilt be my rew interest rate until the next Interest Rate Change Date.

(i) Tnterest-Only Period, The "Interest-Only Period” is the period from the date of this Note
through February 1, 2011, cailed the "Amonization Start Date” During the Interest-Only
Periog, my morithly paywignts Will 51V By 1HE inferest | owe. During the Interest.Oinly Period,
the Note Holder will calculate the amcunr of my monthly payment (o be one-twelfth {1712t} of
one {1} year's interest at the then applicable interest rate. "The result of this ealeulation will be the
amount of my moathly payment until changed.

NCMC

Fixed/ ARM Six Momh LIROR .
Interest Oniy Note {Multistate) Page2 ol 5 d
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(i} Amortization Period. Beginning on the Amortization Date my monthly payments will
inclyde principal. Starting on the Amortization Start Date and continying until the Maturity Dale,
on each Interest Rate Change Date the Note Holder will calculate the amount of the monthly
payment that would be sufficient 1o fitlly repay the remaining unpaid principal in equal monthly
payments by the Maturity Date at the new interest rate, assuming, for purposes of each
calculation, that Ihe interest rale did not change again. The result of this calculation witl be the
new amount of my monthly payment until the next interest Rate Change Date,

(D} Limit on Interest Rate Changes

The interest rate | am required to pay at the first Change Date will not be grester than 9.15¢ % or less than
7.650 %. Thercafter, my interest rate will never be increased or decreased on any single Interest Rate Change Dale
by more than one and one half percentage points (1.5%; from the rate of interest [ have been paying for the
preceding month. My interest rate will never be greater than 14,650 % or less than 7.650%.

(F) Effective Date of Changes

My ncw interest rate will become ¢ffeclive on cach Interest Rate Change Date, | wiil pay the amount of
my new monthly payment beginniag on the first monthly payment date afier the Tntercst Rate Change Date until the
amount of my monthly payment changes again. .

{F) Netice of Chanpes

The Note Helder will deliver or mail to me a notice of any changes in my interest rate and the amount of
my monthly payment at least 25 days before the effective date of any charge. The natice will include information
required by law 10 be given to me and also the title and telephone number of a person who will answer any
guestions | may bave regarding the notice.

5. BORROWER'S RIGHT TO PREPAY

[ have the right to make payments of principal at any tine before they are due. A payment of principal
only is known as a "prepayment.” When [ make a prepayment, [ will well the Note Holder in writing that [ am doing
S0,

1 may make a full prepaymens or partial prepayments without paying sny prepayment charge. The Note
Halder will use all of my prepayments to reduce the amount of principal that 1 owe under this Note and to pay the
interest then accruing at the Note rate as of the date my prepayments are applied. [f | make z partial prepayment,
there will be no changes in the due dates ¢f my monthiy payments unless the Note Holder agrees in writing 1o those
changes, My partial prepayment may reduce the amount of my monthly payments afler the first Change Date
foliowing my pantial prepayment. However, any reduction due to my partinl prepayment may be offsel by an
interest mte increase,

6 LOAN CHARGES

If a law, which applies to this loan and which sets maximum |oan charges, is finally interpreted so that the
interest or omer loan charges collected or to be colizcted in connection with this loan execed the permitted Limits,
then: (i) any such loan charge shafl be reduced by the amount necessary 1o reduce the charge o the permitted {imit;
and (i) any sums already ¢ollected from me which exceeded permitted leits will be tefunded to me. The Notg
Helder may choose to make this refund by reducing the principal | owe under this Note or by making = direct
payment to me. Ifd refund reduces principal, the reduction will be treated as a partial prepayment,

NCMC
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7. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments

If the Note Helder has not received the fill amount of any monthly payment by the end of fifteen calendar
days afier the date it is due, | will pay a late charge 1o the Note Holder, The amount of the charge will be 5.000% or
$5.00, whichever is greater of my overdue monthly payment. T will pay this {ate charge promptly but aaly onee on
each late payment.

(B) Defanlt

I€1 do not pay the full amount of each mombly payment on the date it is due, { will be in defalr

() Notice of Default

If 1 am in defaull, the Note Holder may send me 2 written notice telling me that if | do not pay the overdue
amount by a certain date, the Note Holder may require me to pay immediately the full amount of principal which
has not been paid and all the interest that | owe on that amount. That date must be af least 30 days aRer the date on
which the notice is delivered or mailed to me.

(D} No Waiver by Nete Holder

Even if, at a time when Tam in defanlt, the Note Holder does not require me to pay immediately in full as
described above, the Note Holder will still have the right 1o do so if [ am in defauit at 2 later time.

(E) Payment of Note Hotder's Costs and Expenses

[f the Note Holder has required me to pay immedistely in full as described above, the Note Holder will
have the right to be paid back by me for all of #s costs and expenses in enforcing this Note to the extent not
profribised by applicabls law. Tbose expenses include, for example, reasonable attoreys' fees.

8. GIVING OF NOTICES

Uniess applicable faw requires a different method, any notice that must be given to me under this Note will
be given by delivering it or by mailing i by first class mail to me at the Property Address above or at a different
address if | give the Note Holder a notice of my different address.

, Unless the Note Holder requires a different method, any notice that must be given to the Note Holder
under this Note will be given by mailing it by first class mail to the Note Holder at the address stated in Section
3(A) above or at a different address if [ am given & notice of that different address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, vach person is fully and personally cbligated 1o keep 61l of the
pramises made in this Note, including the promise (o pay the full amount owed. Any persén who is & guaramoer,
surety or endorser of this Note {5 also obligated to do these things. Any person who takes over these obligations,
including the obligations of a guarantor, sutety or endorser of this Note, 15 also obligated to keep all of the promises
made in this Note. The Note Holder may enforez its rights under this Note against each person individually or
‘;’gainst all of us together, This means that any one of us may be required to pay all of the amount cwed under this

ote.

18. WAIVERS

) I 2nd any other person who has obligations under this Note waive the rights of Presentment and Notice of
Dishoner, and further waive 2]\ relie{ under any valuation and appraisement laws, "Presentment” means the right o

NCMC
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require the Note Holder to demand payment of amounts due. "Notice of Dishonot" means the right to require the
Note Holder to give notice to othier persons that amounts due have nol been paid,

11. GOVERNING LAW - SECURED NOTE

This Note is governed by federal taw and the law of the jurisdiction in which the propesty encumbered by
the Security Instrument (as defined below) is located. In nddition lo the protections given to the Note Holder under
this Note, a Mortgage, Deed-of Trust or Security Deed (the "Security Instrument"), dated the same daie as this Note
protects the Note Holder from possible losses which might result if T do not keep the promises which | make in the
Nate, Thnt Security Instrument descrnibes how and under what conditions 1 may be required to make immediate
payment in ful! of all mmounts [ owe under this Note, Some ol those conditions are described as follows:

Transfer of the Property or a Beneficial Interest in Borrower, If 2} or any part of the Propesty or any
“interest 1 it s sold or transferred (or T a beneficial interest in Borrower is sold or transferred and Borrower is not &
nateral person) without Lender's prior written consent, Lender may, a! its option, require immediate payment in full
of all sums secured by this Secunty Instrament. However, this option shail not be exercised by Lender if exureise is
prohibited by federal law as of the date of this Security Instrument,

If Lender exercises this option, Lender shall give Borrower notice of acceleration, The notice shall
provide a period of not tess thao 30 days from the date the notice is delivered or mailed within which Borrower
must pay all sums secured by this Seourity Insuument. If Borrower falls to pay Lhese sums pricy to the expirution of
this peried, Lender may invoke any remedies permitted by this Security Instrument wathout further notice or
demand on Borrower,

CAUTION
ITIS IMPORTANT THAT YOU THOROUGHLY READ THIS NOTE BEFORE YOU SIGNIT,

WITNESS THE HAND(S) AND SEALLS) OF THE UNDERSIGNED

d ) W

MI ELl A FARR - Borrower - Borrower
. - Borrower - Borrower
PAY TO THE ORDER OF
U.S. Bank Nalional Association as Truses
- Borrower yﬁﬂ:‘f@U RECOURSE . - Borrower
Residential Funding Comeration
BY- "
- Borrower . U‘UUY Faber, Vice Pfesident - Borrower
{Sign Original Oaly)
Pay to the ord ut recats
DG CORPORATION

NCMC

Fixed/ ARM Six Monih LIBOR R
Tneerest Ouly Note (Muitisiaie) Tepe 5ol 5 —

RE-640 (051005}
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CERTIFIED Copy

DEWRELL Sacks 1yp

PREPAYMENT RIDER
ADJUSTABLE RATE LOAN

This Prepayment Rider is made this 3y day of January 2006 , and 3s incorporated
into and shall by desmed 10 amend and supplement the Promissory Note {the "Note™) and Morigage, Deed of
Teust or Security Deed (the "Security Instrument”) of the same date given by the undersigned ({the
"Borrower"} to secure repayment of Bommower's Note to

New Century Mortgage Corporation (the "Lender”).
To the extent that the provisions of this Prepayment Rider are inconsistent with the provisions of the Note
anlfor Security Instrument, the provisions of this rider shall prevail over and shall supersede any such
incensistent provisions of the Note and/or Seeurity instrument.

In addition to the covenants and agreements made in the Note and Security [nstrumest, the Borrower and
Lender further covenant and agree as folfows:

5. BORROWERS RIGHT TO PREPAY

I have the right to make prepayments of principal any time hefore they are due. A payment of
principal only |5 known as 2 "prepayment”. When | make a prepayment, 1 will fell the Note Holder in
writing [ am deing so. The Mofe Holder will use all of my prepayments te reduce the amount of
principal that I owe under this Nota, If I make a partial prepayment, there will be no changes in the
due dates of my monthiy payments unless: the Note Holder agrees in writing 10 those changes. My
partial prepayment may reduce the amount of my monthly payments after the first Change Date
following my partial prepayment.

IWwithin 2 year(s) from the date of execution of the Security Instrument, 1 make a fall
prepayment or, in certain cases a partinl prepayment, snd the totnl of such prepayment(s} in any .
12-month pertod exceeds TWENTY PERCENT (26%) of the original principal ameunt of this tean, |
will pay n prepayment charge in an amount equal to the payment of § months advance interest on the
amount by which the total of my prepayment(s) within that 1Z-month. peried exceeds TWENTY
PERCENT (20%] of the original principai ameunt of the loan.

P - . .
, Borrgsvef accepts and aprees to the terms and covenanis comiained in this

BY SIGNING BELO

(Pljﬁj/men Rid
. f

MICHAEL A FANR/ y

NCMC
Prepay flider - ARM {Muttisue}

RE-103  (020300; Pape | of ]
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Clerk of Superior Court
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Irvine, & 92612

Prepared By:

New Century Mortgage Corporation
18400 Von Karman, Ste 1000
Irvine, CR 92612
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{Sprce Above This Line For Recording Dataf

SECURITY DEED

DEFINITIONS

Words used in multiple sections of this document arc defined below and other words are defined in
Sections 3, 11, 13, 18, 20 and 2}, Certain rules regarding the usage of words used in this document are
akso provided in Section 16.

{A) "Security Instrument™ mcans this document, which is dated January 3, 2008 \
together with all Riders to this decument,
(B) "Borrower" (s MICHAEL A FARR and CYNTHIA FARR

Borrower is the grantor under this Security Instrument,
(C) "Lender" is New Century Mortgage Corporation

Lemder isa corporation
organized and existing under the laws of ¢alifornia

w3015 12,01

GEORGIA-Single Family-Fannie Mae/Ereddle ¥ac UNIFORM INSTRUMENT

G, 8(6A) wosioz
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Lender's address is 18400 Von Karman, Suite 1008, Irvine, CA 92612

Lender is the grantee under this Sccurity Tnstrument.

(D) "Note" means the promissory note signed by Borrower and dated January 3, 2008

The Note states that Borrower owes Lender NINE HUNDRED NINETY-NEINE THOUSAND AND

00/100 Dollars
(U.S. $999,000.00 } plus interest, Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in full not later than 02/031/2036 .

(E) "Property” means the property that is described below under the heading "Transfer of Rights in the
Property.”

{F) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges
due under the Note, and ell sums due under this Security fastrument, plus interest,

{G) "Riders" means ail Riders to this Security Instrument that are executed by Borrower, The following
Riders are to be exceuted by Borrower [check box as applicable):

(g1 Adjustable Rate Rider [_] Candominium Rider [ Second Home Rider
Balloon Rider [ Planned Unit Development Rider |_ 1-4 Farmily Rider
IVA Rider [ Biweekly Payment Rider [x_} Other(s) [specify]

Prepayment Rider

(H} "Applicable Lnw" means ell controlling applicabie federal, state and jocal statutes, regulations,
ordinances and administrative rules and orders (that have the cffect of Jaw} as well as all applicable final,
nen-appealable judicial opinions.

([} "Community Association Dues, Fees, and Assessments™ means all dues, fees, assessments and other
charges that are tmposed on Borrower or the Property by a condominium association, homeowners
associatien or similar organization,

{J) "Eectronic Funds Transfer™ means any tansfer of funds, other than a transaction originated by
check, draRt, or similar paper instrument, which is initiated through an electronic terminal, telephonic
instrument, computer, or magnetic tape so as to order, instruct, or awthorize & financial institotion to debit
or credit an account, Such term includes, but is net limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiasted by tclephone, wire transfers, and automated clearinghouse
transfers.

(K) "Escrow 1tems' means those items that are deseribed in Section 3.

(L} "Miscellaneons Proceeds™ means any compensation, settiement, award of damages, or proceeds paid
by ary third party (other than insurance proceeds paid under the coverages described in Section 3) for: (i)
damage to, or destruction of, the Property; (ii} condemnation or other taking of all or any part of the
Property; (iii} conveyance in lieu of condemnation; or {iv) misrepresentations of, or omissions as to, the
vatue and/or condition of the Property.

(M} "Mortgage Insurance” means insurance protecting Lender against the nonpayment of, or default on,
the Loan,

(N) "Periodic Payment" means the regularly scheduled amount duge for (i) principal and interest ynder the
Note, plus (i) any amounts under Section 3 of this Security Instrument,

(O} "RESPA" means the Real Estate Settlement Procedures Act (12 U.5.C. Section 2601 ct seq.) and its
implementing regulation, Regulation X (24 C.F.R. Part 3500}, as they might be amended from time to
time, or any additional or successor legiskation or regulation that governs the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
W & "federslly relited fidrtgage loan™ even if the Loan does not quality ag a "federally related mortgage
loas" under RESPA.

Irifig|s?
@%»G(GA) 10005),02 Pags 2 of 1a Form 3011 1/01
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{P) "Successor in Interest of Borrower" mcans any party that has taken title to the Property, whether or
not that party has assumed Borrower's obligations under the Note and/or this Scourity Instrument,

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals, extensions and
modifications of the Note; and (it} the performance of Borrower’s covenanis and agreements under this
Seeurity Instrument and the Note, For this purpose, Berrower does herchy grant and convey to Lender and
Lender's successors and assigns, with powsr of sale, the following described property located in the

County of FULTCXN
[Type of Recerding Furisdiction] {Name of Recording Jurisdiction]
See Legal Description Attached flereto and Made a Part Heraot

Parcel 1D Number: 0017+0216-0000-113 which currently has the address of
3%50 PARIAN RIDGE RD WNW [Bireer)
ATLANTA [Cityl , Georgia 30327~ {Zip Code]

("Property Address”}:

TO HAVE AND TO HOLD this property unto Lender and Lender's successors and assigns, forever,
together with all the improvements now or hereafier erected om the property, and all easements,
appurtenances, and fixtures now or hereafter @ part of the property. Al replacements and additions shall
also be covered by this Seeurity Instrument. All of the foregoing is referred to in this Security Instrument
as the "Property.”

BORRGWER COVENANTS that Borrower is lawfully seised of the estate herchy conveyed and has
the right to grant and convey the Property znd that the Property is uncncumbered, except for encumbrances
of record, Borrewer warrants and will defend generaily the titie to the Property against il claims and
demands, subject to any encumbrances of record.

THIS SECURITY TNSTRUMENT combines uniform covenants for national use and noa-uniform
covenands with Himited variations by jurisdiction to constitute a uniform security instrument covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows:

. Payment of Principal, Intevest, Escrow Items, Prepayment Charges, and Late Charges.
Barmwer shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note, Berrower shall\also pay funds for Escrow items
pursuant to Secticn 3, Payments due under the Note and this Security In\grument shall be made in U.S.

@»-S(GA) {06053.02 Paged af 14 Form 3011 1/01
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currency. However, if any check or other instrument received by Lender as puyment under the Note or this
Sccurity Instrument is returned 10 Lender unpaid, Lender may require that any or all subsequent payments
due under the Note and this Seeurity Instrument be made in one or more of the follewing forms, as
selected by Lender: {a) cash; {b) money order; (c) certified check, bank check, tremsurer's check or
cashivr's check, provided any such check is drawn upon an institution whose deposits are insured by 2
federal agency, instrumentality, or entity; or (d) Electronic Fuads Transfer,

Payments are deemed received by Lender when recetved i the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15.
Lender may return any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan
current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
aceepted. IF cach Periodic Payment is applied as of its scheduled duc date, then Lender need not pay
interest on unapplicd funds. Lender may bald such unapplied funds until Borrower makes payment (¢ bring
the Loan cusrent, If Borrower docs not do so within a reasonable period of time, Lender shalt either apply
such funds or return them to Borrower. 1 not applied earlier, such funds will be applied to the outstanding
principal balance under the Note immediately prior to foreciosyre, No offset or claim which Borrower
might have now or in the future against Lender shaii relieve Borrower from making payments due under
the Note and this Security Instrument or performing the covenants and agreements secured by this Security
Instrument,

1. Application of Payments or Proceeds, Except as otherwise described in this Section 2, afi
payments accepted and applied by Lender shall be applied in the following order of priority: (a) intcrest
due under the Note; {b) principal due under the Note; (¢} amcunts due under Section 3. Such payments
shatl be applied to each Perindic Payment in the order in which it became due, Any remaining amounts
shall be applied first to late charges, second to any other amoums due under this Security Instrument, and
then to reduee the principal balance of the Note,

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a
sufficient amount to pay any late charge due, the payment may be applied to the delinguent payment and
the late charge, If more than one Periodic Payment is outstanding, Lender may apply any payment recgived
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall
e applied first to any prepayment charges and then as described in the Note,

Any application of payments, insurance proceeds, or Miscellancous Proceeds to principal due under
the Note shalt not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in full, a sum (the "Funds®) to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as 3
lien or encumbrance on the Property; (b) leaschold payments or ground rents on the Property, if any; (c}
premiums for any and all insurance required by Lender under Section §; and (d) Maortgage Insurance
premiums, if any, or any sums payable by Borrower 1o Lender in leu of the payment of Mortgage
Insurance premiums in accordance with the provisions of Section 10. These items ate called "Escrow
Itorns.” At erigination or at any time during the term of the Loan, Lender may require that Community
Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow item. Borrower shall promptiy furnish to Leader all notices of amounts to
be paid under this Section. Borrower shail pay Lender the Funds for Escrow Jtems unless Lendsr waives
Borrewer's obligation to pay the Funds for any or all Escrow Iems. Lender may waive Borrower's
obligation ta pay 10 Lender Funds for any or alt Escrow ltems ot any time. Any, such waiver may only be

it
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in writing. In the event of such walver, Borrower shall pay directly, when and where payable, the amounts
due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish t¢ Lender receipts evidencing such payment within such time period as Lender may require.
Borrower's obtigation to make such payments and to provide receipts shall for all purposes be deemed to
be 2 covenant and agreement contained in this Security Instrument, as the phrase "covenznt and agreement”
is used in Section 9. If Horrower is obligated to pay Escrow ltems directly, purssant to a waiver, and
Borrower fzils to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoke the waiver as to any or all Escrow ltems at any time by a notice given in
accordance with Scction 15 and, upon such rcvocation, Borrower shall pay to Lender all Funds, and in
such amounts, that are then required under this Section 3. '

Lender may, at any time, collect and hotd Funds in an amount (a) sufficient to permit Lender to apply
the Funds at the time specified under RESPA, and (b) not to exceed the maximum amount a lender can
require under RESPA. Lender shall estimate the amount of Funds due on the basis of current data and
reasonable estimates of expenditures of future Escrow ltems or otherwise in accordance with Applicable
Law,

The Funds shall be held in an institution whose deposits are insured by a federal agency,
instrumentality, or entity {including Lender, if Lender is an institution whose deposits are so insured) of in
any Federal Home Loan Bank. Lender shatl apply the Funds to pay the Escrow [tems no later than the time
specified under RESPA, Lender shall not charge Borrower for hoiding and applying the Funds, annuatly
analyzing the escrew account, or verifying the Escrow items, unless Lender pays Borrower interest on the
Funds and Applicabie Law permits Lender to make such a charge. Unless an agresment és made in writing
ar Applicable Law requires interest to be paid on the Funds, Lender shali not be required to pay Borrower
any interest or earnings on the Funds. Borrower and Lender can agree in writing, however, that interest
shall be paid on the Funds, Lender shall give to Borrower, without charge, un annual accounting of the
Funds as required by RESPA.

IF there is o surptus of Funds held in escrow, as defined under RESPA, Lender shall account to
Borrower for the excess funds in accordance with RESPA. |f there is a shortage of Funds held in escrow,
as defined under RESPA, Lender shall notify Borrower as required by RESPA, and Borrower shall pay to
Lender the amount necessary to make up the shortage in accordance with RESPA, but in ne more than 12
monthly payments. If thers is a deficiency of Funds held in escrow, a5 defined under RESPA, Lender shall
notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary (o make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments,

Upon payment in full of all sums securad by this Security Instrument, Lender shalt promptly refund
to Barrower any Funds held by Lender,

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions
attributable o the Property which can attain priority over this Security Instrument, leasebold payments or
ground rents on the Property, i any, and Community Association Dues, Fees, and Assessments, if any. To
the extent that these items are Escrow Hems, Borrower shall pay them in the manner provided in Section 3.

Barrewer shall promptly discharge any lien which has prierity over this Security Instroment unkess
Borrower: {a) agrees in writing to the payment of the obligation secured by the lien {n a manner acceptable
to Lender, but only so long as Borrower is performing such agreement; (b} contests the Hen in good faith
by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but oniy unti] such proceedings
are corncluded; or (¢} secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security [nstrument, [f Leader determines that any part of the Property is subject fo a lien
which can attain priority over this Seourity Instrument, Lender may give Berrower a notice identifying the

InttiztsT
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lien. Within 10 days of the date on which that notice is given, Borrower shall satisfy the licn or take onc or
mere of the actions set forth above in this Section 4.

Lender may require Borrower to pay a ong-time charge for a real estate tax verification and/or
reporting service used by Lender in connection with this Loan,

S. Property Insurpnce. Borrower shall keep the improvements now existing or hereafler erected on
the Property insured against joss by fire, hazards included within the term “extended coverage,” and any
other hazerds including, but not limited to, earthquakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible ievels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences ean change during the term of
the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's
right to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may
require Borrower to pay, in connection with this Loan, either: (3) a one-time charpe for flood zone
determination, certification and tracking services; or (b) a gne-time charge for flood zone determination
and certification services and subsequent charges cach lime remappings or similar changes oceur which
reasonably might affect such determination or certification, Borrower shalf also be responsible for the
payment of any fees imposed by the Federa! Emergency Management Agency in conmection with the
review of any flood zone determination resulting from an objection by Borrower,

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance
coverage, at Lender's option and Borrower's expemse. Lender is under ne obligation to purchase any
particular type or amount of coverage. Therefore, such coverage shall cover Lender, but might or might
not protect Berrower, Borrower's equity in the Property, or the contents of the Property, against any risk,
hazard or [iability and might provide greater or lesser coverage than was previously in effect. Borrower
acknowledges that the cest of the insurance coverage so obtained might significantly exceed the cost of
insurance that Borrowey could have obtained. Any amoumts disbursed by Lender under ¢his Section § shalt
become additicnal debt of Borrower sccured by this Sccurity Instrument. These amounts shall bear interest
at the Note rate from the date of disbursement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment.

All insurance pulicies required by Lender and rencwals of such policies shall be subject to Lender's
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as
mortgagee and/or as an additional loss payee. Lender shall have the right (o held the policies and renews)
certificates, If Lender requires, Borrower shall promptly give to Lender all receipts of paid premiums and
renewsl notices. If Borrower obtains any form of insurance coverage, not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage ciause and
shall name Lender as mortgagee and/or as an additional loss payee.

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
may make proof of foss if not made prompily by Borrower, Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall
be applied te restoration or repair of the Property, if the restoration or repair is economically feasible and
Lender's security is not lessened. During such repair and restoration period, Lender shall have the right to
hold such insurance proceeds until Lender hes had an opportunity fo inspect such Property to ensure the
work has been completed to Lender's satisfaction, provided that such inspection shall be undertuken
promptly. Lender may disburse proceeds for the repairs and restoration in z single payment or in a series
of progress paymwents as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be paid on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other Hiird parties, retained by
Borrower shail not be paid cut of the insurence proceeds and shall be the sole ohligation of Borrower, If
the restoration or repair is not economically feasible or Lender's security would be Jessened, the insurance
praceeds shall be applied to the sums speured by this Security Instrument, whether or not then due, with
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the excess, if any, pzid to Borrower, Such insurance proceeds shall be applied in the order provided for in
Section 2,

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance
claim and related matters. If Barrower does not respond within 30 days to a netice from Lender that the
insurance carvier has offered to settle 2 claim, then Lender may negotiate and settie the clzim. The 30-day
period will begin when the notice is given. In either event, or if Lender acouires the Property under
Section 22 or otherwise, Borrower herchy assigns to ‘Lender {a) Borrower's tights to any msurance
proceeds in an amount not 1o exceed the amounts vupaid under the Note or this Security Instrument, and
(b) any other of Borrower's rights (other than the right to any refund of onearned premiums paid by
Borrower) under all insurance policies covering the Property, insofar as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds cither to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instrument, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principat
residence within 60 days after the exccution of this Sceurity Instrument and shall continue to occupy the
Praperty as Borrower's principal residence for a1 feast one year afler the date of occupancy, unless Lender
otherwise agrees in writing, which consent shail not be unreasonably withheld, or unless extenuating
circurnstances exist which are beyond Borrower's conivol,

7. Preservation, Maintenance and Protfection of the Property; Inspections. Borrower shali not
destroy, damage or impair the Property, allow the Froperty to deteriorate o commit waste on the
Property, Whether or not Borrower is residing in the Property, Botrower shall maintain the Property in
order to prevent the Property from deteriorating or decreasing in value due fo its condition, Unless it is
determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking of, the Property, Borrower
shall be responsible for repairing or restoring the Property only if Lender has released procesds for such
purposes. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of
progress payments as the work is compieted, If the insurance or condernnation proceeds are not sufficient
10 Tepair or restere the Property, Borrower is not relicved of Boarrower's obligatien for the completion of
such repair or restoration.

Lender or its agent may make reasonable entries upon and inspections of the Property. 1f it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

8. Berrower's Loan Application. Borrower shall be in default if, during the Loan application
process, Borrower or any persons or entitics acting at the direction of Borrower or with Borrower's
knowledge or consent gave materially faise, misleading, or inaccurate information or statements to Lender
(or failed te provide Lender with material information) in connection with the [oan., Material
representations include, but are not limited to, representations concerning Borrower's occupancy of the
Property as Borrower's principal residence.

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrumeat. [f
() Borrower fails to perform the covenants and agreements contzined in this Security Instrument, (b} there
is a legal proceeding that might significantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as & proceeding in bankruptey, probate, for condemnation or forfeiturs, for
enforcement of a lien which may attain priority over this Sccurity Instrument or to enforce laws or
regulations), or (¢} Borrower has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and rights under this Seourity
Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property (as set forth below), Lender's actions can include, but are notYimited to: (a) paying any sums
secured by a lien which has priority over this Security Instrument; (b) appdgring in court; and (c) paying
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reasonabie attorneys’ fees to protect its interest in the Property and/or rights under this Security
Instrurnent, including iss secured position in a bankruptey proceeding. Securing the Property includes, bud
is not limited to, making repairs, replacing doors and windows, drainimg water from pipes, and eliminating
building or other code violations or dangerous conditions. Although Lender may take action under this
Section 9, Lender dogs not have to do so and is not under any duty or obligation to do so. It is agreed that
Lender incurs no tiability for not taking any or all actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to Borrower requesting
payment,

If this Security Instrunient is on a leasehold, Borrower shall comply with all the provisions of the
feasc. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless
Lender agrees to the merger in writing.

16¢. Mortgage Insurance. [f Londer required Mortgage Insurance as a condition of making the Loan,
Borrower shall pay the premivms required to maintain the Mortgage Insurance in ¢ffect, If, for any reason,
the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage insurer that
previously provided such insurance and Borrower was required to make separately designated payments
toward the premiums for Mortgage fnsurance, Borrower shall pay the premiums requircd to obtain
coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
marigage insurer selected by Lender. [f substantially equivaieni Morigage Insurance coversge is not
available, Borrower shali continue 10 pay to Lender the amount of the separately designated payments that
were due when the insurance coverage ceased to be in offect. Lender will accept, use and retain these
payments as a non-refundable loss reserve in licy of Maortgage Insurance. Such loss reserve shall be
non-refundable, notwithstanding the fact that the Loan is uitimately paid in full, and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve, Lender can no longer require loss
reserve payments if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires
separately designated payments toward the premiums for Mortgage Insurance, If Lender required Morigage
Insurance as a condition of making the Loan and Borrower was required to make separately designated
payments foward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to
maintain Morfgage [nsurance in cffect, or to provide a non-refundable loss reserve, until Lender's
requirement for Mortgage insurance ends in accordance with any writien agreement between Borrower and
Lender providing for such termination or until termination is required by Applicable Law. Nothing in this
Section 10 affects Borrower's obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses Lender {or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not 2 party to the Mortgage
Insurance.

Mertgage insurcrs evaluate their total risk on all such insurance in force from time to time, and may
enter into agreements with other partics that share or modify their risk, or reduce losses. These agreements
are on terms and conditions that are satisfactory to the morigage insurer and the other party (or partics) to
these agreements, These agreements may require the mortgage insurer to make payments using any source
of funds that the morigage insurer may have available {which may include funds obtained from Mortgage
insurance premiums}.

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing, may receive {direcily or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrower's payments for Mortgage Insurance, in
exchange for sharing or modifying the mortgage insurer’s risk, or reducing losses, [T such agreement
provides that an affiliate of Lender takes a share of the insurer’s risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance.” Further:

{n) Any such agreements will net affect the amounts that Borrower bas agreed to pay for
Mortgage Insurance, er any other terms of the Loan. Such agreements will oot increase the pmount
Borrower will owe for Mertgage Insurance, and they will not entitle Borrower to any refund.
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(b) Any such apreements will not affect the rights Borrower has - if any - with respect to the
Mortgage Insurnnce vnder the Homeewners Protection Act ef 1998 or any other law. These rights
may include the right to receive certain disclosures, to request and obtaln cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated autematically, and/or to recefve a
refund of any Mortgage Insurance premiums thot were unearned at the time of such cancellation or
termination.

1. Assignment of Miscelianeous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby
assigned to and shaif be paid to Lender,

If the Property is damaged, such Miscellancous Proceeds shall be appiied to restoration or repair of
the Property, if the restoration os repair is cconomically feasible and Lender's security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Procesds
untit Lender has had an opportunity to inspect such Property to ensure the work has been complsted to
Lender's satisfaction, provided that such inspection shall be underteken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
compicted. Uniess an agreement is made in writing or Applicable Law requires interest to be paid on such
Miscellancous Proceeds, Lender shall not be required to pay Borrowsr any interest or carnings on such
Miscellaneous Preceeds. If the restoration or repair is net economically feasible or Lender's security would
be lessened, the Miscellancous Procecds shait be applied to the sums securced by this Security Instrument,
whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shali be
applicd in the order provided for in Section 2.

In the event of a total taking, destruction, or loss in value of the Property, the Miscellancous
Preceeds shall be applied te the sums sceured by this Security Instrument, whether or not then due, with
the excess, if any, paid to Borrower,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is cqual to or
greater than the amount of the sums secured by this Security [nstrurnent immediately before the partial
taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the sums
secured by this Sccurity Instrument shall be reduced by the amount of the Miscellaneous Proceeds
multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, dcstruction, or loss in value divided by (b) the fair market value of the Property
immediately before the partial taking, destruction, or foss in value. Any balance shall be paid to Borrewer,

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market
value of the Property immediately before the partial taking, destruction, or loss in value is less than the
amount of the sums secured immediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Misccllancous Proceeds shall be applied to the sums
sgcured by this Security Instrument whether or not the sums are then due,

If the Property is abandened by Borrower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offers 1o make an award to settle a claim for damages,
Borrower fails to respend to Lender within 30 days after the date the notice is given, Lender is authorized
to vollect and apply the Miscellaneous Proceeds cither 1o vestoration or repair of the Property or to the
sums secured by this Sccurity Instrument, whether or not then due. "Opposing Party" means the third party
that owes Borrower Miscellancous Procceds or the party against whom Borrower has a right of action in
regard to Miscelianeous Proceeds.

Borower shall be in defuult if any action or proceeding, whether civil or criminal, is begun that, in
Lender's judgment, could result in forferture of the Property or other material impairment of Lender's
interest in the Property or rights under this Security Instrument. Berrower can cure such a default and, if
acceleration has occurred, reinstate as provided in Scetion 19, by causing the action or proceeding to be
dismissed with 2 ruling that, in Lender's judgment, precludes forfeiture of the Property or other material
impairment of Lender's interest in the Property or rights under this Security Instrument, The proceeds of
any award or claim for damages that are attributable to the impairment of Lender' s interest in the Propesty
are hereby assigned and shall be paid to Lender.

Al Miscetlaneous Proceeds that are not applied to restoration. or repair of the Property shall be
applied in the order provided for in Section 2. .
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Bxtension of the time for
“payment or modification of amortization of the sums secured by this Sccurity Instrument granted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the fability of Borrower
or any Successors in [nterest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or fo refuse to extend time for payment or otherwise modify
amortization of the sums secured by this Security Instrument by reason of any demand made by the original
Borrower or any Succcssors in interest of Borrower, Any forbessonee by Lender in exercising any right or
remedy inchuding, without limitation, Lender's acceptance of payments from third persons, entifies or
Successors in Interess of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy.

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants
and agrees that Borrower's obligations and lability shall be joint and several. However, any Borrower who
co-signs this Sccurity Instrument but does not exceute the Note (a "co-signer™): (a) is co-signing this
Security Instrument only to mortgage, grant and convey the co-signer's interest in the Property under the
terms of this Security Instrument; (b) is not personally obligated to pay the sums sccured by this Security
Instrument; and (¢) agrees that Lender and any other Borrower can agree to extend, modify, forbear or
make any accommodations with regard to the terms of this Security Instrument or the Note without the
co-signer's consent.

Subject to the previsions of Section 18, any Successor in Interest of Borrower who assumes
Borrower's obligations under this Security Instrument in writing, and is approved by Lender, shall obtain
all of Borrower's rights and benefits under this Security Instrument. Borrower shall ot be released from
Borrower's obligations and liability under this Security Instrument unless Lender agrees to such release in
writing, The covenants and agreements of this Scearity Instrument shall bind (cxcept as provided in
Section 20) and benefit the successors and assigns of Lender.

14. Loan Cherges. Lender may charge Borrower fees for services performed in connection with
Borrower's default, for the purpese of protecting Lenders intercst in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees,
In regard to any other fees, the absence of express authority in this Security Instrument fo charpe a specific
fee te Borrower shall not e construcd as a prohibition on the charging of such fee. Lender may not charge
fees that are cxpressly prohibited by this Secarity Instrument or by Applicable Law,

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so
that the interest or other loan charges collected or 1o be collected in connection with the Loan excesd the
permitted limits, then: (a) any such lean charge shall be reduced by the amount necessary to reduce the
¢harge to the permitted limit; and (b} any sums alrendy collected from Borrower which exceeded permitted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the srincipal
owed under the Nole or by making ¢ direct payment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charpe (whether or not 2
prepayment charge is provided for under the Nete). Borrower's acceptance of any such refund made by
dircet payment to Borrower will constitute a waiver of any right of action Borrower might have arising out
of such overcharge.

15, Notices. All notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower i connection with this Security Instrument shail be deemed to
have been given to Borrower when mailed by first class mail or when actually defivered to Borrower's
notice address if sent by other means. Notice 1o any one Borrower shall constitute notice to all Borrowers
uniess Applicable Luw cxpressly requires otherwise, The notice address shall be the Property Address
uniess Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly
notify Lender of Borrower's change of address, If Lender specifics a procedure for reporting Borrower's
change of address, then Borrower shall only report 2 change of addrcss through that specified procedure.
There may be only one designated notice address under this Security Instrument at any one time. Anry
notice to Lender shail be given by delivering it or by maiting it by first class mail to Lender’s address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in
sonrcetion with this Seourity Instrument shall not be deemed to have been given fo Lender until actuslly
received by Lender. If any notice roguired by this Security Instrument is also required under Applicable
Law, the Applicable Law requirement will satisfy the corresponding requitement under this Security
[nstryment,

indtiags
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16. Geverning Law; Severability; Rules of Construction, This Security Instrument shall be
governed by federal law and the law of the jurisdiction tn which the Property is located. All rights and
obligations contained in this Sceurity Instrument are subject to any requirements and Wmitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the partics to agree by contract or it
wnight be siient, but such silence shall not be construed as & prohibition against agreement by contract. In
the event that any provision or clause of this Security Instrument or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision,

As used in this Security Instrument: (a) words of the masculine gender shall mean and include
corresponding neuler words or words of the feminine gender; (b) words in the singular shall mean and
include the plural and vice versa; and (0) the word "may" gives sole discretion without any obligation to
take any action.

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Transfer of the Property or a Beneficinl Interest in Borrower. As used in this Seciion 18,
"Intercst in the Property” means any legal or beneficial interest in the Property, including, but not limited
to, those benoficial interests transferred in a bond for deed, contract for deed, installment sales contract or
escrow agreement, the intent of which is the transfer of title by Berrower at a future date 1o & purchaser.

If alt or any part of the Property or any Interest in the Property is sold or transferred (or if Berrower
is not a natral person and a beneficial interest in Borrower is sold or ransferred) without Lender's prior
written consent, Lender may require immediate payment in full of all sums secured by this Security
Instrument. However, this option shall not be exercised by Lender if such exercise is prohibited by
Applicable Law,

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a pericd of not less than 30 days from the date the notice is given in accordance with Section 13
within which Borrower must pay all sums sceured by this Security Instrument, [f Borrower fails to pay
these sums prior (o the expiration of this period, Lender may invoke sny remedies permitted by this
Security Instrument without further notice or demand on Borrower,

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,
Borrower shall have the right to have enforcement of this Security Instrument discontinned at any time
prior to the earfiest of; (a) five days before sale of the Property pursuant to any power of sale contained in
this Security Instrument; (b) such other period as Applicable Law might specify for the termination of
Borrower's right to reinstate; or {c) entry of a judgment enforcing this Security Instrument. Those
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security
Instrument and the Note as if no acceleration had ocourred; (b) cures any default of any other covenants or
agreements, (¢} pays all expenses incorred in enforcing this Security Instrument, including, but not limited
te, reasonable attorneys' fees, property inspection and valuation fees, and other fees incurred for the
purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and {d)
takes such action as Lender may reasonably require to assure that Lender's inferest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security
Instrument, shall continwe unchanged. Lendsr may require that Borrower pay such reinstatement sums and
expenses in cne or more of the following forms, as selected by Lender: (a) cash; {b) money order; (¢}
certified check, bank check, treasurers check or cashier’s check, provided any such check is drawn upon
an institution whose deposits are insured by a federal agency, instrumentality or entity; or (@) Electronic
Funds Transfer. Uper reinstatement by Berrower, this Security {nstrument and obligations secured hereby
shall remain fully effective as if no acceleration had occurred, However, this right to reinstate shafl not
apply in the case of acceleration under Section 18,

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or 4 partial interest in
the Note {together with this Security Instrument) can be sold onc or mere times without prior notice to
Borrower, A sale might vesult in a change in the entity {known as the "Loan Servicer”) that coliects
Periodic Payments due under the Note and this Security Instrument and performs other mortgage loan
servicing abligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or wore changes of the Loan Servicer unrelated 10 8 sale of the Nats, [f there is & change of the Loan
Servicer, Borrower will be given written notice of the change which will Nate the name and address of the
new Loan Servicer, the address to which payments should be made and other information RESPA
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requires in connection with & notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by & Loan Servicer other than the purchaser of the Note, the mortgage loan servicing obligations
1o Borrower will remain with the Loan Servicer or be transferred o a successor Loan Servicer and are not
assumed by the Note purchaser unless otherwise provided by the Note purchaser,

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an
individual litigant or the member of a class) that arises from the other parly's actions pursuant to this
Security Instrument or that alleges that the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender Lias notified the other party (with such
notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the
other party hereto 2 reasonable period afier the giving of such notice to take corrective action. if
Applicable Law provides u time period which must elapse before certain action can be taken, that time
period will be deerned to be reasonable for purposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to
Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity fo take corrective
actien provisions of this Scction 20,

21. Hazardous Substances. As used in this Section 2}: (a) "Hazardous Substances”™ are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flunmeble or toxic petroleusm products, toxic pesticides
and herbicides, volatile solvents, materials containing asbestos or formaldehyde, and radioactive materials;
(b) "Environmental Law" means federal [aws and Jaws of the jurisdiction where the Property is located that
relate to health, safety or environmental protection; (¢) "Environmental Cleanup” includes any response
action, remedial action, or removal action, as gefincd in Environmental Law; and (d) an "Environmental
Cendition" means a condition that can cause, contribute to, or otherwise trigger an Environmental
Cleanup.

Borrower shall not cause or permil the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor alfow anyone clse to do, anything affecting the Property (a) that is in violation of any Environmental
Law, {b) which creates an Environmental Condition, or (¢} which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Preperty of small quantities of
Hazardous Substances that are generally recognized to be appropriate 1o normal sesidential uses and o
maintenance of the Property (including, but net limited to, hazardous substances in consumer products),

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
ar other action by any governmental or regulatery ngency or private party involving the Property and any
Hazardous Substance or Eavironmental Law of which Borrower has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any Hazardous Substance, ard {c) any condition caused by the presence, use or release of a
Hazardous Substance which adversely affects the value of the Property. If Borrower learns, of is notified
by any governmental or regulatery authority, or eny private party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, Borrower shalt promptly take all TECESSATY
remedial actions in accordance with Environmental Law. Nothing herein shall create any obtigation on
Lender. for an Environmental Cleanup.
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NON-UNIFORM COVENANTS, Borrower and Lender further covenant and agree as follows:

22, Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following
Borrower's breach of any covenant or agreement in this Secarity Instrumment {but not prier to
aceeleration under Section 18 unless Applicable Law provides otherwise), The notice shall specify: (a)
the default; (b) the action regnired to cure the default; (¢) a date, not less than 30 days from the date
the notice is given to Borrower, by which the defaubt must be cured; and (d) that failure to cure the
default on or before the date specified in the notice may result in acceleration of the sums secured by
this Security Instrument and sale of the Property. The notice shali further inform Borrower of the
right to reinstate after acceleration and the right to bring a court action to assert the non-existenice of
a default or any other defease of Borrower to acceleration and sale, If the default is not cured on or
before the date specified in the notice, Lender at ks option may require immediate payment in full of
all sums secured by this Secarity Instrument without further demand and may inveke the power of
sale granted by Borrower and any other remedies permitted by Applicable Law. Borrower appoints
Lender the agent and aftorney-in-fact for Borrower te exercise the power of sale. Lender shall be
entitted to collect alf expenses incurred im pursuing the remedies provided in this Section 22,
including, but not limited to, reasonable attorneys' fees and costs of title evidence,

If Lender invokes the power of sale, Lender shall give a copy of a nofice of sale by public
advertisement for the time aud in the manner preseribed by Applicable Law. Lender, without further
demand on Borrower, shall sell the Property at public auction to the highest hidder at the time and
place and under the terms designated in the notice of sale in one or more parcels and in any order
Lender derermines. Lender or its designee may purchase the Property at any sale.

Lender shall convey fo the purchaser indefensible title to the Property, and Borrower hereby
appoints Lender Borrower's agent and attorney-in-fact to make such conveyance. The recitals in the
Lender's deed shatl be prima facie evidence of the truth of the statements made therein, Borrower
covenunts and agrees that Leader shall apply the proceeds of the sale in the following order: (a) to ali
expenses of the sale, including, but not limited to, reasenable attorneys' fees; (b) to all sums secured
by this Security Instrument; and () any excess to the person or persons lepally entitled to it, The
power and sgency granted are coupled with an interest, are irrevocable by death or etherwise and are
cumulative to the remedies for collection of debt as provided by Applicable Law.

if the Property is sold pursuant to this Section 22, Borrower, or any person holding possession
of the Property through Borrower, shall immediately serrender possession of the Property te the
purchaser &t the sale. I possession is not surrendered, Borrower or such person shall be a tenant
holding over and may be dispossessed in accordance with Applicable Law.

23. Release, Upon payment of all sums secured by this Security Instrument, Lender shall cancel this
Security Instrument, Borrower shall pay any recordation costs, Lender may charge Borrower a fee for
refeasing this Sccurity Instrument, but only if the fee is paid o a third party for scrvices rendered and the
charging of the fec is permitied under Applicable Law.

24. Waiver of Hemestead. Borrower waives all rights of homestead exemnption in the Property,

25. Assumption Not a Novation. Lender's acceptance of an assumption of the obligations of this
Security [nstrument and the Nete, and any release of Borrower in connection therewith, shall not constitute
a novation.

26, Security Deed. This conveyance i5 to be construed under the existing faws of the State of Georgia
as a deed passing title, and net as & mortgage, and is intended to securc the payment of all sums secured
hereby.
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BORROWER ACCEPTS AND AGREES to the ferms and covenants contained in this Sccurity

Instrument ang in

y Rider executed by Borrower and recorded with it
: F, Borrower has signed and sealed this Security Instrument.
:::a: g‘ ; (Seal)
0 ~Barrower

ﬁ'\t \ {Seal)
MICHAEL\A FARR “Borrower
{Seal) {Seal)
-Barrower ~Barrower
(Seal) (Seal)
-Borrower -Borrawsr
(Seal) (Seal)
-Barrower -Borrowsy

STATE OF GEORGIA,
Stgned, sealed snd delivered in the presence of:
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ADJUSTABLE RATE RIDER

{LIBOR Six-Month index (As Published in The Wall Streer Journal)-Rate Caps)
2YEAR RATE LOCK, 5 YEAR INTEREST ONLY PERIOD

THIS ADJUSTABLE RATE RIDER is made this 3rd day of January, 2006 ,
and is incorperated into and shall be deemed to amend and supplement the Mortgage, Deed of Trust, or
Security Deed (the "Security Instrument”) of the same date given by the undersigned ("Borrower”} to secure
Berrower's Adjustable Rate Note (the "Note") to
Naw Century Mortgage Comporation
{"Lender") of the same date and covering the property described in the Security Instrument and located at:

3950 PARIAN RIDGE RD NW, ATLANTA, GA 30327
{Property Address)

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES IN THE INTEREST
RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE MAXIMUM RATE
BORROWER MUST PAY,

ADDITIONAL COVENANTS, In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lender further covenant and agree as follows:

A, INTEREST RATE AND MONTHLY PAYMENT CHANGES
The Note provides for an initial interest ratc of 7.650 %. The Note provides for
changes in the interest rate and monthly payments as follows:

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES

{A) Change Dates

The interest rat [ will pay may change on the first day of February, 2008
and on the same day of every 6th month thereafter. Fach date on which my interest rate could changc is
called an "Intgrest Rate Change Date.”

{B) The index

Beginning with the first [nterest Rate Change Date, my intorest rate will be based on an Index phus 2
margin. The "Index” is the average of interbank offered rates for six-month dollar deposits in the London
market {"LIBOR"), as published in The Welf Street Journal "Money Rates” Table. The most recent Index
figure available as of the first business day of the month immediately preceding the menth in which the
Interest Rate Change Date occurs is called the "Current Index.”

If the Index is nio longer available, the Note Holder will choose s new index that is based upen
compurable information, The Note Holder will give me notice of this choice.

NCMC
Fixed/ ARM Six Manth LIBOR

Interest Only Rider {Multistate) Lo
RE4AT (651005 Pags Lofd i

-
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(C) Calculation of Chanpes

On each Interest Rate Change Date, the Nete Holder will calealate my new interest rate by adding

Six And Five Hundredth(s) pereentage points { 6.050 %) to the
Current Index. The Note Helder will then round this figure to the nearest one-eighth of one percentage point
(0.125%). Subjeet to the limits stated in Section 4{13) below, this amount will be my new interest rate yntil
the next {mterest Rate Change Date,

(i) Interest-Qaly Period, The “Interest-only Period" is the period from the date of this Note

through February 1, 2011, called the "Amortization Start Date.” During the Interest-onl

Period, my monthly payments will only pay the interest | owe. During the Interest-onky Perioi

the Note Holder will calculate the amount of my monthly payment to be one-twelfth {i/12th) of

ong (1) yenr's interest at the then applicable interest rate, The result of this calculation will be the

ameunt of my monthly payment until changed.

(i) Amortization Period. Beginning on the  Amortization Date my monthly payments will
nclude principal. Starting on the Amortization Start Date and continuing untit the Maturity Date,
on cach Interest Rate Change Date the Note Holder will calculate the amount of the monthly
payment that would be sufficient to fully repay the remaining unpaid principal in equal monthly
payments by the Maturity Date at the new interest rate, assuming, for purposes of cach
caleulation, that the interest rate did not change again, The result of this celeulation will be the
new amount of my monthly payment until the next Interest Rate Change Date.

(D} Limit on Interest Rate Changes

The interest rate [ am required to pay at the first Change Date will not be greater than %.150 % or less
than 7.650 %. Thercafier, my interest rate will never be increased or decreased on any single Interest Rate
Change Date by more than one and one half percentage points {1.5%) from the rate of interest T have been
paying for the preceding month, My imerest rate will never be greater than 14.650 % or less than 7.650 %,

(E} Effective Date of Changes

My new interest rate will become effective on cach Interest Rate Change Date. | will pay the amount of
my new monthly payment beginning on the first monthly payment date after the Interest Rate Change Date
ontil the amount of my monthly payment changes again,

(F} Notice of Changes

The Nete Holder witl deliver or mail to me a notice of any changes in my interest rate and the amount
of my monthiy payment at least 25 days before the effective date of any change. The notice will include
information required by taw to be given to me and also the titte and telephone number of a person who will
answer any gquestions [ may have regarding the notice.

11. GOVERNING LAW - SECURED NOTE

The Note is governed by federal law and the law of the jurisdiction in which the property encumbered by the
Security Instrument {as defined below) is focated, In addition to the protections given to the Note Holder
under the Note, a Mortgage, Deed of Trust or Security Deed (the "Security Instrement”), dated the same date
as the Note protects the Note Holder from possible {osses which might result if | do not keep the promises
which 1 make in the Note, That Security Instument deseribes how and under what conditions [ may be
required 1o make immediate payment in full of 2l amounts I owe under the Note, Some of those conditions
are described as follows:

NCMC Puge 2 of 3
Fived/ ARM Six Month LIBOR age 2o ]
interest Only Rider (Multistate)

RE-441  (05:005)
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B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER.
Uniform Covenant [8 of the Sccurity Instrument is amended to read as follows:

Transfer of the Property or a Beneficial Interest in Borrower, I all or any part of the Property or any
interest in it is sold or transferred (or if o beneficial interest in Borrower is sold or transferred and Borrower
is not & natural person) without Lender's prior written consent, Lender may, at its option, require immediate
payment in fll of all sums secured by this Security Instrument, However, this option shall not be exercised
by Lender if exercise is prohibited by federal law as of the date of this Sccurity Instrument,

If Lender excreiscs this option, Leader shall give Borrower notice of acceleration. The notice shail
provide a period of not less then 30 days from the date the notice is deliversd or mailed within which
Borrower must pay all sums secured by this Security instrument. If Borrower fails to pay these sums prior 10
the explration of this period, Lender may invoke any remedics permitted by this Security Instrument without
further notice or demand on Borrower,

BY SIGNTNG ELOW, Borrower accepts and agrees to the terms and covenanis contained in this
Adjuy

«Borvower ~Borrower

«Bomwawer «Berrower
~Botrower <Botrawer
~Botrawer ~Borower

(Sign Original Oniy}

NCMC
Fized! ARM Six Month LIBOR

Interest Only Rider {Muitistato}
RE-441  (G51005) Page 3 of 3 m
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PREPAYMENT RIDER
ADJUSTABLE RATE LOAN

This Prepayment Rider is made this 3rg day of January 2006 . and is incorporated
inte und shall be deemced to amend and supplement the Promissory Note (the "Note") and Mortgage, Deed of
Trust or Sccurity Deed (the "Sccurity Instrument”) of the same date given by the undersipned (the
"Borrower"} to secure repayment of Borrower's Note to

Mew Century Mortgage Corporation {the "Lender”).
To the extent thar the provisions of this Prepayment Rider arc inconsistent with the provisions of the Note
andfor Security Instrument, the provisions of this rider shall prevail over and shall supersede any such
inconsistent provisions of the Note andfor Security Instrument,

In addition to the covenants and agreements made in the Note and Security Instrument, the Borrower and
Lender farther covenant and agree as follows:

5. BORROWERS RIGHT TQ PREPAY

1 have the right to make prepayments of principal any fime before they are due. A payment of
princigal only Is known as a "prepayment”, When ¥ make a prepayment, I will tell the Note Holder in
writing [ am doing so. The Note Holder will use all of my prepayments to reduce the amount of
principal that T owe under this Note. If | make a partinl prepayment, there will be no changes in the
due dates of my monthly payments untess: the Note Holder ngrees n writing to those changes. My
partial prepayment may reduce the amount of my monthly payments afrer the first Change Date
fellowing my partial prepayment.

Hwithin - 2 year(s) from the date of execution of the Security [astrument, | make a full
prepayment or, in cerfain cases a partial prepoyment, and the total of such prepayment(s) in any
12-month period exceeds TWENTY PERCENT (26%) of the ariginal principat ameount of this lean, I
will psy a prepayment charge in an amount equal to the payment of 6 months advance interest on the
amount by which the total of my prepayment(s) within that 1Z-month peried exceeds TWENTY
PERCENT (20%) of the original principal amount of the Joan.

BY SIGNING BELO accepts and agrees to the terms and covenants contained i this

gsz:%

NCMC

Prepay Rider - ARM (Multismee) SR

RE-t03 (0208060 Page | of §
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_ EXHIBIT "A"
LEGAL DESCRIPTION OF PROPERTY

ALL THAT TRACT PARCEL OF LAND LYING AND BEING IN LAND LOT 216 OF THE 17TH DISTRICT
OF FULTON COUNTY, GEORGIA, BEING LOT 17, PARIAN RIDGE ROAD SUBDIVISION, AS PER
PLAT RECORDED IN PLAT BOOK 58, PAGE 127, FULTON COUNTY, GEORGIA RECORDS, WHICH

SAID PLAT IS HEREBY INCORPORATED HEREIN AND MADE A PART HEREQOF BY THIS
REFERENCE; BEING IMPROVED PROPERTY.

Dewrell Sacks File #0512A5581ATL
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GRANTOR: MICHABL A FARR ' ! Deed Book 4179Q Py 236
¢ Juanita Hicks

4] i
LENDER: new Century Mortgage Corporation Fﬁﬁogfcfggf;:ugpsg;g

DATE OF SECURTY DEED:  January 3, 2006

WAIVER OF BORROWER'S RIGHTS

8y EXECUTION CF THIS PARAGRAPH, OGRANTOR EXPRESSLY. (1) ACKNOWLEDGES THE RIGHT TO
AGCGEIERATE THE DEBT AND THE POWER OF ATTORNEY GIVEN HEREN TO LENDER TO SELL THE PREMISES
BY NONJUDICIAL FORECLOSURE UPON DEFAULT BY GRANTOR WITHOUT ANY JUDICIAL HEARING AND
WITHQUT ANY NOTICE OTHER THAN SUCH NOTICE AS IS REQURED TQ BE GIVEN UNDER THE PROVISIONS
HERECF, (2) WAIVES ANY AND ALL RIGHTS WHICH GRANTOR MAY HAVE UNDER THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES, THE VARIOUS PROVISIONS OF
THE CONSTITUTION FOR THE SEVERAL STATES, OR BY REASON OF ANY OTHERAPPLICABLE LAW TO NOTICE
AND TO JUDICIAL HEARING PRIOR TO THE EXERCBE BY LENDER OF ANY RIGHT OR REMEDY HEREN
PROVIDED TQ LENDER, EXCEPT SUCH NOTICE AS IS SPEQFICALLY RECUIRED TC BE PROVIDED HERECF:
(3} ACKNOWLEDGES THAT GRANTOR HAS READ THIS DEED AND SPECIFICALLY THIS PARAGRAPH AND ANY
AND ALL QUESTIONS REGARDING THE LEGAL EFFECT OF SAID DEED AND ITS PROVISIONS HAVE BEEN
EXPLAINED FULLY TO GRANTOR AND GRANTOR HAS BEEN AFFORDED AN OPPORTUNITY TO CONSULT WITH
COUNSEL OF GRANTOR'S CHOICE FRIOR TO EXECUTING THIS DEED; (4) ACKNOWLEDGES THAT ALL ERS
OF THE AFORESAID RIGHTS OF GRANTOR HAVE BEEN MADE KNOWINGLY, INTENTIONALLY A ILLINGLY
8Y GRANTOR AS PART OF A BARGAINED FOR LOAN TRANSACTION; AND (5) AGREESTHA PROVISIONS
HEREQG ARE INCORPORATED INTO AND MADE A PART QF THE SECURFYADEED.

READ AND AGREED BYGRANTOR; O?f\
Signed, Sealed and dellvered in the presence of: ; ! ¥ (Seal)
MICHAE@ E‘ARR‘ “Grantor
C&j: % (Seal)
- ;Af:fE AAAAAA ! -Grantor
LA CHA
NOTARY PUBLSEE

Shding Count { (Seal)
b «Grantor

b
(Seal)
-Grantor

CLOSING ATTORNEY'S AFFIDAVIT

K

B‘efcre"’tha undersigned attesting officer persorally appeared the undersigned closing attarney, who, having
been first duly swor n acCording to lew, siates under oath as follows |

. In closing the above loan, bul priar to the exacution of the Deed to Secure Debt and ” Waiver of the Barrows ' s
Rights" by the Borrower&s), I reviewed with and explained to the Borrower(s) the terms and provisions of the Deed
1o Secure Debt and parlicularly the provisions thereof authorizing the Lender to sell the Secured property by a
nonjudic izl foreciosure under a powar cf sale, together with the "Waiver of Borrower's Rights” and infaormied he
Barrowe r(s) of Borrower's rights under the Consiitution of the State of Georgia and ths Constitution of the United
States lo notice and a judiclal hearing prior to such foreclosure in the absence of a knowing, intentiona! and Wil n
contractual waiver by Borrower(s) of Borower's rights, After said review with and explanation to Borrower(s),
Borrower(s) executed the Deed to Secure Debt and "Waiver of Borrowe r's Rights.”

i Based on said review with and explanation to the Borrower(s), it is my cpinion that Borrowelrﬁs knowi ngly,
intentionally and wa_!lmg;lgr executed the waiver of Borrower's constitutions! rights to notice ang judiclal neering priar
to any such nonjudic ial foreclosure,

Sworn to and subscribed before me

t forth above,

or: the date sel
PAMEL A CHASE‘ - W
NOT,
pnnnlﬁi‘i ES?LE? ’ V / y

State inc&m‘gw '{éublic Closing Attorney
My Comm. Expires My, 25, 2007}

FORECLOSURE CLOSING DISCLOSURE

{3 ~ififom you that if you fail to meet any condition or term of the
nnection with obtaining a mortgage loan you may lase the property that serves as

gage loan through foreciosure. QJ:__( ,

u \)
MICHARL AUARR h

%QW(G A) 1840100 VMHE MORTGAGE FORMS - (B00)S2 17291 1/04
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O Scoliard Declaration: sRgz36:0f A&
: , - Filed and Recorded Jan-23-2007 Bti3vpu
. eA7V-RkB25111
. Juanita Hicks
. ) Clerk of Superior Court

Felten County, Beorgia

Hecording Reguestad by &
when Racorded Return Jo!
US Hecordings, Inc.
2925 Country Drive Ste 201
51, Paui, MN 55117
L

(RERRRRERHG AR
CORPORATION ASSIGNMENT af mow m

FOR VALUE RECEIVED, New Century Mortgage Corporation

the undersigned hereby grants, assigns and transfers to

Mortgage Electronic Registration Systems, Inc., its successors
and assigns, PO Box 2026 Flint, Michigan 48501-2026

all beneficial interest under that certain Deed of Trust dated 1/3/2006
executed by MICHAEL A FARR and CYNTHIA FARR

TO/FOR: NEW CENTURY MORTGAGE CORPORATION

and recorded in Book&/ 72 onPage 2/ 7 as Instrument No, 3= GO on g/ - /@ - 2ol official

Records in the County Recorder's Office of Fulton County, Georgia.

MORTGAGE AMOUNT:  $999,000,60

LEGAL: LEGAL ATTACHED

TOGETHER with the note or notes therein described or referred to, the money due and to become due thereon with interest,
and all rights accrued or to accrue under said Deed of Trust.

\\\\“\\““" New Century Mortgage Corporatien

Qj{ﬂON

Name: Adp i S:r%ﬁ

: California }
COUNT Orange )
Cn before me, the undersigned, a Notary Public in and for said State personally appeared Alfred
Vandermade, AVP Shipping Manager of New Century Morigage Corporation persenally known to me to be the person
whose rame is subscribed o ¢ ithin instrument and acknowledged to me that s/he executed the same in hisfher
zuthorized capacity, and that by his ignature on the instrument the entity upon behalf of which the person acted,
executed the instrument. WITNESS my hdnd.and official seal.

MERS Phon: 1-888-679-6377
MU0 02uAblood 24O

Nosary Public in and for said State

Prepared by Pat Hansen, Residential Funding
Company, LLC, One Meridian Crossings, Suite 100,
Minneapolis, MN 35423, (952) 679-4000.

Exhibit 1 -
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o ‘ . Deed Book 44326 Py 2@7
* Juanita Hicks
- - . Clerk of Superior Lourt

CALIFORNIA ALL-PURPOSE
ACKNOWLEDGEMENT

STATE OF CALIFORNIA
COUNTY OF ORANGE

On January 2, 2007 before me Erika Reyes, A Notary Public in and
for Orange County and the State of California, personally appeared Alfred
Vandermade, A.V.P./ Shipping Manager, who proved to me on the basis.
of satisfactory evidence to be the persons whose names are subscribed to the
within instrument and acknowledged to me that their authorized capacities,
and that by their signatures on the instrument the persons, or the entity upon

behalf of which the persons acted, executed the instrument.

Witness my hand and official seal

NG e L
“ Q

U36389780-¢1GM02

CORP ASGT HTG

LOANE (8424017 ; :
US Recorginas Signature of Notary Public

- Erika Reyes
COMMISSION # 1455401
COMMISSION EXPIRES:

December 9,2007
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Deed Book T133S5 Py 492
Filed and Recorded Jun-P2-2@12 BB:154s
ERIE2-BL7B718
Cathelene Robinson
Elerk of Superior Court
Fulton County, Beorgia

RETURN DOCUMENT T0:
PENDERGAST & ASSOCIATES, P.C.
SOUTH TERRACES STE 060

115 PERIMETER CENTER
ATLANTA, GA 30346

Our File No. 12.04274

MIN #1002696101042401 71

ER

STATE OF Pennsylvania
COUNTY OF Monggomery
TRANSFER AND ASSIGNMENT

FOR VALUE RECEIVED, the undersigned does hereby sell, assign, transfer, set over and
convey unto U.S. Bank, National Association, as Trustee for RAMP 2006-NC3 ( Assignee ),
whose address is 1100 Virginia Drive, Ft. Washington, PA 19034, its heirs, successors or
assigns, of that certain Security Deed by Michael A. Farr and Cynthia Farr to New Century
Mortgage Corporation, dated January 3, 2006 in the original principal amount of $999,000.00
and recorded in Deed Book 41790, page 217, Fulton County, Georgia records, together with
the real property therein described; and also the indebtedness having this day been transferred
and assigned to the said Assignee together with all of the undersigned s right, title and interest in
and to the said deed, the property therein described and the indebtedness thereby secured.

Witness the hand and seal of the undersigned this / i% day of b-f/"-’t . oz

Signed, sealed and delivered Mortgage Electronic Registration Systems, Inc., its
successors and assigns
in the presence of

;&I&M By: @w»& %WW« Duane Thompson

Unofficial Witness

Paul Dickinson Title: Assistant Secretary
tla { / - Attest: ] . \\\“\\\\mumlmr;mm,,f/ ”
Notary Public Kelly T, Cunninoha St _“@4 %,
My Commission Expir{;s: ngham Title: § §T'.60$?0R4 7‘4'\'-.,))%%
: Fugy E
Ed S?‘;AL E% E
[NOTARY SEAL CORPORATHSEALSEY /=
2 A0 G S
%, 0,08 S §
; G AW
COMMONWE A1+ oF PENNSYLVANIL. 0, ,,Oi'v R

#

NOTAF LT

KELLY T, CUN NH?&A%EA’&O{&Y Public o
M CC:ty of Philadeiphia, Phitg, Coy

Y Commission Expires February 24 2015
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Last Insertion: 08/01/12 Ad#: 1813323 - Account #; 125658

STATE OF GEORGIA
COUNTY OF FULTON
NOTICE OF SALE UNDER POWER IN DEED TO SECURE DEBT Under and by virtue of the
power of sale contained in that certain Deed to Secure Debt from Mickae! A, Farr and Cynthis Farr
o New Cmm:y Mortgage Corporation if the original principal amount of $999,000.00 dated
-G1/D3/2006, and recorded in Deed Book 41790, page 217, Fulton County records, said Security Deed
being last transferred and assigned to U.S. Bank, Nauonal Asgsociation, as Trustee for RAMP 2006-
NE3, the undersigned will sell at public outery to the highest bidder for cash before the Courthouse
door in said County, during the legal hours of sale, on the fivst Tuesday of August, 2012 by U.S. Bank
National Asseciation as Trusiee for RAMP 2006-NC3, as Attomney-in-Fact for Michael A, Farr and
Cynthia Farr the following described property:
Al that tract or parcef of land lying and being in Land Lot 216 of the 17th District of Fultos County,
Georgia, being Lot | 7, Parian Ridge Road Subdivision, as per plat recorded in Plat Book 59, Page 127,
Fulon County, Georgia Records, which said plat is hereby incorporated herein and made a part hereof
by this reference; being improved property,
Property known as! 3950 Parian Ridge Rd NW, Atlanta, GA 30327
The indebtedness secured by said Deed 10 Secure Dbt having been declared due and payable beoause
of default in the payment of the indebtedness secured thereby, this sale will be made for the purposes of
paying the same and all expenses of sale, mcludmg attorney's fees, (notice having been given us
provided by law},
The property will be soid as the property of The Aforesaid Grantors subject to the following:
(1) all pricy restrictive covenants, easements, rights-of-way or encumbrances; (2) all valid zoning
ordinances; {3) matters which would be disclosed by an accurate survey of the property,; (4) the
tstandu;g ad valotem taxes and assessments, (€ any; (5} unpaid water and sewage bills, that constitite
he:}s against the property, whether dus and payab%e or not yet due and payable; and (6} matters of
}epprd{supgrmr to the security deed first set out above.
ugsuapt 9 O.CGA Section 44-14-162.2 the name of the person or entity who has the full aut}mmy to
gotise, pmend, or modify the terms of the aforementioned indebtedness is:
FwM,&G Mp:tgagf:, LLC
I iOO ergnma Avenue
er Washuggton, PA 19034
PHONE: §00-850-4622
Noghing coptained in this Notice of Sale shall obligate Lender to negotiate, amend or modify said
indebredngss.
To. the best of the undersigned's knowledge and belief, the party in possession is Michael A, Farr and
Cynthsa Farr.
U.8. Bank National Assoctation as Trustee for RAMP 2006-NC3, as Attorney-in-fact for Michael
A, Farr und Cynthia Fare. This law firm s scting as a debt collector attempting to collest a debt, any
information obuined will be used for that purpose,
Pendergas, & Associates, P.C,
Seuth Tereaces, Suite 1000
115 Perimeter Center Place
Atlanta, GA 30346
Phone -« (770) 392-0398
Toll Free - (366) $99-7088
WWW. pcndedaw com
Ouerie NG 12-04274
#15138237114sh
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" Last Insert:ion: 08/01/12  Ad#: 1913323 Customer #: 1236358

PENDERGAST & ASSOCIATES
SUITE 1006, SOUTH TERRACES
115 PERIMETER CENTER PLACE
ATLANTA, GA 30346

PUBLISHER 'S AFFIDAVIT

STATE OF GEORGEA
COUNTY OF FULTON
Re: 1933322

Before me, the undersigned, a Notary Public, this day personally
came Patrice Grant who, being duly swom, according to faw, says
she is an agent of ALM Media, LLC,, publishers of the

Daily Repprt, the afficial newspaper published in Atlanta, Ga,

in said county and state, and that the publication, of which the
annexed is a true copy, was published in sald newspaper a5
provided by law on the following dates:

b7/141201%, 07182002, 0772572012, 08/012012
S he

.iiil oA

Bafrice Grant {Agent)

Kgi‘iwééma}} Mosley (Motary Public)

Subscribed and swosm to before me this Ist of August, 2012



12-01899-mg Doc 4-1 Filed 12/10/12 Entered 12/10/12 16:53:58 Exhibit 1 -
Scoliard Declaration Pg 43 of 45

Exhibit F to Scoliard Declar ation




12-01899-mg Doc 4-1  Filed 12/10/12 Enterea 1
| Scoliard Declaration Pg 44 of 45

Last Insertion: 10/30/12 Ad #: 1960762 Account #: 125658

STATE OF GEORGIA

COUNTY OF FULTON

NOTICE OF SALE UNDER POWER IN DEED TO SECURE DEBT Under and by virtue of the
power of sale contained in that certain Deed to Secure Debt from Michael A. Farr and Cynthia Fary
to New Century Mortgage Corpotation in the original principal amourt of $999,000.00 dated
01/03/2006, and recorded in Deed Book 41790, page 217, Fulton County records, said Security Deed
being last transferred and assigned to U.S. Bank, National Association, as Trustee for RAMP 2006-
NC3 in Deed Book 51335, Page 492, the undersigned will sefl at public cutery to the highest bidder for
cash before the Courthouse door int said County, during the legal hours of sale, on the first Tuesday of
November, 2012 by U1.S. Bank Nationa! Association as Trustee for RAMP 2006-NC3, as Atlorney-in-
Fact for Michael A. Farr and Cynthia Farr the following described property:

Adl that tract or parcel of land lying and being in Land Lot 216 of the {7t District of Fulton County,
Georgia, being Lot 17, Parian Ridge Roac Subdivision, as per plat recorded in Piat Book 59, Page 127,
Fuiton County, Georgia Records, which said plat is hereby incorperated herein and made a part hereof
by this reference; being improved property.

Property known as: 3950 Parian Ridge Rd NW, Atlanta, GA 30327

The indebledness secured by said Deed 1o Secure Debt having been declared due and payable because
of default in the payment of the indebtedness seeured thereby, this sale will be made for the pumoses of
paying the same and all expenses of sale, incinding attorney's fees, (notice having been given as
provided by law),

The property will be sold as the property of The Aforesaid Grantors subject to the following:

(1) ail prior restrivtive covenants, easetntents, rights-of-way or encumbrances; (2) all valid zoning
ordinances; (3) matters which would be disclosed by an accurate survey of the property; (4} the
outstanding ad valorem taxes and assessments, if any; {5) unpaid water and sewage bills, that constitute
liens against the property, whether due and payable or not yet due and payable; and (6) matters of
record superior (o the security deed first set out above.

Pursuant to O.C.G.A Section 44-14-162.2 the name of the person ot entity who has the full authority to
negotiate, amend, or modify the terms of the aforementioned indebiedness is:

GMAC Morigage, LLC

1100 Virginia Avenue

FL. Washington, PA 19034

PHONE: 800-850-4622

Pursuant to O.C.G.A. Section 44-14-162 2, nothing contained in this Notice of Sale shall obligate any
entity to negotiate, amend, or modify said indebtedness.

To the best of the undersigned’s knowledge and belief, the party in possession is Michael A, Farr and
Cynthia Farr, '

U.S, Bank National Association as Trustee for RAMP 2006-NC3, as Attorney-in-fact for

Michael A, Fary and Cynthia Farr, .

This law firm {5 acting as a debt collector atternpting to collect a debr, any information obtained will be
used for that purpose. .

Pendergast & Associates, P.C.
South Terraces, Suite 1000
115 Perimeter Center Place
Atlanta, GA 30346
Phone - (770} 392-0398
Toll Free - (366) 999-7088

- www.penderiaw.com
Our File Ne. 12-04274
#1960762:16/94sh
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Last insertion: 1/30/12  Ad#: 1960762  Customer #: 125658

PENDERGAST & ASSOCIATES
SUITE 1006, SOUTH TERRACES
115 PERIMETER CENTER PLACE
ATLANTA, GA 30346

PUBLISHER 'S AFFIDAVIT

STATE OF GEORGIA
COUNTY OF FULTON
Re: 1960762

Before me, the undersigned, a Notary Public, this day personally
came Patrice Grant who, being duly sworm, according to law, 5ays
she i3 an agent of ALM Media, LLC,, publishers of the

Daily Report, the official rewspaper published in Atlants, Ga,

it said county and state, and that the publication, of which the
annexed is a true copy, was published in said newspaper as
provided by law on the following dates:

L0/0%/2002, 10/16/2012, 10/23/2012, 10/30/2012

Patrice Grant {Agent)

4/ Mosle

Kaweemah Mosley (Notary Public)
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Subscribed and sworn to before me this 10/09/2012, 10/] 6/2012, 10/23/2012, 16/30/20120f October,
2612,




