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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
----------------------------------------------------------------x 
 
IN RE:        Case No.: 12-12020 MG 
        Chapter 11 
RESIDENTIAL CAPITAL, LLC, et al. 
        Jointly Administered 
----------------------------------------------------------------x 
GEORGE VAN WAGNER,  

Plaintiff,

-v- 
 

RESIDENTIAL FUNDING COMPANY, LLC, et al; 
NATIONAL CITY MORTGAGE, GOLDEN & 
AMOS, PLLC, TIM AMOS GMAC MORTGAGE, 
PETER T. DEMASTERS; FLAHERTY, 
SENSABAUGH, BONASSO PLLC, SUSAN 
ROMAIN, PNC BANK NATIONAL 
ASSOCIATION, SENECA TRUSTEES, INC., 
JASON MANNING, TROUTMAN SANDERS LLP
  

Defendants..

  
Adversary Proceeding 
No.: 12-01913 MG  
 
 
 
 

----------------------------------------------------------------x 
 

NOTICE OF FLAHERTY DEFENDANTS’ 
MOTION TO DISMISS ADVERSARY PROCEEDING COMPLAINT 

 

PLEASE TAKE NOTICE, that Defendants PETER T. DEMASTERS, 

FLAHERTY, SESABAUGH, BONASSO PLLC, and SUSAN ROMAIN (the “Flaherty 

Defendants”), by their attorneys Strongin Rothman & Abrams, LLP, will make a motion 

to this Court before the Honorable Martin Glenn, Judge of the United States Bankruptcy 

Court, Alexander Hamilton Custom House, One Bowling Green, Room 501, New York, 

NY 10004-1408, at the hearing scheduled on January 29, 2013 at 10:00 a.m. of that day 

or as soon thereafter as counsel can be heard for entry of an Order dismissing the 
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Adversary Proceeding Complaint on the following grounds::  (1) pursuant to Bankruptcy 

Rule 7012 and FRCP 12(c) for judgment on the pleadings to dismiss the above-

referenced adversary proceeding (the “Adversary Proceeding”) commenced by pro se 

plaintiff George Van Wagner (“Plaintiff”) for failure to state a claim; (2) as being barred 

by res judicata or collateral estoppel; and (3) pursuant to 28 U.S.C. § 1334 (c)(1) in the 

proper exercise of the Court’s discretion by abstaining from jurisdiction over the 

Adversary Proceeding; and (4) for such other and further relief as the Court deems just 

and proper. 

Dated: New York, New York 
                     January 15, 2013 
  

 

 Yours, etc. 
 
STRONGIN ROTHMAN & ABRAMS, LLP 
 
___s/David Abrams________________ 
DAVID ABRAMS, ESQ. 
Attorneys for Defendants 
PETER T. DeMASTERS, FLAHERTY,  
SESABAUGH, BONASSO PLLC and 
SUSAN ROMAIN 
5 Hanover Square, 4th Floor 
New York, NY 10004 
(212) 931-8300 

 
TO:  
 
GEORGE VAN WAGNER 
P.O. BOX 867 
Martinsburg, WV 25402 
Plaintiff Pro Se 
 
Norman Scott Rosenbaum, Esq. 
Morrison & Foerster LLP 
1290 Avenue of the Americas 
New York, NY 10104 
Counsel for Defendant (Debtor) Residential Funding Company, LLC  
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Timothy J. Amos, Esq. 
PO Box 81 
Parkesburg, WV 26102 
Defendant Pro Se and as Counsel for Defendant Golden & Amos, PLLC 
 
Kiyam J. Poulson, Esq. 
Druckman Law Group PLLC 
Bankruptcy/Eviction Departments 
242 Drexel Avenue 
Westbury, NY 11590 
Counsel for Defendant Seneca Trustees, Inc. 
 
Chris R. Arthur, Esq. 
Samuel I. White, PC 
601 Morris Street, Suite 400 
Charleston, WV 25301 
Counsel for Defendant Seneca Trustees, Inc. 
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Defendants Peter T. DeMasters; Flaherty, Sesabaugh, Bonasso PLLC, and 

Susan Romain (collectively, the “Flaherty Defendants”) respectfully submit this motion 

to dismiss the Adversary Proceeding Complaint on the following grounds: (1) pursuant 

to Bankruptcy Rule 7012 and FRCP 12(c) for judgment on the pleadings to dismiss the 

above-referenced adversary proceeding (the “Adversary Proceeding”) commenced by 

pro se plaintiff George Van Wagner (“Plaintiff”) for failure to state a claim; (2) as being 

barred by res judicata or collateral estoppel; and (3) pursuant to 28 U.S.C. § 1334 (c)(1) 

in the proper exercise of the Court’s discretion by abstaining from jurisdiction over the 

Adversary Proceeding.  In the interest of brevity, as set forth below, the Flaherty 

Defendants join in, in part, and rely upon, in part, the motions to dismiss of co-

defendants: (i) Residential Funding Company, LLC and GMAC Mortgage (“Debtors”), 

including the exhibits annexed to the Declaration of Jennifer Scoliard, dated November 

16, 2012 (the “Scoliard Decl.”), attached thereto, (ii) Defendant Seneca Trustees, Inc. 

(“Seneca”); and (iii) Defendants Timothy Golden, individually, and Golden & Amos, 

PLLC (the “Golden Defendants”). 

BACKGROUND 

Plaintiff filed a Complaint (the “Complaint”), commencing this adversary 

proceeding in Debtors’ bankruptcy action seeking to enjoin a foreclosure action on a 

piece of property in West Virginia known as 409 Three Run Road, Bunker Hill, West 

Virginia 25413 (the “Property”).  The Complaint is annexed hereto as Exhibit “A.” In his 

Complaint, however, Plaintiff admits that his claims with respect to the Property were 

previously addressed by the Bankruptcy Court in the Northern District of West Virginia 

in his personal bankruptcy action, and that he litigated his claims in connection with the 

2 
 

12-01913-mg    Doc 20-1    Filed 01/15/13    Entered 01/15/13 20:28:53     Memorandum of
 Law in Support of Flaherty Defendants Motion to Dismiss    Pg 2 of 11



 

Property in that proceeding.  (Compl. at p.5)  Plaintiff also admits that he stopped 

paying his mortgage, allegedly because he was confused or concerned that, due to the 

sale of his mortgage from National City Mortgage Company to GMAC Mortgage, his 

payments were not or would not be properly credited to his account and that GMAC 

Mortgage would not honor the payment terms negotiated in his bankruptcy action. 

(Compl. at p.6-7)  However, he does not allege and apparently did not attempt to 

address these concerns with either National City Mortgage Company or GMAC 

Mortgage at any time, either before or after he received the Notice of Trustee’s Sale.  

(See Complaint, Exhibit 1.) 

Faced with foreclosure for his admitted failure to pay his loan, plaintiff now seeks 

to assert various claims in this action in an attempt to prevent the foreclosure.  Plaintiff’s 

Complaint here apparently purports to assert claims under the Truth in Lending Act 

(“TILA”), 15 U.S.C. § 1601, et seq., the Real Estate Settlement Procedures Act of 1974 

(“RESPA”), 12 U.S.C. § 2601, et seq., and West Virginia Code § 46A-2-106, “Notice of 

Consumers’ Right to Cure Default.” (the “West Virginia Statute”) against various 

individuals and entities primarily located in West Virginia.   

The Flaherty Defendants are a West Virginia law firm, Flaherty Sensabaugh 

Bonasso PLLC and two of its members, Peter T. DeMasters and Susan Romain.  There 

is not a single allegation in the Complaint regarding the Flaherty Defendants.  In the 

“Parties Involved” section of the Complaint, plaintiff merely lists “Flaherty Sensabaugh 

Bonasso, PLLC(Susan Romain and Peter T. DeMasters)(counsel for PNC)” but does 

not assert any factual statements or allegations as to the Flaherty Defendants.  As to 
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PNC, plaintiff lists that entity as “Successor to City National” but makes no statements 

or allegations as to that defendant. 

Most significantly, the Complaint does not allege any actions by the Flaherty 

Defendants in connection with Plaintiff’s claims therein or any factual or legal basis for 

Plaintiff’s assertion of any claim against the Flaherty Defendants.  Furthermore, 

Plaintiff’s Complaint does not set forth a single allegation that the Flaherty Defendants 

caused or contributed to the circumstances surrounding the foreclosure at issue.  In 

their Answer, attached as Exhibit “B” hereto, the Flaherty defendants raised the 

affirmative defense of failure to state a claim (see Exhibit “B,” ¶ 26).  

Plaintiff previously litigated his claims with respect to the Property in three 

venues: his personal bankruptcy action, and in separate actions in state court and in 

federal court in West Virginia.  Plaintiff commenced his personal bankruptcy action 

when he filed for bankruptcy relief on March 28, 2008 (08-BK-00435) pursuant to 

Chapter 11 of the U.S. Bankruptcy Code, which he subsequently converted to a chapter 

7 case.  Plaintiff’s Voluntary Petition, filed on March 28, 2008 (the “Petition”) (See, 

Debtor’s motion papers, Scoliard Decl. Ex. E) lists the Property among his assets.  (See 

Scoliard Decl. Ex. E at Schedule A). In his Petition, Plaintiff declares that the property is 

“rental property” owned by him and that there was a month-to-month tenant residing at 

the Property at the time of the filing.  (See Scoliard Decl. Ex. E at Schedule G).  

In addition to litigating his claims with respect to the Property in his Bankruptcy 

action, plaintiff also brought suits in West Virginia state court and in the District Court for 

the Northern District of West Virginia.  Specifically, on May 19, 2010, Plaintiff filed a 

complaint in the Circuit Court for Berkeley County, West Virginia, Case No. 10-C-390, 
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seeking to quiet title to the Property, among other requests for relief.  Thereafter, on 

August 12, 2011, Plaintiff filed a complaint in the United States District Court for the 

Northern District of West Virginia, Case No. 3:11-CV-66, against the same defendants 

named in his Adversary Proceeding Complaint here, and seeking the same relief sought 

here including to enjoin the foreclosure.  Both of those actions were dismissed.  (See 

Debtors’ Motion for Dismissal dated November 16, 2012 (“Debtors’ Motion”),¶¶ 2-37 

and exhibits referenced therein, which the Flaherty Defendants expressly incorporate by 

reference herein.)1

ARGUMENT

A. The Flaherty Defendants Are Entitled to  
Judgment on the Pleadings Dismissing the Adversary  
Proceeding Pursuant to Bankruptcy Rule 7012 and FRCP 12(c) 
 
The provisions of Federal Rules of Civil Procedure (“FRCP”). FRCP 12(c) are 

incorporated by reference into Bankruptcy Rule 7012.  Accordingly, a party to an 

adversary proceeding may move for judgment on the pleadings to dismiss a complaint 

where, inter alia, a plaintiff has failed to state a claim upon which relief can be granted.   

On a motion for judgment on the pleadings to dismiss a complaint under Rule 

12(c), the court applies "‘the same standard as that applicable to a motion under Rule 

12(b)(6), accepting the allegations contained in the complaint as true and drawing all 

reasonable inferences in favor of the nonmoving party."  Harrison v. Harlem Hospital, 

364 Fed. Appx. 686, 687 (2d Cir. 2010) (citation omitted).  The court’s obligation is "'to 

assess the legal feasibility of the complaint, not to assay the weight of the evidence 

                                            
1   Plaintiff apparently has commenced a second state court action in the Circuit Court of Berkeley 
County, West Virginia, Civil Action No. 11-C-1000, where motions to dismiss are currently pending.  (See 
Seneca’s Memorandum of Law at p.2) 
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which might be offered in support thereof.'" Ryder Energy Distrib. Corp. v. Merrill Lynch 

Commodities, Inc., 748 F.2d 774, 779 (2d Cir. 1984) (citation omitted). “To state a claim, 

a complaint must plead ‘enough facts to state a claim to relief that is plausible on its 

face.’” Harrison, 364 Fed. Appx. At 687 (quoting Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 570, 127 S. Ct. 1955 (2007)).  The court may consider the contents of any 

"documents attached to the complaint as an exhibit or incorporated in it by reference, to 

matters of which judicial notice may be taken, or to documents either in the plaintiffs' 

possession or of which plaintiffs had knowledge and relied on in bringing suit." Brass v. 

Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993). 

To survive the pleading requirements pursuant to FRCP 8(a), made applicable to 

bankruptcy cases by Federal Rule of Bankruptcy Procedure 7008(a), a complaint must 

contain "a short and plain statement of the claim showing that the pleader is entitled to 

relief." FRCP 8(a)(2).  It is not sufficient to simply invoke a claim, without alleging the 

factual basis upon which it rests.  In Bell Atlantic v. Twombly, 550 U.S. 544, 127 S. Ct. 

1955 (2007), the Supreme Court explained that Rule 8(a) requires: 

    a "showing," rather than a blanket assertion, of entitlement 
to relief. Without some factual allegation in the complaint, it 
is hard to see how a claimant could satisfy the requirement 
of providing not only "fair notice" of the nature of the claim, 
but also "grounds" on which the claim rests. 

 
Twombly, 550 U.S. at 555 n.3.  In other words, "the pleading standard Rule 8 

announces does not require 'detailed factual allegations,' but it demands more than an 

unadorned, the-defendant-unlawfully-harmed-me accusation."  Ashcroft v. Iqbal, 129 S. 

Ct. 1937, 1949 (2009).  Thus,   

a plaintiff's obligation to provide the "grounds" of his 
"entitle[ment] to relief" requires more than labels and 
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conclusions, and a formulaic recitation of the elements 
of a cause of action will not do. Factual allegations must 
be enough to raise a right to relief above the speculative 
level, on the assumption that all the allegations in the 
complaint are true (even if doubtful in fact). 

  
Twombly, 550 U.S. at 555 (citations omitted) (emphasis added). 

 Further, as noted by Debtors in their motion, although complaints drafted by pro 

se plaintiffs are to be “construed liberally,” they must still be supported by factual 

allegations sufficient to provide the court and the defendant with “a fair understanding of 

what the plaintiff is complaining about and . . . whether there is a legal basis for 

recovery.” Iwachiw v. N.Y. City Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 

(citations omitted). 

 Here, plaintiff has utterly failed to provide the factual or legal grounds of his 

claimed entitlement to relief as to the Flaherty Defendants.  The complaint is devoid of 

any allegations as to the Flaherty Defendants.  There is not a single factual allegation 

that, even if true, would form a basis for a claim against the Flaherty Defendants on any 

of the purported grounds set forth in the Complaint.  Rather, plaintiff has done no more 

than throw out some statutes and some allegations of fraud unrelated to his claims in 

the hopes that they might stick.  In doing so, however, he makes no statements or 

assertions of any kind that the Flaherty defendants had any involvement whatsoever in 

the events related to foreclosure of his property.  Indeed the Complaint is completely 

silent as to the Flaherty defendants other than listing them under a heading “Parties 

Involved.”  There is simply no allegation in the Complaint that would provide the 

Flaherty Defendants with an understanding of plaintiff’s claims against them.  

Accordingly, inasmuch as plaintiff has completely failed to allege factual allegations that 
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“raise a right to relief above the speculative level,” the Flaherty Defendants are entitled 

to judgment on the pleadings and the Adversary Complaint must be dismissed under 

FRCP12(c) 2   

B. The Adversary Proceeding Should Be Dismissed  
On the Grounds of Res Judicata and/or Collateral Estoppel  

 
 Plaintiff admits that his claims with respect to the Property were raised and 

litigated in his personal bankruptcy action in the bankruptcy court for the Northern 

District of West Virginia.  Furthermore, as Defendant Seneca makes clear in its Motion 

to Dismiss the Adversary Proceeding, to the extent that Plaintiff sought to assert any 

additional or other claims with respect to the Property or to object to the foreclosure, 

plaintiff had an affirmative duty to raise them within his bankruptcy case.  So as not to 

burden the Court with duplicative arguments the Flaherty Defendants expressly 

incorporate by reference herein the arguments set forth in the Memorandum of Law in 

Support of Defendant Seneca Trustees, Inc.’s Motion to Dismiss, dated November 21, 

2012.  Accordingly, the Flaherty Defendants respectfully request that the court dismiss 

Plaintiff’s Complaint on the grounds of res judicata and/or collateral estoppel. 

C. The Court Should Abstain from 
Exercising Jurisdiction Over the Adversary Proceeding  

 
 For the reasons set forth in the Debtors’ Motion to Dismiss, ¶¶ 55-60 

which the Flaherty Defendants hereby expressly incorporate by reference herein, the 

                                            
2   For the reasons set forth above, Plaintiff has failed to assert any allegations as to the Flaherty 
Defendants and certainly has not made any allegations that would meet the requirements of Rule 8, let 
alone the particularity requirements of Rule 9, of the FRCP.  However, to the extent that Plaintiff’s 
Complaint may be construed to assert a claim for negligence, fraud, illegal pursuit of foreclosure and/or 
wrongful foreclosure, or injunctive relief against the Flaherty Defendants, the Flaherty Defendants 
expressly incorporate by reference herein the arguments to dismiss these claims set forth in Debtors’ 
Motion to Dismiss, ¶¶ 48-54.  
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Flaherty Defendants respectfully request that the Court decline to exercise jurisdiction 

over Plaintiff’s Complaint herein and dismiss the Adversary Proceeding. 

D. The Flaherty Defendants Are Entitled to Judgment on the Pleadings 
Because Plaintiff Does Not Have a Cause of Action Under TILA, RESPA  
or The West Virginia Statute with Respect to the Loan for the Property 

 
 TILA and RESPA were enacted to provide certain protections to consumers in 

connection with certain real estate and other credit transactions by providing more 

transparent disclosures of the financial costs of those transactions.  See RESPA, 15 

U.S.C. § 2601(a) (purpose of statute to "[e]nsure that consumers . . . are provided with 

greater and more timely information on the nature and costs of the [real estate] 

settlement process); TILA, 15 U.S.C. § 1601(a) (purpose to assist consumers by 

"assur[ing] a more meaningful disclosure of credit terms.").  However, both of these 

statutes: 

expressly exempt credit transactions for business, 
commercial, or agricultural purposes. 12 U.S.C. § 
2606(a)(1) (RESPA "does not apply to credit transactions 
involving extensions of credit ... primarily for business, 
commercial, or agricultural purposes."); 15 U.S.C. § 1603(1) 
(TILA "does not apply to ... [c]redit transactions involving 
extensions of credit primarily for business, commercial, or 
agricultural purposes.").   

 
LaPorte v. Countrywide Home Loans, Inc., 2009 U.S. Dist. LEXIS 80441, at * 3-4 (E.D. 

Tenn. Sept. 3, 2009) (emphasis added).  TILA further specifically states that it "exempts 

credit transactions other than those where the security interest relates to real 

property to be used as the borrower's principal dwelling." LaPorte v. Wells Fargo 

Bank, N.A., 2009 U.S. Dist. LEXIS 59849, at *3 (E.D. Tenn. July 14, 2009) (citing 15 

U.S.C. § 1603(3)) (emphasis added). 

 Applying these exemptions to loans for rental properties:  
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it is well settled that a loan obtained in order to invest in non-
owner occupied rental properties is a loan for business 
purposes. See Official Staff Commentary, Board of 
Governors of the Federal Reserve System, Section 226.3, 
Commentary 3(a)(3), 46 Fed. Reg. 50288, 50297 (Oct. 9, 
1981) (‘Credit extended to acquire, improve, or maintain 
rental property (regardless of the number of housing units) 
that is not owner-occupied is deemed to be for business 
purposes.").  
 

Mauro v. Countrywide Home Loans, Inc., 727 F. Supp. 2d 145, 154-55 (E.D.N.Y. 2010) 

(citing cases finding rental properties exempt from TILA).  See also LaPorte v. 

Countrywide Home Loans, Inc., 2009 U.S. Dist. LEXIS 80441, at *4 (“several courts 

have found that where individuals obtain a mortgage to buy secondary property to rent 

to other persons, such transactions are for business or commercial purposes, 

exempting them from RESPA and TILA.”) (citing LaPorte, 2009 U.S. Dist. LEXIS 59849, 

at *2 (discussing Antanuos v. First Nat'l Bank of Ariz., 508 F. Supp. 2d 466 (E.D. Va. 

2007); Puckett v. Ga. Homes, Inc., 369 F. Supp. 614 (D.S.C. 1974); Dunn v. Meridian 

Mortgage, No. 3:09CV00018, 2009 U.S. Dist. LEXIS 37593, 2009 WL 1165396 (W.D. 

Va. May 1, 2009))). 

 Similarly, the West Virginia Statute clearly states that it applies to “consumer 

credit sale, consumer lease or consumer loan” and provides a procedure to cure a 

default as to such consumer financial transactions on notice.  W. Va. Code § 46A-2-

106.  It does not provide any relief or obligation with respect to credit transactions for 

commercial or business purposes. 

In his Petition, Plaintiff clearly disclosed that the Property is a rental property, 

inhabited by a month-to-month tenant and not by Plaintiff as his primary residence. 

Accordingly, plaintiff’s loan for the Property is clearly exempt from the provisions of the 
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statutes relied upon by Plaintiff.  Inasmuch as there is no circumstance under which 

plaintiff may be able to state a purported claim under RESPA, TILA or the West Virginia 

Statute, the Flaherty Defendants are entitled to judgment on the pleadings and Plaintiff’s 

Complaint should be dismissed for failure to state a claim upon which relief can be 

granted pursuant to FRCP 12(c) for this reason as well.  

CONCLUSION 

For the reasons set forth above, the Flaherty Defendants respectfully request 

that the Court grant the instant motion in its entirety and issue an order dismissing 

Plaintiff’s Complaint and Motion to Enjoin Wrongful Foreclosure Action with prejudice, 

and, for such other and further relief as the Court deems just and proper. 

 

Dated: New York, New York 
 January 15, 2013 

 

 Yours, etc. 
 
STRONGIN ROTHMAN & ABRAMS, LLP 
 
__s/David Abrams ____________ 
DAVID ABRAMS, ESQ. 
Attorneys for Defendants 
PETER T. DeMASTERS, FLAHERTY,  
SESABAUGH, BONASSO PLLC and 
SUSAN ROMAIN 
5 Hanover Square, 4th Floor 
New York, NY 10004 
(212) 931-8300 
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