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Defendant GMAC Mortgage, LLC (“GMACM”), a debtor and debtor in possession in the 

above-captioned chapter 11 cases (collectively with all affiliated debtors and debtors in 

possession, the “Debtors”), submits this motion (the “Motion”) to dismiss the above-referenced 

adversary proceeding (the “Adversary Proceeding”) commenced by plaintiff Kevin J. Matthews 

(“Plaintiff”) for insufficient service of process and failure to state a claim upon which relief can 

be granted.  In support hereof, GMACM submits the Declaration of Lauren Graham Delehey, 

dated January 18, 2013 (the “Delehey Decl.”), attached hereto as Exhibit 1, and respectfully 

represents: 

I. JURISDICTION AND VENUE 

1. The Court has jurisdiction over this adversary proceeding pursuant to 28 U.S.C. 

§§ 157 (a) and 1334(b).  Venue is proper under 28 U.S.C. § 1409.  This is a non-core proceeding 

pursuant to 28 U.S.C. §§ 157(b)(1) and (b)(2).  Nonetheless, pursuant to Local Bankruptcy Rule 

7012-1, GMACM consents to entry of a final order or judgment by this Court if it is determined 

that the Court, absent consent of the parties, cannot enter final orders or judgment consistent with 

Article III of the United States Constitution. 

II. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND 

A. General Bankruptcy Case Background 

2. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under Chapter 11 of the Bankruptcy Code in this Court.   

3. The Debtors are a leading residential real estate finance company indirectly 

owned by Ally Financial Inc., which is not a Debtor.  As of the Petition Date, the Debtors and 

12-01933-mg    Doc 6    Filed 01/18/13    Entered 01/18/13 16:30:10    Main Document     
 Pg 7 of 39



 
 

2 
ny-1074092  

their non-debtor affiliates operated the fifth largest mortgage servicing business and the tenth 

largest mortgage origination business in the United States.   

4. The Debtors are managing and operating their businesses as debtors in possession 

pursuant to Bankruptcy Code sections 1107(a) and 1108.  Their chapter 11 cases (collectively, 

the “Bankruptcy Case”) are being jointly administered pursuant to Rule 1015(b) of the Federal 

Rules of Bankruptcy Procedure (the “Bankruptcy Rules”).  No trustee has been appointed in the 

Bankruptcy Case. 

5. On May 16, 2012, the United States Trustee for the Southern District of New 

York (the “U.S. Trustee”) appointed a nine member official committee of unsecured creditors.  

6. On July 3, 2012, the U.S. Trustee appointed the Honorable Arthur T. Gonzalez, 

former Chief Judge of this Court, as examiner (the “Examiner”).   

7. On July 13, 2012, the Court entered the Final Supplemental Order Under 

Bankruptcy Code Sections 105(a), 362, 363, 502, 1107(a), and 1108 and Bankruptcy Rule 9019 

(I) Authorizing the Debtors to Continue Implementing Loss Mitigation Programs; (II) Approving 

Procedures for Compromise and Settlement of Certain Claims, Litigations and Causes of Action; 

(III) Granting Limited Stay Relief to Permit Foreclosure and Eviction Proceedings, Borrower 

Bankruptcy Cases, and Title Disputes to Proceed; and (IV) Authorizing and Directing the 

Debtors to Pay Securitization Trustee Fees and Expenses [Docket No. 774] (the “Supplemental 

Servicing Order”). 

B. Events Giving Rise to the Adversary Proceeding 

(i) The Foreclosure Actions  

8. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was originated 

by USAA Federal Savings Bank on February 14, 2008.  The Loan was evidenced by a note in the 
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amount of $150,000.00 (the “Note”), which was secured by real property located at 3216 East 

Northern Parkway, Baltimore, Maryland 21214 (the “Property”) pursuant to a security deed (the 

“Deed of Trust”) executed contemporaneously with the Note.  Id.  (Copies of the Note and Deed 

of Trust are attached as Exhibits A and B, respectively, to the Delehey Decl.).    

9. In August 2009, Plaintiff defaulted on the Note by failing to make his monthly 

payment, and has not made any payments on the Note since that time.  See Delehey Decl. at ¶ 6; 

Complaint at ¶ 51. 

10. On March 29, 2010, GMACM instituted foreclosure proceedings (the “First 

Foreclosure Action”) against Plaintiff in the Circuit Court for Baltimore City, Maryland (the 

“Maryland Court”), and the Property was sold to GMACM at a foreclosure sale on May 21, 2010.  

Id. at ¶¶ 74, 85.  On January 14, 2011, upon motion of GMACM and its agents, the Maryland 

Court entered an order (the “Dismissal Order”) dismissing the First Foreclosure Action without 

prejudice and rescinding the May 21, 2010 foreclosure sale.  Id. at ¶ 98 (A copy of the Dismissal 

Order is attached Exhibit C to the Delehey Decl.). 

11. On or about February 10, 2012, GMACM filed a new complaint with the 

Maryland Court commencing foreclosure proceedings against Plaintiff, under the caption 

O’Sullivan, et al. v. Matthews, Case No. 24-O-12000286 (Balt. City Cir. Ct., Md.) (the “Second 

Foreclosure Action”).  (A copy of the Docket Sheet in the Second Foreclosure Action is attached 

as Exhibit D to Delehey Decl.). 

12. On March 19, 2012, Plaintiff filed a Counter Complaint & Jury Demand in the 

Second Foreclosure Action, pursuant to which Plaintiff asserted the following counterclaims 

against GMACM arising from GMACM’s allegedly improper and unlawful collection practices 

against Plaintiff:  Count I – Fraud and Fraudulent Concealment; Count II – Violations of the 
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Maryland Consumer Protection Act (“MCPA”); Count III – Violations of Maryland Mortgage 

Fraud Protection Act (“MMFPA”); Count IV – Violation of Maryland Consumer Debt 

Collection Act (“MCDCA”); Count V – Violation of the Fair Debt Collection Practice Act.  Each 

count included a claim for money damages, which in the aggregate exceed $4.6 million (the 

“Monetary Claims”).  (See Counter Complaint at pp. 41-57, a copy of which is attached as 

Exhibit E to Delehey Decl.).   

13. In the Counter Complaint, Plaintiff asserted various allegations concerning the 

First Foreclosure Action and the Second Foreclosure Action which can be summarized as 

follows:  First, prior to instituting the First Foreclosure Action, GMACM allegedly failed to 

conduct loss mitigation efforts properly, including failing to offer Plaintiff “any meaningful loss 

mitigation options” and concealing that USAA representatives who fielded telephone calls from 

Plaintiff were actually GMACM representatives (Counter Complaint at pp.18-23 and 30-32).  

Second, the First Foreclosure Action was allegedly based upon “bogus affidavits and papers” 

including a Notice of Intent to Foreclose that misidentified Ginnie Mae as the secured party and 

documents that were improperly signed by Jeffrey Stephan and Substitute Trustee Carrie Ward 

(Counter Complaint at pp. 23-29).   Third, during the pendency of the First Foreclosure Action, 

and following GMACM’s purchase of the Property at the May 21, 2010 foreclosure sale, 

Plaintiff was allegedly the victim of a wrongful eviction (Counter Complaint at pp. 32-33).  

Fourth, following GMAC’s purchase of the Property, GMACM’s agents allegedly failed to 

properly winterize the home before discontinuing the utilities, leading to damage to the sewage 

pipe and the hot water heater inside the house (Counter Complaint at pp. 35-36).  Fifth, the 

Second Foreclosure Action is allegedly deficient in that while at least one supporting document 
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continues to misrepresent Ginnie Mae as the secured party, the Notice of Intent to Foreclose and 

the Note itself do not identify Ginnie Mae (Counter Complaint at pp. 37-39). 

14. On or about April 26, 2012, GMACM filed a motion to dismiss (the “Motion to 

Dismiss”) the Counter Complaint in its entirety on both procedural and substantive grounds. 

15. On or about June 26, 2012, Plaintiff filed a Motion for Direction Concerning The 

Automatic Stay As To Counter Defendants Carrie Ward And Jeffrey Stephan And Potential 

Other Parties By Amendment (“Motion for Direction”) in the Foreclosure Action, pursuant to 

which Plaintiff requested clarification regarding the application of the Supplemental Servicing 

Order to the Foreclosure Action and sought the Maryland Court’s advice as to how to proceed in 

the face of GMACM’s bankruptcy.  (See Exhibit D to Delehey Decl. at Dkt No. 22).    

16. On or about June 27, 2012, Plaintiff filed a Motion For Extension For Counter 

Plaintiff To Respond To Defendants GMAC’s & Carrie Ward’s Motion To Dismiss Due To The 

Automatic Stay Of Counter Defendant GMAC (“Motion for Extension”) in the Second 

Foreclosure Action.  (See Exhibit D to Delehey Decl. at Dkt No. 23).    

17. On July 9, 2012, a foreclosure mediation took place in the Second Foreclosure 

Action between Plaintiff and GMACM.  The foreclosure mediation was continued until 

October 9, 2012.  Thereafter, on October 10, 2012, the mediator filed the following report of the 

mediation proceedings:  “The parties participated in the mediation but no agreement was 

reached.”  (See Exhibit D to Delehey Decl. at Dkt No. 35).    

18. A hearing was held on the Motion for Direction and the Motion for Extension 

before the Maryland Court on July 30, 2012.  At the conclusion of the hearing, the Maryland 

Court ruled that, regardless of whether or not Plaintiff’s Monetary Claims can be parsed from the 

non-monetary relief sought by Plaintiff under the Counter Complaint, the Maryland Court was 
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permitted to entertain the Motion to Dismiss under the Supplemental Servicing Order.  (See 

Exhibit F to Delehey Decl.). 

19. On September 4, 2012, Plaintiff filed an opposition to the Motion to Dismiss and 

a Notice of Dismissal of Count I of the Counter Complaint with the Maryland Court.  (See 

Exhibit D to Delehey Decl. at Dkt No. 34). 

(ii) Plaintiff’s Proof of Claim and Stay Relief Motion 

20. On August 13, 2012, Plaintiff filed a proof of claim (Claim No. 392) against the 

Debtors asserting general unsecured claims in the amount of $3 million. 

21. On August 28, 2012, Plaintiff filed the Motion For Relief From Stay [Docket No. 

1291] (the “Stay Relief Motion”) with this Court, pursuant to which Plaintiff sought relief from 

the automatic stay to proceed with prepetition claims for monetary damages pending against 

GMACM and two individual non-Debtor defendants in connection with the Second Foreclosure 

Action. 

22. On September 20, 2012, GMACM filed an objection to Plaintiff’s Stay Relief 

Motion [Docket No. 1500]. 

23. Prior to the hearing on the Stay Relief Motion, Plaintiff and GMACM entered into 

a stipulation and consent order modifying the automatic stay (the “Stipulation and Order”), 

which was entered by this Court on October 2, 2012 [Docket No. 1697].  The Stipulation and 

Order provides, among other things, that:  

  GMACM may prosecute the Motion to Dismiss through the 
adjudication thereof by the Maryland Court and any and all appeals 
thereof, and Plaintiff may take all actions necessary to contest the 
Motion to Dismiss; 

  Plaintiff may prosecute the Counter Complaint against the non-Debtor 
defendants named therein, including additional non-Debtors 
defendants named in any amended Counter Complaint filed by 
Plaintiff; and 
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  the automatic stay remains in full force and effect with respect to the 
Counter Complaint as against GMACM to the extent provided under 
the Supplemental Servicing Order, and, following the adjudication of 
the Motion to Dismiss, the automatic stay applies to Plaintiff’s 
monetary claims against GMACM; provided, that, in the event the 
parties do not otherwise resolve the Second Foreclosure Action, 
whether through foreclosure mediation or otherwise, the Stipulation 
and Order is without prejudice to Plaintiff’s right to renotice the 
Automatic Stay Motion for hearing. 

24. On or about October 24, 2012, Plaintiff voluntarily dismissed his remaining 

counter claims against GMACM (but not against the other counter defendants) in the Second 

Foreclosure Action.  (See Exhibit D to Delehey Decl. at Dkt No. 38).  Plaintiff continues to 

defend the Second Foreclosure Action in the Maryland Court. 

(iii) The Adversary Proceeding 

25. On November 7, 2012, Plaintiff filed the Complaint initiating the Adversary 

Proceeding, and a summons and notice of pretrial conference (the “Summons”) was issued with 

respect to the Adversary Proceeding on November 8, 2012. 

26. The Complaint asserts identical claims and requests for relief as those made in 

Counts II through IV of the Counter Complaint, but names GMACM as the only defendant.  By 

the Complaint, Plaintiff seeks monetary damages on account of alleged violations of the MCPA 

(Count I), the MMFPA (Count II), and the MCDCA (Count III).   Compare Complaint with 

Counter Complaint.   

III.   ARGUMENT 

C. The Adversary Proceeding Should Be Dismissed Pursuant to Bankruptcy 
Rules 7009 and 7012(b) and FRCP 9(b), 12(b)(5) and 12(b)(6) 

27. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the Federal 

Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert specified 

defenses by motion, including insufficient service of process and failure to state a claim upon 
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which relief can be granted, and that a motion asserting any of these defenses may be made 

before pleading.  The Adversary Proceeding should be dismissed pursuant to Bankruptcy Rule 

7012(b) and FRCP 12(b)(5) because Plaintiff failed to provide sufficient service of process.  The 

Adversary Proceeding should also be dismissed pursuant to Bankruptcy Rule 7012(b)(6) because 

Plaintiff has failed to state a claim upon which relief can be granted.   

(i) Insufficient Service of Process 

28. Bankruptcy Rule 7004 incorporates by reference FRCP 4(c)(1), 4(h) and 4(l).  

FRCP 4(c)(1) in turn provides that the plaintiff is responsible for having the summons and 

complaint served within the time allowed, and FRCP 4(h) requires that a corporation must be 

served in the manner prescribed by FRCP 4(e)(1) for serving an individual, or by delivering a 

copy of the summons and complaint to an authorized agent and by mailing a copy of each to the 

defendant.  In addition, under Bankruptcy Rule 7004(b)(3), service may also be effectuated by 

mailing a copy of the summons and complaint to “an officer, a managing or general agent, or to 

any other agent authorized by appointment or by law to receive service of process . . . .,” and 

Bankruptcy Rule 7004(b)(9) provides that service may be made upon the debtor “by mailing a 

copy of the summons and complaint to the debtor at the address shown in the petition or to such 

other address as the debtor may designate in a filed writing.”  Fed. R. Bankr. P. 7004(b)(3), 

(b)(9).  Bankruptcy Rule 7004(e) further requires that service of the summons and complaint be 

delivered or deposited in the mail within 14 days after the summons is issued, and FRCP 4(l) 

requires that proof of service must be made to the court by the server’s affidavit.  Rule 9078-1 of 

the Local Bankruptcy Rules provides that, unless the Court orders otherwise, “any party serving 

a pleading or other document shall file proof of service by the earlier of (i) three days following 

the date of service, and (ii) the hearing date. 
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29. Upon information and belief, the Debtor Defendants have not been served with 

the Complaint and Summons by any means prescribed by Bankruptcy Rule 7004.  (Delehey 

Decl., ¶¶ 18-20).  Accordingly, the Debtor Defendants request that the Adversary Proceeding be 

dismissed for insufficient service of process pursuant to Bankruptcy Rule 7012(b) and FRCP 

12(b)(5). 

(ii) Failure to State a Claim 

(a) Legal Standard 

30. Plaintiff’s Complaint should also be dismissed on the ground that it fails to state a 

claim upon which relief can be granted pursuant to FRCP 12(b)(6).  For FRCP 12(b)(6) purposes, 

a court must accept the plaintiff’s factual allegations as true, drawing all reasonable inferences in 

the plaintiff’s favor.  Bernheim v. Litt, 79 F.3d 318, 321 (2d Cir. 1996).   

The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is generally 

limited to “the facts as asserted within the four corners of the complaint, the documents attached 

to the complaint as exhibits, and any documents incorporated in the complaint by reference.”  

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  In addition, the Court 

may also consider “matters of which judicial notice may be taken” and “documents either in 

plaintiffs’ possession or of which plaintiffs had knowledge and relied on in bringing suit.”  Brass 

v. Am. Film Techs., Inc., 987 F.2d 142, 150 (2d Cir. 1993).  To survive a motion to dismiss 

pursuant to FRCP 12(b)(6), a complaint must contain sufficient factual matter, accepted as true, 

to “state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007).  The sole issue raised by a motion to dismiss pursuant to FRCP 12(b)(6) is whether 

the facts pleaded, if established, would support a claim for relief.  Neitzke v. Williams, 490 U.S. 

319, 326-27 (1989).  If, as a matter of law, “it is clear that no relief could be granted under any 
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set of facts that could be proved consistent with the allegations,” a claim must be dismissed.  Id. 

at 327. 

(b) Plaintiff’s Claims Cannot Be Sustained Based On Allegations 
That GMACM Failed To Modify The Loan 

31. In the Counter Complaint, Plaintiff alleges that GMACM failed to comply with 

loss mitigation requirements and, more specifically, failed to modify his loan under the Home 

Affordable Modification Program (“HAMP”).  Complaint at ¶¶ ¶¶ 47-53.  To the extent 

Plaintiff’s causes of action are premised on GMACM’s alleged failure to provide a modification 

under HAMP, they must be dismissed because they constitute an impermissible attempt to 

enforce a private right of action under HAMP.  See, e.g., Complaint at ¶ 47 (“Mr. Matthews’ 

loan was never properly evaluated by GMAC for a VA HAMP modification . . . .”), ¶ 42 (“As 

such, the foreclosure and eviction were conducted in violation of the VA HAMP program.”).  It 

is well-established that there is no private right of action under HAMP.  See Miller v. Chase 

Home Fin., LLC, 677 F.3d 1113 (11th Cir. 2012) (no private right of action under HAMP); see 

also, e.g., Clay v. First Horizon Home Loan Corp., 2012 WL 2383828, * 5 (Tenn. Ct. App. June 

26, 2012) (citing over twenty cases in which courts have confirmed that there is no private right 

of action under HAMP).1  

32. Furthermore, under Maryland law, allegations of a failure to comply with loss 

mitigation requirements cannot be asserted as an affirmative offensive claim.  Stated differently, 

such allegations cannot be used as a “sword” in challenging a foreclosure action, but instead, 

                                                 
1  There is no allegation that Plaintiff entered into a HAMP Trial Period Plan (“TPP”) agreement (i.e., a 
contract subject to possible breach) or that a TPP agreement was even offered to Plaintiff.  Therefore, 
Plaintiff’s claims clearly fall into the first group of cases cited by the Seventh Circuit in Wigod v. Wells 
Fargo Bank, N.A., 673 F.3d 547, 559 n. 4 (7th Cir. 2012) - i.e., those that “[c]ourts have uniformly 

(cont'd) 
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may be asserted only as a shield against unauthorized foreclosure actions.  Wells Fargo Home 

Mortg., Inc. v. Neal, 922 A.2d 538, 547 (Md. 2009).  Accordingly, to the extent Plaintiff’s causes 

of action arise out of his allegations that GMACM failed to comply with loss mitigation 

requirements, Plaintiff was required to bring this challenge not as a counterclaim but “as an 

affirmative defense within the injunctive relief apparatus” provided for under Rule 14-211 of the 

Maryland Rules [of Civil Procedure] (“Maryland Rules”).  Neal, 922 A.2d at 551; see also Bates 

v. Cohn, 9 A.3d 846, 858 (Md. 2010) (“[A] lender’s failure to comply with loss mitigation 

requirements goes to its right to foreclose, rather than its procedural handling of the sale.  As a 

result, a homeowner, who wishes to use the lender’s failure as the basis of his or her claim, must 

do so through Maryland Rule 14-211’s pre-sale injunctive relief apparatus”) (underlined 

emphasis added)).  Thus, to the extent Plaintiff’s claims arise out of GMACM’s alleged failures 

to comply with loss mitigation requirements and to modify his loan, they must be dismissed as a 

matter of law. 

(c) To The Extent Plaintiff’s Causes Of Action Arise Out Of His 
Claims That The First Foreclosure Action Was Improper, 
These Causes Of Action Must Be Dismissed As A Matter Of 
Law 

33. Plaintiff cannot use the Adversary Proceeding to avoid Maryland’s procedural 

rules permitting a prior dismissal without prejudice.  GMACM has the contractual right to 

foreclose on the Property due to a subsequent default notwithstanding dismissal of a prior 

foreclosure over a previous default.  Moore v. Pomory, 620 A.2d 323, 325 (Md. 1993) (holding 

that a dismissal without prejudice is a final judgment, though it does not have res judicta effect); 

________________________ 
(cont'd from previous page) 
 
rejected . . . because HAMP does not create a private federal right of action for borrowers against 

(cont'd) 
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Fairbank’s Capital Corp. v. Milligan, 234 Fed. Appx. 21, 23 (3d Cir. 2007).  The dismissal of 

Plaintiff’s prior foreclosure without prejudice in January 2011 did not relieve Plaintiff of his 

obligations to make future mortgage payments.  Moore, 620 A.2d at 325; Milligan, 234 Fed. 

Appx. at 23. 

34. Maryland law recognizes that a party may move a court to dismiss all or part of a 

claim without prejudice pursuant to Maryland Rule 2-506(b).  This absolute right was exercised 

in the First Foreclosure Action, and the Maryland Court’s dismissal without prejudice did not bar 

the commencement of future proceedings. 

35. Plaintiff’s mortgage documents also provide a contractual right to bring a 

subsequent foreclosure following a prior dismissal without prejudice. The Deed of Trust states in 

relevant part:  “Any forbearance by Lender in exercising any right or remedy including, without 

limitation, Lender’s acceptance of payments from third persons, entities or Successors in Interest 

of Borrower or in amounts less than the amount then due, shall not be a waiver of or preclude the 

exercise of any right or remedy.”  Deed of Trust, at ¶ 12.  It goes on to provide that the Lender 

has a power of sale if the Borrower is to breach “any covenant or agreement in this Security 

Instrument . . . Neither the assent to decree nor the power of sale granted . . . shall be exhausted 

in the event the proceeding is dismissed before the payment in full of all sums secured by this 

Security Instrument.”  Id. at ¶ 22.   

36. Maryland law honors this contractual right.  A deed of trust is an enforceable 

contract.  Wellington Co., Inc. Profit Sharing Plan and Trust v. Shakiba, 952 A.2d 328, 337 (Md. 

________________________ 
(cont'd from previous page) 
 
servicers.”  
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2008).  Although a lender cannot recover twice, it is entitled to recover under either the note or 

the deed of trust.  Id.  The ability to exercise this right to recover again following the prior 

dismissal is contractually reserved by the deed of trust.  The court must “give effect to the plain 

meaning and [must] not delve into what the parties may have subjectively intended.”  Eller v. 

Bolton, 895 A.2d 382, 393 (Md. 2006).  The court must also give effect “to each clause so that a 

court will not find an interpretation which casts out or disregards a meaningful part of the 

language of the writing unless no other course can be sensibly and reasonably followed.”  Sagner 

v. Glenangus Farms, Inc., 198 A.2d 277, 283 (Md. 1964).  Plaintiff thus has no procedural or 

substantive grounds to effectively transform dismissal of his prior foreclosure from one without 

prejudice to one with prejudice. 

37. Accordingly, to the extent Plaintiff’s causes of action arise out of his allegations 

that the First Foreclosure Action was initiated and conducted improperly, these are due to be 

dismissed as a matter of law. 

(d) Plaintiff’s Claim For Violations Of The Maryland Consumer 
Protection Act (Count I) Fails As A Matter Of Law 

38. Plaintiff’s MCPA claim fails as a matter of law.  The MCPA permits a private 

right of action when an individual seeks “to recover for injury or loss sustained by him as the 

result of a practice prohibited by this title.”  MD CODE COMMERCIAL LAW § 13-408.  In this 

regard, the Maryland Court of Appeals has stated that an individual may bring a claim under the 

MCPA only if he can “establish the nature of the actual injury or loss that he or she has allegedly 

sustained as a result of the prohibited practice.”  Lloyd v. General Motors Corp., 316 A.2d 257, 

280 (Md. 2007) (quoting Citaramanis v. Hallowell, 613 A.2d 964, 968 (Md. 1992)). 

39. In other words, a plaintiff seeking recovery under the MCPA must show that he 

suffered actual loss of money or property as a result of the alleged violation.  See, e.g., DeReggi 
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Constr. Co. v. Mate, 1747 A.2d 743, 752 (Md. 2000) (“[T]o receive protection under the 

Consumer Protection Act, appellees must show they were actually injured by appellants’ 

violation of the Act….”); Citaramanis, 613 A.2d at 969 (tenants were not entitled to restitution of 

rents paid because they were not harmed by landlord’s failure to disclose that premises were not 

licensed for occupancy).  As set forth below, Plaintiff cannot establish as a matter of law the 

necessary element of actual injury or loss required to sustain a claim under the MCPA. 

1. GMACM’s Alleged Failure To Tell Plaintiff That He 
Was Speaking With GMACM Did Not Result In Actual 
Harm To Plaintiff And Is A Claim That Cannot Be 
Brought Under The MCPA 

40. Plaintiff cannot demonstrate that GMACM’s purported failure to tell him “that he 

was not speaking with USAA but was speaking with GMAC” caused him actual harm or injury.  

Complaint at ¶ 133.  Instead, Plaintiff alleges that “[h]ad Mr. Matthews known that GMAC was 

the true owner, he would have escalated his situation to the appropriate contact at GMAC or 

even the true owner of his loan, whoever that was at the time.”  Id.  This Court and GMAC are 

then left to guess what might have happened if Plaintiff “had escalated his situation.”  The 

implication is that Plaintiff would have qualified for a loan modification or other assistance and 

would not have remained in default on his loan obligations.  Such implication, however, is 

conclusory and is incapable of sustaining Plaintiff’s MCPA claim.  See, e.g., Polek v. J.P. 

Morgan Chase Bank, N.A., 36 A.3d 399, 417 (D. Md. 2012) (“This, at best, is a conjectural or 

potential injury, far from the ‘actual’ injury required by the CPA.”). 

41. Willis v. Countrywide Loan Servicing, 2009 WL 5206475 (D. Md. Dec. 23, 2009), 

illustrates the point.  In Willis, the borrower plaintiff alleged that the lender violated the MCPA 

“by engaging in deceptive trade practices when it concealed facts and misled him about his 
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eligibility for loan modification programs.”  Id. at *6.  In dismissing the borrower plaintiff’s 

MCPA claim, the court stated: 

Mr. Willis has not alleged that Countrywide's misinformation regarding 
loan modification programs caused him to suffer any specific harm, apart 
from the debt that he already owed. Accordingly, Mr. Willis is unable to 
establish the necessary element of injury or loss required to bring a private 
claim under the CPA. 

Id. (emphasis added). 

42. Here, as well, Plaintiff cannot establish the necessary element of injury or loss 

required to sustain a claim under the MCPA “apart from the debt he already owed.”  Id.  Plaintiff 

is unable to establish that any of his purported injuries were the result of, or caused by, 

GMACM’s alleged actions or inactions.  Plaintiff does not dispute that he was in default on his 

loan obligations.  It also cannot be disputed that GMACM did not cause or contribute to his 

default.  Plaintiff cannot establish that he would have taken other or different action with respect 

to this default but for GMACM’s purported conduct, or that he had a plausible belief that 

foreclosure proceedings could not occur.  Nor has he alleged that he qualified for loss mitigation 

at the time of the First Foreclosure Action or thereafter.  Cf. Preliminary Loss Mitigation 

Affidavit, annexed as Exhibit G to Delehey Decl. (“[Matthews] denied loss mitigation 4-11-11 

due to borrower failing to return signed modifi[c]ation documents”).  In fact, the allegations of 

the Complaint, stripped of unsupported modifiers, clearly demonstrate that Plaintiff was 

considered for loss mitigation by GMACM but that he did not qualify.  See, e.g., Complaint at ¶ 

78 (“Mr. Matthews contacted GMAC regarding the status of his modification he had previously 

sought by application.  GMAC falsely stated he was denied a modification because he . . . did not 

have sufficient income”); cf., e.g., Mashburn v. Wells Fargo Bank, N.A., No. C11–0179–JCC, 

2011 WL 2940363, at *6 (W.D. Wash. Jul. 19, 2011) (“Defendant’s denial of the loan 
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modification does not constitute an adverse action, because it was a refusal to extend additional 

credit under an existing credit arrangement where the applicant was delinquent.”). 

43. Therefore, GMACM’s alleged failure to tell Plaintiff that he was speaking with 

GMACM did not result in actual harm to Plaintiff and, therefore, cannot give rise to a claim 

under the MCPA. 

2. The Purportedly “Bogus Paperwork” Submitted In The 
First Foreclosure Action Did Not Result In Any Actual 
Harm To Plaintiff 

44. As part of his MCPA cause of action, Plaintiff alleges that “[b]ut for the bogus 

paperwork” presented in the First Foreclosure Action, “[the Maryland Court] would not have had 

jurisdiction for the foreclosure action that was filed against Mr. Matthews [and] Matthews would 

not have incurred attorney’s fees, losses and damages, charges and other costs related to the 

foreclosure process.”  Complaint at ¶ 130.  Plaintiff further alleges that “[t]he use of the bogus 

affidavits in Mr. Matthews’ foreclosure violated the MCPA’s prohibition against the use of false 

or misleading written statements or other representations that have the capacity, tendency, or 

effect of misleading consumers like Mr. Matthews.”  Id. at ¶ 131.  For the following reasons, 

these allegations also do not support a claim for damages under the MCPA. 

45. First, a viable claim for a false or misleading statement under the MCPA requires 

that the plaintiff establish that the defendant made a misleading statement about a material fact 

and that the plaintiff relied upon that statement.  Philip Morris, Inc. v. Angeletti, 752 A.2d 200, 

235 (Md. 2000) (reliance by consumers is “a necessary precondition to awarding restitution or 

damages pursuant to the statutory consumer protection provisions” in the MCPA).   

46. In the instant case, Plaintiff does not allege that he took any action or refrained 

from taking any action in reliance on the purportedly “bogus paperwork” submitted in the First 

Foreclosure Action.  In fact, the allegations of the Complaint establish that Plaintiff retained 
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legal counsel who “appeared on his behalf in the First Foreclosure Action and timely filed 

exceptions to the foreclosure sale on July 19, 2010 with [the Maryland] Court.”  Complaint at 

¶ 89.  According to the Complaint, “[i]In those exceptions, Mr. Matthews objected to the right of 

GMAC and Ward to have conducted the foreclosure sale and to have even brought this action.”  

Id.  Plaintiff’s counsel continued to actively defend against and challenge the First Foreclosure 

Action, including the Counter Defendants’ use of the allegedly “bogus paperwork” to initiate that 

action, by filing an objection to the dismissal of the First Foreclosure Action.  Id. at ¶ 97.  

Therefore, Plaintiff cannot plausibly allege that he relied on the purportedly “bogus paperwork” 

filed in the First Foreclosure Action. 

47. Second, Plaintiff cannot show that any alleged misrepresentation by GMACM 

was “material.”   Cf.,  Stewart v. Bierman, 859 F. Supp. 2d 754, 764 (D. Md. 2012) (holding that 

allegedly improper affidavits and other paperwork submitted to court in connection with 

foreclosure are not material for purposes of FDCPA:  “[a]lthough the trustee signatures are 

alleged not to be those of the Defendants, they are not actionable because they were not 

material”) (citing cases). 

48. Finally, Plaintiff cannot show that “bogus paperwork” caused him the requisite 

actual harm or injury.  To the extent Plaintiff suffered harm or injury, such injury or harm was 

caused by his failure to fulfill his loan obligations.  Again, Plaintiff does not dispute and, indeed, 

actually alleges in his Complaint that he has been in default on his loan obligations since August 

2009.  Id. at ¶ 52 (“Mr. Matthews continued to contact GMAC, d/b/a USAA, after defaulting on 

the mortgage. . . .”).  He also does not dispute that the copy of the Note filed in the First 

Foreclosure Action was a copy of the Note that he executed at settlement.  Nor is there an 

allegation that a party other than GMACM had or has the right to enforce the Note to the 
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exclusion of GMACM.  In fact, Plaintiff acknowledges in his Complaint that GMACM is a party 

entitled to enforce the Note.  Id. at ¶ 111c. (“an examination of the Note identifies an assignment 

by USAA to GMAC”); see also Note, Exhibit A to Delehey Decl., ¶ 1 (“[T]he Lender or anyone 

who takes this Note by transfer and who is entitled to receive payments under this Note is called 

the ‘Note Holder.’”); MD. CODE REAL PROP. § 2-103 (Every valid assignment of a mortgage is 

sufficient to grant to the assignee every right which the assignor possessed under the mortgage at 

the time of the assignment)).  Furthermore, Plaintiff does not allege that any of the mailings or 

filings by GMACM or the other counter defendants in either foreclosure action had the effect of 

misleading him into not making a payment or payments on his loan. 

49. Therefore, regardless of the allegedly “bogus paperwork,” Plaintiff still would 

have had to defend against an otherwise meritorious foreclosure action brought on by his 

admitted failure to pay his mortgage loan, i.e., because of his default, Plaintiff still would have 

“incurred attorney’s fees, losses and damages, charges and other costs related to the foreclosure 

process.”  Id. at ¶ 130.  Viewed another way, if Plaintiff had been current on his loan, he would 

not have been subject to the foreclosure process, let alone to the purported “attorney’s fees, 

losses and damages, charges and other costs related to the foreclosure process.”   As the United 

States District Court for the District of Maryland recently stated under almost identical 

circumstances: 

While the Plaintiffs have not made a plausible showing that they 
suffered any actual concrete injury at the hands of the Defendant, it 
is clear that to the extent they did suffer some injury, that injury 
was a result of the Plaintiffs’ own failure to keep current on their 
mortgage, and not on the allegedly “bogus” documents filed by 
BGW in the course of the dismissed foreclosure proceeding. 

Casey v. Litton Loan Servicing LP, 2012 WL 502886, at * 4 (D. Md. Feb. 14, 2012) (emphasis 

added). 
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50. For the foregoing reasons, Count I of the Complaint asserting a cause of action 

under the MCPA should be dismissed in its entirety as a matter of law. 

(e) The Court Should Dismiss Plaintiff’s Cause Of Action Under 
the Maryland Consumer Debt Collection Act (Count III) For 
Failure To State A Claim Upon Which Relief Can Be Granted 

51. In Count III, Plaintiff asserts a claim under the MCDCA.  Complaint at ¶¶ 145-

160.  According to the Complaint, GMACM violated the MCDCA and attempted to enforce a 

right with knowledge that the right does not exist in two ways:  (1) by initiating the First 

Foreclosure Action with “bogus or insufficient papers and affidavits” and (2) “by authorizing its 

agents to enter Mr. Matthews’ property and remove his belongings with the knowledge that it did 

[not] have the right to do so.”  Id. at ¶¶ 153-54.  Plaintiff’s claims under the MCDCA fail as a 

matter of law on both grounds. 

52. The MCDCA states, inter alia, that “[i]n collecting or attempting to collect an 

alleged debt a collector may not . . . [c]laim, attempt, or threaten to enforce a right with 

knowledge that the right does not exist[.]”  MD CODE COMMERCIAL LAW § 14-202(8).  As 

explained by the United States District Court for the District of Maryland: 

For purposes of this statute, “knowledge” has been construed to include “actual 
knowledge or reckless disregard as to the falsity” of the existence of the right. . . . 
[T]o establish “reckless disregard,” a plaintiff must show “the defendant either (1) 
made the statement with a ‘high degree of awareness of ... probable falsity’; or (2) 
actually entertained serious doubts as to the truth of the statement.” 

Allen v. Bank of Am. Corp., 2011 WL 3654451, at * 9 (D. Md. Aug. 18, 2011). 

53. Here, Plaintiff fails to allege facts sufficient for the Court to infer that GMACM 

attempted to collect a debt with the requisite high degree of awareness of its probable 

nonexistence or that GMACM actually doubted the existence of such debt.  To the contrary, it is 

clear that GMACM did and does have the right to enforce the mortgage loan debt.  As noted 

above, the allegations in the Complaint confirm that Plaintiff was several months in arrears when 
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the First Foreclosure Action was instituted.  See Complaint ¶¶ 51, 74.  GMACM was a party 

entitled to enforce the Note, see id. at ¶ 110c., and, again, Plaintiff does not allege otherwise.  

Nor does Plaintiff claim that he was current on his mortgage loan obligation such that GMACM 

did not have the right to seek to enforce the debt when it did.  In other words, GMACM had 

every right to attempt to enforce the Note or, at the very least, a very reasonable belief that it had 

such a right.  As a matter of law, GMACM cannot be found to have violated the MCDCA for 

seeking to enforce a right that GMACM actually has. 

54. Plaintiff’s claim that GMACM violated the MCDCA “by authorizing its agents to 

enter Mr. Matthews’ property and remove his belongings,” (id. at ¶ 154), also fails as a matter of 

law.  According to the Complaint, GMACM’s agents allegedly entered the Property after 

GMACM purchased the Property at the foreclosure sale.  Id. at ¶ 85 (“GMAC had purchased the 

property at the May 21, 2010 foreclosure sale”); ¶ 90 (the Property was “seized” while the 

exceptions to the sale were pending).  Contrary to the Complaint’s misstatement of law, 

GMACM, as the purchaser at the foreclosure sale, did have equitable title to the Property.  

Compare Complaint at ¶ 155 (“GMAC and its agents were aware that they had neither equitable 

nor legal title to the property, and were therefore not entitled to possession of the property”) with 

Empire Properties, LLC v. Hardy, 873 A.2d 1187, 1200 (Md. 2005) (“[P]rior to ratification in 

the Circuit Court, a purchaser at a foreclosure sale has an inchoate equitable title to the 

property.”) (emphasis added)).   

55. In addition, under Maryland law, GMACM was entitled to possession of the 

Property post-sale and pre-ratification.  See id. (“Generally at this early stage a purchaser is not 

yet entitled to possession of the property absent sufficient reasons otherwise (e.g., waste, deed of 

trust provides for possession before judicial sale or court ratification, i.e., upon default, etc.)” 

12-01933-mg    Doc 6    Filed 01/18/13    Entered 01/18/13 16:30:10    Main Document     
 Pg 26 of 39



 
 

21 
ny-1074092  

(emphasis added)).  Here, the Deed of Trust expressly provides that upon Plaintiff’s breach of 

the covenants and agreements contained in the Deed of Trust, GMACM has the right to secure 

and repair the Property.  See Deed of Trust, Exhibit B to Delehey Decl. at ¶ 9.  The Deed of 

Trust further provides:   

“Possession of the Property.  Borrower shall have possession of the 
Property until Lender has given Borrower notice of default 
pursuant to Section 22 of this Security Instrument.”   

Id. at ¶ 25.  Accordingly, consistent with Empire Properties and the express language of the Deed 

of Trust, GMACM was entitled to possession of the Property after the foreclosure sale.   

56. Even if GMACM were not entitled to possession of the Property prior to 

ratification, GMACM still cannot be found to be in violation of the MCDCA for the simple 

reason that GMAC was not “attempting to collect a debt.”  Instead, GMACM was seeking to 

secure or otherwise possess the Property that it had purchased at the foreclosure sale.  As such, 

GMACM’s actions with respect to these allegations by Plaintiff do not fall within the purview of 

the MCDCA.  At the very least, given the express language of the Deed of Trust and the vesting 

of equitable title in GMACM as a result of its purchase of the Property, GMACM cannot be 

found to have had been acting to enforce a right with ‘“actual knowledge or reckless disregard as 

to the falsity’” of the existence of that right.  Allen, 2011 WL 3654451, at * 9.  

57. Ultimately, therefore, Plaintiff cannot show that GMACM claimed, attempted, or 

threatened to enforce a right with knowledge that the right does not exist.  And because the 

MDCA only allows for recovery against creditors that attempt to collect debts when there is no 

right to do so, Plaintiff’s assertion that that GMACM violated the MCDCA by initiating the First 

Foreclosure Action with “bogus or insufficient papers and affidavits” also is unavailing.  See 

Stewart, 859 F. Supp. 2d at 770. 
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58. For the foregoing reasons, Count III of the Complaint asserting a cause of action 

under the MCDCA should be dismissed in its entirety.   

(f) Plaintiff’s Counsel Was Unsuccessful In Advancing The Same 
MCPA And MCDCA Arguments To The United States District 
Court For The District Of Maryland On Behalf Of Different 
Plaintiffs   

59. The United States District Court for the District of Maryland recently rejected 

Plaintiff’s counsel’s same MCPA and MCDCA arguments.  In Stewart, supra, Plaintiff’s counsel 

asserted similarly-based MCPA and MCDCA claims on behalf of different plaintiffs.  See 859 F. 

Supp. 2d at 757-59.  The facts in Stewart, as related by the Court, were as follows:   

The Lembachs fell behind on their mortgage payments, and the lender for the 
Lembach Property, Deutsche Bank, appointed BGWW as substitute trustee under 
a deed of trust on or about September 22, 2009. . . .BGWW filed an Order to 
Docket a Foreclosure against the Lembach Property on September 28, 2009. Id. ¶ 
122. Defendants dismissed the first foreclosure proceeding on December 14, 
2009, and later docketed a second foreclosure action on March 17, 2010. 
Plaintiffs allege that Defendants relied on fraudulent documents in the second 
proceeding, which “was dismissed by the state court.”      

 
Id. at 758 (internal citations omitted).  In dismissing the MCPA claim, the Court stated: 

Plaintiffs fail to indicate how the alleged forgeries of the foreclosure documents 
materially impacted the debtors’ conduct or how the signatures caused Plaintiffs a 
specific harm separate from the debt owed. The manner or procedure of affixing 
signatures to documents that are accurate in every other way except for the 
signature does not affect the accuracy of the underlying debt. Plaintiffs have 
conceded that they were late on their mortgage payments. The actual process and 
method of affixing signatures to court documents is immaterial to a debtor where 
the existence of the debt and a default are not disputed. 
 

Id. at 769 (emphasis added); see also Bank of America v. Jill P. Mitchell Living Trust, 822 F. 

Supp. 2d 505, 532 (D.Md. 2011); Willis, 2009 WL 5206475, at *6.  

With respect to the Stewart plaintiffs’ MCDCA claim, the Court stated: 

Plaintiffs fail to allege any facts that demonstrate that Defendants had knowledge 
that the right to initiate foreclosure proceedings did not exist.  In fact, Plaintiffs 
concede they were in default on their mortgage payments. See Am. Compl. ¶ 116 
(“The Lembachs fell behind on their mortgage payments.”). Although Plaintiffs 

12-01933-mg    Doc 6    Filed 01/18/13    Entered 01/18/13 16:30:10    Main Document     
 Pg 28 of 39



 
 

23 
ny-1074092  

take issue with the method used by Defendants to attach signatures to foreclosure 
documents, the MCDCA allows for recovery against creditors that attempt to 
collect debts when there is no right to do so.  It does not, as the Plaintiffs appear 
to contend, allow for recovery in errors or disputes in the process or procedure of 
collecting legitimate, undisputed debts. 

 
Id. at 770 (emphasis added).  Here, as in Stewart, Plaintiff’s MCPA and MCDCA claims  
 
necessarily fail as a matter of law.  

(g) Plaintiff’s Claim For Violations Of The Maryland Fraud 
Protection Act (Count II) Cannot Be Sustained As A Matter Of 
Law 

60. Like the MCPA, the MFPA only permits a private plaintiff to pursue “an action 

for damages incurred as the result of a violation” of the MFPA.  MD CODE REAL PROP. § 7-

406(a).  As discussed above, and given Plaintiff’s undeniable failure to keep current on his 

mortgage and qualify for a loan modification, the Complaint lacks any allegation that, if true, 

would entitle Plaintiff to recover monetary damages.   Cf. Thomas v. Nadel, 48 A.3d 276 (Md. 

2012) (“There is no allegation that the Thomases were tricked into signing, that there was any 

misrepresentation, or that the signing was otherwise unlawful.  There is no question that the 

Thomases are bound by the note and no question they did not fulfill their obligations under it . . . . 

Additionally, there is no allegation that any fraud, misrepresentation, or unfairness contributed to 

the Thomases’ failure to fulfill their loan obligations, failure to redeem the property prior to sale, 

or failure to raise these exceptions prior to [the foreclosure] sale.”); Casey, 2012 WL 502886 at * 

4 (any injury suffered by the plaintiff borrowers “was a result of the Plaintiffs’ own failure to 

keep current on their mortgage, and not on the allegedly ‘bogus’ documents filed by BGW in the 

course of the dismissed foreclosure proceeding”).   As such, Count II of the Complaint asserting 

a cause of action under the MFPA should be dismissed with prejudice. 
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61. For the reasons set forth above, the Adversary Proceeding should be dismissed in 

its entirety for failure to state a claim upon which relief can be granted pursuant to Bankruptcy 

Rule 7012(b) and FRCP 12(b)(6). 

(h) Plaintiff’s Complaint Should Be Dismissed On Grounds That 
It Fails To Satisfy The Pleading Requirements Of FRCP 9(b) 
Made Applicable Here Through Bankruptcy Rule 7009 

62. Plaintiff’s Complaint should be dismissed for the additional and independent 

reason that it fails to meet the heightened pleading requirement of FRCP 9(b) made applicable 

here through Bankruptcy Rule 7009.  FRCP 9(b) provides, in relevant part, that “[i]n all 

averments of fraud or mistake, the circumstances constituting fraud or mistake shall be stated 

with particularity.”  FRCP 9(b).   “[FRCP] 9(b) is satisfied if the complaint sets forth: (1) what 

statements were made in what documents or oral misrepresentations or what omissions were 

made; (2) the time and place of each such statement and the person responsible for making (or, in 

the case of not making) the same; (3) the context of such statements and the manner in which 

they misled the plaintiffs; and, (4) what the defendants obtained as a consequence of the fraud.”   

In re Food Management Group, LLC, 380 B.R. 677, 703 (Bankr. S.D.N.Y. 2008) (citation 

omitted). 

63. Each of Plaintiff’s three causes of action is rooted in Plaintiff’s allegations that 

GMACM  made false representations to Plaintiff or otherwise acted with fraudulent intent in 

connection with Plaintiff’s mortgage loan debt and the initiation of foreclosure proceedings 

against the Property, and each obviously fails to satisfy FRCP 9(b).  There is not, for example, 

any allegation as to what GMACM gained or attempted to gain as a consequence of GMACM’s 

purported fraud.  Plaintiff admittedly was in default on his mortgage loan debt and has been 

since August 2009, giving GMACM the right to pursue foreclosure of the Property.  Therefore, 
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nothing plausibly was – or could have been – gained by GMACM as a consequence of the 

alleged fraud to which it was not already entitled.   

64. Furthermore, Plaintiff has not alleged that any alleged act or omission by 

GMACM misled the Plaintiff into defaulting on his loan or in any way contributed to his 

continued default.  Again, Plaintiff cannot establish that he would have taken other or different 

action with respect to this default but for GMACM’s purported conduct, or that he had a 

plausible belief that foreclosure proceedings could not occur.   

65. Accordingly, to the extent Plaintiff’s claims against GMACM are based in fraud, 

they should be dismissed for failing to satisfy the pleading requirements of FRCP 9(b).  

IV.     CONCLUSION 

66. Accordingly, for the reasons set forth herein GMACM respectfully requests that 

the Court dismiss the Adversary Proceeding with prejudice and grant such other and further 

relief as it deems just and proper.  
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Dated: January 18, 2013 
 New York, New York  
 
 

 /s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Stefan W. Engelhardt 
Erica J. Richards 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Steven A. Pozefsky  
BRADLEY ARANT BOULT CUMMINGS, LLP 
1615 L Street, NW, Suite 1350  
Washington, DC 20036  
Telephone: (202) 393-7150 
Facsimile: (202) 719-8349  
 
 
Counsel for the Debtors and  
Debtors in Possession 
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EXHIBIT 1 
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MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
Norman S. Rosenbaum 
Stefan W. Engelhardt 
Erica J. Richards 
 

BRADLEY ARANT BOULT CUMMINGS, LLP 
1615 L Street, NW, Suite 1350  
Washington, DC 20036  
Telephone: (202) 393-7150 
Facsimile: (202) 719-8349  
Steven A. Pozefsky 
 

Counsel for the Debtors and  
Debtors in Possession 
 

UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 

------------------------------------------------------x  
 :  
Kevin J. Matthews,  : 
  : 

Plaintiff, : 
 : 

                   v.  : 
 : 

GMAC Mortgage, LLC, : 
 : 

Defendant. : 

 
Adv. Proc. 12-01933 (MG)  
 
 
 

------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

DECLARATION OF LAUREN GRAHAM DELEHEY,  
IN-HOUSE LITIGATION COUNSEL AT RESIDENTIAL CAPITAL, LLC,  

IN SUPPORT IN SUPPORT OF DEBTORS’ MOTION FOR DISMISSAL OF 
ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY RULES 7009 AND 

7012(b) AND FRCP 9, 12(b)(5), AND 12(b)(6)  

I, Lauren Graham Delehey, declare as follows: 
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A. Background and Qualifications 

1. I serve as In-House Litigation Counsel in the legal department (the “Legal 

Department”) at Residential Capital, LLC (“ResCap”), a limited liability company organized 

under the laws of the state of Delaware and the parent of the other debtors and debtors in 

possession in the above-captioned Chapter 11 cases (collectively, the “Debtors”).  I have held 

this position since I joined ResCap on August 1, 2011.  In my role as In-House Litigation 

Counsel at ResCap, I am responsible for the management of residential mortgage-related 

litigation, including class actions, mass actions and multi-district litigation.  I am authorized to 

submit this declaration (the “Declaration”) in support of Debtors’ Motion For Dismissal Of 

Adversary Proceeding Pursuant To Bankruptcy Rules 7009 And 7012(b) And FRCP 9(b), 

12(b)(5), And 12(b)(6) (the “Motion”).1 

2. In my capacity as In-House Litigation Counsel, I am generally familiar with the 

Debtors’ litigation matters, including the above-captioned action.  Except as otherwise indicated, 

all statements in this Declaration are based upon my personal knowledge; information supplied 

or verified by personnel in departments within the Debtors’ various business units; my review of 

the Debtors’ litigation case files, books and records as well as other relevant documents; my 

discussions with other members of the Legal Department; information supplied by the Debtors’ 

consultants; or my opinion based upon experience, expertise, and knowledge of the Debtors’ 

litigation matters, financial condition and history.  In making my statements based on my review 

of the Debtors’ litigation case files, books and records, relevant documents, and other 

information prepared or collected by the Debtors’ employees or consultants, I have relied upon 

                                                 
1  Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to them in the Objection. 
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these employees and consultants accurately recording, preparing, collecting, or verifying any 

such documentation and other information.  If I were called to testify as a witness in this matter, I 

would testify competently to the facts set forth herein. 

B.  The Foreclosure Actions  

3. Plaintiff was a borrower under a mortgage loan (the “Loan”) that was originated 

by USAA Federal Savings Bank on February 14, 2008.   The Loan was evidenced by a note in 

the amount of $150,000.00 (the “Note”), which was secured by real property located at 3216 

East Northern Parkway, Baltimore, Maryland 21214 (the “Property”) pursuant to a security deed 

(the “Deed of Trust”) executed contemporaneously with the Note.  Id.  (Copies of the Note and 

Deed of Trust are attached hereto as Exhibits A and B, respectively).    

4. In August 2009, Plaintiff defaulted on the Note by failing to make his monthly 

payment, and has not made any payments on the Note since that time.   

5. On March 29, 2010, GMACM instituted foreclosure proceedings (the “First 

Foreclosure Action”) against Plaintiff in the Circuit Court for Baltimore City, Maryland (the 

“Maryland Court”), and the Property was sold at a foreclosure sale on May 21, 2010.  On 

January 14, 2011, upon motion of GMACM and its agents, the Maryland Court entered a consent 

order (the “Dismissal Order”) dismissing the First Foreclosure Action without prejudice and 

rescinding the May 21, 2010 foreclosure sale.  (A copy of the Dismissal Order is attached hereto 

as Exhibit C). 

6. On or about February 10, 2012, GMACM filed a new complaint with the 

Maryland Court commencing foreclosure proceedings against Plaintiff, under the caption 

O’Sullivan, et al. v. Matthews, Case No. 24-O-12000286 (Balt. City Cir. Ct., Md.) (the “Second 
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Foreclosure Action”).  (A copy of the Docket Sheet in the Second Foreclosure Action is attached 

hereto as Exhibit D). 

7. On or about March 19, 2012, Plaintiff filed a Counter Complaint & Jury Demand 

in the Foreclosure Action.  (A copy of the Counter Complaint is attached hereto as Exhibit E).   

8. On or about April 26, 2012, GMACM filed a motion to dismiss (the “Motion to 

Dismiss”) the Counter Complaint in its entirety on both procedural and substantive grounds.   

(See Exhibit D at Dkt No. 18).   

9. On or about June 26, 2012, Plaintiff filed a Motion for Direction Concerning The 

Automatic Stay As To Counter Defendants Carrie Ward And Jeffrey Stephan And Potential 

Other Parties By Amendment (“Motion for Direction”) in the Second Foreclosure Action, 

pursuant to which Plaintiff requested clarification regarding the application of the Supplemental 

Servicing Order to the Foreclosure Action and sought the Maryland Court’s advice as to how to 

proceed in the face of GMACM’s bankruptcy.  (See Exhibit D at Dkt No. 22).    

10. On or about June 27, 2012, Plaintiff filed a Motion For Extension For Counter 

Plaintiff To Respond To Defendants GMAC’s & Carrie Ward’s Motion To Dismiss Due To The 

Automatic Stay Of Counter Defendant GMAC (“Motion for Extension”) in the Second 

Foreclosure Action.  (See Exhibit D at Dkt No. 23).   

11. On July 9, 2012, a foreclosure mediation took place in the Second Foreclosure 

Action between Plaintiff and GMACM.  The foreclosure mediation was continued until 

October 9, 2012.  Thereafter, on October 10, 2012, the mediator filed the following report of the 

mediation proceedings:  “The parties participated in the mediation but no agreement was 

reached.”  (See Exhibit D at Dkt No. 35).    
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12. A hearing was held on the Motion for Direction and the Motion for Extension 

before the Maryland Court on July 30, 2012.  At the conclusion of the hearing, the Maryland 

Court ruled that, regardless of whether or not Plaintiff’s Monetary Claims can be parsed from the 

non-monetary relief sought by Plaintiff under the Counter Complaint, the Maryland Court was 

permitted to entertain the Motion to Dismiss under the Supplemental Servicing Order.  (A copy 

of the Court’s Order is attached hereto as Exhibit F). 

13. On or about September 4, 2012, Plaintiff filed an opposition to the Motion to 

Dismiss and a Notice of Dismissal of Count I of the Counter Complaint with the Maryland Court.  

(See Exhibit D at Dkt No. 34). 

14. On or about October 24, 2012, Plaintiff voluntarily dismissed his remaining 

counter claims against GMACM (but not against the other counter defendants) in the Foreclosure 

Action.  (See Exhibit D). 

15. Also attached hereto as Exhibit G is a copy of the Preliminary Loss Mitigation 

Affidavit filed in connection with the Second Foreclosure Action.   

C.  Insufficient Service of Process 

16. The Debtors receive complaints generally through their registered agents, 

investors and/or MERS.1  The Debtors also receive complaints through various departments, 

outside counsel and United States mail.  Complaints received from the Debtors’ registered agents, 

investors and/or MERS are routed to designated service of process handlers (“SOP”) in the 

Debtors’ Legal Department, who then send the complaints to the appropriate business area or in-

house legal staff.  Complaints received through various departments, outside counsel and United 

                                                 
1 Mortgage Electronic Registration Systems, Inc. 
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States mail are sent to the Legal Department directly or through SOP, where they are assigned to 

the appropriate in-house attorney.   

17. I have confirmed with SOP that GMACM did not receive service of the 

Complaint or Summons via a registered agent, investor or MERS, nor, to the best of my 

knowledge, were the Complaint or Summons sent directly to the Legal Department.  Further, 

neither the Complaint nor the Summons was sent to me from any department, outside counsel or 

by United States mail.  Accordingly, to the best of my knowledge and belief, GMACM was not 

served with a copy of the Complaint or Summons filed in the Adversary Proceeding.    

 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

Dated:  January 18, 2013      /s/ Lauren Graham Delehey                  
       Lauren Graham Delehey 

In-House Litigation Counsel for  
Residential Capital, LLC 
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