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Defendant GMAC Mortgage, LLC (“GMACM?”), a debtor and debtor in possession in the
above-captioned chapter 11 cases (collectively with all affiliated debtors and debtors in

possession, the “Debtors™), submits this response (the “Response”) to Plaintiff Kevin J.

Matthews’s (“Plaintiff” or “Matthews”) Motion for Partial Summary Judgment as to Liability

Against Defendant GMAC Mortgage Co., LLC (the “Motion”) [ECF # 5], filed in the above-

captioned adversary proceeding (the “Adversary Proceeding”). In support hereof, GMACM

respectfully represents:

. INTRODUCTION

1. On January 17, 2013, Matthews filed the Motion requesting partial summary
judgment as to liability on each of the three claims asserted against GMACM in his complaint
[ECF #1] (the “Complaint”). However, Matthews fails to demonstrate that there is no genuine
dispute as to any material fact and that he is entitled to judgment as a matter of law as to liability
on any of his claims. As an initial matter, as explained in detail herein, Matthews’ counsel
demonstrates a startling lack of candor to this Court by blatantly and intentionally failing to
disclose Maryland case law that is directly on point and contrary to legal arguments contained in
the Motion, including omitting references to cases in which Matthews’s counsel himself was
involved.

2. Moreover, Matthews’s argument is based entirely on documents submitted in
connection with a prior foreclosure action that was voluntarily dismissed by GMACM in January
2011. Those documents are of two types: (1) documents that list three Substitute Trustees of

GMACM on the signature block but contain only one signature (the “Substitute Trustee

Documents,” which are attached to the Motion as Exhibits 2, 5, 6, 7, 8, 9, and 10); and

(2) documents that bear the signature of Jeffrey Stephan (the “Stephan Documents,” which are

ResCap - Opposition to Matthews MSJ/ny-1079931
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attached to the Motion as Exhibits 1, 13, 14, and 15), an employee of GMACM who, in 2010 in
an unrelated case in state court in Maine, gave deposition testimony concerning his review and
execution of foreclosure documents. Matthews offers no showing of a claim of liability or of
damages flowing from such documents and, as set forth in GMACM'’s Motion for Dismissal of
Adversary Proceeding Pursuant to Bankruptcy Rules 7009 and 7012(b) and FRCP 9, 12(b)(5)

and 12(b)(6) [ECF # 6] (the “Motion to Dismiss™),* Matthews is estopped from relying on them

in connection with the claims asserted in the instant Adversary Proceeding. In fact, each of
Matthews’s claims should be dismissed for failure to state a claim upon which relief can be
granted, as well as for insufficient service of process, for the reasons set forth in the Motion to
Dismiss. Accordingly, and as set forth in more detail below, the Motion lacks merit and should
be denied.

1. RESPONSE TO MATTHEWS’S STATEMENT OF MATERIAL FACTS

3. GMACM’s Response to Matthews’s Material Fact 1: Matthews’s statement
that Substitute Trustee Carrie Ward (“Ward”) and Jeffrey Stephan (“Stephan”) “are authorized
agents” of GMACM is a legal conclusion rather than a material fact to which a response is
required. GMACM does not dispute that Ward was one of the Substitute Trustees who instituted
the foreclosure action that was filed on March 29, 2010 in the Circuit Court for Baltimore City,

Maryland (the “First Foreclosure Action”), which was dismissed without prejudice, upon

GMACM’s own motion, on January 14, 2011. Nor does GMACM dispute that Stephan signed
certain documents in connection with the First Foreclosure Action.
4. GMACM’s Response to Matthews’s Material Fact 2. GMACM disputes

Matthews’s characterization of documents submitted in support of the First Foreclosure Action

! The Motion to Dismiss is also scheduled to be heard on April 11, 2013.
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as “improper and irregular.” Matthews has offered no evidence that any of the documents is
inaccurate, incomplete, or misleading in any way.

5. GMACM’s Response to Matthews’s Material Fact 3: GMACM does not
dispute that one Maryland Circuit Court determined in an unrelated case that an affidavit
identifying three names and one signature is not a proper form for an affidavit. However, the
decision cited by Matthews is inapplicable to the case at bar for the reasons stated below.

6. GMACM'’s Response to Matthews’s Material Fact 4: Upon information and
belief, GMACM does not dispute that Judge Leasure’s decision was never appealed. However,
the decision is inapplicable to the case at bar for the reasons stated below.

7. GMACM’s Response to Matthews’s Material Fact 5: Matthews’s statement
that Stephan and Ward were GMACM’s “authorized agents” is a legal conclusion rather than a
material fact to which a response is required. GMACM does not dispute that Ward was one of
the Substitute Trustees who instituted the First Foreclosure Action, which was dismissed without
prejudice, upon GMACM’s own motion, on January 14, 2011. Nor does GMACM dispute that
Stephan signed certain documents in connection with the First Foreclosure Action.

8. GMACM'’s Response to Matthews’s Material Fact 6: GMACM disputes
Matthews’s characterization of documents submitted in support of the First Foreclosure Action
as “improper and irregular.” Matthews has offered no evidence that any of the documents is
inaccurate, incomplete, or misleading in any way.

0. GMACM'’s Response to Matthews’s Material Fact 7: Upon information and
belief, GMACM disputes Matthews’s characterization of documents signed by Stephan because
those assertions are based on deposition testimony in an unrelated case in a different state

involving a different borrower.

ResCap - Opposition to Matthews MSJ/ny-1079931



12-01933-mg Doc 12 Filed 03/01/13 Entered 03/01/13 16:34:18 Main Document
Pg 8 of 20

1.  ARGUMENT

A. Summary Judgment Standard.

10. Summary judgment is appropriate when no genuine dispute as to any material fact
exists and the moving party is entitled to judgment as a matter of law. See FeD. R. Civ. P.
56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). “The substantive law
governing the suit identifies the essential elements of the claims asserted and therefore indicates
whether a fact is material; a fact is material if it “might affect the outcome of the suit under the
governing law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).” Bronx Household
of Faith v. Bd. of Education of the City of New York, 876 F.Supp.2d 419, 425 (S.D.N.Y. 2012).
“[T]he dispute about a material fact is “‘genuine’ ... if the evidence is such that a reasonable jury
could return a verdict for the nonmoving party.” Id. (quoting Anderson, 477 U.S. at 248).

11. Further, to determine whether a genuine dispute of material fact exists, a court
must review the record in the light most favorable to the nonmoving party and draw all
reasonable inferences in its favor. See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475
U.S. 574, 586-87 (1986); Lucente v. IBM Corp., 310 F.3d 243, 253 (2d Cir. 2002). “A party
asserting that a fact cannot be or is genuinely disputed must support the assertion by . . . citing to
particular parts of materials in the record . . . .” FED. R. Civ. P. 56(c)(1)(A). “Ultimately, the
court must grant summary judgment “if, under the governing law, there can be but one
reasonable conclusion as to the verdict.” Bronx Household of Faith, 876 F.Supp.2d at 425
(quoting Anderson, 477 U.S. at 250).

B. The Doctrine of Offensive Non-Mutual Collateral Estoppel Does Not
Apply.

12. Matthews argues that a decision of the Circuit Court for Howard County,

Maryland collaterally estops GMACM “from relitigating [in this case] several of the material
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facts and legal findings identified [by Matthews].” (Matthews’s Brief (“Brief”) at 7). Because
Matthews was not a party to that Howard County case and he asks this Court to employ the
concept in support of his affirmative claims, his argument requires the application of the

“offensive non-mutual collateral estoppel doctrine.” (Id. at 8 (emphasis added)).

13. Maryland’s high court, however, has expressly declined to apply offensive non-
mutual collateral estoppel. In Burruss v. Board of County Comm’rs of Frederick County, 46
A.3d 1182, 427 Md. 231 (2012), the Court of Appeals of Maryland stated as follows:

We decline the invitation to apply the doctrine of collateral estoppel to the
circumstances of this case. In Rourke, we acknowledged that this Court has
recognized the doctrine of defensive non-mutual collateral estoppel. We
explained in that case that the United States Supreme Court in Parklane Hosiery
Co. v. Shore, 439 U.S. 322, 99 S.Ct. 645, 58 L.Ed.2d 552 (1979), declined to
embrace the doctrine of offensive non-mutual collateral estoppel. This Court has
not, since we issued our opinion in Rourke, adopted or applied the doctrine of
offensive non-mutual collateral estoppel, and we deem the Supreme Court's
analysis in Parklane persuasive.

Id., 46 A.3d at 1194, 427 Md. 252 (internal citations omitted; emphasis added). Because
Maryland has not adopted the doctrine, and its high court finds “persuasive” the United States
Supreme Court’s rejection of it, offensive non-mutual collateral estoppel has no application in
the instant case.

14. In his brief, Matthews’s counsel cites Rourke v. Amchem Prods., Inc., 863 A.2d
926, 384 Md. 329 (Md. 2004) (Brief at 6), but he neglects to point out that the Court of Appeals
rejected the doctrine in that decision (as it would do again in Burruss eight years later), stating as
follows: “For one thing, for plaintiffs to prevail, we would have to apply, as Maryland law,

offensive non-mutual collateral estoppel, and, as noted, we have not yet embraced that aspect of

non-mutuality and decline to do so in this case.” 1d., 863 A.2d at 940, 384 Md. at 352, n.11

(emphasis added). Moreover, quoting the United States Supreme Court, the Maryland high court

ResCap - Opposition to Matthews MSJ/ny-1079931


http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2005747687
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1979108014
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1979108014
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1979108014
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=2005747687
http://www.westlaw.com/Find/Default.wl?rs=WLEW1.0&vr=2.0&FindType=Y&SerialNum=1979108014

12-01933-mg Doc 12 Filed 03/01/13 Entered 03/01/13 16:34:18 Main Document
Pg 10 of 20

recognized that the application of the doctrine may be unfair to a defendant “for several reasons,”
including: *“(1) that “[i]f a defendant in the first action is sued for small or nominal damages, he
may have little incentive to defend vigorously, particularly if future suits are not foreseeable,’

(2) offensive use may be unfair as well ‘if the judgment relied upon as a basis for the estoppel is
itself inconsistent with one or more previous judgments in favor of the defendant,” and (3) such
use may be unfair ‘where the second action affords the defendants procedural opportunities
unavailable in the first action that could readily cause a different result.”” 1d., 863 A.2d at 938,
384 Md. at 350 (quoting Parklane Hosiery, 439 U.S. at 330-31).

15. In an even more striking lack of candor to this Court, Matthews’s counsel chose
to omit Burruss entirely from his brief to this Court. In a brief he filed on Mr. Matthews’s behalf
four months earlier in the Circuit Court for Baltimore City, Maryland -- in a case involving the
very same facts as the instant case and in which GMACM was also a party until it was
voluntarily dismissed by Matthews in favor of his pursuit of this Adversary Proceeding --
Matthews’s counsel did cite Burruss. (Excerpts from that brief, including the section (pages 10-
15) in which Matthews articulates his collateral estoppel argument, are attached collectively as
Exhibit 1). The bottom of page 12 of the state court brief (the quote from the Mendoza decision)
through the end of the last full paragraph on page 13 is identical to page 6 (of 21) of the brief
counsel submitted to this Court with one exception -- the citation at the end of the last full
paragraph to the Burruss decision is deleted and replaced by a quote from the Rourke decision.?

16.  Also incredibly, Matthews’s counsel chose not to disclose to this Court that other

Maryland Circuit Courts—courts of equal jurisdiction and dignity to the Circuit Court for

2 Also noteworthy, GMACM, in the brief it submitted in the state court case in reply to Matthews’s response, cited
and quoted from Burruss in support of its position that the doctrine does not apply. (Relevant excerpts of that
GMACM brief are attached hereto as Exhibit 2).
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Howard County that decided Geesing v. Willson, Case No. 13C10082594, upon which Matthews
relies—have considered the same factual circumstances and determined, contrary to Willson, that
it was unnecessary and inappropriate to delay (much less dismiss) the pending foreclosure as a
result of the form or method related to the signature on affidavits. See, e.g., Geesing v. Jones,
Circuit Court for Prince George’s County, Case No. CAE10-08803, Official Transcript of
Proceedings, July 6, 2011, at 17 (*I am aware that other judges in other cases in other factual
settings have reached other decisions. This of course is the court, and of course the judge that
raised this issue in August 2010. I’m not unaware of the corrective affidavit and the single

difficult to read signature and the multiple names underneath, they are not however in the

absence of a contradiction of any statement in any affidavit or statement, a sufficient reason to

upset the sale schedule for this morning . . . .”) (emphasis added; a copy of the transcript from

Geesing v. Jones is attached hereto as Exhibit 3).°
17.  To be sure, there are several other reasons offensive non-mutual collateral
estoppel does not apply here, including the following:
a. The court’s decision in Geesing v. Willson did not provide for any type of
private right or remedy to the homeowner but rather only required that the foreclosure in
that case be re-filed; and that relief is precisely what has already occurred here -- the first

foreclosure action was dismissed without prejudice.

® As noted above, the Court of Appeals of Maryland in Rourke recognized this very issue as one of the problems
with applying non-mutual collateral estoppel offensively against a defendant. (“[O]ffensive use may be unfair as
well ‘if the judgment relied upon as a basis for the estoppel is itself inconsistent with one or more previous
judgments in favor of the defendant,” ....” Rourke, 863 A.2d at 938, 384 Md. at 350 (quoting Parklane Hosiery, 439
U.S. at 330-31).
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b. The decision in Geesing v. Willson was expressly limited to that case
(Transcript at 10: “I’m not addressing any case other than the one that is before me and
I’m going to grant the motion to dismiss without prejudice.”).

C. The decision in Geesing v. Willson is by no means an outcome mandated
by the Maryland foreclosure statutes and rules; MD. R. 14-207.1 provides only that a
court “may” notify parties that it will dismiss a foreclosure action, or, it may issue some
“other appropriate order” for non-compliance with governing requirements. See
Shepherd v. Burson, 50 A.3d 567, 578, 427 Md. 541, 559 (Md. 2012).

d. Even if the Order in Geesing v. Willson had any precedential effect, it
would not here because the Geesing v. Willson Order was entered on November 30, 2010
and the foreclosure case that forms the basis of Matthews’s claims was filed in April
2010. (See Compl. §74). An order that has not yet been entered is not binding nunc pro
tunc to all cases that preceded it in all other courts.

18. For all of these reasons, Matthews’s “offensive non-mutual collateral estoppel”
argument lacks merit and should be rejected.

C. Each Of Matthews’s Causes Of Action Fails To State A Claim Upon
Which Relief Can Be Granted.

19. In the Debtors’ Motion to Dismiss, GMACM explains why Matthews cannot
recover on any of his claims. In the interests of efficiency and economy, GMACM respectfully
refers the Court to those arguments and incorporates them into this brief by reference rather than
restating them in their entirety. For the simple reason that Matthews cannot recover on any of
his claims (and GMACM’s motion to dismiss should be granted), Matthews’s summary

judgment motion should be denied.
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D. Matthews Is Not Entitled To Judgment As A Matter Of Law On His
Claim For Violations Of The Maryland Consumer Protection Act

(Count 1).
20.  The Maryland Consumer Protection Act (“MCPA”) permits a private right of

action when an individual seeks “to recover for injury or loss sustained by him as the result of a
practice prohibited by this title.” The Court of Appeals of Maryland has instructed that an
individual may bring a claim under the MCPA only if he can “establish the nature of the actual
injury or loss that he or she has allegedly sustained as a result of the prohibited practice.” Lloyd
v. General Motors Corp., 916 A.2d 257, 280 (Md. 2007) (quoting Citaramanis v. Hallowell, 613
A.2d 964, 968 (Md. 1992)). In other words, a plaintiff must show that he suffered actual loss of
money or property as a result of the alleged violation. See, e.g., DeReggi Constr. Co. v. Mate,
747 A.2d 743, 752 (Md. 2000) (“[T]o receive protection under the Consumer Protection Act,
appellees must show they were actually injured by appellants’ violation of the Act....”);
Citaramanis, 613 A.2d at 969 (tenants were not entitled to restitution of rents paid because they
were not harmed by landlord’s failure to disclose that premises were not licensed for occupancy).

21. Here, Matthews offers no evidence at all that he sustained any injury or loss as a
result of the Substitute Trustee Documents or the Stephan Documents about which he complains.
That the Motion seeks summary judgment only as to liability does not relieve Plaintiff of the
obligation to offer evidence of damages because proof of damages flowing from the allegedly
prohibited practice is an element of each of his claims. For this reason alone, Matthews has
failed to demonstrate that he is entitled to judgment as a matter of law on his MCPA claim, and
his motion should be denied.

22, In support of his argument, Matthews states: “There is no material dispute that

the Defective Matthews Foreclosure Papers and Affidavits failed as a matter of law to comply

ResCap - Opposition to Matthews MSJ/ny-1079931
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with the mandatory requirements for commencing a foreclosure against Mr. Matthews signed by
the purported signer Stephan.” (Brief at 14). Matthews cites no authority for that statement.

23.  Also, Matthews contends that the documents he calls “Defective Matthews
Foreclosure Papers and Affidavits” amount to a “false material representation” (Brief at 14), but
he does not identify any representation in any of the documents in support of that statement.

24. Further, Matthews states that “GMAC had the duty to Mr. Matthews [sic]
independently verify all information sworn to by its agents” (Brief at 14), but he fails to identify
a single piece of information in any foreclosure document that was inaccurate, incomplete, or
misleading in any way.

25. Matthews also states baldly that “[i]f corporate persons such as GMAC are
permitted to maintain foreclosure proceedings on the basis of faulty or fraudulent affidavits,
consumers like Mr. Matthews will continue to be harmed.” (Brief at 15). This statement
completely ignores that GMACM dismissed the First Foreclosure Action voluntarily. Matthews
also provides no evidence in support of the implication that he has been harmed as a result of the
alleged faultiness of documents submitted in connection with the First Foreclosure Action.

26. Finally, Matthews’s MCPA claim fails as a matter of law and should be dismissed
for the reasons set forth in GMACM'’s Motion to Dismiss. Indeed, within the past year in a case
very similar to the one at bar that was also handled by Matthews’s counsel, the United States

District Court for the District of Maryland (the “Maryland District Court”) rejected the very

same arguments made on behalf of Plaintiff in the Motion, and granted the defendant substitute
trustees’ motion to dismiss. In Stewart v. Bierman, 859 F.Supp.2d 754, 757 (D. Md. 2012). The
facts in Stewart, as related by the Maryland District Court, were as follows:

The Lembachs fell behind on their mortgage payments, and the lender for the
Lembach Property, Deutsche Bank, appointed BGWW as substitute trustee under

10
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a deed of trust on or about September 22, 2009. Plaintiffs maintain that
employees of BGWW fabricated signatures on the Order to Docket and other
papers containing the alleged signatures of the trustees (Bierman, Geesing, and
Ward). BGWW filed an Order to Docket a Foreclosure against the Lembach
Property on September 28, 2009. Id. § 122. Defendants dismissed the first
foreclosure proceeding on December 14, 2009, and later docketed a second
foreclosure action on March 17, 2010. Plaintiffs allege that Defendants relied on
fraudulent documents in the second proceeding, which “was dismissed by the
state court.”

Id. at 758 (internal citations omitted). As in the Matthews First Foreclosure Action, the
substitute trustees in Stewart v. Bierman were attorneys Howard Bierman, Jacob Geesing, and
Carrie Ward of the law firm Bierman, Geesing, Ward & Wood, LLC (“BGWW?”).

217, In dismissing the MCPA claim in Stewart, the Maryland District Court stated:

... Plaintiffs fail to indicate how the alleged forgeries of the foreclosure
documents materially impacted the debtors’ conduct or how the signatures caused
Plaintiffs a specific harm separate from the debt owed. The manner or procedure
of affixing signatures to documents that are accurate in every other way except for
the signature does not affect the accuracy of the underlying debt. Plaintiffs have
conceded that they were late on their mortgage payments. The actual process and
method of affixing signatures to court documents is immaterial to a debtor where
the existence of the debt and a default are not disputed.

Id. at 769 (emphasis added).

28. In yet another recent case handled by Matthews’s counsel in which he made
similar allegations concerning foreclosure documents submitted by Ward’s firm as substitute
trustees, the Maryland District Court rejected these same arguments as follows:

While the Plaintiffs have not made a plausible showing that they suffered any

actual concrete injury at the hands of the Defendant, it is clear that to the extent

they did suffer some injury, that injury was a result of the Plaintiffs’ own failure

to keep current on their mortgage, and not on the allegedly “bogus” documents
filed by BGW in the course of the dismissed foreclosure proceeding.

Casey v. Litton Loan Servicing LP, No. Civ. A RDP-11-0787, 2012 WL 502886, at * 4 (D. Md.
Feb. 14, 2012) (emphasis added). For this reason (and others), the Maryland District Court

denied the plaintiffs’ motion for partial summary judgment and granted the defendant’s motion

11
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to dismiss the plaintiffs’ three claims -- the same statutory claims brought in the instant case by
Matthews.

29. That the Stewart and Casey cases did not involve “Stephan Documents” (along
with the “Substitute Trustee Documents”) is immaterial. Matthews, like the plaintiffs in those
cases, offers no evidence that he suffered any damages as a result of any of the documents about
which he complains, and that failure alone is fatal to his claims. See also, Bank of America v. Jill
P. Mitchell Living Trust, 822 F. Supp. 2d 505, 532 (D. Md. 2011) (“Consumers must prove that
they relied on the misrepresentation in question to prevail on a damages action under the MCPA.
A consumer relies on a misrepresentation when the misrepresentation substantially induces the
consumer's choice.”) (citations omitted).

30. For the reasons set forth above, Matthews’s argument that he is entitled to
summary judgment on his MCPA claim lacks merit and should be rejected.

E. Matthews Is Not Entitled To Judgment As A Matter Of Law On His

Claim For Violations Of The Maryland Mortgage Fraud Protection
Act (Count I1).

31. Like the MCPA, the Maryland Mortgage Fraud Protection Act (the “MMFPA”)

only permits a private plaintiff to pursue “an action for damages incurred as the result of a

violation” of the MMFPA. MbD. CoDE REAL PROP. 8§ 7-406(a) (emphasis added). As discussed
above, Matthews has offered no evidence of damages. Cf. Thomas v. Nadel, 48 A.3d 276, 453
(Md. 2012) (“There is no allegation that the Thomases were tricked into signing, that there was
any misrepresentation, or that the signing was otherwise unlawful. There is no question that the
Thomases are bound by the note and no question that they did not fulfill their obligations under it
... Additionally, there is no allegation that any fraud, misrepresentation, or unfairness
contributed to the Thomases’ failure to fulfill their loan obligations, failure to redeem the
property prior to sale, or failure to raise these exceptions prior to [the foreclosure] sale.”).

12
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32. In support of his contention that he is entitled to summary judgment on his
MMFPA claim, Matthews cites the unreported decision Stovall v. SunTrust Mortgage, Inc., No.
Civ. A RDB-10-2836, 2011 WL 4402680 (D. Md. Sept. 20, 2011) and states as follows: “The
Stovall court held that the lender’s alleged and similar misstatements and omissions in the
foreclosure process, such as those subject to this action “are sufficient to plead a violation of the
MMFPA.” (Brief at 16). Of course this statement is a far cry from supporting Matthews’s

argument that he is entitled to summary judgment on his MMFPA claim.

33. More importantly, and in yet another stunning exhibition of lack of candor to this
Court, Matthews’s counsel fails to disclose that in the very same Stovall case -- in which

Matthews’s counsel was counsel of record -- the Maryland District Court issued a later decision

that dismissed the plaintiff’s MMFPA claim after the lender re-filed its motion to dismiss once
discovery had concluded. In Stovall v. SunTrust Mortgage, Inc., No. Civ.A RDB-10-2836, 2012
WL 5879132 (D. Md. Nov. 20, 2012), the Maryland District Court dismissed the plaintiff’s
MMFPA claim “because Stovall [did] not [make] an adequate showing that she suffered an
injury due to the Trustees’ practice ... [and] [a]ny injury suffered by Stovall is a result of falling
delinquent on her loan rather than by the manner in which the Trustees affixed its signatures to
the foreclosure documents.” Id., at *7.

34.  Similarly, in both Stewart and Casey, which are cited and discussed above, the
Maryland District Court dismissed the plaintiffs’ MMFPA claims for the same reasons that their
MCPA claims were dismissed. For the reasons discussed above, the same analysis applies here.

35. Here, Matthews has offered no evidence whatsoever of damages, let alone “injury
due to the [ ] practice” of submitting the so-called “Defective Matthews Foreclosure Papers and

Affidavits.” For this reason alone, Matthews’s Motion should be denied.
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F. Matthews Is Not Entitled To Judgment As A Matter Of Law On His
Cause of Action Under The Maryland Consumer Debt Collection Act

Count 111).
36.  The Maryland Consumer Debt Collection Act (the “MCDCA”) states, inter alia,

that “[i]n collecting or attempting to collect an alleged debt a collector may not ... [c]laim,
attempt, or threaten to enforce a right with knowledge that the right does not exist[.]” Mb. CoDE
COMMERCIAL LAW § 14-202(8). As explained by the Maryland District Court:

For purposes of this statute, “knowledge” has been construed to include “actual

knowledge or reckless disregard as to the falsity” of the existence of the right. . . .

[T]o establish “reckless disregard,” a plaintiff must show “the defendant either (1)

made the statement with a ‘high degree of awareness of ... probable falsity’; or (2)
actually entertained serious doubts as to the truth of the statement.”

Allen v. Bank of Am. Corp., No. Civ. CCB-11-33, 2011 WL 3654451, at * 9 (D. Md. Aug. 18,
2011).

37. Here, Matthews has offered no evidence that GMACM attempted to collect a debt
with the requisite high degree of awareness of its probable nonexistence, or that GMACM
actually doubted the existence of such debt. To the contrary, it is clear that GMACM did and
does have the right to enforce the mortgage loan debt. Matthews’s own allegations in his
Complaint state that he was several months in arrears when the First Foreclosure Action was
instituted. See Complaint {51, 74. GMACM was a party entitled to enforce the Note, see id. at
f1110c., and, again, Matthews does not allege otherwise. Nor does Matthews claim that he was
current on his mortgage loan obligation such that GMACM did not have the right to seek to
enforce the debt when it did. In other words, GMACM had every right to attempt to enforce the
Note or, at the very least, a very reasonable belief that it had such a right. As a matter of law,
GMACM cannot be found to have violated the MCDCA for seeking to enforce a right that

GMACM actually has.
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38.  Asdiscussed above, the Maryland District Court in Stewart v. Bierman recently
dismissed the plaintiffs’ MCPA claims, but it also dismissed the plaintiffs’ MCDCA claim,
stating as follows:

Defendants argue that “Plaintiffs have failed to sufficiently allege the knowledge
element of the MCDCA.” Doc. No. 32 at 40. They also note that Plaintiffs
concede that “the right to foreclose on Plaintiffs' property did exist.” Id. (citing
Am. Compl. § 116). In their opposition memorandum, Plaintiffs did not address
the issue of knowledge under the MCDCA. Again, Defendants’' argument is
persuasive.

The Orders to Docket were correct in every way except for the signatures that
were affixed with the authority of the purported signer, but not in fact signed by
the person whose name was affixed. Plaintiffs fail to allege any facts that
demonstrate that Defendants had knowledge that the right to initiate foreclosure
proceedings did not exist. In fact, Plaintiffs concede they were in default on their
mortgage payments. See Am. Compl. § 116 (“The Lembachs fell behind on their
mortgage payments.”). Although Plaintiffs take issue with the method used by
Defendants to attach signatures to foreclosure documents, the MCDCA allows for
recovery against creditors that attempt to collect debts when there is no right to do
so. It does not, as the Plaintiffs appear to contend, allow for recovery in errors or
disputes in the process or procedure of collecting legitimate, undisputed debts.

Stewart, 859 F.Supp.2d at 769-70 (emphasis added). See also, Casey, cited supra.
39. For these reasons, Matthews is not entitled to summary judgment on his MCDCA
claim.

IV.  CONCLUSION

40. For the reasons set forth herein, GMACM respectfully requests that the Court

deny the Motion and grant such other relief as is just and proper.
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Dated: March 1, 2013
New York, New York
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Stefan W. Engelhardt

Paul A. Galante
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1290 Avenue of the Americas
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Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Steven A. Pozefsky

BRADLEY ARANT BOULT CUMMINGS LLP
1615 L Street, NW, Suite 1350

Washington, DC 20036

Telephone: (202) 393-7150

Facsimile: (202) 719-8349

Counsel for the Debtors and
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IN THE CIRCUIT COURT FOR BALTIMORE CITY, MARYLAND
LAURA H.G. O’SULLIVAN, et al.

Plaintiffs - :
V. _ Case No. 24012000286

" KEVIN J. MATTHEWS

Defendant

KEVIN J. MATTHEWS
Counter Plaintiff
V.

GMAC MORTGAGE LLC, et al.

Counter Defendants

DEFENDANT/COUNTER PLAINTIFF KEVIN J. MATTHEWS’ COMBINED
OPPOSITION TO COUNTER DEFENDANTS’ GMAC MORTGAGE LLC, CARRIE
WARD’S, AND JEFFREY STEPHAN’S MOTIONS TO DISMISS THE COUNTER

PLAINTIFF’S COUNTER COMPLAINT {DOCs. 18, 20, 21)
| &
REQUEST FOR HEARING

Counter Plaintiff/Defendant Kevin J. Matthews (“Mr. Matthews”), by his
'-'uhd'ersigned ‘counsel, hereby files this opposition to -Counter Defendant's GMAC
‘Mortgage LLC (“GMAC?), Carrie Ward -(%'Wafd.”), and Jeffrey Stephan's

(“Stephan”){collectively “Counter 'Defenda_hts"’) ‘Motions to Dismiss (Docs. 18, 20, 21)

Mr. Matthews’ Counter COmpl_ain‘t-(Doc 171) -and says:

lN TRODUCTION

Desplte the volum:nous Motlons to D;smrss by each of the Counter Defendants-

EXHIBIT

I T
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~and a cause of action other than defamation must be employed to redress such a

wrong”).*

The rationale of Keys is important and. consistent with tﬁé gen_eral- “rule...that
~where a statute and the common law are in conflict, the common law yields to the
_ statute to tEg extent of the inconsistency, but where the !eg:s!atlve intent is shown o
encompass annentlre area then that statute preempts the common law.” Watkins v.
- State; 42 Md. App. 349, 354, 400 A.2d 464, 467 (1979). Further, to adopt GMAC’s
reasoning that the common law defense of witness immunity applies to Mr. Matthews’
_ 'statuto_ry claims would simply eviscerate the protections intended by the legislature
which did not provide for such a defense or exemption in any of trhe statutes and be a

violation of the Maryland Constitution’s separation of powers requirement. MD. DEC. OF

R. ART. 8. |

For these reasons, Mr. Matthews requests the Coun to l_”eject Ward's and
GMAC’s immunity arguments which are not in fact based on Maryiand law and have no

application to the actual claims before the Court.

HI. MR. MATTHEWS HAS PROPERLY STATED MATERIAL FACTS WHICH Wit ENTITLE Him
LATER TIME IN THESE PROCEEDINGS TO JUDGMENT AS A MATTER OF LAW AGAINST
GMAC AND WARD :

Because of :t_he automatic stay and its application to Ward, as an éppointe_d agent

4 Further, -as to Ward’s immunity cohtention, the issue before the this Court conceming
her-collected practices related to testimony in the First Foreclosure action, the Court of
Appeals expressly declined to hold that lmmuruty of court appointed trustees was
available under Maryland law in such instances.. D’Aoust v. Diamond, 424 Md. 549,
595, 36 A.3d 941,967 (2012). S '

10
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- of GMAC, Mr. Matthews does not request this Court to enter partial judgment against

Ward based upon collateral estoppel. However, in order to determihe whether certain
of the well facts demonstrate certain facts which suppdr’c Mr. Matthews' claims against
‘Ward and those against GMAC as Ward’s pﬁncip‘al, Mr. Matthews provides this
summary of the factual basis of the claims to which there can be no dispu;e.
The factual basis for most, but not all of Mr. Matthews’ claims related to Ward
concem the f.ollowihg relevant, material, and welil pled fécts as to Which th-ere is no
~genuine dispute include:
1. GMAC appointed Ward as one. of the substitute trustees authorized to carry out
the First Forec!osure Action againsi Mr. Matthews and his Pfoperty. CC at 1}1_} 12.
__2. Specifically, in Commencing the First Foreclosure Action .against Mr. Matthews
and his home, GMAC agent, Ward, proffered to. the Circuit Court of Baltimore
City, Maryland muitiple improper and irregular swom affidavits, deciarations, or
other papers as the basis of GMAC’s foreclosure action. CC at f[{] 79.
3. These documents purport te be signed by either Carrie Ward, Jacob Geesing, or
Howard .Biénn.an but bnl_y contain a single indecipher_able signature. CC at"|]'|] |
794). | |
4 .:"I_':he Circuit Court for Howard County, Mafyland .Has‘._.e.zlzread'y. determined as a
m-atter'of taw an affidavit!dec!aration'iden‘tifying one .6f three ;pos_sible_ affiants is
.n_Qt. legally -p-ropér. for commencing a 'Maryié_nd foreclosure action. Ina finél order
| of t_ﬁat éoqri_-i'r_i th'e._matter of Geesing v. -Wi!lsOﬁ_,' _th_e".:i'-_féno_l_fa'ble' Diane O. LéaSU(e_
ju_dicia'l'ly--deterfnined .thét such form affi‘d'avits/déc_farétfon‘s _ai‘e improper and.

cannot jpirop’én-‘_l_y maintain a foreclosure ac?tiroh ina M'a'r_yl_and, court. CC at 1{ 34.

11
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See generaﬂy' Exhibit 1.' Judge Leasure speciﬁcallly found and determined as-
follows:

I have a problem with the fact, and | think it is, you know, something
that you also need to address, these affidavits have three names
and one signature. |t is indicated that the undersigned- substitute
trustee — | have no idea which of the three names and one
signature. It is indicated that the undersigned substitute trustee — |

___have no idea which of the three that is...| am not aware of the
propriety of any affidavit with three names indicated and one

* signature. :

Ex. 1 at Page 7, Lines 19-24.
| mean. [the use of three names below the signature is] just improper.

Ex. 1 at Page 8, Line 1.
I think the affidavit needs to be properly prepared and the three names
undemeath and one squiggle and the reference above the affidavit
indicating. that the substitute trustee, singular, appeared and you've got
three names, | just don'’t think it's proper form. So I'm going to, on that
bas:s grant the motion to dismiss.

Ex. 1 at Page 8, Lines 19-25,

5. Judge Leasure's findings and ord'er._ih Geesing v. Willson is final and has

were never appealed by Howard Bierman, J_a_co_b Geesing, Carrie Ward,

or any other party. Exhibit 1.

These well pled faets and findings of the 'Circuit_ Court of Howerd County,

| "N'Iary-l'an'd will support the application of the doctrine of non-mutual offensive collateral

- estoppel. -

Offensive use of collateral estoppel occurs: when a plaintiff seeks to foreclose a
~defendant from relitigating ‘an issue the defendant has previously litigated
unsuccessfully in another action against the same or a different party. Defensive
" use .of collateral estoppet occurs when a defendant seeks to prevent a plaintiff

12
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from relitigating an issue the plaintiff has previously litigated unsuccessfully in
another action against the same or a different party.

:U.S. v. Mendoza, 464 U.S. 154, 159, n. 4 (1'984) (citing Parklane Hosiery Co., Inc. v.
Shore, 439-U.8. 322 (1979)). In Parklane the Supreme Court resolved a conflict among
the circuits and held that federal, "trlal courts [have the] broad d:scretion to determine
when [offensive use of collateral estoppel] should be applied.” Parklane Hosiery Co.,
- Inc. v. Shore, 439 U.S. 322, 331, (1979) (footnote omitted). .
Under Maryland law, a party must meet a four-prong test before a court may
permit the use of ofiensive collateral estoppel:
1. Was the issue decided in the prior adjudication identical with the one
presented in the action in guestion? .
2. Was there a final judgment.on the merits?
3. Was the party against. whom the plea is asserted a party or in privity with a
party to the prior adjudication? [and]
4. Was the party against whom the plea is asserted given a fair opporkumty to be
heard on the |ssue'?_
Rourke v. Amchem Products, lhc., 835 A.2d 193, 205 (Md. Ct. Spec. App. 2003) affd,
863 A.2d 926 (2004). See also Culver v. Maryland Ins. Com’r, 931 A.2d 537, 542
(quoting Leeds Fed. Sav. & Loan Assn v. Metcalf, 630 A.2d 245,250 (Md. 1993)). See
also Rourke v. Amchem Prods., Inc., 863 A. 2d 926, 938 (Md. "2004) See also 'BUh’USS
SV Bd of County Comm;ss:oners of Frederick County, 427 Md 231 46 A, 3d 1182, 1194 '
1(2012)(dechmng to apply the doctrine of non—mutual offenswe collateral estoppel when
the pner lltigatlon s hofd:ng was reversed on appeal)
In this- case a!l feur factors will be presen’t for the Ceurt at the appropnate tlme
: when the automatlc stay is lifted, to apply offenswe collateral estoppel to the well pied

facts and M_r._.l\/l-at-thews clalms. Therefore, the wel! pled fa_cts_ demqnetrate that Ward is

collaterally estopped from refitigating several of the relevant, material, and well pled

13



12-01933-mg Doc 12- 1 Filed 03/01/13 Entered 03/01/13 16:34:18 Exhibit 1 Pg

70f9

facts identified above.
First, the Cireuit Court of Howard County has afready detertnined 'the issue of
whether a Meryiand foreclosure to collect a debt filed with 'aﬂidaWtsldéCiarations
| identifying three potential affiants but only single indecipherable signature was proper.
That court held that the foreclosure was improper because such aftidavtts are not the
proper form. Second, the j‘udgment of the Circuit Court is a final judgment. It was never |
| appealed by any party. Third, there is no question or dispute that Ward is the party with
- whom the Howard County judgment was entered against and she is the same Counter
Defendant in this action. Fourth, Ward and her co—plaries were -given a fair opportunity
to be heard on the core issue and were represented by counsel in the Howard County
case before Judge Leasure. |
For the reasons stated herein, Ward will be cellater_atly estopped from disputing
_ these relevant, material, and well pled facts and whether the First Foreclosure Action
 was proper and le.gal for Ward to acquire the 'jurisdiCtion.of the circuit court as part of
'_ GMA.C’S debt co_!tection practices. These issues of fact and law are identical to those in
Geesing v. Wiﬂson which has been been determined in a final judgment Parkiane, 439
u.s. 322 US V.. Mendoza 464 S, 154 and Sedlack V. Braswell Services Group,
Inc 134 F 3d. 219
Further, in -thls actlon as well as the First Foreclos:ure A-ction 'G-MAC' and its
appointed- agents have rmproperly acquired the Junsdlct:on of the Court before an
: -accurate and Correct Notlce of Intent to Foreciose (“NOI”) was ever provrded to Mr
| M'a_t_thew_s and -lnstead ‘-relte_d upon a false. CC at {76, 11-6-(b). M. Metthews- argument

_c_o_nc_e'mi.ng these improper NOIs hés been adopted by the Court of Ap_peals last week.

14
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Shepherd v. Burson, 110 SEPT.TERM 2011, 2012 WL 3553310,*7 (Md. Aug. 20,
2012)("In our view, the stétutory purpose of providing the borrower with advance notice
" and information to seek a loan modification or to negotiate some oth'er altemative to
| foreclosure is best served by identifying all secured partiesmparticulany any that will

share in the proceeds of a foreclosure sale—in the Notice of Intent to Foréclose”).

Finally, as to Mr. Matthews’s claims related to his illegal eviction by GMAC and
its agents, GMAC’S' afguments are also simply without merit since the foreclosure salé
was never ratified by this Court. As explained last week by the Court of Appéals in
Curtis v. U.S. Bank Nat. A.ss’n, 86 SEPT.TERM 2011, 2012 WL. 3553316, *4 (Md. Aug.
20, 2012), "[a] purchaser at a for-éclosure sale is ordinarily entitled to poésession of the
proper_fy upon ratification of the sale, payment of the.p_urchase pﬁce, and conveyance of

legal title. Legacy Funding LLC v. Cohn, 396 Md. 511, 516, 914 A.2d 760 (2007); RP §

7-105.6(a).”

IV. MR. MATTHEWS HAS PROPERLY. PLED His CLAIMS PURSUANT TO THE MARYLAND
CONSUMER PROTECTION ACT UNDER COUNT I] AGAINST ALL COUNTER
DEFENDANTS S

| The Court of A_p;p\ejals has explained:

An ‘unfair or deceptive trade practice’” includes any false or misleading
statement or répresentation which has the capacity, _tendency, or effect of
. deceiving or mssleadlng consumers. and encompasses a representation
that consumer realty has a characteristic that it does not have or is of a -
. particular standard or q_uallty that is not the case. Commercial Law Art. §
~ 13-301." Section 13-408 of that article provides for a private cause of
action to recover for loss or mjury sustamed as the result of a practice .
forbldden by the CPA ‘
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should sim‘ply be disregarded. Mr. Matthews’ claims relate to the fraudulent, unfair, and
deceptive debt collection practices employed by GMAC and its agents and employees |
and the losses, damages, and injuries th‘af arose as a result of those practices. Also, a
foreciosure matter in thié Court which does not result in a rafifi_ed sale, will always be
dismissed without prejudice as a practical matter unless the subject Ioan— is péid in full.
To argue otherwise would simply be disingenuous and to suggest that Mr. Matthews

has so argues is plain wrong. ™

CONCLUSION
Based upon the foregoing argument and the well pied f_acts of the Counter
Complaint, Mr. Matthews asks this Court to deny the relief sought by the Counter .'
D_efenda-nts. Should the Court perceive any deficiencies, Mr. Matthews requests_ieave |

to amend as appropriate.’

Respegﬁ%ly Submitted,

- ™ Contemporaneously with this filing Mr. Matthews has dismissed his claims for Fraud
~and Fraudulent Concealment under Count | of the Counter Complaint but reserves his

right to reassert these cla|ms as appropriate and necessary in the future

3]
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" INTHE CIRCUIT COURT FOR BALTIMORE CITYMARYLAND -

LAURA H.G. O'SULLIVAN, et al. )
- Plaintiffs, )
V.o ) CaseNo.: 24012000286
KEVIN J. MATTHEWS )y
* Defendant y
)
KEVIN J. MATTHEWS )
. )
- Counter Plaintiff )
. )
A\ _ ) )
"~ GMAC MORTGAGE, LLC, et al. )
Counter Defendants. )

" REPLY MEMORANDUM IN SUPPORT OF
GMAC MORTGAGE, LLC’S MOTION TO DISMISS

INTRODUCTION .
 Similar t() his Combined Opposition to the ‘C‘ounter Defendants’ .Motion.s to .Dis'miss
(*“Opposition™), Matthews Counter Complaint - con31stmg of ﬁfty -seven (57) pages end one-:
. hundred and eighty seven (187) paragraphs takes a meandering course that 18 dlfﬁcult to track. |
However and as GMAC estabhshed in its Motton to Dismiss, repeated readlngs of the Counter
rComp}_amt -demonstrate tha_t its “five causes of action‘stem from [Matthews’} allegations that

GMAC failed to offer and give him a loan modification and that the First Foreclosure Action was

EXHIBIT

2

i .
p—

tabbiles*

5/24958.1
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Bt assoCIated w1th the Flrst Foreclosure Act:lon should be dlsmlssed as a matter of law Taken o

) tggether thh GMAC s shomng that Matthews clalms relatmg to GMAC’S alleged Ioss-"" BRI

| '.'mltlgation errors and omlsszons fazl as. a matter of law GMAC has estabhshed that all of

:'Matthews causes of actlon fall asa matter of law

o 119 Matthews Attempt To Invoke The Doctrme Of Offenswe Non-Mutual Collateral
o Estoppel A Doctrine That ‘The Maryland Court Of Appeals Has Declmed To
Adopt Is Unavallmg. _

In lns 0ppos1t10n Matthews argues that his allegatlons “will support the apphcatlon of
the doctnne of non-mutual offenswe eollateral estoppel v Opposxtlon at p. 12, Accordmg to
: Matthews in the case of Geesmg V. Wzlson Cifcuit Court for Howard County, Civil Case No

13-3-10- 82594, “It]he Cn'cmt Court for Howard County, Maryland has already determmed as a
- matter of law an affi davxt/declaratlon 1dent1fymg one of three possible affiants is not legally
proper for commencing a M'aryland foreclosure action.” Jd. atp.11. Matthews deyotes several
pages to this argument which, as estabhshed by Counter Defendant Ward in her Reply
' Memorandum at p 4,95,is an obvzous nonstarter. |
GMAC adopts and incorporates the a,rgmnen_tsmade by Ward and adds to them that, in a
case which Matthews, himself, cites, the Maryland Court of Appeals expressly stated its Iong—
'tlme reﬁlsal to adopt the doctrme of offenswe non-mutual collateral estoppel
In Roirke [v. Amchem Prods.], we acknowledged that th1s Court has recogmzed
the doctrine of defensive non-mutual collateral estoppel. Rourke, 384 Md. at 349,
863 A.2d at 938. We explained in that case that the United States Supreme Court-
in Parklane Hosiery Co. v. Shore, 439 U.S. 322, 99 S.Ct. 645, 58 L.Ed.2d 552
(1979), declined to embrace the doctrine of offensive non-mutual collateral
- estoppel. Rourke, 384 Md. at 34950, 863 A.2d at 938. This Court has not. since

we issued our opinion in Rourke, adopted or applied the doctrine of offensive
- non-mutnal collateral estoppel and we deem the Supreme Court's analysm n

Parklane persuaswe

12
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e -Bun'uss v, Board of County Commrssroners of Frederxck Coum’y, 427 Md 231 252 46 A3d

1 182, 1 194 (2012) (empha313 added)

Accordmgly, non-mutual oﬂ'enswe collateral estoppel has no’ apphcatlon here and-

-Matthews attempted assertxon of it 1s unavallmg

, IV.. Even'If T]ns Court Were To Conclude That Matthews Clalms Survwe GMAC?’s

: ‘Showing As To The General Overarchmg Grounds For Dismissal, Matthews’
~ Claims Still Fail As A Matter Of Law In The Face Of The Grounds For Dlsmlssa]
_GMAC Estabhshed That Are Specific To Each Clalm s

In its underlymg Motion to Dismiss, GMAC ‘went through each' cause of'ae'tion and for

each demonstrated why it shou]d be dismissed for _reasons that are in addltlon to and separate

o from the overarehmg grounds set forth above and in GMAC S. underlymg Motlon to DlSH]lSS

.GMAC 'S Motlon to Dismiss at pp- 15-30. Matthews Opposmon like his Counter Complamt
: Vdoes not ¢ survive GMAC’s more speelﬁc showmg as to why each of his md1v1dual causes of
action fa:lls as a matter of law. Instead, and as Counter Defendant Ward S0 aptly put it in her
Reply Memorandum, “Matthews’ Opposmon 1s unnecessarily convoluted while at the same time
mana_ging to avoid nearly every dispositive issue.” Ward Reply Memorandum at p. 1.
l' GMAC will not unnecessarily burden the Court b}} restating the arguments it tn_ade it in
. its Motion 't'o' Dismiss that are speeiﬁc to Matthews’ indi\-/idual' causes of action Instead,
GMAC- respectfuliy refers the Court to GMAC’S arguments and its showing that each of
Matthews remaining causes of action - for alleged violations of the MCPA MCDCA, MMFA
~and FDCPA - fails as a matter of law. See GMAC’s Moti_on_ t¢ Dismiss at pp. 15-30.
| Absent from the conclusory asseftions and discursive statements'contained in Matthews’
Opposmon 1s any substantive rebuttal to GMAC’s showmg, inter alia, that (i) Matthews was and.
-continues to be in default on his mortgage loan obhgatlons (i) GMAC’s conduct did not cause

- Matthews to take any action that he would not have otherwise taken or caused Matthews a

13
5/24958.1
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- Dated: Septeinber 17,2012 - . Respectfully submitted, .~

i’

.~ Ftic A-Frechtel = = =
. . Steven A. Pozefsky e :
s -,BRADLEYARANT BOULT CUIV]MINGS LLP
1615 L Street, NW
~ Suite 1350 . PR
Washington, DC 20036
- Tél: (202) 393-7150
| Fax: (202) 719-8349
 efrechtel@babe.com
spozefsky@babe.com
Counsel for GMAC Mortgage, LLC
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TN THE CIRCUILT COURT FOR
PRINCE GEORGE’S COUNTY, MARYLAND

‘GEESING,
Plaintiff,
vs-. | ~ Case Number:
CAE1G-08803
JONES, )

Defendant.
/

OFFICIAL TRANSCRiPT OF PROCEEDINGS
{Motion Hearing)
Upper Marlboro, Maryland
Wednesday} July 6, 2011
BEFORE:

HONORABLE. THOMAS P. SMITH

APPEARANCES:..
'-For the Plaintiff:
JAMES TRAVIS, ESQUIRE
For the Defeﬁdanti

JOHN BACHETO, ESQUIRE

HUNT REPORTING COMPANY
- Court Reporting and Litigation Support
Serving Maryland, Washington, and Vixginia
410-766-HUNT (4868) '
1-800-950-DEPO (3376)
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PROCEEDINGS

{9:03 a.m.)

THE CLERK: CAE10-08803, Geesing versus
Jones .

MR. BACHETO: . Good morning, Your Honor, John

‘Bacheto (phonetic) for the Defehdant, Sophia Jones.

MR. TRAVIS: Good morning, Your Honor, James

Travis . on behalf of the Plaintiffs.
THE COURT: All right. We"re here on the

motion to. stay foreclosure sale and other relief,

.docket entry 6. It’s your motion:

MR. BACHETO: Good morning, Your Honor,

‘thanks very much.

First let me get out on the table the

- obviously problem for my client, and that is. obviously

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Viiginia
410-766-HUNT (4868) '

1-800-950-DEPO (3376)
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this motion to stay is quite late in the process.

I’ve explained in my motion the events leading up to

today.

The Defendant was faced with an eminent
foreclosure sale about a year ago,. she actually filed
bankruptcy at that peoint to stop the sale, the

bankruptcy was Chapter 13, it was converted to a 7,

.there were motions to —- for relief from stay at that

point by Wells Fargo as trustee. She opposed those
motions and was dischérgéd from bankruptcy,‘motions

were ‘withdrawn.

At that point she was prepared to seek a

loan modification — was hoping to get a loan

‘modification under the ({indisceznible — 8:05:07)

program or some other prbgram- At that —— and that's

the point that she was left off.
Nothing else happened on the loan
modification or her requests, nothing subsequent

happened, and then she has then received a notice of

intent to foreclose and a foreclosure, and was served

with the order of the docket,,and here we are at this

_point.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
' 410-766-HUNT (4868)

1-800-950-DEFO (3376)
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She is late in coﬁing to this Court for
relief; however, 1 be%ieve that the issues I ve
expressed in my motion to stay and my motion to show
cause are significant, and that is the situation
leading up to today’s hearing.

So if Your Honor would find that there’s
" good cause to proceed with the hearing, or would you
just 1iﬁe-me #o summarize my case?

THE COUR?:‘ It’s your motion.

MR. BACHETO: All right, thank you, Your
Honorx. |

THE COURT: You filed it yesterday.

MR. BACHETO: Yes, Your Honor.

THE COURT: Or the day before yesterday.
Oh, yesterday.

MR. BACHETO: Filled yesterday. Yes, Your
Honor. The sale was set for_latgr on this,morning-

Basica;ly our case is that with Exhibits Sa
through E we have documents'thét'ﬁere purp0rted to be
~— to subpo:t the Qrd;r of the doékét-

Our case is, is very_simpiy the Court’s

- jdriédiction did not attach to this foreclosure

- HUNT REPORTING COMPANY
~ Court Reporting and Lifigation Support
Serving Maryland, Washington, and Visginia
' 410-766-HUNT (4868)
1-800-950-DEPO (3376)
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because the order of thé docket was improperly
.sﬁpported, becaﬁse the affidavits that are required by
14-207 (b} were not properly executed.. |

| The Court.cannbt tell -~ there are basically
three signatures ——

THE COURT: Uh-huh.

‘MR. BACHETO: —- Howard Bierman, Jacob
Geesing, Cariie Ward, you've seen,the.documents; Your
Honor, they’re in the motion, exhibit —— at Exhibit 5.
Theie’s a signature, we don't know whqse éignature it
isf _Thesg documents purport to be affidavits-
Affidavits have té be the swormn téstimony of the
affiant-

Rule —— Rule 1-311 requires that any
pleading or paper to be signed by an.attorney with
address and-teléphone number.

Judge Jashrow {phonetic} in Anne Arundel
- County, I believe that’s at Exhibit 7, fouﬁd that
‘fequiring,the Court to guess which attorney signed
these déépments-defeats the purpdse of the rule, the
purpose of the rule being the affiant must be

identified so that we can tell what the Court would be.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
' Serving Maryland, Washington, and Vizginia
' 0 410-766-HUNT (4868)
1-800-950-DEPO (3376)
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able to inquire, the Defendant may be able to inquire
as to the voracity of the affidavit and as to whether

the basis being personai knowledge oxr not.

Also Judge Leasure in Howazrd County, and

~I've attached that as Exhibit 6 in a long transcript

expressed ex{reme disapproval of this method of

'signing same plaintiffs, same situation, three names,

one signature, can‘t tell who signed it, no address,

no phone number, and Judge Leasure dismissed that

case, it was also a motion to stay and'dismissed
because she said these types of errors cannot be
remedied, and that is at ~— I can read that to.Your
Honor if yon like.

| THE COURT: ©No, I read it, thank you.

MR. BACHETO: It’s at ‘E‘thibit‘ 6.

Basicaliy Judge Leasure said these types of
remedies cannot —-— these types of-eﬁrors cannot be
remedied.

~ And so-again, our caée is tﬁat_the order fo

docket here was not properly supported, is not

supported peridd- Without filing an order to docket

the Court’s jurisdiction didn’t attach to this case.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
- 410-766-HUNT (4868)

1-800-950-DEPO (3376)
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THE COURT: Well, there is an order to
docket.

MR. BACHETO: This is an order to docket.
It’s not -——

THE COURT: It;s_signed by Howard Bierman
with an address and a phoﬁe number. You said there
was —-— they didn’t have that.

MR. BACHETO: No. Oh, excuse me, Your

"Honor, what I said was the affidavits ~—

THE COURT: Oh.

MR. BACHETO: -- supporting the order of the

‘docket required by 14-207{b) at Exhibit 5 in my

motion. Exhibit 5a, B, C, ‘D, and E are improperly
formed. ~ We can’t tell who sighed those affidavits.

THE COURT: Are you suggesting that the

affidavit of the deed of trust débt and military

service or non-military service have to have to name,
address, and telephone number?

_MR. BACHETO: They are affidavit -— they

' purport to be affidavits. I‘m not suggestihg it, Your

Honoxr, the rule requires it. Rule 1-311 requires it.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
&nwngkhq&mdj%@ﬁm@mm:deﬁgmm
- 410-766-HUNT (4868)

1-800- -950-DEPO (3376)
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This is the same finding that was found by
Judge Jashrow in Anne Arundel County in Eisig

{phonetic) versus McCormick, and I’ve inciuded.that

order és Exhibit-?rin my motion, and I'm asking the
Court to'make.the same finding. Beqause.those
affidavits are improperly forﬁed, accérding to Judge
Leasure, uhable to be remedied they should 59 at least
—- the Plaintiff should be required to show cause th
those documents should not be — those affidavits
should not be stticken ffbm the recofd, should ndt be
— and the case dismissed underx 14—2dff1.
And I suggest ﬁo Your Honor that one of the“
m~~oné of'the prayers for relief here is fé provide a
temporary stay under conditions that Your Honer deems
reasonable, that would give fime for the Plaintiffs to
showicause or cérrect the recofd or however they want
to fix the problem, and give -—— alse give time‘for
| discussions -—- Settleﬁent discussions.to take_placé in
terms of pos%ible 1oén remedy -— loan modifiCationi
THE COURT: Yoﬁ were counsel of record in-
the bankruptéy @ase were you not?

'MR. BACHETO: I am, Your Honox.

HUNT REPORTING COMPANY
Court Reporting and Litigation Support -
Serving Maryland, Washington, and Virginia
- 410-766-HUNT (4868)

1-800-950-DEPO (3376)
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" THE COURT: ~ All right. Anything else?

MR. BACHETO: That’s about it, Your Honor.

MR. TRAVIS: Your Honor, respectfully I

- didn’t hear any argument whatscever challenging the

snbstance of.any of the affidavits that were filled
herein. It seems the. entirety of the argument is

based on borrowers or the Defendant’s dislike of the
form of the signéture'block of thoselaffidavits.

I would alsoc like to note that the- rules

cited by opposing counsel refers to the signing of

- pleadings, not the rule regarding the signing of

'affidavits. The rule regarding signing of affidavits

éimply sets forth the language that is acceptable in

Maryland and acknowledged and as a valid affidavit.

It does not have any signature block requirements, it

just simply says the statement here needs to be set

-forth and the person attesting are affyiﬁg {sic} to

the contents of the paper preceding that statement
must sign the document, and that has happened in each
of the instances here. Howard Bierman has signed each

of those affidavits.

. HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
- 410-766-HUNT (4868) -

1-800-950-DEPO (3376)
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And just for purposes of clarity, the
motion, the opposition that was filed in this case in
response to the motion to stay, Howard Bierman_also
rfiled another affidavit attesting fo the signatures he
had already signed in this case.

So I think we have more than enough evidence
of Mr. Bierman’s acknowledgment of his signature and
the contents of -each of the papers filed herein.

THE COURT& His signature has not improved
over 15 months. |

Anything else?

MR. TRAVIS: That’s all I have, Your Honor.

THE COURT: Any reséonse? |

‘MR. BACHETO: .Yes, Your Honor.

We’re now told that Howard Eiérman -~ and
Ifve seen the filing and I don't have any reason to
~ doubt the.sincérity of Mr. Bierman’s filing last
'ﬁight; hbwéver; it’s a little late in the process now.
The affidavits in which the statemenfs.and the
averments were made to support-ﬁhé case, there's no
way to know that Howard Biéfman_signed them. There's -

three names there. dJudge Leasure said this can’'t be

HUNT REPORTING COMPANY
~ Court Reporting and Litigation Support
" Serving Maryland, Washington, and Virginia
410-766-HUNT (4868)
1-800-950-DEPO (3376)
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remedied. This type of error can’t be remedied.
There’s three names on that éffidavit.

THE COURT: I‘m aware of that.

MR. BACHETO: To now come to court and say
- oh, yeah, well, I signed those,.that’s fine,.but you
didn’t sign the statements; the affidavits that you' re
pﬁrporting to support your case Qith; |

| That’s our érgument,'Your Honox.
- THE COURT: I‘ve gone ovexr this file fairly
. carefully. .Let me try to-dispose of somé issues.

I just made 2 note when you said the-
'affidavits didn’t have name and addreés, et éetera-
Pursuant to Maryland Rule 1-311 the order to docket is
the pleading filed in this court and it fully complies
Qith_garyiand Rule 1-311. |

If there was some objection tc a statement
or affidévit certainly in the 15 or 14 months that
your client has-had the pleading and the attaéhments,
Ybu.aCknowledge'service on the 22nd of April, the
affidavit of service" in the file .i_s. ppril 9th that it
was posted and mailed, some —- wﬁether it*s the 9th of

“mpril of 2010 or the 22nd of April 2010, more than '-

HUNT REPORTING COMPANY
Court Reporfing and Litigation Support
- Serving Maryland, Washington, and Virginia -
. 410-766-HUNT (4868) -
1-800-950-DEPO (3376)
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adequate time has existed to chailenge bqth the forﬁ
of the documents filed whether they afe pleadingé.or
affidavits, and the content.

I noted in my review that not a éingle'
affidavit statement or the oxder to docket the
substance of the information containéd is contested by -
you.

This case stértéd'with an order to docket
filed March 30th, 2010. I note you had two

objections. One was that the trustees were form

reasons that you have articulated in the one signature

multiple typed'names, had that'problem. I note some

time between the filing . and service of this docket and

months and months ago you could have filed a pleading
to strike or a request for any type of relief short of

what you have requested literally on the morning of

trial.

Your next ;~rmorning ofrsale; Your next -
obﬁecfiéniis that thé trustées are impxbperly
proceeding undeyr the deed of appointment.

‘I note that the note in guestion was

endorsed and then endorsed in blank, and the copy in

H

- HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
: 410-766-HUNT (4868)

1-800-950-DEFO (3376)
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the file is gufficient evidence for the purpose qf
theée proceedings that the Plaintiff is in pdssession
of the briginal note, and under Judge Salmon’s
{phonetic} off qﬁoted December decision is adeguate
for them to proceed in this case.

As I've noted the affidavit of service is
Hpril 9th, posted and mailed. You admit in your
- pleadings that you were served on April 22nd; yet
these motion ~- tﬁis motion was'notrfiled until July
- 5th. The rule 6f coursé_givesryou 15 days, not almost
15 months to seek_relief from the Court.

.Your observations were.that yourrclient went
in;o bankruptcy, apparently thé bankruptcy'waé filed
on- or aﬁout May'31ét, 2010, so your élient‘certainly
could have filed this motion between April_22nd and
May 31st, been within the 15 days, and theléourt would
have had the opportunity to review this matter, and if.
appropriate o set it for a hearing_

I do note that even though your cllent filed
a bankruptcy petltlon in May of 2010 your client was

dlscharged October 20th, 2010, and as you’ve

HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
' -410-766-HUNT (4868)
1-800-950-DEPO (3376)
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._”aéknowledged'you are counsel of record in the

bankruptcy case.

So certainly from October 20th, 2010 your

client kmew first that there was a motion for relief

- from stay that this Plaintiff intended to proéeed, and

second, since there was no bankruptcy the Plaintiff
was free to proceed, and you ha& the opportunity‘at
that peoint to éeek the same relief you now seek on the
morning of the sale, and the Court would héve had-the;
opportunity to héve-feviewed'the entire pleadings,
také testimoﬁy, if necessary.

You have requested ADR. You could have
requestgd ADR at ény timg_that thé case was not in.
bank;uptcy, pre or post, and it's not a quéstion of.
mediation under post July lst, 2010 filings, but ADR,

which the Court has the authority to order underx the

rules and under its inherent authority.

I have dealt with thé Iissue: of standing.

You have aéSertéd that Mers, M-E-R-S, is the
béneficiary of ‘this trust. 1'. read the trust. Mers is
£he nominée for the 1énder, its succeésbrs, and

assigns. This is a successor and assign as I note,

 HUNT REPORTING COMPANY
Court Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
.410-766-HUNT (4868)
1-800-950-DEPO (3376)
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the note was'driginaliy endorséd and ﬁhen subsequéntly
. endorsed and blank. |
.i hote as your opponenﬁ did that.your client
hasrndt controverted any'statement.in any affidavit,
pleading, or the ——- of the order to docketlor any
document attached to it.
No useful purpose would be accomplished by
- me reviewing.eachrdf the pleadings filed and |
affidavits'filed éttacﬁedﬁto the order to docket.
I find.first that the motion to stay and
motion to Show cause are denied.
I do that fothhe reasons I haﬁe outlined in
‘this brief oral—opinionr and because yourlclient has
sat or hef rights for almost 15 monihs and céuld have
at anyAtime, certainly after the bankruptcy,.and in
the-brief time before her bankruptcy, sougﬁt the
Aeqﬁivalent relief.
To grant a stay at that point would.simply
prbmote the filing of iate pleadingrto diséuadé last
minute sales or to prohibit last minufe sales when the

.matters could have been asserted substantially in

-advance.

HUNT REPORTING COMPANY
~ Cowrt Reporting and Litigation Support
Serving Maryland, Washington, and Virginia
416-766-HUNT (4868)
1-800-950-DEPO (3376)



E——

T

© 12-01933-mg * Doc 12-3 Filed 03/01/

"decisions.

18 of 20
' 7/6/1% H-17
I am aware that other judges in other cases

in other factual settings have reached other

This of course is the court, and of course

the Jjudge that raised this issue in August 2010. I'm

not unaware of the corrective affidavit and the single

difficult to réad signature and the mdltiple names
underneath, they are not howeve; in the absence ofla
contradiction of any statement in any affidavit or
étatemént, a sufficient reason to upset the sale
schedule for this morning, and a rules citation I
believe is if201(a}rw1th-reépect to the enforcement of

the rules-

I £ind having_conéidered all of the matters

that I 'have stated that madam clerk docket entry 6,

the motion to stay and for other relief is denied.
Thank you ail very mﬁch.
MR. TRAVIS: Thank you.
MR. BACHETO: Thank.you.

(At 9:21 a.m., proceeding concluded.)
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REPORTER’ S CERTIFICATE

This is to certify that the proceedings in

the matter of Geesing versus Jones, Case No.

CAEIO—OBBO#, heard in the Circuit Court for Prince
Gébrge’s Coﬁnty on‘July 6, 2011,-were,electrénically
recorded.

I hereby certifﬁ that the proceedings,
transcribed by me to the best of my ability, in
complete and accurate manner, constituté the official
transérip‘t‘ thereof.

In witneés'whereof, I have hereunto

_subscribed my name this 26th day of July, 2011.
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