
Hearing Date and Time:  April 11, 2013 at 10:00 a.m. (Eastern) 
 

ResCap - Opposition to Matthews MSJ/ny-1079931  

MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
Norman S. Rosenbaum 
Stefan W. Engelhardt 
Paul A. Galante 
Erica J. Richards 
 

BRADLEY ARANT BOULT CUMMINGS, LLP 
1615 L Street, NW, Suite 1350  
Washington, DC 20036  
Telephone: (202) 393-7150 
Facsimile: (202) 719-8349  
Steven A. Pozefsky 
 

Counsel for the Debtors and  
Debtors in Possession 
 

UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
------------------------------------------------------x  
 :  
Kevin J. Matthews,  : 
  : 

Plaintiff, : 
 : 

                   v.  : 
 : 

GMAC Mortgage, LLC : 
 : 

Defendant. : 

 
Adv. Proc. 12-01933 (MG)  
 
 
 

------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

DEBTORS’ RESPONSE IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR PARTIAL SUMMARY JUDGMENT

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 1 of 20

¨1¤544-#!     *w«

1212020130301000000000010

Docket #0012  Date Filed: 3/1/2013



TABLE OF CONTENTS 
 

Page 

 

i 
ResCap - Opposition to Matthews MSJ/ny-1079931  

I. INTRODUCTION ............................................................................................................. 1 

II. RESPONSE TO MATTHEWS’S STATEMENT OF MATERIAL FACTS .................... 2 

III. ARGUMENT ..................................................................................................................... 4 

A. Summary Judgment Standard ................................................................................ 4 

B. The Doctrine of Offensive Non-Mutual Collateral Estoppel Does Not 
Apply...................................................................................................................... 4 

C. Each Of Matthews’s Causes Of Action Fails To State A Claim Upon 
Which Relief Can Be Granted ............................................................................... 8 

D. Matthews Is Not Entitled To Judgment As A Matter Of Law On His Claim 
For Violations Of The Maryland Consumer Protection Act (Count I) .................. 9 

E. Matthews Is Not Entitled To Judgment As A Matter Of Law On His Claim 
For Violations Of The Maryland Mortgage Fraud Protection Act (Count 
II).......................................................................................................................... 12 

F. Matthews Is Not Entitled To Judgment As A Matter Of Law On His Cause 
of Action Under The Maryland Consumer Debt Collection Act (Count III) ...... 14 

IV. CONCLUSION ................................................................................................................ 15 

 
EXHIBITS 
 
Exhibit 1:  O’Sullivan, et al. v. Matthews, Case No. 24012000286 (Cir. Ct. Md., Sept. 4, 2012), 

Defendant/Counter Plaintiff Kevin J. Matthews’ Combined Opposition to Counter 
Defendants’ GMAC Mortgage LLC, Carrie Ward’s and Jeffrey Stephan’s Motions to 
Dismiss the Counter Plaintiff’s Counter Complaint (Docs. 18, 20, 21) & Request for 
Hearing 

 
Exhibit 2:  O’Sullivan, et al. v. Matthews, Case No. 24012000286 (Cir. Ct. Md., Sept. 21, 2012), 

Reply Memorandum In Support Of GMAC Mortgage, LLC’s Motion To Dismiss 
 
Exhibit 3:  Geesing v. Jones, Circuit Court for Prince George’s County, Case No. CAE10-08803, 

Official Transcript of Proceedings, July 6, 2011 
 

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 2 of 20



 

ii 
ResCap - Opposition to Matthews MSJ/ny-1079931  

TABLE OF AUTHORITIES 

 Page(s) 
CASES 

Allen v. Bank of Am. Corp., 
No. Civ. CCB-11-33, 2011 WL 3654451 (D. Md. Aug. 18, 2011) .........................................14 

Anderson v. Liberty Lobby, Inc., 
477 U.S. 242 (1986) ...................................................................................................................4 

Bank of America v. Jill P. Mitchell Living Trust, 
822 F. Supp. 2d 505 (D. Md. 2011) .........................................................................................12 

Bronx Household of Faith v. Bd. of Education of the City of New York, 
876 F.Supp.2d 419 (S.D.N.Y. 2012)..........................................................................................4 

Burruss v. Board of County Comm’rs of Frederick County, 
46 A.3d 1182, 427 Md. 231 (Md. 2012) ................................................................................5, 6 

Casey v. Litton Loan Servicing LP, 
No. Civ. A RDP-11-0787, 2012 WL 502886 (D. Md. Feb. 14, 2012) ..................11, 12, 13, 15 

Celotex Corp. v. Catrett, 
477 U.S. 317 (1986) ...................................................................................................................4 

Citaramanis v. Hallowell, 
613 A.2d 964 (Md. 1992) ..........................................................................................................9 

DeReggi Constr. Co. v. Mate, 
747 A.2d 743 (Md. 2000) ..........................................................................................................9 

Geesing v. Willson, 
Circuit Court for Howard County, Case No. 13C10082594 ..................................................7, 8 

Geesing v. Jones, 
Circuit Court for Prince George’s County, Case No. CAE 10-08803 .......................................7 

Lloyd v. General Motors Corp., 
916 A.2d 257 (Md. 2007) ..........................................................................................................9 

Lucente v. IBM Corp., 
310 F.3d 243 (2d Cir. 2002).......................................................................................................4 

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 
475 U.S. 574 (1986) ...................................................................................................................4 

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 3 of 20



TABLE OF AUTHORITIES 
(continued) 

 Page(s) 
 

iii 
ResCap - Opposition to Matthews MSJ/ny-1079931  

Parkline Hosiery Co. v Shore., 
439 U.S. 322 (1979) .............................................................................................................5,6,7 

Rourke v. Amchem Prods., Inc., 
863 A.2d 926, 384 Md. 329 (Md. 2004) ............................................................................5, 6, 7 

Shepherd v. Burson, 
50 A.3d 567 (Md. 2012) ............................................................................................................8 

Stewart v. Bierman, 
859 F.Supp.2d 754 (D. Md. 2012) ................................................................................... passim 

Stovall v. SunTrust Mortgage, Inc., 
No. Civ. A RDB-10-2836, 2011 WL 4402680 (D. Md. Sept. 20, 2011) .................................13 

Stovall v. SunTrust Mortgage, Inc., 
No. Civ.A RDB-10-2836, 2012 WL 5879132 (D. Md. Nov. 20, 2012) ..................................13 

Thomas v. Nadel, 
48 A.3d 276 (Md. 2012) ..........................................................................................................12 

STATUTES 

MD. CODE COMMERCIAL LAW § 14-202(8) ...................................................................................14 

MD. CODE REAL PROP. § 7-406(a) .................................................................................................12 

MD. R. 14-207.1 ...............................................................................................................................8 

FED. R. Civ. P. 56(a) ........................................................................................................................4 

FED. R. CIV. P. 56(c)(1)(A) ..............................................................................................................4 

 

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 4 of 20



 
 

1 
ResCap - Opposition to Matthews MSJ/ny-1079931  

Defendant GMAC Mortgage, LLC (“GMACM”), a debtor and debtor in possession in the 

above-captioned chapter 11 cases (collectively with all affiliated debtors and debtors in 

possession, the “Debtors”), submits this response (the “Response”) to Plaintiff Kevin J. 

Matthews’s (“Plaintiff” or “Matthews”) Motion for Partial Summary Judgment as to Liability 

Against Defendant GMAC Mortgage Co., LLC (the “Motion”) [ECF # 5], filed in the above-

captioned adversary proceeding (the “Adversary Proceeding”).  In support hereof, GMACM 

respectfully represents: 

I. INTRODUCTION 

1. On January 17, 2013, Matthews filed the Motion requesting partial summary 

judgment as to liability on each of the three claims asserted against GMACM in his complaint 

[ECF #1] (the “Complaint”).  However, Matthews fails to demonstrate that there is no genuine 

dispute as to any material fact and that he is entitled to judgment as a matter of law as to liability 

on any of his claims.  As an initial matter, as explained in detail herein, Matthews’ counsel 

demonstrates a startling lack of candor to this Court by blatantly and intentionally failing to 

disclose Maryland case law that is directly on point and contrary to legal arguments contained in 

the Motion, including omitting references to cases in which Matthews’s counsel himself was 

involved. 

2. Moreover, Matthews’s argument is based entirely on documents submitted in 

connection with a prior foreclosure action that was voluntarily dismissed by GMACM in January 

2011.  Those documents are of two types:  (1) documents that list three Substitute Trustees of 

GMACM on the signature block but contain only one signature (the “Substitute Trustee 

Documents,” which are attached to the Motion as Exhibits 2, 5, 6, 7, 8, 9, and 10); and 

(2) documents that bear the signature of Jeffrey Stephan (the “Stephan Documents,” which are 
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attached to the Motion as Exhibits 1, 13, 14, and 15), an employee of GMACM who, in 2010 in 

an unrelated case in state court in Maine, gave deposition testimony concerning his review and 

execution of foreclosure documents.  Matthews offers no showing of a claim of liability or of 

damages flowing from such documents and, as set forth in GMACM’s Motion for Dismissal of 

Adversary Proceeding Pursuant to Bankruptcy Rules 7009 and 7012(b) and FRCP 9, 12(b)(5) 

and 12(b)(6) [ECF # 6] (the “Motion to Dismiss”),1 Matthews is estopped from relying on them 

in connection with the claims asserted in the instant Adversary Proceeding.  In fact, each of 

Matthews’s claims should be dismissed for failure to state a claim upon which relief can be 

granted, as well as for insufficient service of process, for the reasons set forth in the Motion to 

Dismiss.  Accordingly, and as set forth in more detail below, the Motion lacks merit and should 

be denied.  

II. RESPONSE TO MATTHEWS’S STATEMENT OF MATERIAL FACTS  

3. GMACM’s Response to Matthews’s Material Fact 1:  Matthews’s statement 

that Substitute Trustee Carrie Ward (“Ward”) and Jeffrey Stephan (“Stephan”) “are authorized 

agents” of GMACM is a legal conclusion rather than a material fact to which a response is 

required.  GMACM does not dispute that Ward was one of the Substitute Trustees who instituted 

the foreclosure action that was filed on March 29, 2010 in the Circuit Court for Baltimore City, 

Maryland (the “First Foreclosure Action”), which was dismissed without prejudice, upon 

GMACM’s own motion, on January 14, 2011.  Nor does GMACM dispute that Stephan signed 

certain documents in connection with the First Foreclosure Action. 

4. GMACM’s Response to Matthews’s Material Fact 2:  GMACM disputes 

Matthews’s characterization of documents submitted in support of the First Foreclosure Action 

                                                 
1  The Motion to Dismiss is also scheduled to be heard on April 11, 2013. 
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as “improper and irregular.”  Matthews has offered no evidence that any of the documents is 

inaccurate, incomplete, or misleading in any way. 

5. GMACM’s Response to Matthews’s Material Fact 3:  GMACM does not 

dispute that one Maryland Circuit Court determined in an unrelated case that an affidavit 

identifying three names and one signature is not a proper form for an affidavit.  However, the 

decision cited by Matthews is inapplicable to the case at bar for the reasons stated below. 

6. GMACM’s Response to Matthews’s Material Fact 4:  Upon information and 

belief, GMACM does not dispute that Judge Leasure’s decision was never appealed.  However, 

the decision is inapplicable to the case at bar for the reasons stated below. 

7. GMACM’s Response to Matthews’s Material Fact 5:  Matthews’s statement 

that Stephan and Ward were GMACM’s “authorized agents” is a legal conclusion rather than a 

material fact to which a response is required.  GMACM does not dispute that Ward was one of 

the Substitute Trustees who instituted the First Foreclosure Action, which was dismissed without 

prejudice, upon GMACM’s own motion, on January 14, 2011.  Nor does GMACM dispute that 

Stephan signed certain documents in connection with the First Foreclosure Action. 

8. GMACM’s Response to Matthews’s Material Fact 6:  GMACM disputes 

Matthews’s characterization of documents submitted in support of the First Foreclosure Action 

as “improper and irregular.”  Matthews has offered no evidence that any of the documents is 

inaccurate, incomplete, or misleading in any way. 

9. GMACM’s Response to Matthews’s Material Fact 7:  Upon information and 

belief, GMACM disputes Matthews’s characterization of documents signed by Stephan because 

those assertions are based on deposition testimony in an unrelated case in a different state 

involving a different borrower. 
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III. ARGUMENT 

A. Summary Judgment Standard. 

10. Summary judgment is appropriate when no genuine dispute as to any material fact 

exists and the moving party is entitled to judgment as a matter of law.  See   FED. R. Civ. P. 

56(a); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322–23 (1986).  “The substantive law 

governing the suit identifies the essential elements of the claims asserted and therefore indicates 

whether a fact is material; a fact is material if it ‘might affect the outcome of the suit under the 

governing law.’ Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).”  Bronx Household 

of Faith v. Bd. of Education of the City of New York, 876 F.Supp.2d 419, 425 (S.D.N.Y. 2012).  

“[T]he dispute about a material fact is ‘genuine’ ... if the evidence is such that a reasonable jury 

could return a verdict for the nonmoving party.” Id. (quoting Anderson, 477 U.S. at 248). 

11. Further, to determine whether a genuine dispute of material fact exists, a court 

must review the record in the light most favorable to the nonmoving party and draw all 

reasonable inferences in its favor.  See Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 

U.S. 574, 586-87 (1986); Lucente v. IBM Corp., 310 F.3d 243, 253 (2d Cir. 2002).  “A party 

asserting that a fact cannot be or is genuinely disputed must support the assertion by . . . citing to 

particular parts of materials in the record . . . .” FED. R. CIV. P. 56(c)(1)(A). “Ultimately, the 

court must grant summary judgment “if, under the governing law, there can be but one 

reasonable conclusion as to the verdict.”  Bronx Household of Faith, 876 F.Supp.2d at 425 

(quoting Anderson, 477 U.S. at 250). 

B. The Doctrine of Offensive Non-Mutual Collateral Estoppel Does Not 
Apply. 

12. Matthews argues that a decision of the Circuit Court for Howard County, 

Maryland collaterally estops GMACM “from relitigating [in this case] several of the material 
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facts and legal findings identified [by Matthews].”  (Matthews’s Brief (“Brief”) at 7).  Because 

Matthews was not a party to that Howard County case and he asks this Court to employ the 

concept in support of his affirmative claims, his argument requires the application of the 

“offensive non-mutual collateral estoppel doctrine.”  (Id. at 8 (emphasis added)). 

13. Maryland’s high court, however, has expressly declined to apply offensive non-

mutual collateral estoppel.  In Burruss v. Board of County Comm’rs of Frederick County, 46 

A.3d 1182, 427 Md. 231 (2012), the Court of Appeals of Maryland stated as follows: 

We decline the invitation to apply the doctrine of collateral estoppel to the 
circumstances of this case.  In Rourke, we acknowledged that this Court has 
recognized the doctrine of defensive non-mutual collateral estoppel.  We 
explained in that case that the United States Supreme Court in Parklane Hosiery 
Co. v. Shore, 439 U.S. 322, 99 S.Ct. 645, 58 L.Ed.2d 552 (1979), declined to 
embrace the doctrine of offensive non-mutual collateral estoppel.  This Court has 
not, since we issued our opinion in Rourke, adopted or applied the doctrine of 
offensive non-mutual collateral estoppel, and we deem the Supreme Court's 
analysis in Parklane persuasive. 
 

Id., 46 A.3d at 1194, 427 Md. 252 (internal citations omitted; emphasis added).  Because 

Maryland has not adopted the doctrine, and its high court finds “persuasive” the United States 

Supreme Court’s rejection of it, offensive non-mutual collateral estoppel has no application in 

the instant case. 

14. In his brief, Matthews’s counsel cites Rourke v. Amchem Prods., Inc., 863 A.2d 

926, 384 Md. 329 (Md. 2004) (Brief at 6), but he neglects to point out that the Court of Appeals 

rejected the doctrine in that decision (as it would do again in Burruss eight years later), stating as 

follows:  “For one thing, for plaintiffs to prevail, we would have to apply, as Maryland law, 

offensive non-mutual collateral estoppel, and, as noted, we have not yet embraced that aspect of 

non-mutuality and decline to do so in this case.”  Id., 863 A.2d at 940, 384 Md. at 352, n.11 

(emphasis added).  Moreover, quoting the United States Supreme Court, the Maryland high court 
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recognized that the application of the doctrine may be unfair to a defendant “for several reasons,” 

including:  “(1) that ‘[i]f a defendant in the first action is sued for small or nominal damages, he 

may have little incentive to defend vigorously, particularly if future suits are not foreseeable,’ 

(2) offensive use may be unfair as well ‘if the judgment relied upon as a basis for the estoppel is 

itself inconsistent with one or more previous judgments in favor of the defendant,’ and (3) such 

use may be unfair ‘where the second action affords the defendants procedural opportunities 

unavailable in the first action that could readily cause a different result.’”  Id., 863 A.2d at 938, 

384 Md. at 350 (quoting Parklane Hosiery, 439 U.S. at 330-31). 

15. In an even more striking lack of candor to this Court, Matthews’s counsel chose 

to omit Burruss entirely from his brief to this Court.  In a brief he filed on Mr. Matthews’s behalf 

four months earlier in the Circuit Court for Baltimore City, Maryland -- in a case involving the 

very same facts as the instant case and in which GMACM was also a party until it was 

voluntarily dismissed by Matthews in favor of his pursuit of this Adversary Proceeding -- 

Matthews’s counsel did cite Burruss.  (Excerpts from that brief, including the section (pages 10-

15) in which Matthews articulates his collateral estoppel argument, are attached collectively as 

Exhibit 1).  The bottom of page 12 of the state court brief (the quote from the Mendoza decision) 

through the end of the last full paragraph on page 13 is identical to page 6 (of 21) of the brief 

counsel submitted to this Court with one exception -- the citation at the end of the last full 

paragraph to the Burruss decision is deleted and replaced by a quote from the Rourke decision.2  

16. Also incredibly, Matthews’s counsel chose not to disclose to this Court that other 

Maryland Circuit Courts—courts of equal jurisdiction and dignity to the Circuit Court for 

                                                 
2 Also noteworthy, GMACM, in the brief it submitted in the state court case in reply to Matthews’s response, cited 
and quoted from Burruss in support of its position that the doctrine does not apply.  (Relevant excerpts of that 
GMACM brief are attached hereto as Exhibit 2). 

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 10 of 20



 
 

7 
ResCap - Opposition to Matthews MSJ/ny-1079931  

Howard County that decided Geesing v. Willson, Case No. 13C10082594, upon which Matthews 

relies—have considered the same factual circumstances and determined, contrary to Willson, that 

it was unnecessary and inappropriate to delay (much less dismiss) the pending foreclosure as a 

result of the form or method related to the signature on affidavits.  See, e.g., Geesing v. Jones, 

Circuit Court for Prince George’s County, Case No. CAE10-08803, Official Transcript of 

Proceedings, July 6, 2011, at 17 (“I am aware that other judges in other cases in other factual 

settings have reached other decisions.  This of course is the court, and of course the judge that 

raised this issue in August 2010.  I’m not unaware of the corrective affidavit and the single 

difficult to read signature and the multiple names underneath, they are not however in the 

absence of a contradiction of any statement in any affidavit or statement, a sufficient reason to 

upset the sale schedule for this morning . . . .”) (emphasis added; a copy of the transcript from 

Geesing v. Jones is attached hereto as Exhibit 3).3 

17. To be sure, there are several other reasons offensive non-mutual collateral 

estoppel does not apply here, including the following: 

a. The court’s decision in Geesing v. Willson did not provide for any type of 

private right or remedy to the homeowner but rather only required that the foreclosure in 

that case be re-filed; and that relief is precisely what has already occurred here -- the first 

foreclosure action was dismissed without prejudice. 

                                                 
3 As noted above, the Court of Appeals of Maryland in Rourke recognized this very issue as one of the problems 
with applying non-mutual collateral estoppel offensively against a defendant.  (“[O]ffensive use may be unfair as 
well ‘if the judgment relied upon as a basis for the estoppel is itself inconsistent with one or more previous 
judgments in favor of the defendant,’ ….”  Rourke, 863 A.2d at 938, 384 Md. at 350 (quoting Parklane Hosiery, 439 
U.S. at 330-31). 
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b. The decision in Geesing v. Willson was expressly limited to that case 

(Transcript at 10:  “I’m not addressing any case other than the one that is before me and 

I’m going to grant the motion to dismiss without prejudice.”). 

c. The decision in Geesing v. Willson is by no means an outcome mandated 

by the Maryland foreclosure statutes and rules;  MD. R. 14-207.1 provides only that a 

court “may” notify parties that it will dismiss a foreclosure action, or, it may issue some 

“other appropriate order” for non-compliance with governing requirements.  See 

Shepherd v. Burson, 50 A.3d 567, 578, 427 Md. 541, 559 (Md. 2012). 

d. Even if the Order in Geesing v. Willson had any precedential effect, it 

would not here because the Geesing v. Willson Order was entered on November 30, 2010 

and the foreclosure case that forms the basis of Matthews’s claims was filed in April 

2010.  (See Compl. ¶ 74).  An order that has not yet been entered is not binding nunc pro 

tunc to all cases that preceded it in all other courts. 

18. For all of these reasons, Matthews’s “offensive non-mutual collateral estoppel” 

argument lacks merit and should be rejected. 

C. Each Of Matthews’s Causes Of Action Fails To State A Claim Upon 
Which Relief Can Be Granted. 

19. In the Debtors’ Motion to Dismiss, GMACM explains why Matthews cannot 

recover on any of his claims.  In the interests of efficiency and economy, GMACM respectfully 

refers the Court to those arguments and incorporates them into this brief by reference rather than 

restating them in their entirety.  For the simple reason that Matthews cannot recover on any of 

his claims (and GMACM’s motion to dismiss should be granted), Matthews’s summary 

judgment motion should be denied.  
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D. Matthews Is Not Entitled To Judgment As A Matter Of Law On His 
Claim For Violations Of The Maryland Consumer Protection Act 
(Count I). 

20. The Maryland Consumer Protection Act (“MCPA”) permits a private right of 

action when an individual seeks “to recover for injury or loss sustained by him as the result of a 

practice prohibited by this title.”  The Court of Appeals of Maryland has instructed that an 

individual may bring a claim under the MCPA only if he can “establish the nature of the actual 

injury or loss that he or she has allegedly sustained as a result of the prohibited practice.”  Lloyd 

v. General Motors Corp., 916 A.2d 257, 280 (Md. 2007) (quoting Citaramanis v. Hallowell, 613 

A.2d 964, 968 (Md. 1992)).  In other words, a plaintiff must show that he suffered actual loss of 

money or property as a result of the alleged violation.  See, e.g., DeReggi Constr. Co. v. Mate, 

747 A.2d 743, 752 (Md. 2000) (“[T]o receive protection under the Consumer Protection Act, 

appellees must show they were actually injured by appellants’ violation of the Act….”); 

Citaramanis, 613 A.2d at 969 (tenants were not entitled to restitution of rents paid because they 

were not harmed by landlord’s failure to disclose that premises were not licensed for occupancy). 

21. Here, Matthews offers no evidence at all that he sustained any injury or loss as a 

result of the Substitute Trustee Documents or the Stephan Documents about which he complains.  

That the Motion seeks summary judgment only as to liability does not relieve Plaintiff of the 

obligation to offer evidence of damages because proof of damages flowing from the allegedly 

prohibited practice is an element of each of his claims.  For this reason alone, Matthews has 

failed to demonstrate that he is entitled to judgment as a matter of law on his MCPA claim, and 

his motion should be denied. 

22. In support of his argument, Matthews states:  “There is no material dispute that 

the Defective Matthews Foreclosure Papers and Affidavits failed as a matter of law to comply 

12-01933-mg    Doc 12    Filed 03/01/13    Entered 03/01/13 16:34:18    Main Document    
  Pg 13 of 20



 
 

10 
ResCap - Opposition to Matthews MSJ/ny-1079931  

with the mandatory requirements for commencing a foreclosure against Mr. Matthews signed by 

the purported signer Stephan.”  (Brief at 14).  Matthews cites no authority for that statement. 

23. Also, Matthews contends that the documents he calls “Defective Matthews 

Foreclosure Papers and Affidavits” amount to a “false material representation” (Brief at 14), but 

he does not identify any representation in any of the documents in support of that statement. 

24. Further, Matthews states that “GMAC had the duty to Mr. Matthews [sic] 

independently verify all information sworn to by its agents” (Brief at 14), but he fails to identify 

a single piece of information in any foreclosure document that was inaccurate, incomplete, or 

misleading in any way. 

25. Matthews also states baldly that “[i]f corporate persons such as GMAC are 

permitted to maintain foreclosure proceedings on the basis of faulty or fraudulent affidavits, 

consumers like Mr. Matthews will continue to be harmed.”  (Brief at 15).  This statement 

completely ignores that GMACM dismissed the First Foreclosure Action voluntarily.  Matthews 

also provides no evidence in support of the implication that he has been harmed as a result of the 

alleged faultiness of documents submitted in connection with the First Foreclosure Action. 

26. Finally, Matthews’s MCPA claim fails as a matter of law and should be dismissed 

for the reasons set forth in GMACM’s Motion to Dismiss.  Indeed, within the past year in a case 

very similar to the one at bar that was also handled by Matthews’s counsel, the United States 

District Court for the District of Maryland (the “Maryland District Court”) rejected the very 

same arguments made on behalf of Plaintiff in the Motion, and granted the defendant substitute 

trustees’ motion to dismiss.  In Stewart v. Bierman, 859 F.Supp.2d 754, 757 (D. Md. 2012).  The 

facts in Stewart, as related by the Maryland District Court, were as follows:   

The Lembachs fell behind on their mortgage payments, and the lender for the 
Lembach Property, Deutsche Bank, appointed BGWW as substitute trustee under 
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a deed of trust on or about September 22, 2009.  Plaintiffs maintain that 
employees of BGWW fabricated signatures on the Order to Docket and other 
papers containing the alleged signatures of the trustees (Bierman, Geesing, and 
Ward). BGWW filed an Order to Docket a Foreclosure against the Lembach 
Property on September 28, 2009. Id. ¶ 122. Defendants dismissed the first 
foreclosure proceeding on December 14, 2009, and later docketed a second 
foreclosure action on March 17, 2010. Plaintiffs allege that Defendants relied on 
fraudulent documents in the second proceeding, which “was dismissed by the 
state court.”     

Id. at 758 (internal citations omitted).  As in the Matthews First Foreclosure Action, the 

substitute trustees in Stewart v. Bierman were attorneys Howard Bierman, Jacob Geesing, and 

Carrie Ward of the law firm Bierman, Geesing, Ward & Wood, LLC (“BGWW”). 

27. In dismissing the MCPA claim in Stewart, the Maryland District Court stated: 

… Plaintiffs fail to indicate how the alleged forgeries of the foreclosure 
documents materially impacted the debtors’ conduct or how the signatures caused 
Plaintiffs a specific harm separate from the debt owed.  The manner or procedure 
of affixing signatures to documents that are accurate in every other way except for 
the signature does not affect the accuracy of the underlying debt.  Plaintiffs have 
conceded that they were late on their mortgage payments.  The actual process and 
method of affixing signatures to court documents is immaterial to a debtor where 
the existence of the debt and a default are not disputed. 

 
Id. at 769 (emphasis added). 

28. In yet another recent case handled by Matthews’s counsel in which he made 

similar allegations concerning foreclosure documents submitted by Ward’s firm as substitute 

trustees, the Maryland District Court rejected these same arguments as follows: 

While the Plaintiffs have not made a plausible showing that they suffered any 
actual concrete injury at the hands of the Defendant, it is clear that to the extent 
they did suffer some injury, that injury was a result of the Plaintiffs’ own failure 
to keep current on their mortgage, and not on the allegedly “bogus” documents 
filed by BGW in the course of the dismissed foreclosure proceeding. 
 

Casey v. Litton Loan Servicing LP, No. Civ. A RDP-11-0787, 2012 WL 502886, at * 4 (D. Md. 

Feb. 14, 2012) (emphasis added).  For this reason (and others), the Maryland District Court 

denied the plaintiffs’ motion for partial summary judgment and granted the defendant’s motion 
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to dismiss the plaintiffs’ three claims -- the same statutory claims brought in the instant case by 

Matthews.   

29. That the Stewart and Casey cases did not involve “Stephan Documents” (along 

with the “Substitute Trustee Documents”) is immaterial.  Matthews, like the plaintiffs in those 

cases, offers no evidence that he suffered any damages as a result of any of the documents about 

which he complains, and that failure alone is fatal to his claims.  See also, Bank of America v. Jill 

P. Mitchell Living Trust, 822 F. Supp. 2d 505, 532 (D. Md. 2011) (“Consumers must prove that 

they relied on the misrepresentation in question to prevail on a damages action under the MCPA.  

A consumer relies on a misrepresentation when the misrepresentation substantially induces the 

consumer's choice.”) (citations omitted). 

30. For the reasons set forth above, Matthews’s argument that he is entitled to 

summary judgment on his MCPA claim lacks merit and should be rejected. 

E. Matthews Is Not Entitled To Judgment As A Matter Of Law On His 
Claim For Violations Of The Maryland Mortgage Fraud Protection 
Act (Count II). 

31. Like the MCPA, the Maryland Mortgage Fraud Protection Act (the “MMFPA”) 

only permits a private plaintiff to pursue “an action for damages incurred as the result of a 

violation” of the MMFPA.  MD. CODE REAL PROP. § 7-406(a) (emphasis added).  As discussed 

above, Matthews has offered no evidence of damages.  Cf. Thomas v. Nadel, 48 A.3d 276, 453 

(Md. 2012) (“There is no allegation that the Thomases were tricked into signing, that there was 

any misrepresentation, or that the signing was otherwise unlawful.  There is no question that the 

Thomases are bound by the note and no question that they did not fulfill their obligations under it 

. . .  Additionally, there is no allegation that any fraud, misrepresentation, or unfairness 

contributed to the Thomases’ failure to fulfill their loan obligations, failure to redeem the 

property prior to sale, or failure to raise these exceptions prior to [the foreclosure] sale.”). 
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32. In support of his contention that he is entitled to summary judgment on his 

MMFPA claim, Matthews cites the unreported decision Stovall v. SunTrust Mortgage, Inc., No. 

Civ. A RDB-10-2836, 2011 WL 4402680 (D. Md. Sept. 20, 2011) and states as follows:  “The 

Stovall court held that the lender’s alleged and similar misstatements and omissions in the 

foreclosure process, such as those subject to this action ‘are sufficient to plead a violation of the 

MMFPA.’”  (Brief at 16).  Of course this statement is a far cry from supporting Matthews’s 

argument that he is entitled to summary judgment on his MMFPA claim. 

33. More importantly, and in yet another stunning exhibition of lack of candor to this 

Court, Matthews’s counsel fails to disclose that in the very same Stovall case -- in which 

Matthews’s counsel was counsel of record -- the Maryland District Court issued a later decision 

that dismissed the plaintiff’s MMFPA claim after the lender re-filed its motion to dismiss once 

discovery had concluded.  In Stovall v. SunTrust Mortgage, Inc., No. Civ.A RDB-10-2836, 2012 

WL 5879132 (D. Md. Nov. 20, 2012), the Maryland District Court dismissed the plaintiff’s 

MMFPA claim “because Stovall [did] not [make] an adequate showing that she suffered an 

injury due to the Trustees’ practice … [and] [a]ny injury suffered by Stovall is a result of falling 

delinquent on her loan rather than by the manner in which the Trustees affixed its signatures to 

the foreclosure documents.”  Id., at *7. 

34. Similarly, in both Stewart and Casey, which are cited and discussed above, the 

Maryland District Court dismissed the plaintiffs’ MMFPA claims for the same reasons that their 

MCPA claims were dismissed.  For the reasons discussed above, the same analysis applies here. 

35. Here, Matthews has offered no evidence whatsoever of damages, let alone “injury 

due to the [   ] practice” of submitting the so-called “Defective Matthews Foreclosure Papers and 

Affidavits.”  For this reason alone, Matthews’s Motion should be denied. 
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F. Matthews Is Not Entitled To Judgment As A Matter Of Law On His 
Cause of Action Under The Maryland Consumer Debt Collection Act 
(Count III). 

36. The Maryland Consumer Debt Collection Act (the “MCDCA”) states, inter alia, 

that “[i]n collecting or attempting to collect an alleged debt a collector may not … [c]laim, 

attempt, or threaten to enforce a right with knowledge that the right does not exist[.]”  MD. CODE 

COMMERCIAL LAW § 14-202(8).  As explained by the Maryland District Court: 

For purposes of this statute, “knowledge” has been construed to include “actual 
knowledge or reckless disregard as to the falsity” of the existence of the right. . . . 
[T]o establish “reckless disregard,” a plaintiff must show “the defendant either (1) 
made the statement with a ‘high degree of awareness of ... probable falsity’; or (2) 
actually entertained serious doubts as to the truth of the statement.” 

Allen v. Bank of Am. Corp., No. Civ. CCB-11-33, 2011 WL 3654451, at * 9 (D. Md. Aug. 18, 

2011). 

37. Here, Matthews has offered no evidence that GMACM attempted to collect a debt 

with the requisite high degree of awareness of its probable nonexistence, or that GMACM 

actually doubted the existence of such debt.  To the contrary, it is clear that GMACM did and 

does have the right to enforce the mortgage loan debt.  Matthews’s own allegations in his 

Complaint state that he was several months in arrears when the First Foreclosure Action was 

instituted.  See Complaint ¶¶ 51, 74.  GMACM was a party entitled to enforce the Note, see id. at 

¶ 110c., and, again, Matthews does not allege otherwise.  Nor does Matthews claim that he was 

current on his mortgage loan obligation such that GMACM did not have the right to seek to 

enforce the debt when it did.  In other words, GMACM had every right to attempt to enforce the 

Note or, at the very least, a very reasonable belief that it had such a right.  As a matter of law, 

GMACM cannot be found to have violated the MCDCA for seeking to enforce a right that 

GMACM actually has. 
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38. As discussed above, the Maryland District Court in Stewart v. Bierman recently 

dismissed the plaintiffs’ MCPA claims, but it also dismissed the plaintiffs’ MCDCA claim, 

stating as follows: 

Defendants argue that “Plaintiffs have failed to sufficiently allege the knowledge 
element of the MCDCA.” Doc. No. 32 at 40.  They also note that Plaintiffs 
concede that “the right to foreclose on Plaintiffs' property did exist.” Id. (citing 
Am. Compl. ¶ 116).  In their opposition memorandum, Plaintiffs did not address 
the issue of knowledge under the MCDCA. Again, Defendants' argument is 
persuasive. 
 
The Orders to Docket were correct in every way except for the signatures that 
were affixed with the authority of the purported signer, but not in fact signed by 
the person whose name was affixed.  Plaintiffs fail to allege any facts that 
demonstrate that Defendants had knowledge that the right to initiate foreclosure 
proceedings did not exist.  In fact, Plaintiffs concede they were in default on their 
mortgage payments.  See Am. Compl. ¶ 116 (“The Lembachs fell behind on their 
mortgage payments.”).  Although Plaintiffs take issue with the method used by 
Defendants to attach signatures to foreclosure documents, the MCDCA allows for 
recovery against creditors that attempt to collect debts when there is no right to do 
so.  It does not, as the Plaintiffs appear to contend, allow for recovery in errors or 
disputes in the process or procedure of collecting legitimate, undisputed debts. 

 
Stewart, 859 F.Supp.2d at 769-70 (emphasis added).  See also, Casey, cited supra. 

39. For these reasons, Matthews is not entitled to summary judgment on his MCDCA 

claim. 

IV. CONCLUSION 

40. For the reasons set forth herein, GMACM respectfully requests that the Court 

deny the Motion and grant such other relief as is just and proper. 
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Dated: March 1, 2013 
 New York, New York  
 
 

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Stefan W. Engelhardt 
Paul A. Galante 
Erica J. Richards 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Steven A. Pozefsky  
BRADLEY ARANT BOULT CUMMINGS LLP 
1615 L Street, NW, Suite 1350  
Washington, DC 20036  
Telephone: (202) 393-7150 
Facsimile: (202) 719-8349  
 
 
Counsel for the Debtors and  
Debtors in Possession 
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