14-07900-mg Doc 90 Filed 07/02/15 Tr*renr 07INRIAE 222740 ket #0090 Date Filed: 7/2/2015
Pg 1 o122

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11

RESCAP LIQUIDATING TRUST
MORTGAGE PURCHASE LITIGATION

Case No. 12-12020 (MG)

Jointly Administered

This document relates:to

Adv. Proc. No. 14-07900 (MG)
RESIDENTIAL FUNDING CO. v. HSBC MORTG.

CORP. (USA), Adv. Proc. No. 14-01915 (MG)

ESTATE SECS., INC., Adv. Proc. No. 14-01926
(MG)

RESCAP LIQUIDATING TRUST v. SUMMIT FIN.
MORTG. LLC, Adv. Proc. No. 14-01996 (MG)

)
)
)
)
)
)
)
)
)
|
RESIDENTIAL FUNDING CO. v. UBS REAL )
)
)
)
)
|
RESCAP LIQUIDATING TRUST v. MORTG. )
INVESTORS GRP., INC., Adv. Proc. No. 14-02004 )
(MG) ;
RESIDENTIAL FUNDING CO. v. SUNTRUST )
MORTG. INC., Adv. Proc. No. 13-1820 (MG)

ALLY FINANCIAL, INC.'S OBJECTION AND MEMORANDUM OF LAW IN
OPPOSITION TO DEFENDANTS' MOTION TO MODIFY ORDER AP POINTING
MEDIATOR

1212020150706000000000009


¨1¤544/'&     )R«

1212020150706000000000009

Docket #0090  Date Filed: 7/2/2015

Docket #0090  Date Filed: 7/2/2015


14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 2 of 22

TABLE OF CONTENTS

Page
PRELIMINARY STATEMENT ..ottt ettt e e ee s 1
BACKGROUND ....uutiiiiiiiiiiiiiiee e e e e e e e e a4t e 2 a2 e 22 e e e e e e e s aaa s s e bbb ssseeeeeaaaassssasannnssssssssesnnseneees 3
ARGUMENT L.ttt ettt ettt e e e e e e e e e e e e e s s e e bbb e e e e eeaeeeeeeesssaasaannsabbbbbrenees 6
1. The Motion’s Request for Undefined, Blanket RelgefFacially Deficient. .......... 6
2. The Unidentified Mediation Materials Are Not “Caal” to the Pending
A CTION. ettt e e e e e e 7
3. Defendants Must Seek the Requested Information Mom-Confidential
SOUICES. ..ttt ettt ettt ee e e e e me e e ettt e e e e e eeta e e e e eeean e e e e e e ennmnnsn e e aeeennnnns 12
4, Modification of the Mediation Order Will Undermirteuture Bankruptcy
1YL= L= A0 o F PR 14

CONGCLUSION ...ttt e e e 18



14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 3 of 22

TABLE OF AUTHORITIES

Page(s)

Cases

Bradfield v. Mid-Continent Cas. Co
15 F. Supp. 3d 1253 (M.D. Fla. 2014) .......commmeeeeeunnnnnniaaaaaeeeeeaaeeseeessessssnennneeennnnnn 13, 18

Conoco Inc. v. Boh Brothers Construction.Co
191 F.R.D. 107 (W.D. La. 1988)......cceteeetceeaeeeieeeeiiiiiiiiiasssa e e e e eeeeeeaeesesseseenseesennsnnnns 12, 13

Cooper v. Meridian Yachts, Ltd
No. 06-61630-CIV, 2008 WL 2229552 (S.D. Fla. May 2808) ............ccevvvvvervrrrnnnnnnnnnn. 13.

Dandong v. Pinnacle Performance Ltd
No. 10 Civ. 8086(LBS), 2012 WL 4793870 (S.D.N.Y.tQ&; 2012)......ccovvviiiiiiiirnnnee, passim

DH Holdings Corp. v. Marconi Corp. PLC
809 N.Y.S.2d 404 (SUP. Ct. 2005) ....eeeeee i eeeeeeeeeaeeaaeeeesassssssssssnnrsssieeeeeeesesssssnnannnns 13

First Fid. Bancorporation v. Nat'l Union Fire In€o. of Pittsburgh, PA
No. CIV. A. 90-1866, 1992 WL 55742 (E.D. Pa. MaB, 1992) .......cccevieiiiiiiiiiiiiiiiii 13

Franklin United Methodist Home, Inc. v. Lancastall&rd & Co.,
909 F. Supp. 2d 1037 (S.D. INd. 2012) .....cooieeeeteeeeeee e 12

In re RFC and ResCap Liquidating Trust Lifig.
NO. 13-CV-3451 (D. MINN.) ¢ttt e e e e e e e e e e e aaaeeaeeeaeeeeeeearennnnne 5

In re Teligent Services, Inc.
No. 09 CIV. 09674 (PKC), 2010 WL 2034509 (S.D.NMay 13, 2010)........cuvrrrrerereerireereennn. 9

In re Teligent, IngG.
417 B.R. 197 (Bankr. S.D.N.Y. 2009) .....ccciceeeeeiiiiei et passim

In re Teligent, Ing
640 F.3d 53 (2d Cir. 2011) ..ceeeeieeiieiiiiiiciiiss e e e e e e e et eere e e e e e e e e e eaees passim

Lake Utopia Paper Ltd. v. Connelly Containers,.Jnc
608 F.2d 928 (2d Cir. 1979) ...uuiiiiiiiiiieieeeeees ettt et e e e e e e e e e e sssss e e e et e aaaeaaeeeeas 16

SEC v. TheStreet.com
273 F.3d 222 (2d Cir. 2001) ..uueeiiiiiiee s ceeeeees e e e e e e e e e e e e e et s s s e e e e e eeaaaaaaaeaaeeaaaeeeensnnnnes 18

Torain v. Clear Channel Broad., Inc.
651 F. Supp. 2d 125 (S.D.N.Y. 2009) .......ecmmmmmmeeieeeeeeeeeeeeerieeeeeieeiine s sreeeess e e e e e e aeeeaaees 8



14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 4 of 22

Rules

FED. R.BANKR. P.O0L3 ... e



14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 5 of 22

Ally Financial, Inc. (“AFI”) submits this objectiorfthe “Objection”) in opposition to
Defendants’ Motion to Modify Order Appointing Metla [ECF No. 85] (the “Motion”) and
Defendants’ Memorandum of Law in Support of Theiotdn to Modify Order Appointing
Mediator [ECF No. 86] (the “Memorandum”).

PRELIMINARY STATEMENT

The Motion seeks the modification of the 2012 M#&dra Order in order to permit
discovery of confidential mediation communicatiotencerning the global settlement of the
Chapter 11 bankruptcy of Residential Capital, LERgsCap”), which ultimately resulted in the
resolution of billions of dollars of claims agairise debtors and others. (Findings of Fact, Case
No. 12-12020 (MG) [ECF No. 6066] 11 1, 71, 75-hé(tFindings of Fact”).) To arrive at the
settlement, numerous entities participated in nieggtigthe “Mediation”) ordered by this Court.
(SeeOrder Appointing Mediator, Case No. 12-12020 (MELF No. 2519] (the “December 26,
2012 Order”).) This Court’'s December 26, 2012 Qmelablished that any “discussions among
any of the Mediation Parties,” anymediation statements and any other documents or
information provided to the Mediator or the MeddatiParties in the course of the mediation,”
and “correspondence, draft resolutions, offers, emghteroffers produced for or as a result of
the mediation” would be “strictly confidential” awdould “not be admissible for any purpose in
any judicial or administrative proceeding....” (D@6, 2012 Order 1 4.) The proponents of the
Motion (collectively, “Defendants”)—non-parties the underlying bankruptcy proceeding—
now seek to undermine the purpose and effect obgwember 26, 2012 Order by destroying the
wall of confidentiality this Court established.

The Court should deny this requesirst, the Motion is facially deficient, as Defendants
fail to identify their requested relief. Defendarask the Court to “modify its [December 26,

2012] Order to allow discovery of the Chapter 1itipa’ settlement communication.” (Mem.
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25; see also id11.) But Defendants fail to explaiowthe Court should modify the December
26, 2012 Order, and their request is, in any evemtiethered to the specific facts of the case.
The burden is on a litigant to identify the spexilief sought, not for the Court to fashion relie
out of thin air. For this reason alone, Defendavitstion should be denied.

Secondhaving failed to define the specific relief thekeDefendants also fail to show
how the requested materials—vaguely described amfiwunications” and the “documentary
record’—arecritical to the defense of the pending indemnificationcati Yet this is the
demanding standard that has been reiterated byidesiin the Bankruptcy Court and the
District Court for the Southern District of New Yoand affirmed by the Second Circuit. At
best, Defendants argue that communications betwaemerous parties about potential
settlement would be informative or relevant. Tisahot sufficient to overcome the “very high
bar” required to modify a mediation ordebandong v. Pinnacle Performance LttNo. 10 Civ.
8086(LBS), 2012 WL 4793870, at *5 (S.D.N.Y. Oct2012).

Third, Defendants have failed to show that they have tagnts to obtain documents
and information they claim to need—for instance, $Beking material that is “otherwise
available and not subject to a separate confidagtiagreement,” as the December 26, 2012
Order clearly contemplates. (Dec. 26, 2012 Ordér) JAs an initial matter, it is unclear how
public information on the settlement—much of whisltontained in prior orders of this Court—
is not sufficient to litigate the reasonablenesshef settlement. Further, there was substantial
discovery and evidence in these matters that askellethie reasonableness of the settlements that
is not precluded by the Mediation Order. In canfiig the Debtors’ Chapter 11 plan, and the
settlements incorporated therein, the Court heldeaday hearing, admitted over 900 exhibits

into evidence, received written testimony from t§zone witnesses, and received substantial



14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 7 of 22

deposition designationsld( at  6.) Against this background, Defendantsuesq for a blanket
unsealing of confidential communications is notrappate. Mere convenience to Defendants
(or their apparent desire to go on a fishing exgoad)i does not justify this extraordinary request.
Fourth, Defendants’ request ignores the serious impbeatifor the timely and efficient
resolution of future bankruptcy proceedings. Dazefindividuals and entities participated in
the Mediation on the express condition their discuss would be confidential. [If participants in
the negotiations had known that litigants wouldngatcess to their discussions in a future civil
action, the mediation would not have been as sstdesAs the Second Circuit has emphasized,
“if protective orders have no presumptive entitletri® remain in force, parties would resort less
often to the judicial system for fear that suchewsdwould be readily set aside in the futurn”
re Teligent, Ing 640 F.3d 53, 59 (2d Cir. 2011) [hereinaftdreligentlll”] (citation and internal
guotation marks omitted). A decision unsealingficamtial communications would place future
bankruptcy mediations at risk, and courts will ikée called on to adjudicate costly disputes
that are no longer settled in mediation. The Cshduld not countenance Defendants’ fishing
expedition and should not modify the December 23,220rder on which the ResCap Chapter
11 Mediation participants relied.

BACKGROUND

This matter arises out of the Chapter 11 bankruptdyesCap and its direct and indirect
subsidiaries (collectively, the “Debtors”), againghich creditors had asserted hundreds of
billions of dollars of claims. (Findings of Facf 1, 224 (citations omitted).) The Debtors and
their affiliates “were one of the largest mortgagervicers in the United States, with
approximately two million servicing accounts.Id.({ 266.) As a result, the bankruptcy became

one of the most complex in recent times.
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This Court recognized the potential for lengthy asubtly proceedings early in the
process, and at a September 27, 2012 hearing stated

[U]ntil the parties, the constituencies, begin suegwith each other, the difficult

issues aren’t going to move forward. There are afldifficult issues. ... [O]ther

than attempting to jump start the process, | thihm | don't see any reason for

further status reports to me on it at this staglee process will work best if it can

occur confidentially between the parties The only thing | want to be sure of is,

is that there is a regular dialog going on with ttmnstituencies. If that's

happening, then it should happen without my invoieat.

(Tr. of Sept. 27, 2012 Hr'g, Case No. 12-12020 (MBCF No. 1650] 19:11-20:11 (“Sept. 27,
2012 Hr'g”) (emphasis added).)

While the Court later approved the Debtors’ saléheir mortgage servicing businesses
and many of the estates’ whole loan portfolios, @f&cial Committee of Unsecured Creditors
(the “Committee”) and the Debtors tried and faitedfashion a consensus on the terms of a
Chapter 11 plan. (Findings of Fact § 4.) Recdggithe need for focused discussions among
the interested parties, the Debtors and otherasted parties asked the Court to appoint a
mediator. [d.) The Court appointed Judge James M. Peck, andrit@ing Mediation spanned
five months and involved over twenty different dteds or creditor groups, including AFI and
the Committee. See id.q1 1, 71, 75-77.) *“As part of the Mediation, @eurt put strict
confidentiality protections in place, which prechadthe parties from disclosing the substance of
any of the negotiations.” Id. T 73 (citations omitted)see alsoDec. 26, 2012 Order). The
purpose of this procedure was to allow “the part®sneet in a confidential forum, and to
articulate and present their respective positiont iaterests.” (Findings of Fact 74 (citation

omitted).) “A substantial number of parties enghge that process, many of which had

divergent and competing interests and agendas..at fiocess allowed the various parties to
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meet in a confidential forum and, under Judge Reckiidance, to present their respective
positions and interests.'1d{ 1 231 (citations omitted).)

Relying on the December 26, 2012 Order’'s configdityi provisions, the parties
successfully negotiated a settlement of a largéigroof the claims, which was supported by a
majority of the creditor constituencies; the Cowas required to conduct a trial only on limited
issues and objectionsSde idf{ 1, 5-6.) After further mediation, an additiosattlement was
reached with certain objectorsSee idy 7.) The Court confirmed the Debtors’ Chapteplah
on December 11, 2013. (Order Confirming Second Aded Joint Chapter 11 Plan Proposed by
Residential Capital, LLC, et al. and the Officiabi@mittee of Unsecured Creditors, Case No.
12-12020 (MG) [ECF No. 6065].)

Following confirmation, the ResCap Liquidating Trbsought lawsuits against trusts of
residential mortgage-backed securities (“RMBS”)kaag indemnification based on contractual
agreements these parties had entered irffiee @enerallilem. 1.) Defendants in these actions
sought discovery of, among other items, Mediatiatearials: (See, e.g.Mem. Exhs. [ECF No.
87], Ex. CC  92.) But as the Court has previouslgognized, “[tthe communications and
analyses relating to negotiations conducted duttiegPlan Mediation are confidential pursuant
to the Mediation Order and cannot be disclosedetail” (Findings of Fact § 121.) By their
Motion, Defendants seek to destroy the wall of mwritiality on which AFI and other non-

parties to the indemnification actions relied wiesichanging confidential information.

! While it is not the subject of the Motion, AFIshheen served with a subpoena seeking the produstioroad

categories of documents protected by the Media@iofer. See In re RFC and ResCap Liquidating Trust Litig.
No. 13-cv-3451 (D. Minn.).



14-07900-mg Doc 90 Filed 07/02/15 Entered 07/02/15 16:17:40 Main Document
Pg 10 of 22

ARGUMENT

Defendants’ Motion is layered with argument but simg the keystone: it is clear that
Defendants wansomething but it is wholly unclear what the Court is to dith this plea for
relief. As a result of this open-ended requestfeBD#ants do not (and cannot) show the
extraordinary circumstances or compelling needdifyisy the unsealing of confidential
Mediation materials. Furthermore, many of the #gesought are otherwise available, yet
Defendants do not indicate they have exhaustednatige means to obtain the information.
And the Motion altogether ignores the serious iggilons of Defendants’ requested relief for
future bankruptcy settlements. For each of theasans, Defendants’ Motion should be denied.

1. The Motion’s Request for Undefined, Blanket Reliefs Facially Deficient.

Defendants’ request appears to seek to ursesalydiscussiongverydocument, andall
information about the confidential Mediation. THMemorandum indicates Defendants seek “the
subject matter and content of the communicatiorshaxged in the settlement negotiations”
(Mem. 12), vaguely adding this includes “informatiknown to the Debtors at the time of the
Global Settlement”id. 13); the “documentary recordid( 14, 15); the “Chapter 11 parties’
subjective beliefs regarding settlementtl. (15); and “settlement communicationst.( 16
(footnote call number omittedj).Such blanket relief from a Bankruptcy Court’s fidentiality
order is highly improper, as the Second Circuit lex®gnized.See Teligentil, 640 F.3d at 59
(“K&L Gates has sought a blanket lift of the comfidiality provisions in the Protective
Orders.... However, K&L Gates failed to demonstratspecial or compelling need fail

mediation communications.”) (emphasis in origir(ahations omitted).

The only materials identified with specificityeawork product of Duff & Phelps, which Defendanssert the
RMBS trustees retained “to help them identify andrgify their RMBS claims....” (Mem. 13.) Howevdtr,
appears Defendants already possess much of thenition contained in Duff & Phelps’ work produciSee
id. 13 (citing Mem., Ex. DD).) Regardless, for thasens statedhfra, Defendants fail to indicate why such
information is critical, as opposed to merely “Higrelevant” to their action. I¢. 14.)
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Nonetheless, even if Defendants seek only a subsbe Mediation materials, they give
the Court no guidance on how to carry out its taSke Memorandum seeks an order to “allow
discovery” (d. 25; see also id.11 (requesting Court “to permit discovery of setiémt
communications”)) but does not set out how the €Cmusupposed to modify the December 26,
2012 Order at all. As such, the Motion fails tongdy with the Federal Rules of Bankruptcy
Procedure, which require that a motion “shall staitt particularity the grounds therefor, and
shall set forth the relief or order sought.E0-R. BANKR. P.9013. The “relief or order sought”
in the present Motion is so vague as to be incohgnsible, and AFI and the other entities
affected by the requested relief therefore can Ihab& expected to address Defendants’
contentions head on. As such, because Defendamnistdadequately detail the relief they seek,
their Motion should be denied on this ground alone.

2. The Unidentified Mediation Materials Are Not “Criti cal” to the Pending
Action.

Defendants cannot show that any Mediation matewalsld be critical, not just relevant,
to the indemnification actions. As regards bantecyproceedings, a “party seeking disclosure
of confidential mediation communications must destmate (1) a special need for the
confidential material, (2) resulting unfairnessnfra lack of discovery, and (3) that the need for
the evidence outweighs the interest in maintaimiogfidentiality.” Teligentlll, 640 F.3d at 58
(citations omitted). This standard is “consistenth the standard governing modification of
protective orders entered under Federal Rule ofl ®nocedure 26(c).... [O]nce a protective
order has been entered and relied upon, it cantmiyodified if an extraordinary circumstance

or compelling need warrants the requested modibodt Id. at 59 (internal citations and
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quotation marks omitted). To satisfy this burden, the “party seeking disagvof confidential
mediation communications must show more theare relevance to a pending actidnstead, it
must demonstrate a special need and resultingroe&s,i.e., that the evidence is critical, not
otherwise available, and the need for the evideogtveighs the interest in maintaining
confidentiality.” In re Teligent, InG.417 B.R. 197, 208 (Bankr. S.D.N.Y. 2008jf'd, No. 09-
Civ. 09674 (PKC), 2010 WL 2034509 (S.D.N.Y. May IR10),aff'd, 640 F.3d 53 (2d Cir.
2011) [hereinafter,Teligentl”] (emphasis added).

While Defendants frequently refer to the Mediatimaterials as “relevant” or “highly
relevant” €.9.,Mem. 3), this argument misses the point: the qaess whether keeping the
material confidentialprevents Defendants from defending the action. A plaintiff an
indemnification action must show “how [the indeneeff determined the amount for the
Settlement Payment, and, thus, how that amoun¢dsanable....” Torain v. Clear Channel
Broad., Inc, 651 F. Supp. 2d 125, 155 (S.D.N.Y. 2009) (foatncall number omitted). Of
course, the settlement amounts and much aboutrtioess leading up to those settlements has
been previously litigated and is publicly availabl®espite this, and despite that Defendants
appear to already have collected evidence beanmghe reasonableness of the settlements,
Defendants believe they deserve open-box discoveret Defendants fail to indicate how
additional evidence would be used to prevail in ittdemnification actions, let alone that it is

“critical” to their defense.

3 “BJecause thdn re Teligenttest is virtually the same as the test for modiyinprotective order, the ‘special

need’ required by thén re Teligenttest must be like the ‘compelling need’ requiredmodify a protective
order.” Dandong v. Pinnacle Performance LtdtNo. 10 CIV. 8086 LBS, 2012 WL 4793870, at *40JSN.Y.
Oct. 9, 2012).

While Torain applies Texas substantive lagee id at 149, Defendants rely upon it in the MemoranduyB8ee
Mem. 12.)
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Underscoring the unprecedented nature of theireagiguheonly binding authority that
Defendants cite concerning the unsealing of seétfendiscussions in a bankruptcy proceeding
declined to permit releaseln fact, the confidentiality of bankruptcy settient discussions was
affirmed in three separate instances—by then-Chiefye Stuart M. Bernstein of United States
Bankruptcy Court imeligentl; by U.S. District Judge P. Kevin Castellmre Teligent Services,
Inc., No. 09 CIV. 09674 (PKC), 2010 WL 2034509 (S.D.NMay 13, 2010)aff'd, 640 F.3d 53
(2d Cir. 2011); and by a unanimous three-judge paheéhe Second Circuit inreligentlll
(collectively, the TeligentCases”).

Defendants’ assertion that theligentCases are distinguishable—relegated to a footnote
(Mem. 16-17 n.4)—misses the mark. In fheligentCases, the law firm K&L Gates LLP
(“K&L") attempted to modify a Bankruptcy Court’s nbdentiality order to obtain discovery for
pending malpractice litigation. K&L had defendedlent in an adversary proceeding brought
by the unsecured claims representative, Savag&ingeemoney owed to the client’'s former
employer. After a failed mediation, the clienttl@d trial, fired K&L, and with new counsel
sought to attack the judgment. After a 2008 mamhiatSavage and the client settled for $6
million. As part of the settlement, the client @en to sue K&L for malpractice and provide a
portion of the proceeds to Savage. In defending mhalpractice action, K&L sought
communications from the mediations.

In Teligentl, the Court specifically stated the “[m]ediationemmunications may be
relevant to some of the issues in the” pending raalre action. 417 B.R. at 208. The Court
also noted the requested “communications may ilhate [the client’s] reason for settling, and
how the parties arrived at the Agreed Valuatiord6 million....” Id. However, the court

determined the law firm had not demonstrated ttsaheed for the evidence outweighed the
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interest in maintaining confidentialityld. at 208. Judge Bernstein explained that “[m]edrati
plays a critical role in the resolution of lawstiend “[m]ediation requires confidentiality to
promote the candor critical to its succeskl’ at 205-06. Judge Bernstein further explained that
the moving party simply sought “blanket relief” fnothe confidentiality limitations and failed to
explain why the requested evidence was “critical'tlie defense of the matterd. at 207—08.
Similarly, the confidential Mediation materials meaglate to the reasons for settling and the
amount of settlement; as in theeligent Cases, however, they are are not critical to the
indemnification actions because other evidenceadable to Defendants.

Courts in this District abide by the strict stardlastablished in th&eligentCases. In
Dandong which appliedTeligentlll, Plaintiffs brought a fraud action based onditelerivative
notes the defendants had creat&®e2012 WL 4793870, at *1see also Dandong v. Pinnacle
Performance Ltd.No. 10 Civ. 8086(LBS), 2011 WL 5170293, at *1J3\.Y. Oct. 31, 2011),
aff'd in part, Lam Yeen Leng v. Pinnacle Performance. L4¥4 F. App’'x 819 (2d Cir. 2012).
The defendants sought statements that the plairttidid made during confidential mediation
negotiations about their reasons for investinghmotes and the material on which they relied,
Dandong 2012 WL 4793870, at *2 (footnote call number aitdtion omitted), evidence that is
highly relevant in an action for fraud. The evidenwould have been used to impeach the
plaintiffs’ evidence at trial—as the Bankruptcy dgadnoted, the statements “relate to the very
issue that's going on here.ld. (alteration, citation, and internal quotation nsammitted).
Nevertheless, the District Court determined thelkBapicy Court erred by permitting discovery
of the confidential settlement discussions, callimg decision “contrary to law.1d. at *5. The

District Court found no special need for the maisti as it was not extraordinary “when

10
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plaintiffs enter mediation against some of all poiesdefendants, and the remaining defendants
want to use material from that mediation to impepleintiffs.” 1d. at *6.

Dandongis on all fours with this case. Defendants aregat to have been creditors to
ResCap in the bankruptcy proceedings; yet the rfaatethat mediation did not involve “all
possible” creditors does not eviscerate the raoonaderlying the confidentiality of mediation.
Id. As statednfra, Defendants appear to have found other informateressary for defending
this action ¢ee, e.g.Mem. 18 (describing “Plaintiff's limited productity), and they may be
able to obtain more through other avenues they Ifailed to exhaust. Accordingly, much of
what they seek amounts to impeachment evidenceshwtould contradict the testimony of
participants in the ResCap settlemerBut Defendants’ desire to accumulate impeachment
evidence regarding the propriety of the settlemeninsufficient to overcome the need for
confidentiality in mediation.See Dandong2012 WL 4793870, at *5.

Notably, the Teligent Cases refused to permit modification of the confiddity
provisions even though the plaintiff in the malgree action waived any mediation privilege and
agreed not to assert the privilege to withhold doents. Teligentl, 417 B.R. at 204 (citation
omitted). In fact, theonly decision Defendants cite that modifies a BankmypBourt's
confidentiality order was predicated in part updome“fact that both mediating parties sought to
be served by the orders ... do not oppose modificatib the orders....” Franklin United
Methodist Home, Inc. v. Lancaster Pollard & €809 F. Supp. 2d 1037, 1045 (S.D. Ind. 2012)
(footnote call number omitted). Not only Kranklin United Methodist Hom&onbinding
authority from an Indiana District Court, but itvmlves anoppositesituation: In the present
controversy, the Mediation parties, from whom digry is sought, strongly object to the

modification of the December 26, 2012 OrdeBe€Mem. 11 (citing third-party objections).)

11
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Defendants also cite numerous decisions outsid®ah&ruptcy context in which courts
have permitted unsealing of mediation communicatiofee, e.g., idl4.) Even assuming these
cases are applicable in this context—and, as vélldescribednfra, unique considerations
underlie the confidentiality of bankruptcy mediase—they are factually distinguishable. For
instance, while Defendants argue one c&seoco Inc. v. Boh Brothers Construction.Cueld
“the indemnitor was entitled to discovery of comnuations from the indemnitee’s mediation”
(Mem. 14), in fact the decisiomever mentions any mediatiorbee generalyi91 F.R.D. 107
(W.D. La. 1998). Furthermore, as there was no atexh, there was no confidentiality order
about the mediation.See generally id Instead, the Court was confronted with a quastib
attorney-client privilege and work-product proteas—issues not raised by DefendantSeg
generallyMem.)’

3. Defendants Must Seek the Requested Information frorhlon-Confidential
Sources.

The Motion seeks the extraordinary step of unsgationfidential Mediation materials,
yet fails to indicate how Defendants have takepsst® obtain the information regarding the
settlement through other means—which courts rolytiregjuire. As the Bankruptcy Court noted
in Teligentl, a litigant “can obtain the evidence it says tMediations communications may
clarify through other means if the communications ot otherwise privileged,” and noted the
law firm could have asked the plaintiff “why he cleoto settle rather than pursue his post-trial
motions, and how he arrived at the Agreed Valuatothout breaching the confidentiality

provisions in the Mediation Orders.” 417 B.R. 882

> Other cited cases are inapplicable for similasoea. See DH Holdings Corp. v. Marconi Corp. PL809

N.Y.S.2d 404, 405 (Sup. Ct. 2005) (no court-orderediiation or mediation order; party sought prigédd and
work-product documentsgee also First Fid. Bancorporation v. Nat'l Uniorir& Ins. Co. of Pittsburgh, PA
No. CIV. A. 90-1866, 1992 WL 55742, at *2 (E.D. Rdar. 13, 1992) (no court-ordered mediatidBjadfield
v. Mid-Continent Cas. Cp15 F. Supp. 3d 1253, 1256-57 (M.D. Fla. 2014jn@);Cooper v. Meridian Yachts,
Ltd., No. 06-61630-CIV, 2008 WL 2229552, at *10 (SHa. May 28, 2008) (same).
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Defendants assert they need the confidential naddeo prove the reasonableness of “the
allocation of the settlement to each Defendantthie pending indemnification actions. (Mem.
13.) Yet much of the publicly available documéiota relates to the allocation of settlements,
including the amounts creditors would receiveSed, e.g.Notice of Debtors’ Motion for an
Order Under Bankruptcy Code Sections 105(a) and363 Case No. 12-12020 (MG) [ECF
No. 3814-1].5

Even for materials not in the public record, asthe Teligent Cases, much of what
Defendants seek may be available from depositioms veritten discovery from key players.
Notably, this discovery need not conflict with thecember 26, 2012 Order, if it does not entail
recounting the confidential discussions among taeigs; anything provided to Judge Peck or
the Mediation parties; or correspondence, draflw®ns, offers, and counteroffers produced
for or as a result of the Mediation.SgeDec. 26, 2012 Order | 4.) Defendants provide no
indication they have attempted, or will attempttake this less drastic method of defending the
action, and accordingly have failed to indicat@acsal need for the requested modification.

Furthermore, extensive documentation bearing on dbhdlement of the ResCap
bankruptcy was introduced in multiple hearings &md trials in this Court. For instance, the
Phase | trial lasted six days and included writtestimony from thirteen witnesses and the
admission of more than 700 exhibits. (Findingd=att § 306.) At a five-day hearing on plan
confirmation and Phase Il trial issues in Novem®@t3, the Court admitted into evidence the
written direct testimony of 31 witnesses, and afteds the parties submitted more than 900

exhibits that the Court admitted into evidenclel.) (

® Itis not clear why participants’ views of oneo#éimer’s negotiating positions can be relevant gitret the final

settlement is the only one that was approved.
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Much more documentation concerning the allocatibthe settlements is available in the
public record. Crucially, it is not the burdenAffl—or any party to the Mediation—to identify
what evidence exists. Instead, Defenddmése the obligation to affirmatively show the
evidence would not otherwise be availabiee Teligentll, 640 F.3d at 59 (noting the “strong
presumption against the modification of a protextorder”) (citation and internal quotation
marks omitted). As Defendants have not explaihedefforts, if any, they have taken to obtain
this information before filing their Motion, theyatie failed to meet their burden of proving the
information is otherwise unavailable.

4, Modification of the Mediation Order Will Undermine Future Bankruptcy
Mediations.

Courts have long recognized that the confidenyiatift mediations promotes candid
discussions that speed settlements. This Coudgrezed the importance of confidential
discussions for this specific, complex case as ,wetlting that “until the parties, the
constituencies, begin speaking with each other, diffecult issues aren’t going to move
forward.... The process will work best if it can occonfidentially between the parties.... (Sept.
27, 2012 Hrg 19:11-20:6.) The Court further noté@ confidentiality provision of the
December 26, 2012 Order was meant to allow “thégsato meet in a confidential forum, and to
articulate and present their respective positions iaterests.” (Findings of Fact 74 (citation
omitted).)

The parties to the Mediation also recognized thednéor confidentiality, many
emphasizing that confidentiality was required idesrto participate in the MediationSde, e.g.,
Limited Objection of the Steering Committee Group Case No. 12-12020 (MG) [ECF No.
2400] 1 7 (“Confidential information provided to the Mediat@hould, at a minimum, be

provided to all parties that have entered or agoebe bound by confidentiality agreements.
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Alternatively, the order approving the Mediation der can expressly order confidential
treatment of any information shared in the medmatijp Debtors’ Omnibus Reply ..., Case No.
12-12020 (MG) [ECF No. 2447] 3.) As the Court sthat a December 20, 2012 hearing, ‘I
think mediation is most useful when informatiorfrisely shared among the principal parties to
the mediation. When that can’'t always be done, geu certainly provide information for the
mediator's-eyes-only.It's preferable when it's shared more broadly(Tr. of Dec. 20, 2012
Hr'g, Case No. 12-12020 (MG) [ECF No. 2523] 67:17{€mphasis added).)

Defendants adopt a myopic view of the purpose efdbnfidentiality provision of the
December 26, 2012 Order. Specifically, Defendaadsert that “two of the public policy
considerations underlying the confidentiality of diagion communications” are not implicated
by the Motion because the mediator remains pradefcten discovery and the parties’ mediation
statements are not being improperly used agaimesh tim the case in which they were made.
(Mem. 19.) This argument fails to consider theaoler effects modifying the confidentiality of
the Mediation proceedings would have on future @ugshs in other bankruptcy proceedings. If
this process had lacked the confidentiality pratet in place, many parties likely would have
failed to participate or would have failed to digelsensitive information in the discussions. As
the Second Circuit has recognized, confidentiahitynediation “proceedings promotes the free
flow of information that may result in the settlem®f a dispute.” Teligentlll, 640 F.3d at 57
(citation and internal quotation marks omitted). Wére courts to cavalierly set aside
confidentiality restrictions on disclosure of commuations made in the context of mediation,
parties might be less frank and forthcoming durting mediation process or might even limit

their use of mediation altogether!d. at 59-60" The failure of settlement negotiations would

" As the Second Circuit has commented about itd Sppeals Management Plan, “If participants canmby on

the confidential treatment of everything that tgnss during these sessions then counsel of négegtifeel
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have led to contentious, lengthy litigation withmganore parties—a consideration Defendants
fail to address in their Motion.

These protections do not end when the mediati@veés. As Judge Bernstein explained
in Teligentl, “the need for confidentiality does not terminatgomatically when the litigation
has concluded.” 417 B.R. at 209. Here, the Mezhaparties certainly believed those
protections would continue. And that the protawsiavould continue was a critical part of the
parties’ willingness to participate: unlike a tygicettlement mediation, the Debtors’ Chapter 11
plan contemplated continued litigation, disputes] government investigations.

In their brief, Defendants argue the Mediation ipartshould not have relied on the
confidentiality provisions of the December 26, 2@&er because the Court retained the right
to modify its provisions later. SeeMem. 20 (“Where a litigant could not reasonably énaglied
on the continuation of a protective order, a coualy properly permit modification of the order.
... That is particularly true here, where the MediatOrder itself reflected the Court’s ability to
modify it.”) (brackets, citations, and internal damon marks omitted).) This is a specious
argument. And it is one that has been squaregctej by the courtsTeligentl, 417 B.R. at
209 n.5 ("*K&L argues that Savage had no basis lp ar the confidentiality provisions of the
Teligent Mediation Order because it expressly medithat the Court could order ‘otherwise.’
The latter phrase merely recognized the Court'erniait power to lift or limit confidentiality in

appropriate circumstances, a power that existed dvthe Teligent Mediation Order did not

constrained to conduct themselves in a cautiogbi-tipped, non-committal manner more suitable tdkgy
players in a high-stakes game than to adversattesating to arrive at a just resolution of a cispute. This
atmosphere if allowed to exist would surely desttbg effectiveness of a program which has led to
settlements....”Lake Utopia Paper Ltd. v. Connelly Containers,.Ji&08 F.2d 928, 930 (2d Cir. 1979).
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provide for it. If K&L were right, no one could e rely on the confidentiality of mediation
communications) ®

As the court inTeligent Inoted, parties in a confidential mediation “relpfh the promise of
confidentiality to speak candidly.ld. at 209 (footnote call number omitted). A “compadji
reason to discourage modification of protectiveeosdn civil cases is to encourage testimony in
pre-trial discovery proceedings and to promote sbttlement of disputes. It is, moreover,
presumptively unfair for courts to modify prote@iwrders which assure confidentiality and
upon which the parties have reasonably relie8EC v. TheStreet.cora73 F.3d 222, 230 (2d
Cir. 2001). For that reason, “[w]hen courts in cucuit determine that a party has relied on a
protective order, it is very difficult for movants modify that order.” Dandong 2012 WL

4793870, at *5 (footnote call number omitted).

While Defendants cite authorities in which courntssealed mediation communications, many of thesea\red
fewer participants than were involved in the Meidiat as such, those courts were confronted witituatson in
which many fewer parties relied on the ord&ee, e.g., Bradfield v. Mid-Continent Cas..,C& F. Supp. 3d
1253, 1255 (M.D. Fla. 2014) (noting three partiagtipipated in settlement).
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Given that the parties indisputably relied on trec@mber 26, 2012 Order, Defendants have not
come close to meeting their burden with their vagagpiest, especially considering their lack of
diligence and the vital interests underlying coefitlality in mediation discussions.

CONCLUSION

For the foregoing reasons, AFI respectfully regaésat the Court deny the Motion.

Respectfully submitted,
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