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NOTICE OF JOINT MOTION OF THE RESCAP LIQUIDATING 
TRUST AND THE RESCAP BORROWER CLAIMS TRUST FOR (I) 

DISMISSAL OF ADVERSARY PROCEEDING PURSUANT TO BANKRUPTCY 
RULE 7012(b) AND FRCP 12(b)(6), AND (II) DISALLOWANCE OF 
PROOFS OF CLAIM NOS. 6273 AND 6274 FILED BY PLAINTIFF 

 
PLEASE TAKE NOTICE that the undersigned have filed the attached Joint 

Motion of the ResCap Liquidating Trust and the ResCap Borrower Claims Trust for (I) 

Dismissal of Adversary Proceeding Pursuant to bankruptcy Rule 7012(b) and FRCP 

12(b)(6), and (II) Disallowance of Proofs of Claim Nos. 6273 and 6274 Filed by Plaintiff 

(the “Motion”). 

PLEASE TAKE FURTHER NOTICE that a hearing on the Motion will take 

place on November 17, 2016 at 11:00 a.m. (Prevailing Eastern Time) before the 

Honorable Martin Glenn, at the United States Bankruptcy Court for the Southern District 

of New York, Alexander Hamilton Custom House, One Bowling Green, New York, New 

York 10004-1408, Room 523 (the “Bankruptcy Court”). 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the Motion 

must be made in writing, conform to the Federal Rules of Bankruptcy Procedure, the 

Local Bankruptcy Rules for the Southern District of New York, and the Notice, Case 

Management, and Administrative Procedures approved by the Bankruptcy Court [Docket 

No. 141], be filed electronically by registered users of the Bankruptcy Court’s electronic 

case filing system, and be served, so as to be received no later than October 21, 2016, 

upon (a) the Chambers of the Honorable Martin Glenn, United States Bankruptcy Court 

for the Southern District of New York, Alexander Hamilton Custom House, One Bowling 

Green, New York, New York 10004-1408; (b) counsel to the ResCap Borrower Claims 

Trust and The ResCap Liquidating Trust, Morrison & Foerster LLP, 250 West 55th Street, 
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New York, NY 10019 (Attention: Norman S. Rosenbaum and Samantha Martin); (c) the 

Office of the United States Trustee for the Southern District of New York, U.S. Federal 

Office Building, 201 Varick Street, Suite 1006, New York, NY 10014 (Attention: Linda 

A. Riffkin and Brian S. Masumoto); (d) The ResCap Liquidating Trust, Jill Horner 

(Jill.Horner@rescapestate.com) and Paul Grande, ResCap Liquidating Trust Chief 

Treasury Director (paul.grande@rescapestate.com); (e) The ResCap Borrower Claims 

Trust, Polsinelli PC, 900 Third Avenue, 21st Floor, New York, NY 10022 (Attention:  

Daniel J. Flanigan); and (f) Gwendolyn B. Hawthorne, 2377 Scott Oaks Trail SW, 

Marietta, GA 30008. 

PLEASE TAKE FURTHER NOTICE that, if no objections to the Motion are 

timely filed, served and received in accordance with this Notice, the Court may enter the 

Motion without further notice or hearing.  

Dated:    September 30, 2016 
               New York, New York 

 
/s/ Norman S. Rosenbaum 

 Norman S. Rosenbaum 
Samantha Martin 
MORRISON & FOERSTER LLP 
250 West 55th Street 
New York, New York 10019 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the ResCap Liquidating Trust  
and the ResCap Borrower Claims Trust 
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The ResCap Liquidating Trust (the “Liquidating Trust”), as successor in interest 

to Defendants GMAC Mortgage, LLC (“GMACM”) and Residential Funding Corporation 

(“RFC”, and together with GMACM, the “Debtor Defendants”), each a debtor and debtor-in-

possession in the above-captioned chapter 11 cases (collectively with all affiliated debtors and 

debtors-in-possession, the “Debtors”), and the ResCap Borrower Claims Trust, as successor in 

interest to GMACM and Homecomings (defined below) with respect to Borrower Claims (the 

“Borrower Trust” and, together with the Liquidating Trust, the “ResCap Trusts”) submit this 

joint motion (the “Motion”) to (i) dismiss the above-referenced adversary proceeding (the 

“Adversary Proceeding”) commenced by pro se plaintiff Gwendolyn B. Hawthorne (“Plaintiff”) 

for failure to state a claim upon which relief can be granted, and (ii) disallow and expunge the 

Proofs of Claim (defined below) filed by Plaintiff.  In support hereof, the Debtor Defendants 

submit the Declaration of Sara Lathrop, Senior Claims Analyst for the Borrower Trust, dated 

September 30, 2016 (the “Lathrop Decl.”), annexed hereto as Exhibit 1, and respectfully 

represent: 

PRELIMINARY STATEMENT 

1. Plaintiff’s claims in the Adversary Proceeding should be dismissed 

pursuant to FRCP 12(b)(6) for failure to state a claim upon which relief may be granted.  As 

reflected in the Complaint and discussed on the record, Plaintiff filed the Complaint primarily for 

the purpose of seeking a loan modification.  As of October 2015, Plaintiff has received a loan 

modification.  Thus, there is no additional relief for this Court to grant.  Further, the Complaint 

fails to state a claim under RICO or the FDCPA (each as defined below), as the Complaint does 

not sufficiently allege the requisite elements of such claims.  Finally, Plaintiff has not preserved 

her rights to seek a recovery from the Debtors or the ResCap Trusts, as the Adversary 
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Proceeding was commenced after the General Bar Date (defined below) and the Proofs of Claim 

(defined below) were filed by Plaintiff after the General Bar Date. 

2. In addition, the Proofs of Claim should be disallowed and expunged for 

several reasons.  First, the Proofs of Claim were filed late—thirteen days after the General Bar 

Date.1  Second, even if it is deemed timely filed, to the extent the Court dismisses the Adversary 

Proceeding, the Proofs of Claim, which appear to be based upon the same allegations, should be 

disallowed and expunged as well.  And third, the Proofs of Claim should be disallowed and 

expunged because Plaintiff failed to attach any relevant supporting documentation to substantiate 

a legal or factual basis to assert any claim against the Debtors.   

JURISDICTION AND VENUE 

3. The Court has jurisdiction over this Motion as a core proceeding pursuant 

to 28 U.S.C. §§ 157 (a) and 1334(b).  Pursuant to Rule 7012-1 of the Local Rules of Bankruptcy 

Procedure, the ResCap Trusts consent to the entry of final orders or judgment by the Court if it is 

determined that the Court, absent consent of the parties, cannot enter final orders or judgment 

consistent with Article III of the United States Constitution.  Venue is proper under 28 U.S.C. 

§ 1409.  The statutory predicates for the relief sought herein are section 502(b) of the Bankruptcy 

Code and Bankruptcy Rules 3007 and 7012. 

BACKGROUND 

A. Background on Plaintiff’s Mortgage Loan 

4. Plaintiff is a borrower under a mortgage loan (the “Loan”), that was 

originated by GMFS, LLC on or about October 24, 2005.  The Loan was evidenced by an 

                                                 
1 While it appears that Plaintiff executed the Proofs of Claim on October 29, 2012, each Proof of Claim is 

marked as being filed on November 29, 2012. 
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adjustable rate note in the amount of $135,000.00 (the “Note”), which was secured by real 

property located at 2377 Scott Oaks Trail SW, Marietta GA 30008 (the “Property”) pursuant to a 

security deed (the “Security Deed”) that was executed contemporaneously with the Note.  See 

Lathrop Declaration at ¶ 4. 

5. GMACM serviced the Loan from July 2009 to February 15, 2013.  See 

Lathrop Declaration at ¶ 5. 

6. Plaintiff defaulted on the Loan.  To the best of the knowledge of the 

ResCap Trusts, Plaintiff remains in possession of the Property. See Lathrop Declaration at ¶ 6. 

7. Upon the closing of the sale of the Debtors’ mortgage loan servicing 

platform to Ocwen Loan Servicing, LLC (“Ocwen”), Ocwen began servicing the Loan as of 

February 16, 2013.  See Lathrop Declaration at ¶ 7. 

8. Ocwen and Plaintiff agreed to a loan modification, effective as of October 

30, 2015.   A redacted copy of Plaintiff’s loan modification agreement is annexed hereto as 

Exhibit 2. 

B. General Bankruptcy Case Background 

9. On May 14, 2012 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code in this Court.   

10. On November 21, 2012, this Court entered an order approving the sale of 

the Debtors’ mortgage loan servicing platform to Ocwen.2 

11. On February 15, 2013, the Ocwen sale closed.   

                                                 
2 See Order under 11 U.S.C. §§ 105, 363, and 365 and Fed. Bankr. P. 2002, 6004, 6006, and 9014 (I) 

Approving (A) Sale of Debtors’ Assets Pursuant to Asset Purchase Agreement with Ocwen Loan Servicing, LLC; (B) 
Sale of Purchased Assets Free and Clear of Liens, Claims, Encumbrances, and Other Interests; (C) Assumption and 
Assignment of Certain Executory Contracts and Unexpired Leases Thereto; (D) Related Agreements; and (II) 
Granting Related Relief [Docket No. 2246]. 
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12. On December 11, 2013, the Court entered an Order Confirming Second 

Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC et al. and the Official 

Committee of Unsecured Creditors (the “Confirmation Order”) approving the terms of the 

Chapter 11 plan, as amended (the “Plan”), filed in these chapter 11 cases [Case No. 12-12020, 

Docket No. 6065].  On December 17, 2013, the Effective Date (as defined in the Plan) of the 

Plan occurred, and, among other things, the ResCap Trusts were established [Case No. 12-12020, 

Docket No. 6137]. 

13. The Plan provides for the creation and implementation of the Liquidating 

Trust, which, among other things, is “authorized to make distributions and other payments in 

accordance with the Plan and the Liquidating Trust Agreement” and is responsible for the wind 

down of the affairs of the Debtors’ estates.  See Plan, Art. VI.A-D; see also Confirmation Order 

¶ 22.  Pursuant to the Confirmation Order and the Plan, the Liquidating Trust was vested with 

broad authority over the post-confirmation liquidation and distribution of the Debtors’ assets.  

See generally, Confirmation Order ¶¶ 26, 30, 48; Plan, Art. VI. 

14. The Plan also provides for the creation and implementation of the 

Borrower Trust, which is established for the benefit of Borrowers who filed Borrower Claims (as 

such terms are defined in the Plan) to the extent such claims are ultimately allowed either 

through settlement or pursuant to an order of the Court.  See Plan, Art. IV.F.  The Borrower 

Trust was established to, among other things, “(i) direct the processing, liquidation and payment 

of the Allowed Borrower Claims in accordance with the Plan, and the distribution procedures 

established under the Borrower Claims Trust Agreement, and (ii) preserve, hold, and manage the 

assets of the Borrower Claims Trust for use in satisfying the Allowed Borrower Claims.”  See id. 
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C. Plaintiff’s Proofs of Claim 

15. On May 16, 2012, the Court entered an order [Case No. 12-12020, Docket 

No. 96] appointing Kurtzman Carson Consultants LLC (“KCC”) as the notice and claims agent 

in these chapter 11 cases.  Among other things, KCC is authorized to (a) receive, maintain, and 

record and otherwise administer the proofs of claim filed in these chapter 11 cases and (b) 

maintain the official claims register for the Debtors (the “Claims Register”). 

16. On August 29, 2012, this Court entered an order approving the Debtors’ 

motion to establish procedures for filing proofs of claim in the chapter 11 cases [Case No. 12-

12020, Docket No. 1309] (the “Bar Date Order”).  

17. The Bar Date Order established, among other things, (i) November 9, 

2012 at 5:00 p.m. (Prevailing Eastern Time) as the deadline to file proofs of claim by virtually all 

creditors against the Debtors (as extended, the “General Bar Date”) and prescribing the form and 

manner for filing proofs of claim; and (ii) November 30, 2012 at 5:00 p.m. (Prevailing Eastern 

Time) as the deadline for governmental units to file proofs of claim (the “Governmental Bar 

Date”).  Bar Date Order ¶¶ 2, 3.  On November 7, 2012, the Court entered an order extending the 

General Bar Date to November 16, 2012 at 5:00 p.m. (Prevailing Eastern Time) [Case No. 12-

12020, Docket No. 2093].  The Governmental Bar Date was not extended.  

18. On or about November 29, 2012, thirteen days after the General Bar Date, 

Plaintiff filed (i) proof of claim #6273 against U.S. National Bank Association, asserting a 

secured claim in the amount of $145,821.97, and an unsecured claim in the amount of 

$454,178.03, and (ii) proof of claim #6274 against GMACM, as servicer for U.S. Bank, asserting 

a secured claim in the amount of $145,821.97, and an unsecured claim in the amount of 

$454,178.03 (together, the “Proofs of Claim”), in each case, in connection with Plaintiff’s 
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mortgage loan with respect to the property located at 2377 Scott Oaks Trail SW, Marietta GA 

30008.  See Lathrop Declaration at ¶ 8. 

19. On November 20, 2013, this Court entered an order reclassifying proof of 

claim #6273 as an unsecured claim in the aggregate amount of $600,000 and re-designating 

proof of claim #6273 as a claim against Debtor Homecomings Financial, LLC (“Homecomings”). 

[Case No. 12-12020, Docket No. 5895] 

D. The Adversary Proceeding 

20.  On November 29, 2012, Plaintiff filed a Complaint against the Debtor 

Defendants; U.S. Bank National Association; GMFS LLC; Judy Faber, Vice President; Brenda 

Guidry; Mortgage Electronic Registration System Inc.; Duane Thompson, Assistant Secretary; 

and Mortgage Electronic Registration Systems Inc. as nominee for GMFS LLC (collectively, 

“Defendants”).   

21. The Complaint seeks to determine the nature and extent of the Debtor 

Defendants’ liens on Plaintiff’s principal residence pursuant to 11 U.S.C. 506(a) and appears to 

allege that the Debtor Defendants are unsecured creditors due to alleged fraudulent activities 

under the Racketeer Influenced and Corrupt Organizations Act (“RICO”) and alleged violations 

of the Fair Debt Collection Practices Act (“FDCPA”).  (Complaint at ¶¶ 5, 15-16.)  Specifically, 

Plaintiff seeks (i) for the Court to determine the nature and extent of the Debtor Defendants’ 

liens, (ii) for the Court to allow Plaintiff a loan modification upon the Court’s finding that the 

Debtors’ lien is not perfected and that Plaintiff has a superior right in the property, and (iii) 

reasonable costs and any other further relief warranted.  (Complaint at ¶ 5.) 
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22. The Adversary Proceeding was subject to the procedures for management 

of adversary proceedings commenced by borrowers.3  Pursuant to those procedures, the parties 

entered into discussions regarding the relief requested and a potential resolution.  The matter was 

adjourned several times to allow Plaintiff an opportunity to discuss the terms of a potential loan 

modification with Ocwen.  At the Court’s direction, Morrison & Foerster LLP, counsel to the 

ResCap Trusts, facilitated discussions between Plaintiff and Ocwen to initiate the loan 

modification process and to ensure that the loan modification paperwork was submitted to the 

proper parties.   

23. In early 2016, Morrison & Foerster LLP was informed that Plaintiff 

received a loan modification from Ocwen as of October 30, 2015.   

24. On September 27, 2016, this Court entered the Scheduling Order [Case No. 

12- 02050, Docket. No. 36] with respect to this Motion. 

ARGUMENT 

E. The Adversary Proceeding Should Be Dismissed Pursuant to Bankruptcy Rule 
7012(b) and FRCP 12(b)(6) 

25. Bankruptcy Rule 7012 incorporates by reference Rule 12(b)-12(i) of the Federal 

Rules of Civil Procedure (“FRCP”).  FRCP 12(b) provides that a party may assert specified 

defenses by motion, including failure to state a claim upon which relief can be granted, and that 

a motion asserting any of these defenses may be made before pleading.  The Adversary 

Proceeding should be dismissed pursuant to Bankruptcy Rule 7012(b)(6) because Plaintiff has 

failed to state a claim upon which relief can be granted.  

                                                 
3 See Amended Order Approving Debtors’ Motion Pursuant to 11 U.S.C §§ 105(a) and (d), Bankruptcy Rules 

1015(c), 2002(m), 7016, and 9007 and Local Bankruptcy Rule 2002-2 for Entry of an Order Approving (A) 
Supplement to Case Management Order Establishing Mandatory Procedures for Management of Adversary 
Proceedings Commenced by Borrowers and Former Borrowers and (B) Related Relief [Docket No. 3490]. 
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(i) Legal Standard 

26. FRCP 12(b)(6) permits dismissal of an action for failure to state a claim upon 

which relief can be granted.  For FRCP 12(b)(6) purposes, a court must accept the plaintiff’s 

factual allegations as true, drawing all reasonable inferences in the plaintiff’s favor.  Bernheim v. 

Litt, 79 F.3d 318, 321 (2d Cir. 1996).  The sole issue raised by a motion to dismiss pursuant to 

FRCP 12(b)(6) is whether the facts pleaded, if established, would support a claim for relief. 

Neitzke v. Williams, 490 U.S. 319, 326-27 (1989).  If as a matter of law “it is clear that no relief 

could be granted under any set of facts that could be proved consistent with the allegations,” a 

claim must be dismissed.  Id. at 327 (citation omitted).   

27. The Court’s review on a motion to dismiss pursuant to FRCP 12(b)(6) is generally 

limited to “the facts as asserted within the four corners of the complaint, the documents attached 

to the complaint as exhibits, and any documents incorporated in the complaint by reference.”  

McCarthy v. Dun & Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007).  See also Fed. R. Evid. 

201(b), (c) (“(b) The court may judicially notice a fact that is not subject to reasonable dispute 

because it: (1) is generally known within the trial court’s territorial jurisdiction; or (2) can be 

accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned. . . . (c) The court:  (1) may take judicial notice on its own; or (2) must take judicial 

notice if a party requests it and the court is supplied with the necessary information.”). 

28. Moreover, while facts must be accepted as alleged, this does not automatically 

extend to bald assertions or legal conclusions.  EGP Fuels Co. v. Port of Houston Auth. (In re 

Enron Corp.), Adv. Proc. No. 03-92511, 2006 Bankr. LEXIS 4658, at *5-6 (Bankr. S.D.N.Y. 

June 2, 2006).  A court considering a motion to dismiss can disregard conclusory allegations 

and judge the complaint only on well-pleaded factual allegations.  Starr v. Sony BMG Music 

Entm’t, 592 F.3d 314, 321 (2d Cir. 2010).  See also Papasan v. Allain, 478 U.S. 265, 286 (1986) 

12-02050-mg    Doc 40    Filed 09/30/16    Entered 09/30/16 18:52:28    Main Document    
  Pg 12 of 19



 
 

ny-1165269  9

(stating that, on a motion to dismiss, courts are not bound to accept as true a legal conclusion 

couched as a factual allegation).   

29. In addition, allegations involving fraud must satisfy the requirements of 

Rule 9(b), which provides that “a party must state with particularity the circumstances 

constituting fraud or mistake.”  Fed. R. Civ. P. 9(b).   

30. Although complaints drafted by pro se plaintiffs are to be “construed 

liberally,” claims asserted by pro se plaintiffs must nonetheless be supported by specific and 

detailed factual allegations sufficient to provide the court and the defendant with “a fair 

understanding of what the plaintiff is complaining about and . . . whether there is a legal basis 

for recovery.”  Iwachiw v. N.Y.C. Bd. of Elections, 126 Fed. Appx. 27, 29 (2d Cir. 2005) 

(citation omitted) (alteration in original).   

(ii) Plaintiff Has Already Achieved the Relief Requested 

31. As set forth in the Complaint4 and in hearings before this Court,5 Plaintiff 

filed the Complaint in an effort to obtain a loan modification.  As Plaintiff has recently received 

a loan modification from Ocwen,6 there is no additional relief for this Court to grant.  For this 

reason alone, Plaintiff fails to state a claim upon which relief can be granted, and the Complaint 

must be dismissed. 

(iii) Plaintiff Fails to State a Claim for RICO 

32. Plaintiff’s RICO claims should be dismissed.  To bring a civil RICO claim 

                                                 
4 Complaint, at page 5, C.   

5 Transcript of Hearing at 40-46, In re Residential Capital, LLC, No. 12-12020 (MG) (Bankr. S.D.N.Y. Aug. 28, 
2013) [Docket No. 4895]; Transcript of Hearing at 18-24, In re Residential Capital, LLC, No. 12-12020 (MG) 
(Bankr. S.D.N.Y. Apr. 24, 2014) [Docket No. 6875].  Excerpts of these transcripts are annexed hereto as Exhibit 3. 

6 See Exhibit 2. 
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in the Second Circuit, a plaintiff must allege “(1) that the defendant (2) through the commission 

of two or more acts (3) constituting a pattern (4) of racketeering activity (5) directly or indirectly 

invests in, or maintains an interest in, or participates in (6) an enterprise (7) the activities of 

which affect interstate or foreign commerce.” Zavalidroga v. Cote, 395 Fed. Appx. 737, 740–41 

(2d Cir. 2010) (citation and internal quotation marks omitted).  Several of these terms are defined 

by statute: (i) “racketeering activity” includes dozens of predicate offenses, including extortion, 

bribery, counterfeiting, and mail fraud, (ii) a “pattern of racketeering activity” requires at least 

two acts of racketeering activity, and (iii) an “‘enterprise’ includes any individual, partnership, 

corporation, association, or other legal entity, and any union or group of individuals associated in 

fact although not a legal entity.”  See 18 U.S.C. § 1961.  The alleged “enterprise” must be 

“distinct from those persons or entities who stand accused of conducting that racketeering 

activity.”  Allstate Ins. Co. v. Rozenberg, 590 F. Supp. 2d 384, 390 (E.D.N.Y. 2008).   

33. Here, Plaintiff’s RICO claim is deficiently pled.  Plaintiff fails to allege 

(i) any act(s) committed by the Debtor Defendants, (ii) any racketeering activity, (iii) any pattern 

of racketeering activity, which by statute requires at least two acts of racketeering, and (iv) any 

allegation of an enterprise involving the Debtor Defendants.  As a result, this claim fails as a 

matter of law.  This Court has denied a borrower’s civil RICO claims where the borrower 

similarly failed to sufficiently plead such claims.  See, e.g., Memorandum Opinion and Order 

Sustaining Borrower Claims Trust’s Objection to Claim Nos. 4754 and 7181, In re Residential 

Capital, LLC, No. 12-12020 (MG) (Bankr. S.D.N.Y. Apr. 2, 2014) [Docket No. 6739] (finding 

the claim at issue failed to support a RICO claim because it failed to provide “allegations 

necessary to support a civil RICO claim” and “any evidence of a pattern of racketeering activity, 

definition of any enterprise, or a RICO case statement”). 
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34. Even if a plaintiff can demonstrate a substantive RICO violation, the 

plaintiff must also show “injury to the plaintiff’s business or property” and “that such injury was 

by reason of the substantive RICO violation.”  Catholic Health Care W. v. US Foodservice (In re 

US FoodService Pricing Litig.), 729 F.3d 108, 117 (2d Cir. 2013) (citation omitted).  Here, 

Plaintiff fails to allege any injury whatsoever, and further fails to allege how any injury is the 

result of a substantive RICO violation.  Notably, Plaintiff fails to allege that she has made all of 

the requisite loan payments to the Debtor Defendants with respect to her loan secured by the 

property.  To the extent Plaintiff suffers any injury at all, it is due to her failure to make such 

payments.  

35. For these reasons, Plaintiff’s civil RICO claim has no merit and the 

Complaint should be dismissed. 

(iv) Plaintiff Fails to State a Claim for FDCPA 

36.  Plaintiff also fails to state a claim for violation of the FDCPA.  First, 

Plaintiff does not allege that the Debtor Defendants are “debt collectors” as defined by the 

FDCPA.  “To state a claim for violation of the FDCPA, a plaintiff must allege that the defendant 

is a ‘debt collector’ collecting a ‘debt.’”  Ines v. Countrywide Home Loans, Inc., No. 08cv1267 

(WQH) (NLS), 2008 WL 4791863, at *2 (S.D. Cal. Nov. 3, 2008) (citation omitted).  Second, 

Plaintiff does not allege that the Debtor Defendants violated any provision of the FDCPA.  For 

example, Plaintiff does not allege that the Debtor Defendants communicated with her at an 

unusual time or place, in a harassing or abusive manner, in a false or misleading manner, or by 

unfair or unconscionable means, as prohibited by the FDCPA.  See 15 U.S.C. § 1692(a)-(p).  
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Finally, Plaintiff does not allege any damages resulting from an alleged FDCPA violation.7  

37. For these reasons, Plaintiff’s civil FDCPA claim has no merit and the 

Complaint should be dismissed. 

(v) Plaintiff Did Not Preserve Any Claims Against the Debtors or the ResCap 
Trusts 

38. As described in greater detail below, Plaintiff did not file the Proofs of 

Claim by the General Bar Date, and as a result, Plaintiff has not preserved her rights to seek a 

recovery from the Debtors or the ResCap Trusts.  In addition, to the extent relevant, Plaintiff 

filed the Complaint commencing the Adversary Proceeding on November 29, 2012, thirteen days 

after the General Bar Date. 

39. For the reasons set forth above, the Adversary Proceeding should be 

dismissed in its entirety for failure to state a claim upon which relief can be granted pursuant to 

Bankruptcy Rule 7012(b) and FRCP 12(b)(6). 

F. The Proofs of Claim Should Be Disallowed and Expunged 

40. The Proofs of Claim should be disallowed and expunged for several 

reasons.  First, the Proofs of Claim were not timely filed.  Further, to the extent the Court 

determines that dismissal of the Adversary Proceeding is warranted, the Court should also 

disallow the Proofs of Claim (to the extent they are deemed timely filed), which appear to be 

based on the allegations and claims asserted in the Adversary Proceeding.  In addition, the Proofs 

of Claim should be disallowed and expunged because Plaintiff failed to attach any relevant 

supporting documentation to substantiate a legal or factual basis to assert any claim against the 

Debtors.   

                                                 
7 The ResCap Trusts reserve the right to contend that GMACM is not a “debt collector” within the meaning of 

(cont'd) 
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(i) Legal Standard 

41. A filed proof of claim is “deemed allowed, unless a party in interest . . . 

objects.” 11 U.S.C. § 502(a).  If an objection refuting at least one of the claim’s essential 

allegations is asserted, the claimant has the burden to demonstrate the validity of the claim.  See 

In re Oneida Ltd., 400 B.R. 384, 389 (Bankr. S.D.N.Y. 2009), aff’d sub nom., Peter J. Solomon 

Co. v. Oneida, Ltd., No. 09-cv-2229 (DC), 2010 U.S. Dist. LEXIS 6500 (S.D.N.Y. Jan. 22, 

2010); In re Rockefeller Ctr. Props., 272 B.R. 524, 539 (Bankr. S.D.N.Y. 2000), aff’d sub nom., 

NBC v. Rockefeller Ctr. Props. (In re Rockefeller Ctr. Props), 266 B.R. 52 (S.D.N.Y. 2001), 

aff’d, 46 Fed. Appx. 40 (2d Cir. 2002).   

42. Moreover, section 502(b)(1) of the Bankruptcy Code provides, in relevant 

part, that a claim may not be allowed to the extent that “such claim is unenforceable against the 

debtor and property of the debtor, under any agreement or applicable law….” 11 U.S.C. § 

502(b)(1).  Furthermore, the burden of persuasion is on the holder of a proof of claim to establish 

a valid claim against a debtor.  Feinberg v. Bank of N.Y. (In re Feinberg), 442 B.R. 215, 220-22 

(Bankr. S.D.N.Y. 2010).  

43. To preserve a claim against a debtor, a creditor must file a proof of claim 

prior to the deadline established by the Court.  The Supreme Court considered the test for 

determining whether a creditor may be permitted to file a late proof of claim in Pioneer Inv. 

Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380 (1993). Specifically, the Court 

explained that Congress, in empowering “the courts to accept late filings ‘where the failure to act 

was the result of excusable neglect,’” “ Congress plainly contemplated that the courts would be 

________________________ 
(cont'd from previous page) 
 
the FDCPA. 
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permitted, where appropriate, to accept late filings caused by inadvertence, mistake or 

carelessness, as well as by intervening circumstances beyond the party’s control.” Id. at 388, 390 

(citations omitted).  The creditor seeking to file a proof of claim bears the burden of proof to 

demonstrate excusable neglect.  See In re PT-1 Commc’ns, Inc., 403 B.R. 250, 260 (Bankr. 

E.D.N.Y. 2009) (concluding that late filer bears burden of demonstrating excusable neglect); In 

re BH S & B Holdings LLC, 435 B.R. 153, 168 (Bankr. S.D.N.Y. 2010) (burden of showing 

excusable neglect is on the movant). 

(ii) Analysis 

44. The Proofs of Claim should be disallowed and expunged on the basis that 

they were not timely filed.  The Proofs of Claim were filed thirteen days after the General Bar 

Date.  Plaintiff did not seek permission to file a late proof of claim, and Plaintiff has not alleged 

that her failure to submit the Proofs of Claim on time was the result of excusable neglect.   

45. Further, as established above, Plaintiff’s claims in the Adversary 

Proceeding should be dismissed pursuant to FRCP 12(b)(6) for failure to state a claim.  

Accordingly, the Borrower Trust objects to the Proofs of Claim, which should be disallowed and 

expunged for the same reasons the Adversary Proceeding should be dismissed.   

46. Finally, the Proofs of Claim do not contain any explanation or supporting 

documentation to substantiate a legal or factual basis to assert any claim against any of the 

Debtors.  The Proofs of Claim merely set forth the aggregate amount of the claim and the 

secured amount of the claim, and identifies the security interest as real property located at 2377 

Scott Oaks Trail SW, Marietta GA 30008.  The Liquidating Trust, in support of the Borrower 

Trust, conducted an exhaustive examination of the Debtors’ books and records and concluded 

that there is no potential basis of liability against the Debtors that could support the Proofs of 
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Claim other than the claims already asserted by Plaintiff in the Adversary Proceeding, which, as 

demonstrated above, are without merit. 

47. For these reasons, the Proofs of Claim should be disallowed and expunged. 

CONCLUSION 

Accordingly, for the reasons set forth herein, the ResCap Trusts respectfully 

request that the Court (i) enter an order dismissing the Adversary Proceeding with prejudice, 

substantially in the form annexed hereto as Exhibit 4; and (ii) enter an order disallowing and 

expunging the Proofs of Claim, substantially in the form annexed hereto as Exhibit 5; and 

(iii) grant such other and further relief as it deems just and proper.  

Dated: September 30, 2016 
 New York, New York  
  
 

/s/ Norman S. Rosenbaum  
Norman S. Rosenbaum  
Samantha Martin 
MORRISON & FOERSTER LLP 
250 West 55th Street 
New York, New York 10019 
Telephone: (212) 468-8000 
Facsimile: (212) 468-7900 
 
Counsel for the ResCap Liquidating Trust  
and the ResCap Borrower Claims Trust 
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UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

 
Gwendolyn B. Hawthorne 
 

Plaintiff, 
 
v. 
 

GMAC Mortgage, LLC, U.S. Bank 
National Association, GMFS LLC, Judy 
Faber, Vice President, Brenda Guidry, 
and Mortgage Electronic Registration 
System Inc., and Duane Thompson, 
Assistant Secretary Mortgage Electronic 
Registration Systems Inc, as Nominee 
for GMFS, LLC, Residential Funding 
Corporation 

 
              
Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
Adv. No. 12-02050 (MG) 

 
DECLARATION OF SARA LATHROP WITH RESPECT TO THE 

JOINT MOTION OF THE RESCAP LIQUIDATING TRUST AND THE RESCAP 
BORROWER CLAIMS TRUST FOR (I) DISMISSAL OF ADVERSARY PROCEEDING 

PURSUANT TO BANKRUPTCY RULE 7012(b) AND FRCP 12(b)(6), AND 
(II) DISALLOWANCE OF PROOFS OF CLAIM NOS. 6273 AND 6274 

FILED BY PLAINTIFF 
 

I, Sara Lathrop, hereby declare as follows: 

A. Declarant’s Background and Qualifications 

1. I serve as Senior Claims Analyst for the ResCap Borrower Claims Trust 

(the “Borrower Trust”), established pursuant to the terms of the Second Amended Joint Chapter 

11 Plan Proposed by Residential Capital, LLC, et al. and the Official Committee of Unsecured 

12-02050-mg    Doc 40-2    Filed 09/30/16    Entered 09/30/16 18:52:28     Exhibit 1 -
 Lathrop Declaration    Pg 2 of 6



2 
ny-1249090  

Creditors [Docket No. 6030] confirmed in the above-captioned Chapter 11 Cases.  During the 

Chapter 11 Cases, I served as Regulatory Compliance Manager and Loss Mitigation Manager in 

the loan servicing department of Residential Capital, LLC (“ResCap”), a limited liability 

company organized under the laws of the state of Delaware and the parent of the other debtors in 

the above-captioned Chapter 11 Cases (collectively, the “Debtors”).  I have been employed by 

affiliates of ResCap since June 2006.  I began my association with ResCap in 2006 working as 

an associate in the Default Division of the loan servicing operation of GMAC Mortgage, LLC 

(“GMACM”).  In 2008, I became a Default Quality Control Specialist, a position that I held until 

I became a Supervisor in the Default Division in 2009.  In 2011, I then became a Supervisor in 

the Loss Mitigation Division of GMACM’s loan servicing operation, and in February 2012, I 

became a Manager in that division.  In this role, I oversaw GMACM associates in their efforts to 

provide borrowers with loss mitigation options and assisted in the development of GMACM’s 

loss mitigation policies.  In January of 2013, I became the Regulatory Compliance Manager for 

ResCap.  I became Senior Claims Analyst for ResCap in July 2013 and continued this role with 

the ResCap Liquidating Trust (the “Liquidating Trust”) in December 2013.  In my current 

position as Senior Claims Analyst to the Borrower Trust, among my other duties, I continue to 

assist the Borrower Trust in connection with the claims reconciliation process.1  I am authorized 

to submit this Declaration with respect to the Joint Motion of the ResCap Liquidating Trust and 

the ResCap Borrower Claims Trust for (I) Dismissal of Adversary Proceeding Pursuant To 

                                                 
1The ResCap Liquidating Trust and the ResCap Borrower Claims Trust are parties to an Access and 

Cooperation Agreement, dated as December 17, 2013, which, among other things, provides the Borrower Trust with 
access to the books and records held by the Liquidating Trust and Liquidating Trust’s personnel to assist the 
Borrower Trust in performing its obligations. 
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Bankruptcy Rule 7012(b) and FRCP 12(b)(6), and (II) Disallowance of Proofs of Claim 

Numbers 6273 and 6274 Filed by Plaintiff (the “Motion”).2   

2. In my current and former capacities as Senior Claims Analyst and Loss 

Mitigation Manager to the Borrower Trust, the Liquidating Trust, and ResCap, I am intimately 

familiar with the Debtors’ claims reconciliation process.  Except as otherwise indicated, all 

statements in this Declaration are based on my familiarity with the Debtors’ Books and Records 

kept in the course of their regularly conducted business activities (the “Books and Records”), as 

well as the Debtors’ schedules of assets and liabilities and statements of financial affairs filed in 

these Chapter 11 Cases (collectively, the “Schedules”), my review and reconciliation of claims, 

and/or my review of relevant documents.  I or Liquidating Trust personnel have reviewed and 

analyzed the proof of claim forms and supporting documentation filed by Plaintiff.  Since the 

Plan went effective and the Borrower Trust was established, I, along with members of the 

Liquidating Trust, have consulted with the Borrower Trust to continue the claims reconciliation 

process, including analyzing claims and determining the appropriate treatment of the same.  In 

connection with such review and analysis, where applicable, I, or Liquidating Trust personnel, 

together with professional advisors, have reviewed (i) information supplied or verified by former 

personnel in departments within the Debtors’ various business units, (ii) the Books and Records, 

(iii) the Schedules, (iv) other filed proofs of claim, and/or (v) the official claims register 

maintained in the Debtors’ Chapter 11 Cases. 

3. Except as otherwise indicated, all facts set forth in this Declaration are 

based upon my personal knowledge of the Debtors’ operations, information learned from my 

review of relevant documents, and information I have received through my discussions with 

                                                 
2      Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion. 
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other former members of the Debtors’ management or other former employees of the Debtors, 

and/or the Liquidating Trust’s and Borrower’s Trust’s personnel, professionals, and consultants.  

If I were called upon to testify, I could and would testify competently to the facts set forth in the 

Motion on that basis.  

B. Background on Plaintiff’s Mortgage Loan 

4. Plaintiff is a borrower under a mortgage loan (the “Loan”), that was 

originated by GMFS, LLC on or about October 24, 2005.  The Loan was evidenced by an 

adjustable rate note in the amount of $135,000.00 (the “Note”), which was secured by real 

property located at 2377 Scott Oaks Trail SW, Marietta GA 30008 (the “Property”) pursuant to a 

security deed (the “Security Deed”) that was executed contemporaneously with the Note.  See 

Note, annexed hereto as Exhibit A, and Security Deed, annexed hereto as Exhibit B. 

5. GMACM serviced the Loan from July 2009 to February 15, 2013.   

6. Plaintiff defaulted on the Loan.  To the best of the knowledge of the 

ResCap Trusts, Plaintiff remains in possession of the Property.   

7. Upon the closing of the sale of the Debtors’ mortgage loan servicing 

platform to Ocwen Loan Servicing, LLC (“Ocwen”), Ocwen began servicing the Loan as of 

February 16, 2013.  See Goodbye Letter, annexed hereto as Exhibit C. 

C. The Proofs of Claim 

8. On or about November 29, 2012, Plaintiff filed (i) proof of claim #6273 

against U.S. National Bank Association, asserting a secured claim in the amount of $145,821.97, 

and an unsecured claim in the amount of $454,178.03, and (ii) proof of claim #6274 against 

GMACM, as servicer for U.S. Bank, asserting a secured claim in the amount of $145,821.97, and 

an unsecured claim in the amount of $454,178.03 (together, the “Proofs of Claim”), in each case, 
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in connection with Plaintiff’s mortgage loan with respect to the property located at 2377 Scott 

Oaks Trail SW, Marietta GA 30008.  See Proofs of Claim, annexed hereto as Exhibit D.  

9. On November 20, 2013, this Court entered an order reclassifying proof of 

claim #6273 as an unsecured claim in the aggregate amount of $600,000 and re-designating  

proof of claim #6273 as a claim against Debtor Homecomings Financial, LLC 

(“Homecomings”). [Case No. 12-12020, Docket No. 5895] 

Dated:  September 30, 2016 

       /s/ Sara Lathrop 
       Sara Lathrop 

Senior Claims Analyst for the 
ResCap Borrower Claims Trust 
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ADJUSTABLE RA TE NOTE 
(&.Month LIBOR Index -Rate Caps) 

(First Business Day of Preceding Month Lookback) 

THIS NOTE CONT A lNS PROVISIONS ALLOWING FOR CHANGES IN MY INTEREST RA T E AND 
MY MONTHLY PAYMENT. THIS NOTE LIMITS THE AMOUNT MY INTEREST RATE CAN 
CHANGE AT ANY ONE TIME AND THE MAXIMUM RATEi MUST PAY. 

--· 
October 24, 2005 ATLANTA, Georgia 

2377 SCOTT OAKS TRAIL SW 
MARIETTA, GA 30008-

[Propeny Address) 

1. BORROWER'S PROMISE TO PAY 
In return for a loan thal I have received, I promise to pay U.S. $135,000.00 (this amounl is called "Principal"), plus interesl, 

to the order of the Lender. The Lender is GMFS, LLC. I will make all payments under this Note in the form of cash, check or 
money order. 

I understand that the Lender may transfer this Note. The Lender or anyone who takes this Note by transfer and who is 
entitled to receive payments under this Note is called the "Note Holder." 

2. INTEREST 
Interest will be charged on unpaid' principal until the fu ll amount of Principal has been paid. I wil l pay interest at a yearly 

rate of 8.550°/o. The interest rate I will pay will change in accordance with Section 4 of this Note. 
The inferest rate required by this Section 2 and Section 4 of this Note is the rate I wil l pay both before and after any default 

described in Section 7(8) of this Note. 

3. PAYMENTS 
(A) Time and Pl2ce of Payments 
I will pay principal and interest by making a payment every month. . 
I will make my monthly payments on the First day of each month beginning on December 01, 2005. I will make these 

payments every month until I have paid all of the principal and interest and any other charges described below that I may owe under 
this Note. Each monthly payment will be applied as of its scheduled due date and wi ll be applied to interest before Principal. If, on 
November 01, 2035 , I still owe amounts underthis Note, I will pay those amounts in full on that date, which is called the "Maturity 
Dace." 

I will make my monthly payments at 
GMFS, LLC 

7389 Florida Blvd., Ste. 200A 
Baton Rouge, LA 70806 

or at a different place if required by the Note Holder. 
{B) Amount of My Initial Monthly Payments 
Each of my initial monthly payments will be in the amount of U.S. Sl ,042.82 . This amount may change. 
(C) Monthly Payment Changes 
Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest rate that I must 

pay. The Note Holder will determine my new interest rate and the changed amount of my month ly payment in accordance with 
Section 4 of this Note. 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(A) Change Dates 
The i111crcst rate I will pay may change on the First day of November, 2007, and may change on that day every sixth 

month thereafter. Each date on which my interest rate could change is called a "Change Date." 
(8) The Index 
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the six month London 

Interbank Offered Rate ("LIBOR") which is the average of interbank offered rates for six-month U.S. dollnr-denominnted deposits 
in the London market, as published in The Wall Street Journal. The moSt recent Index figure available as of the first business day 
of the month immediately preceding the month in which the Change Date occurs is called the "Current Index." 

If the Index is no longer available, the Note Holder will choose a new index which is based upon comparable information. 
The Note Holder will give me notice of this choice. 

(C) Calculation of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding Sil. and 492/ 1000 percentage 

point(s) (6.492°/o) to the Current Index. The Note Holder will then round the result of this addition to the nearest one-eighth of 
one percentage point (0.125%). Subject to the limits stated in Section 4(D) below, this rounded amount will be my new interest rate 
until the next Change Date. · 

MULTISTATE A0JllSTAUL8 RATE NOTE'-Atonlh LI BOR lndu(Fin1Bmin<11 01yLookl>&<k)-Sraglc Fardy
,,rtddi.t Aoh t MODll'IKO BY RliA 
Ponn 5510 J/04 (pa,, I of~ P<actl 
Loon No. 10010057U (RllA) R.40064919 - 11ll~.mlt ·Rev. Oli01!200l 
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The Note Holder will then detennine the amount of the monthly payment that would be sufficient to repay the unpaid 
principal that I am expected to owe at the Change Date in full on the Maturity Date at my new interest rate in substantially equal 
payments. The result of this calculation will be the new amount of my monthly payment. 

(D) Limits on lnterc$t Rote Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 11 .55(}% or less than 8.550%. 

Thereafter, my interest rate will never be increased or decreased on any single Change Date by more than One percentage point(s) 
( 1.000%) from the rate of interest I have been paying for the preceding six months. My interest rate will never be greater than 
14.550%, or less than 8.550%. 

(E) Effective Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new monthly payment 

beginning on the first monthly payment date a.fler the Change Date until the amount of my monthly payment changes again. 
(F) Notice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of my monthly 

payment before the effective date of any change. The notice will include infonnation required by law to be given to me and also 
the title and telephone number of a person who will answer any question I may have regarding the notice. 

5. BORHOWER'S RIGHT TO PREPAY 
I have the right to make payments of Principal at any time before they arc due. A payment of Principal only is known as 

a "Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a paymenl 
as a Prepayment if I have not made all the monthly payments due under the Note. 

I may make a full Prepayment or panial Prepayments without paying any Prepayment charge. The Note Holder will use 
my Prepayments to reduce the amount of Principal that I owe under this Note. However, the Note Holder mny apply my Prepnymenl 
to the accrued and unpaid in terest on the Prepayment amount before applying my Prepayment to reduce the Principal amount of 
1he Nole. I fl make a partial Prepayment, there will be no changes in the due dates of my monthly paymenl unless the Note Holder 
agrees in writing to those changes. My partial Prepayment may reduce the amount of my monthly payments after the first Change 
Date following my partial Prepayment. However, any reduction due to my partial Prepayment may be offset by an interest rate 
increase. 

6. LOAN CHARGES 
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the interest or other 

loan charges collected orto be collected in connection with this Joan exceed the permitted limits, then: (a) any such loan charge shall 
be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from me which 
exceeded permitted limits will be refunded to me. The N<lte Holder may choose to make this refund by reducing the Principal I owe 
under this Note or by making a direct payment to me. If a refund reduces Principal, the reduction will be treated as a panial 
Prepayment. 

7. BORROWER'S FAILURE TO PAY AS REQUIRED 
(A) Late Charges for Overdue Payments 
If the Note Holder has not received the full amount of any monthly payment by the end of Fifteen calendar days after the 

date it is due, I will pay a late charge to the Note Holder. The amount of the charge will be 5.000% of my overdue payment of 
principal and interest. I will pay this late charge promptly but only once on each late payment. 

(B) Default 
If I do not pay the full amount of each monthly payment on the date it is due, I will be in default. 
(C) Notice or Derault 
If I am in default, the Nole Holder may send me a written notice telling me that if I do not pay the overdue amount by a 

cenain date, the Note Holder may require me to pay immediately the full amount of Principal which has not been paid and all the 
interest that I owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to me or delivered 
by other means. 

(D) No Waiver by Note Holder 
Even if, at a time when I am in default, the Note Holder does not require me to pay immediately in full as described above, 

the Note Holder will still have the right to do so if I am in default at a later time. 
(E) Payment of Note Holder's Costs nnd Expenses 
If the Note Holder has required me to pay immediately in full as described above, the Note Holder will have the right to 

be paid back by me for all of its costs and expenses in enforcing this Note to the extent not prohibited by applicable Jaw. Those 
expenses include, for example, reasonable attorneys' fees. 

8. CIVINC OF NOTICES 
Unless applicable law requires a different method, any notice that must be given to me under this Note will be given by 

delivering it or by mailing it by first class mail to me at the Property Address above or at a different address ifl give the Note Holder 
a notice of my different address. 
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Any notice that must be given to the Note Holder under this Note will be given by delivering it or by mailing ic by first class 
mail to the Note Holder at the address stated in Section 3(A) above or at a different address if I am given a notice of that different 
address. 

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE 
If more than one person signs this Noce, each person is fully and personally obligated to keep all of the promises made in 

this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety or endorser of this Note is also 
obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor, surety or 
endorser of this Note, is also obli~ated to keep all of the promises made in this Note. The Note Holder may enforce its rights under 
this Note against each person individually or against all of us together. This means that any one of us may be required to pay all of 
the amounts owed under this Note. 

10. WAIVERS 
I and any other person who has obligations under this Note waive the rights of Presentment and Notice of Dishonor. 

"Presentment" means the right to require the Note Holder to demand payment of amounts due. "Notice of Dishonor" means the right 
to require the Note Holder to give notice to other persons that amounts due have not been paid. 

11. UNIFORM SECURED NOTE 
This Note is a uniform instrument with limited variations in some jurisdictions. In addition to the protections given to the 

Note Holder under this Note, a Mortgage, Deed of Trust or Security Deed (the "Security Instrument"), dated the same date as this 
Note, protects the Note Holder from possible losses which might result ifl do not keep the promises which I make in this Note. That 
Security Instrument describes how and under what conditions I may be required to make immediate payment in full of all amounts 
I owe under this Note. Some of those conditions are described as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in th is Section 18, "Interest 
in the Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneficial 
interests transferred in a bond for deed, contract for deed, instalfment sales contract or escrow agreement, the intent 
of which is the transfer of title by Borrower at a future date 10 a purchaser. 

If all or any pan of the Property or any Interest in the Property is sold or transferred (or if Borrower is not 
a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, 
Lender may require immediate payment in full of all sums secured by this Security Instrument. However, this 
option shall not be exercised by Lender if such exercise is prohibited by Applicable Law. 

If Lender exercises the option to require immediate payment in full, Lender shall give Borrower notice 
of acceleration. The notice shall provide a period of not less than 30 days from the date !he notice is given in 
accordance with Section 15 within which Borrower must pay all sums secured by this Security Instrument. If 
Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any remedies permitted 
by this Security Instrument without further notice or demand on Borrower. 
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WITNESS THE HAND(S) AND SEAL(S) OF THE UNDERSIGNED. 

~!'.::· :::'.....!!'.!~.!.!·'.Y'~~'4LJ-#-.!....l~:l.LL~.l...11£'..14l~~---<Sea1) 
1 GWENDOLYN B -Borrower 
Social Security N' 
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PREPAYMENT RIDER TO NOTE 

This PREPAYMENT RIDER TO NOTE is made this Twenty-Fourth day of October, 1005, and is incorporated into and shall 
be deemed to amend and supplement the Note of the same date given by the undersigned (the "Borrower," or "I") in favor of 
GMFS, LLC (who together with anyone who later owns or holds the note, the "Lender"). 

Notwithstanding anything to the contrary set forth in the Note, Borrower and Lender covenant and agree that the provisions in the 
section of the Note entitled "BORROWER'S RIGHT TO PREPAY" or"BORROWER'S PAYMENTS BEFORE THEY ARE DUE" 
are amended to read as follows: 

I have the right to make payments of principal at any time before they are due. Such a payment of principal only is known os a 
"prepayment." When I make a prepayment, I wil l tell the Note Holder in writing that I am doing so. 

I may make a partial prepayment without paying any prepayment fee. If within the first __.2L months after the date of the note, 
I make a full prepayment, the Lender may charge and I agree to pay a prepayment fee equal to ___..lli_ computed on the principal 
prepaid when I make the full prepayment. A "full prepayment" means that I pay the entire remaining principal balance on the lonn. 

There will be no prepayment fee ifa) this loan is prepaid with insurance proceeds, b) this loan is prepaid as a result ofa lawsuit or 
foreclosure, c) the prepayment fee is prohibited by appl icable law, or d) this loan is prepaid more than ....Ji_ months after the date 
of the note. I understand that except as I have agreed in this Prepayment Rider, all other terms of the note still apply and arc in 
effect. 

BY SIGNING BELOW, the Borrower accepts and agrees to the tenns and provisions contained in this PREPAYMENT RIDER 
T NOTE. 

Dare 

(RM) RA0064919 • ldp~poy.gmrOan4nOOS ~· 
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Loan Number: 
Borrower 
Loan Arnounc 
Address: 

Loan Date 
In Favor of. 

ALLONGE TO NOTE 

-5794 

GWENDOLYN B HAWTHORNE 
135.000.00 

2377 SCOTT OAKS TRAIL SW . 
MARIETTA , GA 30008-
1 0/24/05 
GMFS, LLC 

Pay to the order of 

R!~DENTIALFUN~NGCORPORATION 

Without Recourse 
GMFS,LLC 

PAY TO THE ORDER OF 
U.S~Bank Natiooal Association as Trustee 

WITHOUT AttCOURSE 
Residential Funding Corporation 

By~Gkv 
JUFabe;Vice President 
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Prepared By: 
Robertson & Anschutz, P.C. 
10333 Richmond Avenue, Suite 550 
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bewrell Sacks, LLP 
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Words used in multiple sections of this document are defined below and other words are defined in Sections 3, I l, 13, I 8, 20 and 
2 I. Certain rules regarding the usage of words used in this document are also provided in Section 16. 

(A) "Security Instrument" means th is document, which is dated October 24, 2005, together with all Riders to this document. 
(8) "Borrower" is GWENDOLYN B HA WT HORNE, a single woman. Borrower is the grantor under this Security 
Instrument. 
(C) "MERS" is Mortgage Elec·tronic Registration Systems, Inc. MERS is a separate corporation that is acting solely as a 
nominee for Lender and Lender's successors and assigns. MERS is the grantee under this Security Instrument. MERS is organized 
and existing under the laws of Delaware, and has an address and telephone number of P.O. Box 2026, Flint, Ml 48501-2026, tel. 
(888) 679-MERS. 
(D) "Lender" is GMFS, LLC. Lender is a Limited Liability Comp11ny organized and existing undcrthc laws of the State 
of Delaware. Lender's address is 7389 Florida Blvd., Ste. 200A, Ba too Rouge, LA 70806. 
(E) "Note" means the promissory note signed by Borrower and dated October 24, 2005. The Note states that Borrower owes 
Lender One Hundred Thirty-Five Thousand Dollars (U.S. S135,000.00 ) plus interest. Borrower has promised to pay this debt 
in regular Periodic Payments and to pay the debt in full not later than November 01, 2035. 
(F) "Property" means the property that is described below under the heading "Transfer of Rights in the Property". 
(G) "Loan " means the debt evidenced by the Note, plus interest, any prepayment charges and late charges due under the Note, 
and all sums due under this Security Instrument, plus interest. 
(H) "Riders" means al l Riders to this Security Instrument that are executed by Borrower. The following Riders are to be 
executed by Borrower [check box as applicable): 

[X] Adjustable Rate Rider 

(I) .. 'Applicable Law" means all controlling applicable federal, state and local statutes, regulations. ordinances and 
administrative rules and orders (that have the effect of law) as well as all applicable final, non-appcalable judicia l opinions. 
(J) "Community Association Dues, Fees, and Assessments" means all dues, fees, assessments and other charges that are 
imposed on Borrower or the Property by a condominium association, homeowners association or similar organi1.ation. 
(K) "Electronic Fund5 Transfer" means any transfer of funds, other than a transaction originated by check, draft, or similar 
paper instrument, which is initiated through an electronic terminal, telephonic instrument, computer, or magnetic tape so as to order, 
instruct, or authorize a financial institution to debit or credit an account. Such term includes, but is not limited to, point-of-sale 
transfers, automated teller machine transactions, transfers initiated by telephone, wire transfers, and automated clearinghouse 
transfers. 
(L) "Escrow Items" mean 1hose items that are described in Section 3. 
(M) "Miscellaneous Proceeds" means any compensation, senlement, award of damages, or proceeds paid by any third party 
(other than insurance proceeds paid under the coverages described in Section 5) for: (I) damage to, or dcstniction of, the Property; 
(ii) condemnation or other taking of all or any part of the Property; (iii) conveyance in lieu of condemnation; or 
(iv) misrepresentations of, or omissions as to, the value and/or condition of the Property. 
(N) "Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on, the LA>an. 
(0) " Periodic Payment" means the regularly scheduled amount due for(l) principal and interest under the Note, plus (ii) any 
amounts under Section 3 of this Security Instrument. 
(P) " RESPA" means the Real Estate Senlcment Procedures Ad (12 U.S.C. §2601 et seq.) and its implementing regulation, 
Regulation X (24 C.F.R. Part 3500), as they might be amended from time to time, or any additional or successor legislation or 
regulation that governs the same subject matter. As used in this Security Instrument, "RESP A• refers to all requirements and 
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restrictions that are imposed in regard to a "federally related mortgage loan" even ifthe Loan does not qualify as a "federally related 
mortgage loan" under RESPA. 
(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or not that party has 
assumed Borrower's obligations under the Note and/or this Security Instrument. 

TRANSFER OF RIGHTS IN THE PROPERTY 

This Security Instrument secures to Lender: (I) the repayment of the Loan, and all renewals, extensions and modifications of the 
Note; and (ii) the performance of Borrower's covenants and agreements under this Security Instrument and the Note. For this 
purpose, Borrower does hereby grant and convey to MERS (solely as nominee for Lender and Lender's successors and assigns) and 
to the successors and assigns of MERS, with power of sale, the following described property located in the County of Cobb: 

See Exhibit "A" attached hereto and made a part hereof for all purposes 

which currently has the address of 2377 SCOTT OAKS TRAIL SW, MARIETTA, GA 30008- ("Property Address"): 

TO HA VE AND TO HOLD this property unto MERS (solely as nominee for Lender and Lender's successors and assigns) 
and to the successors and assigns ofMERS, forever, together with all the improvements now or hereafter erected on the property, 
and all easements, appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also 
be covered by this Security Instrument. All of the foregoing is referred to in this Security Instrument as the "Property." Borrower 
understands and agrees that MERS holds only legal title to the interests granted by Borrower in this Security Instrument, but, if 
necessary to comply with law or custom, MERS (as nominee for Lender and Lender's successors and assigns) has the right: to 
exercise any or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to take any action 
required of Lender including, but not limited to, releasing and canceling this Security Instrument. 

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has the right to grant and 
convey the Property and that the Property is unencumbered, except for encumbrances of record. Borrower warrants and will defend 
generally the title to the Property against all claims and demands, subject to any encumbrances of record. 

THIS SECURITY INSTRUMENT combines uniform covenants for national use and non-uniform covenants with limited 
variations by jurisdiction to constitute a uniform security instrument covering real property. 

UNIFORM COVENANTS. Borrower and Lender covenant and agree as follows: 
1. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges. Borrower shall pay when 

due the principal of, and interest on, the debt evidenced by the Note and any prepayment charges and late charges due under the 
Note. Borrower shall also pay funds for Escrow Items pursuant to Section 3. Payments due under the Note and this Security 
Instrument shall be made in U.S. currency. However, if any check or other instrument received by Lender as payment under the 
Note or this Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments due under 
the Note and this Security Instrument be made in one or more of the following forms, as selected by Lender: (a) cash; (b) money 
order; (c) certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn upon an institution 
whose deposits are insured by a federal agency, instrumentality, or entity; or (d) Electronic Funds Transfer. 

Payments are deemed received by Lender when received at the location designated in the Note or at such other location 
as may be designated by Lender in accordance with the notice provisions in Section 15. Lender may return any payment or partial 
payment if the payment or partial payments are insufficient to bring the Loan current. Lender may accept any payment or partial 
payment insufficient to bring the Loan current, without waiver of any rights hereunder or prejudice to its rights to refuse such 
payment or partial payments in the future, but Lender is not obligated to apply such payments at the time such payments are 
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay interest on unapplied funds. 
Lender may hold such unapplied funds until Borrower makes payment to bring the Loan current. If Borrower does not do so within 
a reasonable period of time, Lender shall either apply such funds or return them to Borrower. Ifnot applied earlier, such funds will 
be applied to the outstanding principal balance under the Note immediately prior to foreclosure. No offset or claim which Borrower 
might have now or in the future against Lender shall relieve Borrower from making payments due under the Note and this Security 
Instrument or performing the covenants and agreements secured by this Security Instrument. 

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments accepted and 
applied by Lender shall be applied in the following order of priority: (a) interest due under the Note; (b) principal due under the 
Note; (c) amounts due under Section 3. Such payments shall be applied to each Periodic Payment in the order in which it became 
due. Any remaining amounts shall be applied first to late charges, second to any other amounts due under this Security Instrument, 
and then to reduce the principal balance of the Note. 

If Lender receives a payment from Borrower for a delinquent Periodic Payment which includes a sufficient amount to pay 
any late charge due, the payment may be applied to the delinquent payment and the late charge. If more than one Periodic Payment 
is outstanding, Lender may apply any payment received from Borrower to the repayment of the Periodic Payments if, and to the 
extent that, each payment can be paid in full. To the extent that any excess exists after the payment is applied to the full payment 
of one or more Periodic Payments, such excess may be applied to any late charges due. Voluntary prepayments shall be applied 
first to any prepayment charges and then as described in the Note. 
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Any application of payments, insurance proceeds, or Miscellaneous Proceeds to principal due under the Note shall not 
extend or postpone the due date, or change the amount, of the Periodic Payments. 

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under the Note, until the 
Note is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) taxes and assessments and other items which 
can attain priority over this Security Instrument as a lien or encumbrance on the Property; (b) leasehold payments or ground rents 
on the Property, if any; (c) premiums for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance 
premiums, ifany, or any sums payable by Borrower to Lender in lieu of the payment of Mortgage Insurance premiums in accordance 
with the provisions of Section IO. These items are called "Escrow Items." At origination or at any time during the term of the Loan, 
Lender may require that Community Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, 
fees, and assessments shall be an Escrow Item. Borrower shall promptly furnish to Lender all notices of amounts to be paid under 
this Section. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives Borrower's obligation to pay the Funds 
for any or all Escrow Items. Lender may waive Borrower's obligation to pay to Lender Funds for any or all Escrow Items at any 
time. Any such waiver may only be in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, 
the amounts due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires, shall furnish 
to Lender receipts evidencing such payment within such time period as Lender may require. Borrower's obligation to make such 
payments and to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in this Security 
Instrument, as the phrase "covenant and agreement" is used in Section 9. If Borrower is obligated to pay Escrow Items directly, 
pursuant to a waiver, and Borrower fails to pay the amount due for an Escrow Item, Lender may exercise its rights under Section 
9 and pay such amount and Borrower shall then be obligated under Section 9 to repay to Lender any such amount. Lender may 
revoke the waiver as to any or all Escrow Items at any time by a notice given in accordance with Section 15 and, upon such 
revocation, Borrower shall pay to Lender all Funds, and in such amounts, that are then required under this Section 3. 

Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply the Funds at the time 
specified under RESP A, and (b) not to exceed the maximum amount a lender can require under RESP A. Lender shall estimate the 
amount of Funds due on the basis of current data and reasonable estimates of expenditures of future Escrow Items or otherwise in 
accordance with Applicable Law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or entity (including 
Lender, ifLender is an institution whose deposits are so insured) or in any Federal Home Loan Bank. Lender shall apply the Funds 
to pay the Escrow Items no later than the time specified under RESP A. Lender shall not charge Borrower for holding and applying 
the Funds, annually analyzing the escrow account, or verifying the Escrow Items, unless Lender pays Borrower interest on the Funds 
and Applicable Law permits Lender to make such a charge. Unless an agreement is made in writing or Applicable Law requires 
interest to be paid on the Funds, Lender shall not be required to pay Borrower any interest or earnings on the Funds. Borrower and 
Lender can agree in writing, however, that interest shall be paid on the Funds. Lender shall give to Borrower, without charge, an 
annual accounting of the Funds as required by RESPA. 

If there is a surplus of Funds held in escrow, as defined under RESPA, Lender shall account to Borrower for the excess 
funds in accordance with RESPA. If there is a shortage of Funds held in escrow, as defined under RESPA, Lender shall notify 
Borrower as required by RESP A, and Borrower shall pay to Lender the amount necessary to make up the shortage in accordance 
with RESP A, but in no more than 12 monthly payments. lfthere is a deficiency ofFunds held in escrow, as defined under RESP A, 
Lender shall notify Borrower as required by RESPA, and Borrower shall pay to Lender the amount necessary to make up the 
deficiency in accordance with RESPA, but in no more than 12 monthly payments. 

Upon payment in full ofall sums secured by this Security Instrument, Lender shall promptly refund to Borrower any Funds 
held by Lender. 

4. Charges; Liens. Borrower shall pay all taxes, assessments, charges, fines, and impositions attributable to the Property 
which can attain priority over this Security Instrument, leasehold payments or ground rents on the Property, ifany, and Community 
Association Dues, Fees, and Assessments, if any. To the extent that these items are Escrow Items, Borrower shall pay them in the 
manner provided in Section 3. 

Borrower shall promptly discharge any lien which has priority over this Security Instrument unless Borrower: (a) agrees 
in writing to the payment of the obligation secured by the lien in a manner acceptable to Lender, but only so long as Borrower is 
performing such agreement; (b) contests the lien in good faith by, or defends against enforcement of the lien in, legal proceedings 
which in Lender's opinion operate to prevent the enforcement of the lien while those proceedings are pending, but only until such 
proceedings are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating the lien to 
this Security Instrument. If Lender determines that any part of the Property is subject to a lien which can attain priority over this 
Security Instrument, Lender may give Borrower a notice identifying the lien. Within I 0 days of the date on which that notice is 
given, Borrower shall satisfy the lien or take one or more of the actions set forth above in this Section 4. 

Lender may require Borrower to pay a one-time charge for a real estate tax verification and/or reporting service used by 
Lender in connection with this Loan. 

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on the Property insured 
against loss by fire, hazards included within the term "extended coverage," and any other hazards including, but not limited to, 
earthquakes and floods, for which Lender requires insurance. This insurance shall be maintained in the amounts (including 
deductible levels) and for the periods that Lender requires. What Lender requires pursuant to the preceding sentences can change 
during the term of the Loan. The insurance carrier providing the insurance shall be chosen by Borrower subject to Lender's right 
to disapprove Borrower's choice, which right shall not be exercised unreasonably. Lender may require Borrower to pay, in 
connection with this Loan, either: (a) a one-time charge for flood zone determination, certification and tracking services; or (b) a 
one-time charge for flood zone determination and certification services and subsequent charges each time remappings or similar 
changes occur which reasonably might affect such determination or certification. Borrower shall also be responsible forthe payment 
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of any fees imposed by the Federal Emergency Management Agency in connection with the review of any flood zone determination 
resulting from an objection by Borrower. 

If Borrower fails to maintain any of the coverages described above, Lender may obtain insurance coverage, at Lender's 
option and Borrower's expense. Lender is under no obligation to purchase any particular type or amount of coverage. Therefore, 
such coverage shall cover Lender, but might or might not protect Borrower, Borrower's equity in the Property, or the contents of 
the Property, against any risk, hazard or liability and might provide greater or lesser coverage than was previously in effect. 
Borrower acknowledges that the cost of the insurance coverage so obtained might significantly exceed the cost of insurance that 
Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall become additional debt of Borrower 
secured by this Security Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be 
payable, with such interest, upon notice from Lender to Borrower requesting payment. 

All insurance policies required by Lender and renewals of such policies shall be subject to Lender's right to disapprove such 
policies, shall include a standard mortgage clause, and shall name Lender as mortgagee and/or as an additional loss payee. Lender 
shall have the right to hold the policies and renewal certificates. If Lender requires, Borrower shall promptly give to Lender all 
receipts of paid premiums and renewal notices. If Borrower obtains any form of insurance coverage, not otherwise required by 
Lender, for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and shall name Lender 
as mortgagee and/or as an additional loss payee. 

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender may make proof ofloss 
if not made promptly by Borrower. Unless Lender and Borrower otherwise agree in writing, any insurance proceeds, whether or 
not the underlying insurance was required by Lender, shall be applied to restoration or repair of the Property, ifthe restoration or 
repair is economically feasible and Lender's security is not lessened. During such repair and restoration period, Lender shall have 
the right to hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the work has been 
completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may disburse proceeds for 
the repairs and restoration in a single payment or in a series of progress payments as the work is completed. Unless an agreement 
is made in writing or Applicable Law requires interest to be paid on such insurance proceeds, Lender shall not be required to pay 
Borrower any interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by Borrower shall not 
be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If the restoration or repair is not economically 
feasible or Lender's security would be lessened, the insurance proceeds shall be applied to the sums secured by this Security 
Instrument, whether or not then due, with the excess, ifany, paid to Borrower. Such insurance proceeds shall be applied in the order 
provided for in Section 2. 

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance claim and related matters. 
If Borrower does not respond within 30 days to a notice from Lender that the insurance carrier has offered to settle a claim, then 
Lender may negotiate and settle the claim. The 30-day period will begin when the notice is given. In either event, or if Lender 
acquires the Property under Section 22 or otherwise, Borrower hereby assigns to Lender (a) Borrower's rights to any insurance 
proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrower's 
rights (other than the right to any refund ofunearned premiums paid by Borrower) under all insurance policies covering the Property, 
insofar as such rights are applicable to the coverage of the Property. Lender may use the insurance proceeds either to repair or 
restore the Property or to pay amounts unpaid under the Note or this Security Instrument, whether or not then due. 

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence within 60 days 
after the execution of this Security Instrument and shall continue to occupy the Property as Borrower's principal residence for at least 
one year after the date of occupancy, unless Lender otherwise agrees in writing, which consent shall not be unreasonably withheld, 
or unless extenuating circumstances exist which are beyond Borrower's control. 

7. Preservation, Maintenance and Protection of the Property; Inspections. Borrower shall not destroy, damage or 
impair the Property, allow the Property to deteriorate or commit waste on the Property. Whether or not Borrower is residing in the 
Property, Borrower shall maintain the Property in order to prevent the Property from deteriorating or decreasing in value due to its 
condition. Unless it is determined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall 
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or condemnation proceeds are paid 
in connection with damage to, or the taking of, the Property, Borrower shall be responsible for repairing or restoring the Property 
only if Lender has released proceeds for such purposes. Lender may disburse proceeds for the repairs and restoration in a single 
payment or in a series of progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient 
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration. 

Lender or its agent may make reasonable entries upon and inspections of the Property. If it has reasonable cause, Lender 
may inspect the interior of the improvements on the Property. Lender shall give Borrower notice at the time of or prior to such an 
interior inspection specifying such reasonable cause. 

8. Borrower's Loan Application. Borrower shall be in default if, during the Loan application process, Borrower or any 
persons or entities acting at the direction of Borrower or with Borrower's knowledge or consent gave materially false, misleading, 
or inaccurate information or statements to Lender (or failed to provide Lender with material information) in connection with the 
Loan. Material representations include, but are not limited to, representations concerning Borrower's occupancy of the Property 
as Borrower's principal residence. 

9. Protection of Lender's Interest in the Property and Rights Under this Security Instrument. If (a) Borrower fails 
to perform the covenants and agreements contained in this Security Instrument, (b) there is a legal proceeding that might 
significantly affect Lender's interest in the Property and/or rights under this Security Instrument (such as a proceeding in bankruptcy, 
probate, for condemnation or forfeiture, for enforcement of a lien which may attain priority over this Security Instrument or to 
enforce laws or regulations), or (c) Borrower has abandoned the Property, then Lender may do and pay for whatever is reasonable 
or appropriate to protect Lender's interest in the Property and rights under this Security Instrument, including protecting and/or 
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assessing the value of the Property, and securing and/or repairing the Property (as set forth below). Lender's actions can include, 
but are not limited to: (a) paying any sums secured by a lien which has priority over this Security Instrument; (b) appearing in court; 
and ( c) paying reasonable attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument, including 
its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to, making repairs, replacing 
doors and windows, drain water from pipes, and eliminating building or other code violations or dangerous conditions. Although 
Lender may take action under this Section 9, Lender does not have to do so and is not under any duty or obligation to do so. It is 
agreed that Lender incurs no liability for not taking any or all actions authorized under this Section 9. 

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Borrower secured by this Security 
Instrument. These amounts shall bear interest at the Note rate from the date of disbursement and shall be payable, with such interest, 
upon notice from Lender to Borrower requesting payment. 

If this Security Instrument is on a leasehold, Borrower shall comply with all the provisions of the lease. If Borrower 
acquires fee title to the Property, the leasehold and the fee title shall not merge unless Lender agrees to the merger in writing. 

10. Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making the Loan, Borrower shall pay 
the premiums required to maintain the Mortgage Insurance in effect. If, for any reason, the Mortgage Insurance coverage required 
by Lender ceases to be available from the mortgage insurer that previously provided such insurance and Borrower was required to 
make separately designated payments toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to 
obtain coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially equivalent to the cost 
to Borrower of the Mortgage Insurance previously in effect, from an alternate mortgage insurer selected by Lender. If substantially 
equivalent Mortgage Insurance coverage is not available, Borrower shall continue to pay to Lender the amount of the separately 
designated payments that were due when the insurance coverage ceased to be in effect. Lender will accept, use and retain these 
payments as a non-refundable loss reserve in lieu ofMortgage Insurance. Such loss reserve shall be non-refundable, notwithstanding 
the fact that the Loan is ultimately paid in full, and Lender shall not be required to pay Borrower any interest or earnings on such 
loss reserve. Lender can no longer require loss reserve payments if Mortgage Insurance coverage (in the amount and for the period 
that Lender requires) provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires separately 
designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage Insurance as a condition of making 
the Loan and Borrower was required to make separately designated payments toward the premiums for Mortgage Insurance, 
Borrower shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss reserve, 
until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement between Borrower and Lender 
providing for such termination or until termination is required by Applicable Law. Nothing in this Section JO affects Borrower's 
obligation to pay interest at the rate provided in the Note. 

Mortgage Insurance reimburses Lender (or any entity that purchases the Note) for certain losses it may incur if Borrower 
does not repay the Loan as agreed. Borrower is not a party to the Mortgage Insurance. 

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter into agreements 
with other parties that share or modify their risk, or reduce losses. These agreements are on terms and conditions that are satisfactory 
to the mortgage insurer and the other party (or parties) to these agreements. These agreements may require the mortgage insurer 
to make payments using any source of funds that the mortgage insurer may have available (which may include funds obtained from 
Mortgage Insurance premiums). 

As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer, any other entity, or any 
affiliate of any of the foregoing, may receive (directly or indirectly) amounts that derive from (or might be characterized as) a portion 
of Borrower's payments for Mortgage Insurance, in exchange for sharing or modifying the mortgage insurer's risk, or reducing 
losses. If such agreement provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the 
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." Further: 

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage Insurance, or 
any other terms of the Loan. Such agreements will not increase the amount Borrower will owe for Mortgage Insurance, 
and they will not entitle Borrower to any refund. 

(b) Any such agreements will not affectthe rights Borrower has- if any-with respect to the Mortgage Insurance 
under the Homeowners Protection Act of 1998 or any other law. These rights may include the right to receive certain 
disclosures, to request and obtain cancellation of the Mortgage Insurance, to have the Mortgage Insurance terminated 
automatically, and/or to receive a refund of any Mortgage Insurance premiums that were unearned at the time of such 
cancellation or termination. 

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby assigned to and shall 
be paid to Lender. 

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the Property, if the 
restoration or repair is economically feasible and Lender's security is not lessened. During such repair and restoration period, Lender 
shall have the right to hold such Miscellaneous Proceeds until Lender has had an opportunity to inspect such Property to ensure the 
work has been completed to Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for 
the repairs and restoration in a single disbursement or in a series of progress payments as the work is completed. Unless an 
agreement is made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall not be 
required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. If the restoration or repair is not economically 
feasible or Lender's security would be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security 
Instrument, whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be applied in 
the order provided for in Section 2. 

In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous Proceeds shall be applied to 
the sums secured by this Security Instrument, whether or not then due, with the excess, if any, paid to Borrower. 
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In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of the Property 
immediately before the partial taking, destruction, or loss in value is equal to or greater than the amount of the sums secured by this 
Security Instrument immediately before the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise agree 
in writing, the sums secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds multiplied 
by the following fraction: (a) the total amount of the sums secured immediately before the partial taking, destruction, or loss in value 
divided by (b) the fair market value of the Property immediately before the partial taking, destruction, or loss in value. Any balance 
shall be paid to Borrower. 

In the event of a partial taking, destruction, or loss in value of the Property in which the fair market value of the Property 
immediately before the partial taking, destruction, or loss in value is less than the amount of the sums secured immediately before 
the partial taking, destruction, or loss in value, unless Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds 
shall be applied to the sums secured by this Security Instrument whether or not the sums are then due. 

If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the Opposing Party (as defined in 
the next sentence) offers to make an award to settle a claim for damages, Borrower fails to respond to Lender within 30 days after 
the date the notice is given, Lender is authorized to collect and apply the Miscellaneous Proceeds either to restoration or repair of 
the Property or to the sums secured by this Security Instrument, whether or not then due. "Opposing Party" means the third party 
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in regard to Miscellaneous 
Proceeds. 

Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in Lender's judgment, could 
result in forfeiture of the Property or other material impairment of Lender's interest in the Property or rights under this Security 
Instrument. Borrower can cure such a default and, ifacceleration has occurred, reinstate as provided in Section 19, by causing the 
action or proceeding to be dismissed with a ruling that, in Lender's judgment, precludes forfeiture of the Property or other material 
impairment of Lender's interest in the Property or rights under this Security Instrument. The proceeds of any award or claim for 
damages that are attributable to the impairment of Lender's interest in the Property are hereby assigned and shall be paid to Lender. 

All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in the order provided 
for in Section 2. 

12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for payment or modification 
of amortization of the sums secured by this Security Instrument granted by Lender to Borrower or any Successor in Interest of 
Borrower shall not operate to release the liability of Borrower or any Successors in Interest of Borrower. Lender shall not be 
required to commence proceedings against any Successor in Interest of Borrower or to refuse to extend time for payment or 
otherwise modify amortization of the sums secured by this Security Instrument by reason of any demand made by the original 
Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or remedy including, 
without limitation, Lender's acceptance of payments from third persons, entities or Successors in Interest of Borrower or in amounts 
less than the amount then due, shall not be a waiver of or preclude the exercise of any right or remedy. 

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants and agrees that 
Borrower's obligations and liability shall be joint and several. However, any Borrower who co-signs this Security Instrument but 
does not execute the Note (a "co-signer"): (a) is co-signing this Security Instrument only to mortgage, grant and convey the co
signer's interest in the Property under the terms of this Security Instrument; (b) is not personally obligated to pay the sums secured 
by this Security Instrument; and (c) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any 
accommodations with regard to the terms of this Security Instrument or the Note without the co-signer's consent. Subject to 
the provisions of Section 18, any Successor in Interest of Borrower who assumes Borrower's obligations under this Security 
Instrument in writing, and is approved by Lender, shall obtain all of Borrower's rights and benefits under this Security Instrument. 
Borrower shall not be released from Borrower's obligations and liability under this Security Instrument unless Lender agrees to such 
release in writing. The covenants and agreements of this Security Instrument shall bind (except as provided in Section 20) and 
benefit the successors and assigns of Lender. 

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with Borrower's default, for 
the purpose of protecting Lender's interest in the Property and rights under this Security Instrument, including, but not limited to, 
attorneys' fees, property inspection and valuation fees. In regard to any other fees, the absence of express authority in this Security 
Instrument to charge a specific fee to Borrower shall not be construed as a prohibition on the charging of such fee. Lender may not 
charge fees that are expressly prohibited by this Security Instrument or by Applicable Law. 

If the Loan is subject to a law which sets maximum loan charges, and that law is finally interpreted so that the interest or 
other loan charges collected or to be collected in connection with the Loan exceed the permitted limits, then: (a) any such loan 
charge shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from 
Borrower which exceeded permitted limits will be refunded to Borrower. Lender may choose to make this refund by reducing the 
principal owed under the Note or by making a direct payment to Borrower. If a refund reduces principal, the reduction will be 
treated as a partial prepayment without any prepayment charge (whether or not a prepayment charge is provided for under the Note). 
Borrower's acceptance of any such refund made by direct payment to Borrower will constitute a waiver of any right of action 
Borrower might have arising out of such overcharge. 

15. Notices. All notices given by Borrower or Lender in connection with this Security Instrument must be in writing. Any 
notice to Borrower in connection with this Security Instrument shall be deemed to have been given to Borrower when mailed by 
first class mail or when actually delivered to Borrower's notice address if sent by other means. Notice to any one Borrower shall 
constitute notice to all Borrowers unless Applicable Law expressly requires otherwise. The notice address shall be the Property 
Address unless Borrower has designated a substitute notice address by notice to Lender. Borrower shall promptly notify Lender 
of Borrower's change of address. If Lender specifies a procedure for reporting Borrower's change of address, then Borrower shall 
only report a change of address through that specified procedure. There may be only one designated notice address under this 
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Security Instrument at any one time. Any notice to Lender shall be given by delivering it or by mailing it by first class mail to 
Lender's address stated herein unless Lender has designated another address by notice to Borrower. Any notice in connection with 
this Security Instrument shall not be deemed to have been given to Lender until actually received by Lender. If any notice required 
by this Security Instrument is also required under Applicable Law, the Applicable Law requirement will satisfy the corresponding 
requirement under this Security Instrument. 

16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be governed by federal law 
and the law of the jurisdiction in which the Property is located. All rights and obligations contained in this Security Instrument are 
subject to any requirements and limitations of Applicable Law. Applicable Law might explicitly or implicitly allow the parties to 
agree by contract or it might be silent, but such silence shall not be construed as a prohibition against agreement by contract. In the 
event that any provision or clause of this Security Instrument or the Note conflicts with Applicable Law, such conflict shall not affect 
other provisions of this Security Instrument or the Note which can be given effect without the conflicting provision. 

As used in this Security Instrument: (a) words of the masculine gender shall mean and include corresponding neuter words 
or words of the feminine gender; (b) words in the singular shall mean and include the plural and vice versa; and (c) the word "may" 
gives sole discretion without any obligation to take any action. 

17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument. 
18. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, "Interest in the Property" 

means any legal or beneficial interest in the Property, including, but not limited to, those beneficial interests transferred in a bond 
for deed, contract for deed, installment sales contract or escrow agreement, the intent of which is the transfer of title by Borrower 
at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is not a natural person 
and a beneficial interest in Borrower is sold or transferred) without Lender's prior written consent, Lender may require immediate 
payment in full of all sums secured by this Security Instrument. However, this option shall not be exercised by Lender if such 
exercise is prohibited by Applicable Law. 

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall provide a period of not 
less than 30 days from the date the notice is given in accordance with Section 15 within which Borrower must pay all sums secured 
by this Security Instrument. If Borrower fails to pay these sums prior to the expiration of this period, Lender may invoke any 
remedies permitted by this Security Instrument without further notice or demand on Borrower. 

19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower shall have the 
right to have enforcement of this Security Instrument discontinued at any time prior to the earliest of: (a) five days before sale of 
the Property pursuant to any power of sale contained in this Security Instrument; (b) such other period as Applicable Law might 
specify for the termination of Borrower's right to reinstate; or (c) entry of a judgment enforcing this Security Instrument. Those 
conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security Instrument and the Note as if 
no acceleration had occurred; (b) cures any default of any other covenants or agreements; ( c) pays all expenses incurred in enforcing 
this Security Instrument, including, but not limited to, reasonable attorneys' fees, property inspection and valuation fees, and other 
fees incurred for the purpose of protecting Lender's interest in the Property and rights under this Security Instrument; and ( d) takes 
such action as Lender may reasonably require to assure that Lender's interest in the Property and rights under this Security 
Instrument, and Borrower's obligation to pay the sums secured by this Security Instrument, shall continue unchanged. Lender may 
require that Borrower pay such reinstatement sums and expenses in one or more of the following forms, as selected by Lender: 
(a) cash; (b) money order; (c) certified check, bank check, treasurer's check or cashier's check, provided any such check is drawn 
upon an institution whose deposits are insured by a federal agency, instrumentality or entity; or ( d) Electronic Funds Transfer. Upon 
reinstatement by Borrower, this Security Instrument and obligations secured hereby shall remain fully effective as ifno acceleration 
had occurred. However, this right to reinstate shall not apply in the case of acceleration under Section 18. 

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in the Note (together 
with this Security Instrument) can be sold one or more times without prior notice to Borrower. A sale might result in a change in 
the entity (known as the "Loan Servicer") that collects Periodic Payments due under the Note and this Security Instrument and 
performs other mortgage loan servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might 
be one or more changes of the Loan Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower 
will be given written notice of the change which will state the name and address of the new Loan Servicer, the address to which 
payments should be made and any other information RESPA requires in connection with a notice of transfer of servicing. If the 
Note is sold and thereafter the Loan is serviced by a Loan Servicer other than the purchaser of the Note, the mortgage loan servicing 
obligations to Borrower will remain with the Loan Servicer or be transferred to a successor Loan Servicer and are not assumed by 
the Note purchaser unless otherwise provided by the Note purchaser. 

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an individual litigant or 
the memberofa class) that arises from the other party's actions pursuantto this Security Instrument or that alleges thatthe other party 
has breached any provision of, or any duty owed by reason of, this Security Instrument, until such Borrower or Lender has notified 
the other party (with such notice given in compliance with the requirements of Section 15) of such alleged breach and afforded the 
other party hereto a reasonable period after the giving of such notice to take corrective action. If Applicable Law provides a time 
period which must elapse before certain action can be taken, that time period will be deemed to be reasonable for purposes of this 
paragraph. The notice of acceleration and opportunity to cure given to Borrower pursuant to Section 22 and the notice of 
acceleration given to Borrower pursuant to Section 18 shall be deemed to satisfy the notice and opportunity to take corrective action 
provisions of this Section 20. 

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those substances defined as toxic 
or hazardous substances, pollutants, or wastes by Environmental Law and the following substances: gasoline, kerosene, other 
flammable or toxic petroleum products, toxic pesticides and herbicides, volatile solvents, materials containing asbestos or 
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formaldehyde, and radioactive materials; (b) "Environmental Law" means federal laws and laws of the jurisdiction where the 
Property is located that relate to health, safety or environmental protection; (c) "Environmental Cleanup" includes any response 
action, remedial action, or removal action, as defined in Environmental Law; and (d) an "Environmental Condition" means a 
condition that can cause, contribute to, or otherwise trigger an Environmental Cleanup. 

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous Substances, or threaten 
to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow anyone else to do, anything affecting 
the Property (a) that is in violation of any Environmental Law, (b) which creates an Environmental Condition, or (c) which, due to 
the presence, use, or release of a Hazardous Substance, creates a condition that adversely affects the value of the Property. The 
preceding two sentences shall not apply to the presence, use, or storage on the Property of small quantities of Hazardous Substances 
that are generally recognized to be appropriate to normal residential uses and to maintenance of the Property (including, but not 
limited to, hazardous substances in consumer products). 

Borrower shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other action by any 
governmental or regulatory agency or private party involving the Property and any Hazardous Substance or Environmental Law of 
which Borrower has actual knowledge, (b) any Environmental Condition, including but not limited to, any spilling, leaking, 
discharge, release or threat of release of any Hazardous Substance, and ( c) any condition caused by the presence, use or release of 
a Hazardous Substance which adversely affects the value of the Property. If Borrower learns, or is notified by any governmental 
or regulatory authority, or any private party, that any removal or other remediation of any Hazardous Substance affecting the 
Property is necessary, Borrower shall promptly take all necessary remedial actions in accordance with Environmental Law. Nothing 
herein shall create any obligation on Lender for an Environmental Cleanup. 

NON-UNIFORM COVENANTS. Borrower and Lender further covenant and agree as follows: 
22. Acceleration; Remedies. Lender shall give notice to Borrower prior to acceleration following Borrower's breach 

of any covenant or agreement in this Security Instrument (but not prior to acceleration under Section 18 unless Applicable 
Law provides otherwise). The notice shall specify: (a) the default; (b) the action required to cure the default; (c) a date, not 
less than 30 days from the date the notice is given to Borrower, by which the default must be cured; and (d) that failure to 
cure the default on or before the date specified in the notice may result in acceleration of the sums secured by this Security 
Instrument and sale of the Property. The notice shall further inform Borrower of the right to reinstate after acceleration 
and the right to bring a court action to assert the non-existence of a default or any other defense of Borrower to acceleration 
and sale. If the default is not cured on or before the date specified in the notice, Lender at its option may require immediate 
payment in full of all sums secured by this Security Instrument without further demand and may invoke the power of sale 
granted by Borrower and any other remedies permitted by Applicable Law. Borrower appoints Lender the agent and 
attorney-in-fact for Borrower to exercise the power of sale. Lender shall be entitled to collect all expenses incurred in 
pursuing the remedies provided in this Section 22, including, but not limited to, reasonable attorneys' fees and costs of title 
evidence. 

If Lender invokes the power of sale, Lender shall give a copy of a notice of sale by public advertisement for the time 
and in the manner prescribed by Applicable Law. Lender, without further demand on Borrower, shall sell the Property 
at public auction to the highest bidder at the time and place and under the terms designated in the notice of sale in one or 
more parcels and in any order Lender determines. Lender or its designee may purchase the Property at any sale. 

Lender shall convey to the purchaser indefeasible title to the Property, and Borrower hereby appoints Lender 
Borrower's agent and attorney-in-fact to make such conveyance. The recitals in the Lender's deed shall be prima facie 
evidence of the truth of the statements made therein. Borrower covenants and agrees that Lender shall apply the proceeds 
of the sale in the following order: (a) to all expenses of the sale, including, but not limited to, reasonable attorneys' fees; (b) 
to all sums secured by this Security Instrument; and (c) any excess to the person or persons legally entitled to it. The power 
and agency granted are coupled with an interest, are irrevocable by death or otherwise and are cumulative to the remedies 
for collection of debt as provided by Applicable Law. 

If the Property is sold pursuant to this Section 22, Borrower, or any person holding possession of the Property 
through Borrower, shall immediately surrender possession of the Property to the purchaser at the sale. If possession is not 
surrendered, Borrower or such person shall be a tenant holding over and may be dispossessed in accordance with 
Applicable Law. 

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall cancel this Security Instrument. 
Borrower shall pay any recordation costs. Lender may charge Borrower a fee for releasing this Security Instrument, but only ifthe 
fee is paid to a third party for services rendered and the charging of the fee is permitted under Applicable Law. 

24. Waiver of Homestead. Borrower waives all rights of homestead exemption in the Property. 
25. Assumption Not a Novation. Lender's acceptance of an assumption of the obligations of this Security Instrument and 

the Note, and any release of Borrower in connection therewith, shall not constitute a novation. 
26. Security Deed. This conveyance is to be construed under the existing laws of the State of Georgia as a deed passing 

title, and not as a mortgage, and is intended to secure the payment of all sums secured hereby. 

BORROWER ACCEPTS AND AGREES to the terms and covenants contained in this Security Instrument and in any rider 
executed by Borrower and recorded with it. 

IN WITNESS WHEREOF, Borrower has signed and sealed this Security Instrument. 

GEORGIA--Single Fami -Fannie Mae/Freddie Mac UNIFORM INSTRUMENT 
Form JOit t/01 (Page 8 of9 Pages) 
(R&A) RA0064919 - sicmm.ga- Rev. 0811212005 
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HAWTHORNE 

Unofficial Witness 

Notary Public, __________ County 

GEORGIA--Single Family--Fannie Mat/Freddie Mac UNIFORM INSTRUMENT 
Form 3011 1/01 (Page 9 of9 Pages) 
(R&A) RA0064919 - sicmers.ga - Rev. 08/12/2005 

Deed Book 14245 Pg 5876 

(Seal) 
·Borrower 
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ADJUSTABLE RA TE RIDER 
(6-Montb LIBOR Index ·Rate Caps) 

Dud Book 1424S Pg ~877 

Lo .. No.: - 794 

(Fi rst Busioess Day of Preceding Moo th Lookback) 

THIS ADJUSTABLE RA TE RIDER is made this Twenty-Fourth day of October, 2005 and is 
incorporated into and shall be deemed to amend and supplement the Mortgage, Deed ofTrus1 or Security Deed 
(the "Security Instrument") of the same date given by the undersigned (the "Borrower") to secure the Borrower's 
Adjustable Rate Note (the "Note") 10 GMFS, LLC (the "Lender") of the same date and covering the property 
described in the Security Instrument and located at: 

2377 SCOTT OAKS TRAJL SW 
MARIETTA, GA 30008· 

IPrOl!erty Address] 

THE NOTE CONTAINS PROVISIONS ALLOWING FOR CHANGES lN THE 
INTEREST RATE AND THE MONTHLY PAYMENT. THE NOTE LIMITS THE 
AMOUNT THE BORROWER'S INTEREST RA TE CAN CHANGE AT ANY ONE TIME 
AND THE MAXIMUM RATE THE BORROWER MUST PAY. 

ADDITIONAL COVENANTS. In addition to the covenants and agreements made in the Security 
lnsuumeni, Borrower and Lender further covenant and agree as follows: 

A. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
The Note provides for an initial interest rate of 8.550°1.. The Nole provides for changes in the interest 

rate and the monthly payments, as follows: 

4. INTEREST RATE AND MONTHLY PAYMENT CHANGES 
(A) Change Dates 
The interest rate I will pay may change on the First day of No,·ember, 2007, and may change on that 

day every sixth month thereafter. Each date on which my interest rate could change is called a "Change Date." 
(B) The Index 
Beginning with the first Change Date, my interest rate will be based on an Index. The "Index" is the six 

month London Interbank Offered Rate ("UBOR") which is the average of interbank offered rates for six·month 
U.S. dollar-denominated deposits in the London market, as published in The Wall Street Journal. The mosi recent 
Index figure available as of the first business day of the month immediately preceding the month in which the 
Change Date occurs is called the "Current Index." 

If the Index is no longer available, the Note Holder will choose a new index which is based upon 
comparable infonnation. The Note Holder will give me notice of this choice. 

(C) C11lculatlon of Changes 
Before each Change Date, the Note Holder will calculate my new interest rate by adding Six and 

492/ IOOO percentage point(s) ( 6.492%) to the Current Index. The Note Holder will then round the result of this 
addition to the nearest one-eighth of one percentage point (0.125%). Subject to the limits stated in Section 4(0) 
below, this rounded amount will be·my new interest rate unti l the next Change Dale. 

The Note Holder will then determine the amount of the monthly payment that would be sufficient to repay 
the unpaid principal that I am expected to owe at 1hc Change Date in full on the maturity date at my new interest 
rate in substantially equal payments. The result of this calculation will be the new amount of my monthly payment. 

(D) Limits on lntcre5t Rate Changes 
The interest rate I am required to pay at the first Change Date will not be greater than 11.550% or less 

than 8.550%. Thereafter, my interest rate will never be increased or decreased on any single Change Date by 
more than One percentage point(s) ( 1.000%) from the rate of interest I have been paying for the preceding six 
months. My interest rate will never be greater than 14.550%, or less than 8.550o/e. 

(E) Effec:tive Date of Changes 
My new interest rate will become effective on each Change Date. I will pay the amount of my new 

monthly payment beginning on 1hc first monthly payment date after the Change Date until the amount of my 
monthly payment changes again. 

MUL.TIS'TATI! AOJUSTAILE MTt klDUt Wb•ttl uao• Wu (Finl ...... Ot.1 t...olhcl.)-5. r-,...r.w.r.r NI:• MOOtfltD IY ..... 
romj lllt 1A:M (p..,c l ofJ pea:) 
(M'A) IVJ>064919- "'S1~ ... . lt.w. Cll>.6'2:005 
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Deed Book 14Z45 Pg 5S7S 

IA>aa No.: - 7?4 

(F) Nolice of Changes 
The Note Holder will deliver or mail to me a notice of any changes in my interest rate and the amount of 

my monthly payment before the effective date of any change. The notice will include infonnation required by law 
to be given to me and also the title and telephone number ofa person who will answer any question l may have 
regarding the notice. 

B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER 
Section 18 of the Security Instrument is amended to read as follows: 

Transfer of the Property or a Beneficial Interest in Borrower. As used in this 
Section 18, "Interest in the Property" means any legal or beneficial interest in the Property, 
including, but not limited to, those beneficial interests transferred in a bond for deed, contract for 
deed, installment sales contract or escrow agreement, the intent of which is the transfer of title 
by Borrower at a future date to a purchaser. 

If all or any part of the Property or any Interest in the Property is sold or transferred (or 
if Borrower is not a natuml person and a beneficial interest in Borrower is sold or transferred) 
without Lender's prior wrinen consent, Lender may require immediate payment in full of all sums 
secured by this Security Instrument. However, this option shall not be exercised by Lender if 
such exercise is prohibited by Applicable Law. 

If Lender exercises the option to require immediate payment in full, Lender shall give 
Borrower notice of acceleration. The notice shall provide a period of not less than 30 days from 
the date the notice is given in accordance with Section IS within which Borrower must pay all 
sums secured by this Security Instrument. If Borrower fails to pay these sums prior to the 
expiration of this period, Lender may invoke any remedies permitted by this Security Instrument 
without further notice or demand on Borrower. 
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Deed look 1424:5 Pg 5879 

Loan No.: - 79-4 

BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in 1his 

Adj~ider. ':6. ~/le..) (Seal) 

~'if!JA WTHORNE -Bonow« 

MULTISTA T'l ADJUSTAll..£ RATE RlDCR '"-M..mb UIOR l.dtl. (Rnt • ..-. o.,. t.okhd}-Sinalt rnay...FrMdit- MM MOOlnED IV IAAA 
Fonn S 12-0 J/'04 CJt11t- l or l f"P'} 
(RlcA) ~9l9 ·tdSl2011'11\!l'ft . Rtv. Otl16'l-OOS 
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Dttd Boo~ 14245 Pg 5880 

GRANTOR: 
LENDER: 
DA TE OF SECURITY DEED: 

GWENDOLYN B HAWTHORNE 
CMFS, LLC 
October 24, 2005 

GEORGIA'S W AIYER OF BORROWER'S RIGHTS 

Loan No.: mms794 

BY EXECUTION OF n us PARAGRAPH, GRANTOR EXPRESSLY: (I) ACKNOWLEDGES THE RIGHT TO ACCELERATE 
THE DEBT AND THE POWER OF ATTORNEY GIVEN HEREIN TO LENDER TO SELL THE PREMISES BY NONJUDICIAL 
FORECLOSURE UPON DEFAULT BY GRANTOR WITHOUT ANY JUDICIAL HEARING AND WITHOUT ANY NOTICE OTHER 
THAN SUCH NOTICE AS IS REQUIRED TO BE GIVEN UNDER THE PROVISIONS HEREOF; (2) WAIVES ANY AND ALL 
RIGHTS WHICH GRANTOR MAY HAVE UNDER THE FIFTH AND FOURTEENTH AMENDMENTS TO THE CONSTITUTION 
OF THE UNITED STATES, HIE VARIOUS PROVISIONS OF THE CONSTITUTION FOR THE SEVERAL STATES, OR 13Y 
REASON OF ANY OTHER APPLICABLE LAW TO NOTICE AND TO JUDICIAL HEARING PRIOR TO THE EXERCISE BY 
LENDER OF ANY RIGHT OR REMEDY HEREIN PROVIDED TO LENDER, EXCEPT SUCH NOTICE AS IS SPECIFICALLY 
REQUIRED TO BE PROVIDED HEREOF; (3) ACKNOWLEDGES THAT GRANTOR HAS READ THIS DEED AND 
SPECI Fl CALL V THIS PARAGRAPH AND ANY AND ALL QUESTIONS REGRADING THE LEGAL EFFECT OF SAID DEED AND 
ITS PROVISIONS HAVE BEEN EXPLAINED FULLY TO GRANTOR AND GRANTOR HAS BEEN AFFORDED AN 
OPPORTUNITY TO CONSULT WITH COUNSEL OF GRANTOR'S CHOICE PRIOR TO EXECUTING THIS DEED; (4) 
ACKNOWLEDGES THAT ALL WAIVERS OF THE AFORESAID RIGHTS OF GRANTOR HAVE BEEN MADE KNOWINGLY, 
INT£NTIONALL Y AND WILLINGL V BY GRANTOR AS PART OF A BARGAINED FOR LOAN TRANSACTION; AND (5) 
AGREES THAT THE PROVISIONS HEREOF ARE INCORPORATED INTO AND MADE A PART OF THE SECURITY DEED. 

FORECLOSURE CLOSING DISCLOSURE 

O.C.G.A. SECTION 7-1- 1014(3) REQUIRES THAT WE INFORM YOU THAT If YOU FAIL TO MEET ANY 
CONDITION OR TERM OF THE DOCUMENTS THAT YOU SIGN IN CONNECTJON WITH OBTAINING A MORTAGAE 
LOAN YOU MAY LOSE THE PROPERTY THAT SERVES AS COLLATERAL FOR THE MORTGAGE LOAN THROUGH 
FORECLOSURE. 

READ AND AGREED BY GRANTOR: 

~.ft~~~ Date 

Signed, sealed and delivered in the presence of: 

12-02050-mg    Doc 40-4    Filed 09/30/16    Entered 09/30/16 18:52:28     Lathrop Decl.
 Exhibit B    Pg 14 of 16



Dttd Book 142 4 '5 Pg 5881 

Loan No.: - 794 

CLOSING A TIORNEY'S AFFIDAVIT 

Before the undersigned attesting officer personally appeared the undersigned closing attorney, who, having 
been first duly sworn according to law, states under oath as follows: 

In closing the above loan, but prior to the execution of the Security Deed and "Waiver of the Borrower's 
Rights" by the Borrower(s), I reviewed with and explained to the Borrower(s) the terms and provisions of the 
Security Deed and particularly the provisions thereof authorizing the Lender to sell the secured property by a 
nonjudicial foreclosure under a power of sale, together with the "Waiver of Borrower's Rights" and informed the 
Borrower(s) of Borrower's rights under the Constitution of the State of Georgia and the Constitution of the United 
States to notice and a judicial hearing prior to such foreclosure in the absence of a knowing, intentional and willing 
contractual waiver by Borrower(s) of Borrower's rights. After said review with and explanation to Borrower(s), 
Borrower(s) executed the Security Deed and "Waiver of Borrower's Rights." 

Based on said review with and explanation to the Borrower(s), it is my opinion that Borrower(s) knowingly, 
intentionally and willingly executed the waiver of Borrower's constitutional rights to notice and judicial hearing 
prior to any such nonjudicial foreclosur~e. 

J om to an subscribed before me _.,.,1..-~k:::=::==::=::=;jt~S;~e=>;;;:::::t... _ _____________ _ 
/ on the date se forth above. u 

PAMELA CHASE 
NOTARY PUBLIC 
Paulding County 
State of Georgia 

My Comm. Expires Mar. 25, 2007 

{R& .... ) RA0064919 - ,...,.t>orr.p-.... 02112/03 

Closing Attorney 
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EXHIBIT "A" 

Deed Book 14245 Pg SSS2 
Jay C. Stephenson 

Clerk of Superior Court Cobb cty. Ba. 

LEGAL DESCRIPTION OF PROPERTY 

ALL THAT TRACT OR PARCEL OF LAND LYING AND BEING IN LAND LOT 485 OF THE 19TH 
DISTRICT, 2ND SECTION, COBB COUNTY, GEORGIA, BEING LOT 38, BLOCK A OF CUMBERLAND 
CREEK, (FORMERLY KNOWN AS CALLAWAY GREENS) UNIT 6, PHASE 1, AS PER PLAT 
RECORDED IN PLAT BOOK 97, PAGE 43, RECORDS OF COBB COUNTY, GEORGIA, WHICH PLAT 
IS INCORPORATED HEREIN BY REFERENCE FOR A MORE PARTICULAR DESCRIPTION AND 
DELINEATION OF THE LOT DIMENSIONS THEREOF. 

Dewrell-Sacks File# (0510A4850ATL.PFD/0510A4850ATU27) 
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Oanm loan &r.iciflf(, LlC 

HF.I.PING HOMF.OWNl'RS IS WHAT WI' 00!'~ 
OCWEN MORTQAO!' DANKSl!li COM 

GMAC Mortgage OCWEN 

Notice of Servicing Transfer and Welcome to Ocwen Loan Servicing, LLC 

Fcbruaiy 7. 2013 

ll1l111llmll11••1'ml1l1l111l11111l1l1.i••ll .. '11hhll1111 

GWENDOLYN B HAWTHORNE 
2377 SCOTT OAKS TRAIL SW 
MARIETTA GA 30008 -6865 

Dellt GWENl>OL YN H J IA wn !ORNE, 

The scnicintt ofyuur mortgage loan, !hat is, lhc right tu coll~t pa~1na1ts &um you, is 
transferring from your current ••·nic.:r, GMAC Murtgu~c ("GMACM~ ) to your""" scn·icer, 
Orn•'ll Luun Sen-icing, LLC ("'Ocwcn'") cff•-cti1·c Fcbru~' 16, 2!113. 

.tlcot llli un: d tlus lnmsfer 111' scrv i~in~ doc• nul ulfocl 1111Y lcn11 ur conJ iti un ol' thc mm1.Sll i;.: 
cluoum.-n1;1, other tl11111 lh<isc dirc<l I)' rd nku tu the >enicfo~ uf ) \)llr I n I hc1 c " II l>e uo 
change lo ,1 0tu u<•uu11l 11u111ll\:r or pa) 11 0.:111 udJ1 ·~• . 1n1l) lu lhc mnm: of tl1c <UlllJlllR)' lu \\hid1 
) UU mnl.: )Ullr l"') DICUL II 111uil i11M 1dd1 ..,. nml ph11111: 1111111b.: rt1 )OU JllC>iou>l) Uocd lo 
«llllAl l OMACM \\ill 1cm11lli Ute sumc llul us of l'cbruun 16. 211 1J. tl1c1 \\ill be 111 1i ntuincJ 
lw lk11 .!11. You 11HI to11ti11ue tu he ~cn·cd iu 11 k1111ll'l.:J geablo: ruuJ profJ:'!!!1ou11 l ma1111cr. JU<l as 
you hove in U1e p•ut 

UMAl'M \\ill ~tvp " •11ti11g l,lll) lllCUL'i u11 Fcbrmll)" 15. 20 1 ~ """ 11i ll ti.:gi11 1u u.a-c11t 
)1U)' 11 0:.11b u11 l"clll uliQ 16. 21J Jj ScnJ 1ll 1ia)'mc111li Jue on or all.:i !hill tl.IL!c to U•\\ clL 1\ 
lu111y111at)' COOl'\111 i> pro\"idcJ w lo\\ for \~Ur lOU\'CUi.:11<.: All ) . ... uu11111utic.: )IH! IJillCU I" ior 
tu l chtu<U) IC•, 20I J \\ ill n:O..-uH iMA •i.t; ull 1wllccti prq•<in:d 1111or111lc1 Fcl>tuU•) ' 16. 20 13 
" ill n: ll.-c l On•'•-n. In Jd illun Oil) /m)'n i.1 11~ r«civ.:.l b) GMACM atlcr l'd 1ruary I -. 211 I~ 
" 11uutumatk1 1! I"' 1m>cc ·d h) )c11 c11 

If 1·011 · cum., tll} usi11 • UM ACM' ; uulouwlic 1"'~'111"11! ..,,,.j,.:. tlu prupnon "ill ct111li11ue 
\\Ith nu ldf>SC m S<orvl"". Jf2ou prc1illll.< l)" ll1Udc yow !Jll)lUCUl Ut~ougb (JMACMorlgn gc.con~ 
11 11 , • . 11 1\cr Fchru• I')' Iii, 2!ll.• ) OU ' " " go lo 0.:\\ <'11Jnw l !¥lllcbu11~s1 tc <:<1111 oud us.: )'o ur sumc 
lui:in IJ) UllJ 1»~~ .,\\ ..- d Au• tlCCUUlll l1t-.;;> , ff) UU UI><: U lh irJ lllill) ' l lll) IU ~ll :l<.1'\'ll.:C, µkusc 
n:.1uc t lh~) 111xllllc lhci1 rcw1J ~ l11 lw1·c Jlll~1 11 ulo nwt!c 1wy11lll1! tu 
Clrncn l_..,1111 S.:i , idn!!, l.l .l'.cl1i:ctlw rchr11n1 ~ I . 20 13 

l.k:•CIU>< OMA 'M • ~ U1c >Uhj•'<.t o( 1 hnn~niptc )lllll.'-""<! du1~. 1i;Jcru l hi \\ require• ci(\lc1 
UMA 'M or CJ"" ' 1 to ,.•nJ \ ou 1111 11utice nut mun: thou JD <lli1. nll,.ir Ille cff•'l-111 .: d~lc uf Ute 
1ru11:Jcr of the ~crv idug of 10111 lonu 111 lh i~ .:11..:. 11 ll 11,.._c""'1r\ iufun11111io11 i .:.n11hi11cJ in 
th i• on1: 111~i'"· l'lcus.: 1>e1·lc \\ lh 1c1'11rsc .idc of llli. kll <'f lix: lc~I di lu•UJ\!• . 1111tic.:S and 
state n:quin:m•"llls. ll's our goal to make this trunsf.:r as s.:uml.:ss us possible. 

l!.nclus....J nrc )OOf (I ) liuul GMAC MorCKMJ:< Mnnu•l 1_1rh an notk~ unJ (2) \uur 
Orn ~n lnllh1l prhac1· nullcc thol lx-com.:s cffcdi. · 111Ui ll1c· ~ 1 t 0(1·11 11r 11 ·,\ 
" '" lumcr rel11 tiu11shi1>·111th Ocwcn_ l'lcuse sc • tl1c ( ~11 c11 iuiliul pri1·u \ nut ice for 
llllJl\il'llllll ovt-oul d cc1jo11. . • 

\ c ll ll)>n:ciut.: Ilic oppur1mnl)' lo scr1-.: \OUI' humc luuu 11ccds. If )llll hu1c 'l"""ti11ns 
n: lnlinf:! lo thc lrnn, fcr 111' ><Tl ic ms 11lcu~c c1111ti11>t uur J 1-,01, (cr l l111U111: ul 
l -8811-~2<.-;l-I \I \ICC~<folo lio111 8:UU AM lv n 111 l'M. Ccnlr ul I 1111c lt' 111111111·~ 
ljllC>lioM 11bo11t Ute ~~1c-m l scn oi<'iug of ~our loon [ll"u:ic cull tlM/\l)M Cu~ lomc r Care 
ul 800·766-4622, 6:00 u-m. - 10:00 p.m. Cl M-l' und !l:UO um - 2:00 p.m. Sul 

Churlcs R. llu.-ckcr 
Sr. Vice l'n:sidc:nt, Customer Cun: 
GMAC Mortgage 

William C. Erh:v 
!"resident uud Cl;icf b:cculiYc Ollkcr 
Oc11·•~• Loon S.:n·idug, LLC 

Your Loan Account Ddails 
II or 02/04/2013 

Account Numhcr 
-7069 

Prup:rl)' Atldrcs• 
2377 scorr OAKS TRAIL SW 
MARD!TI A GA 30008 

Trun:sli:r Dale 
02/16.'2013 

Princ:ir•• I Bolnncc 
$132,668.22 

facruw Boluncc 
-SJ,870.13 

Loon Rote 
3 750% 

Next Puym•"llt Due 
10/1/2011 

l'u)'ln:nl Amount 
Plense refer lo your 
murlg&[IV account statement 

Ocwen Loan Servicing, L LC 
Cultomer Care 

Contact lnrormation 

>-Phone: 
800-766-4622 

Per>onul us•istunce 

6 00 o.m. - 10 00 p.m CJ' M-F 

and 8 00 u.m. - 2 00 p.111. Sot 

Email 
ocwen(q)murtl!lll_ICbanJ.;silc ,com 

Web 
ocwen.murtl(O[ll!bunJ.;•il.:.com 

Moil 
PO Bux 780 
Woterlou, IA 50704·0780 

0'.!-1d5·7300f1/13) 

Mortgage Payment Coupon 

Account Number: 

-7069 

Due Date: ~ 

10/112011 .z 
~ 
1j( 

Mortgage Payment: "" 

See above 

Please 3ssid us 
in applying you1 p.iyrnent 

ADOITIONAl P1i11<ipdl 

ADDITIONAi [.CIOW 

late lharge 

Oll1•1 Fm ('IJ<'<ify} 

Total An1ount En<loHd 

s .. .......... .. 
S .. . .... . . .... . 

s ....... .... .. . 
> ...... .. .. .. . . 
> ............. . 

GWENDOLYN B HAWTHORNE 

a2 1011 

lkwen Loan Servicing, LLC 

OCWEN 

OCWEN 
PO BOX9001719 
LOUISVILLE, KY «1290-1719 

"•'ll'lll•llH1• .. 1i ... 111~ldllu1•11l•lllllli11111H111I 

--17069 aaaaaaaa aaaaa 22222 a 
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IMPORTANT INFORMATION 

Schedule of Standard Servicing Fees for Georala 

Fee Name Fee Description 

Balloon Reset/Cast Fee required to reset balloon loans or recast a loan when 
loan documents allow for this function. 

Broker Price 
Opinion (BPO) 

Inspection 

Late Charges 

Non Sufficient 
Funds (NSF) Fee 

Pay by Phone 

Payoff Statement 

Recording Fee 

Subordination 

Wire 

Brokers or other qualified individuals provide an estimate 
of the market value of property. 

Inspections are performed to ensure that the property Is 
occupied and appropriately maintained. 

Penalty charged to the borrower If a payment is received 
past the grace days. 

Fee charged for a check that was applied to the borrower's 
account but returned unpeid by the borrower's depository 
Institution (bank, savings bank, etc). 

One time charge to a borrower to make a payment using 
the pay by phone service. Use of this service is optional. 
Other payment options are available that have no 
additional costs. 

Fee charged when a payoff statement is requested to ba 
mailed or faxed. 

Fee charged by the county recortler's office to record the 
release I satisfaction when the loan is paid· In-full . 

Processing/Underwriting fee to review new loan detalls and 
our existing second lien loan to consider permitting the new 
loan to have priority, or first lien position, over our existing 
second lien loan. 

Fee assessed for wired payments. Use of this service is 
optional. Other payment options are available that have no 
additional costs. 

Estimated Fee Amount 

$170 - $1200 (Includes hart! 
dollar costs which range by 

county) 

$83.00 . $150.00 

$16.50 - $42.00 

Fees assessed according lo loan 
documents 

NO CHARGE 

$7 .50 via phone 
$12.50 via customer S!lrvice 

NO CHARGE 

$12.00 

$100.00 

$7.50 

All fees and amounts are subject to change without prior notice. Additional fees and amounts may apply depending 
on your specific request and the status of your loan. 
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Claim #6273 Date Filed: 11/29/2012 

B 10 <Official Po.an 10\ (J 2111) 

UNITED STATES BANKRUPTCY COURT Southern District of New York I PROOF OF CLAIM 

Name of Debtor: Case Number: 

US NATIONAL BANK ASSOCIATION 12-12032 

NOV 29 2012 .. 
i l NOTE: Do not 11811 tills form to lflake a claim for an tullflilll.stratlw upense tit at arises after tlte banbiJptcy filing. You: 

lf«lJI .file a -,-tfor payment of an administrativt! O:Jlt!nse according to I J U.S.C. § 503. ' 
Name of Cn:ditor (the person or other entity to whom the debtor owes money or property): 

GWENDOLYN B HAWTHORNE 
COURT USE ONLY 

~~mlf!1~besent: CJ Check this box if this claim amends a 

MARIEITA GA 30008 
previously filed claim. 

Court Claim Number: 
(/fknowrr) 

Telephone number: (404) 34!M;352 email: GWENHAWTHORNE~YAHOO.COM 
Filed on: 

Nmne and iddras where payment should be sent (if different tiom above): CJ Check: this box if you are aware that 
anyone else has filed a proof of claim 

rclatingto~~rryof 
statement gi 

Telephone number: email: DEC n 3 2012 
1. Amollllt of Claim u ofl>llte Cue Filed: s 600,000.00 

If all or part of the claim is secured, complete item 4. KURlZMMMNmuMJS 
lfall or part of the claim ill entitled to priority, complete item S. 

CJ Check: lhill box if the claim includes interest or other charve. in addition to the nrincinal amount of the claim. Attach a statement that itemiml interest or chanres. 

2. Ba1l1 for Clmm: SEEATIACHED 
(See inllruction #2) 

3. Lut four dlgltl of may number 3L Deblor may have 1eheduled accouut u: 3b. Uniform Claim ldmdfter (opdonal): 
by which creditor Identifies debtor: 

7 0 6 9 {See in1uuction #3a) 
{Seci;&tJU;:tion#Jb) _________________ 

Amotlnt or unarage Hd odJer dlargea, u of the dme cue w11 filed, 
4. Secund Claim (See iosbuction #4) Included In MCUnd clafm, If my: 
Check the appropriate box if the claim is sccurcd by a lien on property or a right of 
setoft', attach reqlliml redacted documents, and provide the requested iofonnation. s 

Nature of property or right of 1etoft': l!fReaJ Estate ClMotor Vehicle Cl Other Bult for perfection: 
Dacrtbe: 23n scan OAKS TRAIL SW, MARIETIA GA 30008 

Value of Property: S Amouat of Secured Cllllm: s 145,821.97 

Anaul Interest Rate 3.75~ '1°Fixcd or CJVariable Amoant Ua11ect1nd: s 
(wlla cue ... filed) 

5. AmHM ofClldm Eatlded to Priority aader 11U.S.C.t507 (•). If 1111y put oftbe dalm falla late oae oftbe followfag cateprie1, check the bu qMdlylDg 
die priority ud mte the amounL 

CJ Domestic support obligations under 11 CJ Wage&, salaries, or commiasions (up to S 11, 72S•) (] Contributions to an 
U.S.C. § S01 (a)(l)(A) or (a)(l)(B). earned within 180 days before the case wu filed or the employee benefit plan -

debtor's business ceased, whichever is earlier- 11 U.S.C. § S07 (a)(S). 
11 U.S.C. § 507 (a)(4). Amouat mdded to priority: 

CJ Up to $2,600- of dcpoailll toward CJ TaxC5 or penalties owed to governmental units - CJ Other-Specify s 
purchase, lease, or rental of property or I I U.S.C. § 507 (a)(B). applicable pangreph of 
services for personal, family, or household 11 U.S.C. § 507 (a)(__J. 
use- 11 U.S.C. § S07 (a)(7). 

•..4mounl8 an 8Ubj«I lo aJjwhrlenl on 411113 and evt!l)l 3 )'CQl'/J tllereafter witlt rup«t lo C08t!S COMmenced °" or after Ifie date of atQwtment. 

6. CndJtl.. The amount of all paymcolll on this claim has been credited for the plllpOtiC of making this proof of claim. (See inltruction #6) 

I "111111111111111111111111111111111111 
1212032121129000000000015 
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. . 
B IOCOfficialForm 10)(12111) 2 

7. l>oc•menb: Attached arc red1cted copies of any documents that support the claim, such as promissory notes, purchase orden;, invoices, itemized statements of 
running accounts, contracts, judgments, mortgages, and sccurity agreements. If the claim is secured, box 4 has been completed, and reacted copies of documents 
providing evidence of perfection ofa security interest arc attached. (See instrvclion #7, and the thfinition of "rdactMl".) 

DO NOT SEND ORIGINAL DOCUMENTS. A TI ACHED DOCUMENTS MAY BE DESTROYED AFI'ER SCANNING. RECEIVED 
If the documents an: not available, please explain: DEC 0 J 2012 

8. Slcnmture: (See instruction #8) KUR11MAN r.ARSQN mNSlJLTMtS 
Check the appropriate box. 

CJ I am lbe creditor. LI I am the cmlitor's authorized agenl 
(Attach copy of power of attorney, if any.) 

LI I am the fnlltce, or the debtor, 
or their authorized agent. 

LI I am a guarantor, surety, indorser, or other codebtor. 
(See Bankruptcy Rule JOOS.) 

(See Bankruptcy Rule 3004.) 

I declare under penalty of perjury that lhe infonnalion provided in this claim is true and correct to the belit of my knowledge, information, and reasonable belief. 

Print Name: GWENDOLYN HAWTHORNE 
Title: 
Company: 

~°¥WA1~1l~t~ceaddreasabove): 
96608 

Tclenhonc number: email: 

~r'B· 11ou~ 10/2712012 
(Signamre) - (Dato) 

Penally for prt!SenlingfraJJ.rllllml claim: Pinc of up to SS00,000 or imprisonment for up to S yeara, or both. 18 U.S.C. §§ I S2 i nd 3S7 l . 

INSTRUCTIONS FOR PROOll OF CLAIM FORM 
The instrvctlons and definitions below are general explanatloM of the law. In certain cimun.rtance.r, s11ch as banknlptcy cases not fil«l Wlluntarlly by the debtor, 

exceptions to these general rvlea 11111.)' apply. 
lte- to be comnleted I• Proof of CIUm form 

Court, N11111e of Debtor, and Cue Number: 
Fill in lhe federal judicial district in which the bankruptcy CUii was filed (for 
example, Cenlral District of California), the debtor's full name, and lbe case 
munber. If the creditor received a notice of the case from the bankruptcy court, 
all oftbis infonnation is at the top of the notice. 

Creditor'• Name and Addrea: 
Fill in the name of the penon or entity userting a claim and the name and 
adm- oftbe penon who should receive notices issued durioa the bankruptcy 
cue. A sepuatc space is provided for the payment addrcaa if it ditfcn from lbe 
notice address. The creditor has a continuing obligation to keep lhe court 
informed of ilB current address. See Federal Rule of Bankruptcy Procedure 
(FRBP) 2002(g). 

1. Amount ofOalm a1 of Date c-FUed: 
State the total amount owed to the creditor on lhe date of the bllllkruptcy filing. 
Follow the insbUctions concerning whether to complete items 4 and S. Check 
the box if int.crest or other charges arc included in the claim. 

2. Bull fer Claim: 
State the type of debt or how it waa incurred. Bxunples include goods sold, 
money loaned, services performed, personal injury/wrongful death, car loan, 
mortgage note, and credit card. If the claim is based on delivering heallh care 
goods or services, limit the discloaure of the goods or aervii;es so as to avoid 
emhanum1ent or tho disclOllll'C of confidential heallh care infonnation. You 
may be required to provide additional diaclosure if an interested party objects to 
the claim. 

3. Lut Four Dlglb ef ADJ Number by Wblcb Credit.or ldatlfles Debtor: 
State only the Jut four digilli of the dcbcnr's account or other number used by the 
creditor to identify lhe debtor. 

3L Debtor Mily Have Sdledlllecl Ac:cOllDt As: 
Report a change ill the creditor's name, a 1111115fcrrcd claim, or any other 
information that clarifies a difference between this proof of elaim and the claim 
u scheduled by the debtor. 

3b. Uniform Clalm ldeadfler: 
If you uae a uniform i;laim identifier, you may report it here. A uniform claim 
identifier is an option1I 24-char9Cler identifier that certain luge crcditon UAC to 
facilitate electronic payment in chapter 13 cases. 

4. Secured Claim: 
Check whether the claim is fully or partially secured. Skip this section if the claim 
is entirely UllllMlrcd. (See Defmitions.) If the claim is sec:ured, check the box for 
the nalllle and value of property that secures the claim, attach copia of lien 
documentation, llld state, as of the date of the bankruptcy tiling, the annual interest 
rate {and whether it is fixed or v&riable), and the amount put due on the claim. 

5. Amo•nt of Claim Eatitled to Priority Under 11 U.S.C. f 507 {a). 
If any portion of the claim falls into any category shown, check the appropriata 
box( es) and stale the amount entitled to priority. (See Definiti0119.) A claim may 
be putly priority and putly non-priority. For example, in some of the categories, 
the law limits the amount entitled to priority. 

6. Cretlitl: 
An aulhorized signature on this proof of claim serves as an acknowledgment that 
when 1:11lculating the amount of the claim, the creditor gave the debtor credit for 
any payments received toward lhe debt. 

7. Doeummb: 
Attach redacted i;opies of any documents that show the debt cxillts and a lien 
secures the debt. You IDllllt also attach copies of documents that evidence perfection 
of any security interest. You may also attach a summary in addition to the 
documents the1111Clves. FRBP 3001(c) and (d). If the claim is IMsed on delivering 
health care goods or services, limit discloaing confidential haalth care information. 
Do not send origioal documents, u attachments may be destroyed after llClllUling. 

8. Date and Slpature: 
The individual completing this proof of claim must sign and date it. FRBP 9011. 
If lhe claim is tiled electronically, FRBP SOOS(aX2) authoriml courlB to establish 
local rules specifying what constitutes a signatun:. If you sign thil form, you 
declare under penalty of perjury that the information provided is true and correct to 
the best of your knowledge, information, and reasonable belief. Your signature is 
also a certification that the claim meets the requirements of FRBP 90ll(b). 
Whether the claim is filed electronically or ill penon, if your name is on the 
eignatme line, you are relJIClmible for the declaration. Print the name and title, if 
any, of the creditor or olher pc:rson authorized to file thie claim. State tbe filer's 
address and telephone number if it cliff en from the address given on the top of the 
fonn for J1WP011C8 of receiving notices. If the claim is filed by an aulborized agent, 
attach a complete copy of any power of attorney, and provide both the name of the 
individual filing the claim and the name of lhe agent. If the authcm-! agent is • 
servicer, identify the corporate servicer as the company. Criminal penalties apply 
for making a false statement on a proof of claim. 
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Claim #6274 Date Filed: 11/29/2012 

B 10 (Official Fonn 10)(12/11) 

19.1 PROOF OF cLAiM - . 
UNITED STATES BANKRUPTCY COURT Southern District of New York 

Name ofOebtnr: Case Number. . 
GMAC MORTGAGE, LLC AS SERVICER FOR US BANK 12-12032 I 

• ' 
' NOV 29 
( 

., 
i I 

L ! I 
' 

NOTE: Do not use tliiafonn lo ...ale a claim/or an administraJive expense that arises after the bankruptcy filing. fou ........ 
f 

~ 
: I 

may file a request/or pa)lfftent of an administrative apense accordillg to 11 U.S.C. § 503. ·, 

Name of Creditor (the person or other entity to whom the debtor owes money or property): . . - . 
GWENDOLYN B HAWTHORNE 

COURT USE ONLY 

~~~~if1~bt!sent: a Check this box lfthls claim amends a 

MARIETTA GA 30008 
previously filed claim 

Ceurt Cl1lm N•mber: 
(lflotown) 

Telephone number: (404) 348-6352 email: GWENHAWTHORNE@YAHOO.COM 
Filed on: 

Name and address where payment should be sent (if different from above): ·.a Check this box if you arc aware that 
anyone else has filed a proof of claim 
relating to tbl$ claim. Attach copy of 

latcmant giftEefMD 

Telephone number: email: 
ni:r n 1 'Jn1'l 

1. Amou•t of Claim u of Date Cue Ftled: s 600,000.00 __ ..., v - -·· 

If all or part of the claim is secured, complete item 4. KURl1MAN rJJD IJISULJMTS 
If all or part of the claim is entitled to priority, complete item S. 

a Check this box if the claim includes interest or other c"""""' in addition to the orinci.,.J amount of lhe claim. Attach a statcmeat that itcmi>:es inlemlt or charges. 

2. Bul1 for Claim: SEE ATTACHED 
(Sec instruction #2) 

3. Lut four dlgtta or aay namber la. Debtor may lt8ve 1ebedllled accoHt u: 3b. Uniform Claim Identifier (optional): 
by wllkll cre41tor ldeatifta debtor. 

7 0 6 9 (See instruction #3a) (See iMtructiQn #Jiil--------------~--
Amouat of arreange and other cllaria, u of tbe time cue wu fled, 

4. Secured Claim (See instruction #4) lacladed In HCured claim, if any: 
Check the appropriate box if the claim is secured by a lien on property or a right of 
setofT, attach required nxlacted documents, and provide the rcqucstm information. s 

N ltare of property or right or ldolf: l!!fReal Estale OMotor Vehicle OOther Buil for perfection: 

Delcrtbe: 23n SCOTT OAKS TRAIL SW, MARIETTA GA 30008 

Value of Property:$ Amoaat of Secured Claim: $ 145,821.97 

Amn11llll•terntllale 3.7~ !!{fixed or CIVariable Amouat Umecured: $ 

(Wiien c .. e WU ftled) 

5. Amouat of Claim Endtled lo Priority uader 11 U.S.C. § 507 (a). If uy put of the cJalm falll late oae of the foDowt.g catqorim, cbeck the hos i!pedfyla& 
the priority and It.ale tbe amoaat. 

a Domestic support obligatioru; under 11 Cl Wqes, salaries, or commissions (up to $1 J,72S•) CJ Contributions to an 
U.S.C. §SO? (a)(l)(A) or (a)(l)(B). earned within 180 days before the cue wu filed or the employee benefit plan -

debtor's business ceased, whichever is earlier - 11 U.S.C. §SO? (a)(S). 
11 U.S.C. § 507 (a)(4). Amoumt endded to prtorlty: 

a Up to $2,600• of dcpoaits toward a Taxes or penalties owed to governmental units - CJ Other-Specify s 
pun:hale, leue, or rental of property or 11 U.S.C. § S07 (a)(8). applicable paragraph of 
services for personal, family, or household 11 U.S.C. § 507 (a)(_). 
use - 11 U.S.C. § 507 (a)(7). 

•Amounts are 3Ubject lo adjustment on 411113 and every 3 yean thereqfter with resp«I to cases commenced on or after the dale of adjustment. 

6. Creclltl. The amount of all paymenta on this claim hu been credited for the purpose of making this proof of claim. (See illllruction #6) 

1111•11111111111111111111111111111111 
1212032121129000000000014 
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J. ' 

B 1:1 (Official Fonn 10)(12111) 2 

7. Donmenll: Auached are ralacted copies of any documents that support the claim, such u promiS&OrY notes, purchase orders, invoices, itemized statements of 
nmnine ~unts, conlnlcts, judgment&, mortgages, and &eCUrity agreements. If the claim is 8CCUl'ed, box 4 bu been completed, and Rd11eted copies of documents 
providing evidence of perfection of a security interest are attached. (See instruction #7, and /he definition of "mllu:ml".) RECEIVED 
DO NOT SEND ORIGINAL DOCUMENTS. ATTACHED DOCUMENTS MAY BE DF.STROYED AFTER SCANNING. 

If the documents are not available, please cxplain: DEC O 3 2012 

B. Sipatare: (See inslruction #8) 

Chock the appropriate box. 

a I am the creditor. a I BDI the cmlitor'a authorized asent. 
(Attach copy of power of attorney, if any.) 

C] I am the trultee, or the dcblor, 
or their authorized agent 

a I am a guarantor, surety, indot'ler, or other codebtor. 
(See Bankruptcy Rule 3005.) 

(Sec Bankruptcy Ruic 3004.) 

I declare under penalty of perjury that the infonnation provided in this claim is true and correct to the best of my knowledge, information, and reasonable belief. 

Print Name: GWENDOLYN HAWTHORNE 
Tille: 
Company: 

~1f~M'°~1'ticc address above): 

~66 

Telcobone nwnber: email: 

~.!.~ 10/27/2012 
(Signature) (Dato) 

Penalty for presoil/11gfraudu/not clailn: Fine of up to $500,000 orimprisonmcnl for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571. 

INSTRUCl10NS FOR PROOF OF CLAIM FORM 
The irutructloru and definitions below att general expla11atioru of the law. /11 cer14in cil"ClllrUtances, such as bankruptcy cases not flied vol1111tarily by the debtor, 

exceptions lo these general "'les may apply. 
Ite .. to be comoleted la Proof of Claim form 

Coart, Name of Debtor, and CaH N•mber: 
Fill in the federal judicial district in which the bankruptcy case was tiled (for 
example, Central District of California), the debtor's full name, IUld the case 
number. If the creditor received a notice of the case from the bankruptcy court, 
all of this information is at the top of the notice. 

Credltw'• Name ud Addrea: 
Fill in the IWllC of the pmon or entity ll88Crling a ci.im and the name and 
address of the pcnKlfl who should receive notices inued during the bankruptcy 
case. A acparate space is provided for the payment adckaa if it differs from the 
notice addmia. The creditor hu a continuing obligation to keep the court 
informed of its cum:nl adclraa. See Federal Rule of Bankruptcy Procedure 
(FRBP) 2002(g). 

1. Amoaat of Clabn u ofDa~ CaH Filed: 
State the total amount owed to the cnxlitor on the date of the bankruptcy filing. 
Follow the instructions concerning whether tO complete items 4 IUld S. Check 
the box If inteRst or other charges arc included in the claim. 

2. Bath for Claim: 
State the type of debt or bow it wu incurred. Examples include goods sold, 
money loaned, services perfonned, personal inj wy/wrongful death, car loan, 
mortpgc note, and credit card. lflhc claim is hued on delivering health care 
goods or sc:villCS, limit the discl01ure of the goods or serviccll so as to avoid 
embarnament or the disclOIUCC of confidential health care information. You 
may be reqoircd to provide additional disclosure if an interested party objects to 
the claim. 

3. Lut Four Dl&itw of Ally Namber by Wiile.ii Cndlt9r ldedfta Debtor: 
State only lhe last four digits of the debtor's account or other number used by the 
creditor lo identify the debtor. 

3L Dekor May Have Scbecluled Aceo11ot Aa: 
Report a change in the creditor's name, a transferred claim, or any other 
infonnatioo that clarifies a difference between this proof of claim and the claim 
1111 scheduled by the debtor. 

3b. Uniform Claim ldendfter: 
Hyou use a uniform claim identifier, you may report it here. A unifonn claim 
identifier is an optional 24-dwacter identifier that certain large crcditon use to 
facilitate electronic payment in chapter 13 cases. 

4. SecoRd Claim: 
Check whether the claim is fully or partially secured. Skip this section if the claim 
is entirely 11118CCW'Cd. (Sec Definitions.) If the claim is secured, check the box for 
the nature and value of property that secilres the claim, attach copies of lien 
documcntstion, and state, u of the date of the bankruptcy filing, the annual interest 
rate (and whether it is fixed or variable), and the BD10unt p1111t due on the claim. 

!!. A90uot of Clabo Eadded to Prterfty Under 11U.S.C.§507 (a). 
If any portion of the claim lll!ls into any category shown, check the appropriate 
box( es) and state the amoont entilled to priority. (Sec Definitions.) A claim may 
be partly priority and partly non-priority. For example, io some of the categories, 
the law limita the amount entitled lo priority. 

6. Cndib: 
An authorized 1ignature on this proof of claim serves u an acknowledgment that 
when calculating the amount of the claim, the creditor gave the debtor credit for 
any payments received toward the debt. 

7. Docomeah: 
Attach redacted copies of any documents that show the debt exists and a lien 
secures the debt. You must also attach copies of documents that evidence perfection 
of any security interest. You may also attach a summary in addition lo the 
documcnlB thc1111Clves. FRBP 3001(c) and (d). If the claim is based on delivering 
health care goods or services, limit disclosing confidential health care information. 
Do not send original documents, as auachments may be destroyed after scanning. 

B. Date ud Slpatore: 
The individual complding this proof of claim moat sign and date it FRBP 9011. 
If the claim is filed electronically, FRBP SOOS(a)(2) authorizca cowts in establish 
local rules specifying what constitutes a signature. If you sign this Conn, you 
declare under penalty of perjury that the information provided is IJ'Ue and concct to 
the beat of your knowledge, infonnation, and reasonable belief. Your signatun: ia 
also a certification that the claim meets the requiremmts of FRBP 9011(b). 
Whether the claim is filed electronically or in pcmon, if your name is on the 
signabln! line, you are responsible for the declaratioo. Print the name and tille, if 
any, of the creditor or other pcnon authorized to file thia claim. State the tiler's 
addtcas IUld telephone oumber if it differs from the address given on the top of the 
fonn for PllIJ'O'IC5 of receiving noticea. If the clajm is filed by an authoriz.cd agmt, 
attach a complete copy of any power of attorney, and provide both the name of the 
individual filing the claim and the name of the ageiit. If the authorized agent is a 
11C1Viccr, identify the corporate servicer as the company. Criminal penalties apply 
for making a fal5C statement on a proof of claim. 
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[QJ O.cwen Loan Servicing, LLC 

1 
P.O. Box 24737 
West Palm Beach, Florida 33416-4737 O C W (II 

(Do not send correspondence or payments to the above address.) 

Tuesday, November 03, 2015 

Gwendolyn B Hawthorne 
2377 Scott Oaks Tri Sw 
Marietta, GA 30008 

Helping Homeowners Is What We Do! TM 

Your executed Home Affordable Modification Agreement! 

Re: Loan Number: _.,069 
Property Address: 2377 Scott Oaks Tri Sw I Marietta, GA 30008 

Dear Borrower(s): 

WWW.OCWEN.COM 

We are glad to be able to assist all qualifying homeowners save their homes from foreclosure and thank you for 
sending in your completed Home Affordable Modification Agreement. 

Included with this letter is an executed copy of your Home Affordable Modification Agreement to keep for your 
recor9s. 

If you have any questions regarding your Home Affordable Modification Agreement, please call our Customer Care 
Center at (800) 746-2936 Monday to Friday 8:00 am to 9:00 pm, Saturday 8:00 am to 5:00 pm and Sunday 12:00 
pm to 9:00 pm ET, and remember " Helping Homeowners is what we dol" 

Sincerely, 

Ocwen Loan Servicing, LLC 

This communication is from a debt collector attempting to collect a debt; any information obtained will be used for that 
purpose. HowiNer, if the debt is in active bankruptcy or has been discharged through bankruptcy, this communication 

is not intended as and does not constitute an attempt to collect a .debt. NMLS# 1852 
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Investor Loan#~----'--------------
~ After Recording Return To: 

This document was prepared by-- -----

-BD-PRA 

_ _____________ (Space Above This Line For Recording Data) ____________ _ 

HOME AFFORDABLE MODIFICATION AGREEMENT 

(Step Two of Two-Step Documentation Process) 

Borrower(s) ("I"): Gwendolyn B Hawthorne 

Servicer ("Servicer"): Ocwen Loan Servicing, LLC 

Date of first lien Security Instrument ("Mortgage") and Note ("Note"): 10/24/2005 

Loan Number:~069 

Property Address: 2377 Scott Oaks Tri Sw Marietta, GA 30008 ("Property") 
[and Legal Description if recordation is necessary] 

If my representations in Section 1 continue to be true in all material respects, then this Home Affordable Modification Agreement 
("Agreemenf') will, as set forth in Section 3, amend and supplement (1) the Mortgage on the Property, and (2) the Note secured by 
the Mortgage. The Mortgage and Note together, as they may previously have been amended, are referred to as the "Loan 
Documents." Capitalized tentlS used in this Agreement and not defined have the meaning given to them in Loan Documents. 

I understand that after I sign and return two copies of this Agreement to the Servicer, the Servicer will send me a signed copy of 
this Agreement. This Agreement will not take effect unless the preconditions set forth in Section 2 have been satisfied. 

1. My Representations. I certify, represent to Servicer and agree: 

A. I am experiencing a financial hardship, and as a result, (i) I am in default under the Loan Documents, and (ii) I do not 
have sufficient income or access to sufficient liquid assets to make the monthly mortgage payments now or in the near 
future; 

B. I live in the Property as my principal residence, and the Property has not been condemned; 

C. There has been no change in the ownership of the Property since I signed the Loan Documents; 

0. I have provided documentation for all income that I receive (and I understand that I am not required to disclose child 
support or alirrxmy unless I chose to rely on such income when requesting to qualify for the Home Affordable 
Modification program ("Program")); 

E. Under penalty of perjury, all documents and infonnation I have provided to Servicer in connection with this Agreement, 
including the documents and infonnation regarding my eligibility for the Program, are true and correct; 

F. If Servicer requires me to obtain credit counseling in connection with the Program, 1 will do so; 

G. I have made or will make all payments required under a Trial Period Plan or Loan Workout Plan; and 
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-BD-PRA 

·,· 2. Acknowledgements and Preconditions to Modification. I understand and acknowledge that: 

A TIME IS OP THE ESSENCE under this Agreement; 

B. 1f prior to the Modification Effective Date as set forth in Section 3 the Servicer determines that my representations in 
Section I are no longer true and correct, the Loan Documents will not be modified and this Agreement will terminate. 
ln this event, the Servicer will have all of the rights and remedies provided by the Loan Documents; and 

C. I understand that the Loan Documents will not be modified unless and until (i) I receive from the Servicer a copy of this 
Agreement signed by the Servicer, and (ii) the Modification Effective Date (as defined in Section 3) has occurred. I 
further understand and agree that the Servicer will not be obligated or bound to make any modification of the Loan 
Documents if I fail to meet any one of the requirements under this Agreement. 

3. The Modification. If my representations in Section 1 continue to be true in all material respects and all preconditions to the 
modification set forth in Section 2 have been met, the Loan Documents will automaticaJly become modified on 12/1/2015 (the 
"Modification Effective Date") and all unpaid late charges that remain unpaid will be waived. The Loan Documents will be 
1mdified and the first modified payment will be due on 12/1/2015. 

A The new Maturity Date will be: 1/1/2036, at which time a final balloon payment in an amount equal to all remaining 
amounts owed under the Loan Documents will be due. 

B. The trodified Principal balance of my Note will include all amounts and arrearages that will be past due (excluding 
unpaid late charges) less an~aid to the Servicer but not previously credited to my Loan. The new Principal 
balance of my Note -will be --1 (the "New Principal Balance'). 

C. - of the New Principal Balance shall be deferred (the "Deferred Principal Balance") and will be treated as a 

YelUS 

1-5.0 

6 

non-interest bearing principal forbearance. I will not pay interest or make monthly payments on the Deferred Principal 
Balance. In addition, - of the Deferred Principal Balance is eligible for forgiveness (the ''Deferred Principal 
Reduction Amount"). Provided I am not in default on my new payments such that the equivalent of three full IOOnthly 
payments are due and unpaid on the last day of any month, on each of the first, second and third anniversaries of 
9/1/2015, the Servicer shall reduce the Deferred Principal Balance of my Note in installments equal to one-third of the 
Deferred Principal Reduction Amount. Application of the Deferred Principal Reduction Amount will not result in a new 
payment schedule. The New Principal Balance less the Deferred Principal Balance shall be referred to as the "Interest 
Bearing Principal Balance" and this amount is - · Interest at the rate of- will begin to accrue on 
the Interest Bearing Principal Balance as of 1111/2015 and the first new monthly payment on the Interest Bearing 
Principal Balance will be due on 12/1/2015. My payment schedule for the modified Loan is as follows: 

Interest Interest Rate Momhly Principal Estimated Total Monthly Payment Begin.$ Number of Monthly 
Rate Change Date and Interest Monthly Escrow Payment On Paymellls 

Pa mcnt Amou!ll Pe mcntAmo~ ·- , adjusts 
11/1/2015 - adJUSts 8111Ual ly annually after 1211/2015 60 

after earl earl 
11/112020 Ad'usts Annual! Ad'usts Annual! 121112020 12 
11/1/2021 Adjusts Annually Adjusts Annually 12/1/2021 170 

*The escrow payments may be adjusted periodically in accordance with applicable law and therefore my total monthly 
payment may change accordingly. 

The above terms in this Section 3.C. shalJ supersede any provisions to the contrary in the Loan Documents, including 
but not limited to, provisions for an adjustable or step or simple interest rate. 

I further understand that, provided I am not in default under the terms of this Agreement and I pay my Note in full (i) 
any time more than 30 calendar days after the Modification Effective Date, and (ii) prior to the application of the entire 
Deferred Principal Reduction Amount, I shall be fully vested in and entitled to the unapplied amount of the Deferred 
Principal Reduction Am01mt and the unapplied amount shall be deducted from my payoffbaJance. 
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069 -BD-PRA 

·• D. I will be in default ifl do not comp! with the terms of the Loan Documents, as modified by this Agreement. 

E. If a default rate of interest is pennitted under the Loan Documents, then in the event of default under the Loan 
Documents, as amended, the interest that will be due will be the rate set forth in Section 3.C. 

F. I agree to pay in full (1) the Deferred Principal Balance (deferred principal balance will be treated as a non-interest 
bearing principal forbearance. I will not pay interest or make monthly payments on the deferred principal balance.), if 
any, and (2) any other amounts still owed under the Loan Documents, by the earliest of: (i) the date I sell or transfer an 
interest in the Property, (ii) the date I pay the entire Interest Bearing Principal Balance (Th.e new principal balance less 
the deferred principal balance shall be referred to as the "interest bearing principal balance), or (iii) the new Maturity 
Date. 

G. If I make a partial prepayment of Principal, the Servicer may apply that partial prepayment first to any Deferred 
Principal Balance before applying sucb partial prepayment to other amounts due. 

4. Additional Agreement.. I agree to the following: 

A That all persons who signed the Loan Documents or their authorized representative(s) have signed this Agreement, 
unless a borrower or co-borrower is deceased or the Servicer has waived this requirement in writing. 

B. That this Agreement shall supersede the terms of any modification, forbearance, Trial Period Plan or Workout Plan tbat I 
previously entered into with Servicer. 

C. To comply, except to the extent that they are modified by this Agreement, with all covenants, agreements, and 
requirements of Loan Documents including my agreement to make all payments of taxes, insurance premiwm, 
assessments, Escrow Items, impotmds, and all other payments, the amount of which may change periodically over the 
term of my Loan. 

D. Funds for Escrow Items. I will pay to Servicer on the day payments are due under the Loan Documents as amended by 
this Agreement, until the Loan is paid in full, a sum (the "Funds") to provide for payment of amounts due for: (a) truces 
and assessments and other items which can attain priority over the Mortgage as a lien or encumbrance on the Property; 
(b) leasehold payments or ground rents on the Property, if any; (c) premiums for any and all insurance required by 
Servicer under the Loan Documents; (d) mortgage insurance premiums, if any, or any smm payable to Servicer in lieu 
of the payment of mortgage insurance premiums in accordance with the Loan Documents; and {e) any community 
association dues, fees, and assessments that Servicer requires to be escrowed. These it~ are called ''Escrow Items." I 
shall promptly furnish to Servicer all notices of amounts to be paid under this Section 4.D. I shall pay Servicer the 
Funds for Escrow Items unless Servicer waives my obligation to pay the Funds for any or all Escrow Items. 
Servicer may waive my obligation to pay to Servicer Funds for any or all Escrow Items at any time. Any such waiver 
may only be in writing. In the event of such waiver, I shall pay directly, when and where payable, the amounts due for 
any Escrow Items for which payment of Funds bas been waived by Servicer and, if Servicer requires, shall furnish to 
Servicer receipts evidencing such payment within such time period as Servicer may require. My obligation to make such 
payments and to provide receipts shall for all purposes be deemed to be a covenant and agreement contained in the Loan 
Documents, as the phrase "covenant and agreement" is used in the Loan Documents. If I am obligated to pay Escrow 
Items directly, pursuant to a waiver, and I fail to pay the amount due for an Escrow Item, Servicer may exercise its rights 
under the Loan Documents and this Agreement and pay such amount and I shall t:ben be obligated to repay to Servicer 
any such amount. Servicer may revoke the waiver as to any or all Escrow Items at any time by a notice given in 
accordance with the Loan Documents, and. upon such revocation, I shall pay to Servicer aJJ Funds, and in such amounts, 
that are then required under this Section 4.D. 
Servicer may, at any time, collect and hold Funds in an amount (a) sufficient to permit Servicer to apply the Funds at the 
time specified under the Real Estate Settlement Procedures Act (''RESPA'~, and (b) not to exceed the maximum amount 
a Servicer can require under RESP A. Servicer shall estimate the amount of Funds due on the basis of current data and 
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with applicable law. 

The Funds shall be held in an institution whose deposits are insured by a federal agency, instrumentality, or entity 
(including Servicer, if Servicer is an institution whose deposits are so insured) or in any Federal Home Loan Banlc. 
Servicer shall apply the Funds to pay the Escrow Items no later than the time specified under RESP A Servicer shall not 
charge me for holding and applying the Fwids, annually analyzing the escrow account, or verifying the Escrow Items, 
unless Servicer pays me interest on the Funds and applicable law permits Servicer to make such a charge. Unless an 
agreement is made in writing or applicable law requires interest to be paid on the Funds, Servicer shall not be required to 
pay me any interest or eamin~ on the Funds. Servicer and I can agree in writing, however, that interest shall be paid on 
the Funds. Servicer shall provide me, without charge, an annual accounting of the Funds as required by RESP A. 
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If there is a surplus ofFunds held in escrow, as defined under RESPA, Servicer shall account to rre for the excess funds 
in accordance with RESP A If there is a shortage of Funds held in escrow, as defined under RESP A, Servicer shall 
notify me as required by RESP A, and I shall pay to Servicer the amount necessary to make up the shortage in 
accordance with RESP A, but in no more than 12 monthly payments. If there is a deficiency of Funds held in escrow, as 
defined under RESP A, Servicer shall notify me as required by RESP A, and I shall pay to Servicer the amount necessary 
to make up the deficiency in accordance with RESP A, but in no more than 12 monthly payments. 
Upon payment in full of all sums secured by the Loan Documents, Servicer shall promptly refund to me any Funds held 
by Servicer. 

E. That this Agreement constitutes notice that the Servicer's waiver as to payment of Escrow Items, if any, has been 
revoked, and I have been advised of the amount needed to fully fund my Escrow Account. 

F. That the Loan Documents are composed of duly valid, binding agreements, enforceable in accordance with their terms 
and are hereby reaffirmed. 

G. That all terms and provisions of the Loan Documents, except as expressly modified by this Agreement, remain in full 
force and effect; nothing in this Agreement shall be understood or construed to be a satisfaction or release in whole or in 
part of the obligations contained in the Loan Documents; and that except as otherwise specifically provided in. and as 
expressly modified by, this Agreement, the Servicer and I will be bound by, and will comply with, all of the terms and 
conditions of the Loan Documents. 

H. That, as of the Modification Effective Date, notwithstanding any other provision of the Loan Documents, I agree as 
follows: If all or any part of the Property or any interest in it is sold or transferred without Servicer's prior written 
consent, Servicer may, at its option, require immediate payment in full of all suim secured by the Mortgage. However, 
Servicer shall not exercise this option if federal law prohibits the exercise of such option as of the date of such sale or 
transfer. If Servicer exercises this option, Servicer shall give me noti~ of acceleration. The notice shall provide a 
period of not less than 30 days from the date the notice is delivered or mruled within which I must pay all sums secured 
by the Mortgage. If l fail to pay these s~ prior to the expiration of this period, Servicer may invoke any remedies 
permitted by the Mortgage without further notice or demand on me. i 

I. That, as of the Modification Effective Date, I understand that the Servicer will only allow the transfer and assumption of 
the Loan, including this Agreement, to a transferee of my property as permitted under the Garn St. Germain Act, 12 
U.S.C. Section 1701j-3. A buyer or transferee of the Property will not be permitted, under any circumstance, to assume 
the Loan. Except as noted herein, this Agreement may not, under any circumstances, be assigned to, or assumed by, a 
buyer of the Property. 

J. If under the Servicer's procedures a title endorsement or suborc:tination agreements are required to ensure that the 
modified mortgage Loan retains its first lien position and is fully enforceable, I understand and agree that the Servicer 
will not be obligated or bound to make any modification of the Loan Documents or to execute the Modification 
Agreement if the Servicer has not received an acceptable title endorsement and/or subordination agreements from other 
lien holders, as Servicer determines necessary. 

I<. That, as of the Modification Effective Date, any provision in the Note, as amended, for the assessment of a penalty for 
full or partial prepayment of the Note is null and void. 

L. Corrections and Omissions. You agree to execute such other and further documents as may be reasonably necessary to 
conswrunate the transactions contemplated herein or to perfect the liens and security interests intended to secure the 
payment of the loan evidenced by the Note. If an error in the terms hereof is detected after execution of this Agreement, 
you understand that a corrected Agreement will be provided to you and this Agreement will be void upon notice of such 
error. Should you elect not to sign any such corrected Agreement, your loan will revert to the tenm of your original 
Loan Documents. 

M. Mortgage Electronic Registration Syst~. Inc. "MERS" is a separate corporation existing under the laws of Delaware 
and has an address and telephone number of P.O. Box 2026 Flint, MI 48501-2026, (888) 679-MERS. Jn cases where 
the Loan has been registered (solely as nominee for lender and lender's successors and assigns) with MERS and MERS 
is named as mortgagee in the Loan Documents, MERS, if necessary to comply with law or custom, has the right: to 
exercise any or all of those interests, including, but not limited to, the right to foreclose and sell the Property; and to take 
any action required of Servicer including, but not limited to, releasing and canceling the mortgage loan. 

N. That if any document related to the Loan Documents and/or this Agreement is lost, misplaced, misstated, inaccurately 
reflects the true and correct terms and conditions of the Loan as modified, or is otherwise missing, I will comply with the 
Lender's request to execute, acknowledge, initial and deliver to the Lender any documentation the Lender deems 
necessary. All documents the Lender requests of me under this Section 4.N. shall be referred to as 'Documents." I agree 
to deliver the Documents within ten (10) days after I receive the Lender's written request for such replacement. 
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·. D If this box ;s check~. Borrovver(s) signature must be notarized. 

In Witness Whereof, the Servicer and I have executed this Agreement. 

Sign Here7 2.iJJS Date 

State of Georgia) 
County of _ _ _______________ __, 

On before me, ______________________ __.,personally appeared 

- -------------------------------------' who proved to me on the basis of satisfactory evidence to be 
the person(s) whose name is subscribed to the within instrument and acknowledged to me that he/she executed the s~ in his/her 
authorized capacity, and that by his/her signature(s) on the instrument the person, or the entity upon behalf of which the person 
acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Georgia that the foregoing paragraph is true and correct. 
WITNESS my hand and official seal. 

Signature ---------------(Seal) 

Print Name: - --------------------
Commission expiration date _ _ / __ / _ _ _ 

Personally Known _ __ OR Produced Identification ___ __ 

Type of Identification Produced _____ _ 

Sign Here7 Date 

State of Georgia) 
County of ____________________ __, 

On before n:ie, --------------------~personally appeared 
------------------------------- - - ---" who proved to me on the ba<>is of satisfactory evidence to be 
the person(s) whose name is subscribed to the within instrument and acknowledged to me that he/she executed the saire in his/her 
authorized capacity, and that by his/her signature(s) on the instrument the person, or the entity upon behalf of which the person 
acted, executed the instrument 

I certify under PENAL TY OF PERJURY under the laws of the State of Georgia that the foregoing paragraph is true and correct. 
WITNESS my hand and official seal. 

Signature ___________ (Seal) 

Print Name: ----------------------
Commission expiration date __ / __ / __ _ 

Personally Known ____ OR Produced Identification'----

Type of Identification Produced -------
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*All individuu on.the title (even if not a borrower on the note) mus t sign this agreement. U there are more than two title holden to tbi.I 
property, please have them sign below. H no other title holders e1bt, please leave page 6 blank and retura it with the res t of tbe 
agreement. 

In Witness Wliereof, the Servicer and I have executed this Agreement. 

Sign Here-7 Date 
State of Georgia) 

Countyof __________ -J 

On before me, ersonally appeared 
--- - ---- --------------' who proved to me on the basis of satisfactory evidence to be 
the person(s) whose name is subscribed to the within instrwnent and acknowledged to me that he/she executed the same in his/her 
authori:zed capacity, and that by his/her signature(s) on the instrument the person, or the entity upon behalf of which the person 
acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Georgia that the foregoing paragraph is true and correct. 
Wl'INESS my hand and official seal. 

Signnture _ _____ _ _ ____ (Seal) 

Print Name: ------------
Commission expiration date _ _ / __ / __ _ 

Personally Known ___ OR Produced Identification _ _ _ 

Type ofldentification Produced -------

Sign Here-7 - ---''----''---- Date 

State of Georgia) 

County of _ _ _______ _ _, 

On before Ille, _______ ______ ..zpersonally appeared 

- --- --------------------' who proved to me on the basis of satisfactory evidence to be 
the person(s) whose name is subscnl>ed to the within instrument and acknowledged to me that he/she executed the same in his/her 
authorized capacity, and that by his/her signature(s) on the instrument the person, or the entity upon behalf of which the person 
acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of Georgia that the foregoing paragraph is true and correct. 
WilNESS my hand and official seal. 

Signature _____ _ _____ (Seal) 

Print Name: 
-~----------

Commission expiration date __ / _ _ / _ _ _ 

Personally Known ___ OR Produced Identification __ _ 

Type of Identification Produced _ ____ _ 

Servicer 
NOV 0 3 2015 

Dale 
If applicable:---~---,-----..,.----,--

Mortgage Electronic Registration Systems, Inc. - Nominee for Servicer 
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BALLOON PAYMENT DISCLOSURE 

Borrower(s) ("I"): Gwendolyn B Hawthorne 

Servicer ("Servicer"): Ocwen Loan Servicing, LLC 

Date of first lien Security Instrument ("Mortgage") and Note ("Note"): 10/24/2005 

Loan Number: - 069 

Property Address: 2377 Scott Oaks Trl Sw Marietta, GA 30008 

-BD-PRA 

TIIlS BALLOON PAYMENT DISCLOSURE is made this 15 day of October, 2015, and is incorporated into and shall be deemed 
to supplement the Loan Modification Agreement (the "Agreement'~ of the same date given by the Wldersigned Borrower(s). The 
Agreement contains a balloon payment provision representing the amount of the Deferred Principal Balance under the Agreement. 
The Agreement also contains a principal reduction feature that may reduce the Deferred Principal Balance in three equal 
installments of 11--1 in accordance with Section 3(C) of the Agreement, provided that the Borrower remams eligible for 
principal reduction for the time period specified in Section 3(C) of the Agreement. 

A balloon payment is a scheduled Jump swn usually due at the end of the mortgage loan term that is significantly larger than the 
other regularly scheduled periodic payments. This means that even if I make all payments full and on time, the loan will not be 
paid in full by the final payment date. The amount of the balloon payment may vary depending on my payment history. If my loan 
is an adjustable rate roortgage, the amount of the balloon payment also may vary based on any interest rate changes that occur 
during the life of the loan. 

If the Borrower remains eligible for the time period specified in the following table, the Deferred Principal Balance will be 
adjusted to the amounts reflected in the table. 

Duration of Eligibility Deferred Principal Balance due on Maturity 

12/1/2015 up to 9/1/2016 - NO ADJUS1MENT 

9/1/2016 up to 9/1/2017 

9/1/2017 up to 9/1/2018 

9/1/2018 to 1/112036 

TIIlS CONTRACT IS NOT PAY ABLE IN INSTALIMENTS OF EQUAL AMOUNTS: AN INSTALLMENT OF .... 
WILL BE DUE AND PAYABLE IN FULL ON 111/2036, PROVIDED TilAT ALL PAYMENTS ARE MADE IN 
ACCORDANCE WITII THE LOAN 1ERMS AND TIIE IN1EREST RAlE DOES NOT CHANGE FOR THE ENTIRE LOAN 
lERM. The balloon payment on the loan modification I have applied for is due 242 months from the effective date of the 
modification. 

Notice required by North Dakota I.aw: 

CAUTION TO BORROWER: IF YOU DO NOT HA VE THE FUNDS TO PAY THE BALLOON PAYMENT WHEN 
DUE, IT MAY BE NECESSARY FOR YOU TO OBTAIN A NEW LOAN AGAINST YOUR PROPERTY FOR THIS 
PURPOSE AND YOU MAY BE REQUIRED TO AGAIN PAY COMMISSION AND EXPENSES FOR ARRANGING 
THE LOAN. KEEP THIS IN MIND 1N DECIDING UPON THE AMOUNT AND TERMS OF THE WAN 
MODIFICATION THAT YOU OBTAIN AT THIS TI.ME. 

If I cannot pay the balloon payment when due, I may have to obtain a new loan to make the balloon payment or I may lose my 
property through foreclosure. Before deciding to take this loan, I will consider my ability to pay the balloon payment when it 
comes due. In addition, the value of the real estate securing this loan may change during the term of the loan. On the date the 
balloon payment becomes due, the value of the real estate may not be sufficient to secure a new loan in an amount equal to the 
balloon payment. 
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NEITHER OCWEN LOAN SERVICING, LLC NOR ANY LENDER TO WHICH THIS LOAN IS TRANSFERRED IS UNDER 
ANY OBLIGATION TO FJNANCE THE AMOUNT OF THE BALLOON PAYMENT. THEREFORE, I MAY BE REQUIRED 
TO REPAY THE LOAN OUT OF ASSETS I OWN OR I MAY HA VE TO FIND ANOTHER LENDER TO REFINANCE THE 
LOAN. 

ASSUMING THE OWNER OF MY LOAN OR ANOTHER LENDER REFJNANCES THIS LOAN AT MATURI1Y, I WILL 
PROBABLY BE CHARGED INlEREST ATMARKETRAIBS PREVAILING AT THAT TIME AND SUCH RATES MAY BE 
HIGHER THAN THE JNTEREST RATE PAID ON THIS LOAN. I MAY ALSO HAVE TO PAY SOME OR ALL OF THE 
CLOSJNG COSTS NORMALLY ASSOCIA1ED wmI A NEW MORTGAGE LOAN. 

Vwe have read the above disclosure and acknowledge receiving a copy by signing below. 

*All individuals on the title (even if not a borrower on the note) must sign this agreement. If there are more than two title 
holden to this property, please have them sign below. 

l/J/ ll / jj)JS 
Date ' 

Borrower Date 
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RESIDENTIAL CAPITAL, LLC, ET AL. 40

  
 1   not respond to the motion to dismiss by Faber and MERS.  But I
  

 2   need to satisfy myself as to the subject matter jurisdiction
  

 3   issue.  Okay?
  

 4            MR. ROSENBAUM:  Thank you, Your Honor.
  

 5            THE COURT:  Okay.  Next.
  

 6            MR. ROSENBAUM:  Your Honor, the next matter is the
  

 7   status conference in Hawthorne v. GMAC.  And I'll cede the
  

 8   podium to my colleague, Samantha Martin.
  

 9            THE COURT:  Good morning.
  

10            MS. MARTIN:  Good morning, Your Honor.  Samantha
  

11   Martin from Morrison & Foerster, on behalf of the debtors.
  

12            Next on the agenda is the adversary proceeding filed
  

13   by Ms. Gwendolyn Hawthorne.  It's case number 12-02050.  I'm
  

14   not sure whether Ms. Hawthorne is appearing by phone.
  

15            THE COURT:  Ms. Hawthorne, are you present in the
  

16   courtroom or on the telephone?
  

17            MR. HAWTHORNE:  Yes, this is her son, James Hawthorne,
  

18   and my mother's on the other line.
  

19            THE COURT:  Okay, thank you very much.
  

20            All right.  Go ahead, Ms. Martin.
  

21            MR. HAWTHORNE:  Yes, sir.
  

22            THE COURT:  And I'll give you a chance to speak after
  

23   debtors' counsel speaks.
  

24            Go ahead, Ms. Martin.
  

25            MS. MARTIN:  Your Honor, Ms. Hawthorne filed a
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 1   complaint in November 2012.  After several extensions of the
  

 2   response deadline to enable the parties to discuss a
  

 3   settlement, on April 3rd, Your Honor entered an order directing
  

 4   the applicability of the adversary --
  

 5            THE COURT:  Slow down a little bit --
  

 6            MS. MARTIN:  -- procedures.  Oh, sure.
  

 7            THE COURT:  Okay, so I can hear you clearly.  Go
  

 8   ahead.
  

 9            MS. MARTIN:  Sure.  The borrower adversary procedures
  

10   apply to this matter.
  

11            THE COURT:  Right.
  

12            MS. MARTIN:  The parties held the initial conference
  

13   required by the procedures on May 15, 2013.  During the
  

14   conference, Ms. Hawthorne indicated an interest in a potential
  

15   settlement involving either a loan modification or a purchase
  

16   of the note.
  

17            THE COURT:  Slower.  Go ahead.
  

18            MS. MARTIN:  Since the servicing was transferred to
  

19   Ocwen in the sale, we reached out to Ocwen to explain Ms.
  

20   Hawthorne's proposal and on May 20th we sent her a loan
  

21   modification package that needed to be filled out and I
  

22   provided her with a name, phone number and e-mail address of an
  

23   attorney at Troutman Sanders for turning in the package because
  

24   her file's under a litigation hold and it needs to go through
  

25   an attorney.
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 1            We held a second conference on May 21st, 2013 where we
  

 2   agreed that she would continue to seek a loan modification or a
  

 3   note purchase.  And we followed up with her by e-mail and
  

 4   phoned several times but have not heard back from her recently.
  

 5            We also followed up with Troutman Sanders yesterday
  

 6   and confirmed that she did not turn in the loan modification
  

 7   package or reach out to them in any way.
  

 8            At this point, she's had three months to try and get a
  

 9   loan modification or a note purchase to settle the matter and
  

10   she hasn't so we were hoping to propose a schedule with you
  

11   today to move forward with briefing on the matter.
  

12            THE COURT:  Okay.  Let me hear from Mr. Hawthorne or
  

13   Ms. Hawthorne.
  

14            MR. HAWTHORNE:  Yes.  Yes, this is James Hawthorne.
  

15   My mother's on the other line.
  

16            Your Honor, I -- we spoke with the debtors' attorney.
  

17   We received the package.  We sent the package back over to
  

18   Ocwen.  But Ocwen has failed to get back in co -- although they
  

19   put an attorney involved and we called the attorneys, Ocwen
  

20   keeps telling my mother that they do not have her loan
  

21   documents, her paperwork.  We have an investor that's ready to
  

22   purchase my mother's property and we sent Ocwen a letter
  

23   stating this and we have not heard back from them.
  

24            We hired a young lady by the name of Celeste (ph.) to
  

25   do the loan modification package.  She is a licensed
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 1   modification specialist and she submitted the documents to them
  

 2   but they keep telling my mother that they do not have her
  

 3   files.
  

 4            THE COURT:  May I ask you this, Mr. Hawthorne?  Was
  

 5   the loan modification package sent to Ocwen by some form of
  

 6   mail that provided a receipt as to mailing?
  

 7            MR. HAWTHORNE:  Yes, sir.  We faxed it in to a fax
  

 8   number that they provided us and I would need to call Ms.
  

 9   Brooks (ph.) -- Celeste Brooks to ask her.  I think that
  

10   normally procedures for her company is to send modification
  

11   packages in via express mail or registered mail.
  

12            THE COURT:  Okay.  Approximately when was the loan
  

13   modification package sent to Ocwen, if you know?
  

14            MR. HAWTHORNE:  Yes, I do know the exact date is --
  

15   was July -- around July the 23rd or the 25th of July.
  

16            THE COURT:  All right.  Ms. Martin, let me ask you,
  

17   have you had any conversations with anyone from Ocwen since
  

18   July 25th?
  

19            MS. MARTIN:  I spoke with a representative of Ocwen
  

20   in, I believe, it was May or June and they specifically said
  

21   that -- the loan modification package shouldn't go straight to
  

22   Ocwen; it should go through this attorney because when a --
  

23   when a --
  

24            THE COURT:  Because of the litigation hold.
  

25            MS. MARTIN:  -- loan is on litigation hold, the Ocwen
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 1   representatives directly won't handle the matter.
  

 2            THE COURT:  Maybe I could ask either the borrowers --
  

 3   the committees' borrower special counsel to try and follow up
  

 4   before the debtors go ahead with any motion practice.  It's
  

 5   certainly not unheard of, let me put it this way, for loan
  

 6   modification packages to go awry or wind up on the wrong
  

 7   person's desk or wind up on a person's desk who says, well,
  

 8   there's a litigation hold I'm not going to do anything with
  

 9   this.  So I think what would be most helpful is perhaps the
  

10   committees' special borrower counsel could try and track this
  

11   down.  Maybe you could talk to Ms. Hawthorne's son and he can
  

12   fill you in on any details.
  

13            Do you have any contact information for them?
  

14            MR. HAWTHORNE:  Well, my -- I'm sorry, Your Honor.
  

15   They have been e-mailing.
  

16            THE COURT:  Okay.
  

17            MR. HAWTHORNE:  We go back-and-forth --
  

18            THE COURT:  Okay.  All right.  Well, good, they --
  

19            MR. HAWTHORNE:  -- but they have all our contact
  

20   information.
  

21            THE COURT:  All right.  They have your e-mail address
  

22   and they can get back in touch with you.
  

23            Look, we're going to adjourn the matter from today.
  

24   We'll get it set on another omnibus date.  Ms. Martin, you'll
  

25   make sure that the Hawthornes know when that is.  But I think,
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 1   more importantly, we ought to see whether -- I accept their
  

 2   representation that they completed the package with the help of
  

 3   someone and submitted it recently.  It would have been -- it
  

 4   sounds like it was very recent.  And it would certainly be my
  

 5   preference to have that sort of -- track it down, get it to the
  

 6   right person.  If they need authorization, perhaps Ms.
  

 7   Hawthorne could provide the authorization in writing for them
  

 8   to proceed directly with them and see if you can get around the
  

 9   litigation hold issue because if it goes to Ocwen's lawyer's
  

10   first because of the litigation hold, they're going to have to
  

11   deal with people at Ocwen who'd actually evaluate whether a
  

12   modification will fit.  So let's see if we can -- is that
  

13   acceptable, counsel?  Can we --
  

14            MR. KRELL:  Yes, Your Honor.
  

15            THE COURT:  Okay.
  

16            MR. KRELL:  I'll see what I can do.
  

17            THE COURT:  Let's see if we can do that.
  

18            All right.  So, Mr. Hawthorne, you ought to hear
  

19   from -- probably the committees' special counsel and we'll see
  

20   if we can move this forward.  Okay?
  

21            MR. HAWTHORNE:  Yes, sir.
  

22            THE COURT:  Thank you very much.
  

23            MS. MARTIN:  Thank you, Your Honor.
  

24            THE COURT:  Okay.  Mr. Newton?
  

25            MR. NEWTON:  Good morning, Your Honor.  James Newton
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 1   of Morrison & Foerster on behalf of the debtors again.
  

 2            The next matter on the agenda is an adversary
  

 3   proceeding filed by Alfredia Pruitt.  It's case number 13-
  

 4   01350.  I believe Ms. Pruitt is in the courtroom today.
  

 5            THE COURT:  Okay.
  

 6            MR. NEWTON:  You'll recall that this is not the first
  

 7   matter before Your Honor filed by Ms. Pruitt.  Ms. Pruitt filed
  

 8   a motion for relief from stay back in March, docket number
  

 9   3223, which was amended at docket number 3273.  And that motion
  

10   raised issues regarding an allegedly improper foreclosure.  Ms.
  

11   Pruitt claimed that the debtors did not hold a note when they
  

12   foreclosed on her property back in 2010, I believe.  The
  

13   debtors objected to that relief from stay on the bases that Ms.
  

14   Pruitt had filed numerous prior lawsuits based on the same
  

15   facts which ultimately were all resolved against Ms. Pruitt and
  

16   ultimately resulted in a bill of peace being entered in the
  

17   Georgia court preventing Ms. Pruitt from filing additional
  

18   actions without first obtaining approval from the Georgia court
  

19   and also based on the fact that Ms. Pruitt had withdrawn her
  

20   claim -- her proof of claim in the bankruptcy case.  Your Honor
  

21   granted that motion for relief from stay.  That was docket 3433
  

22   and noting the same basis as in our objection.
  

23            Your Honor, this adversary proceeding raises the same
  

24   issues and as far as I'm aware doesn't raise any facts that
  

25   weren't previously raised by Ms. Pruitt in her prior cases.
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 1            THE COURT:  Okay.  Is anybody -- well, go ahead, Mr.
  

 2   Rosenbaum.
  

 3            MR. ROSENBAUM:  It says that it -- maybe I'll get it
  

 4   right this time.  It's page 9, Roman numeral III of the agenda.
  

 5            THE COURT:  Okay.
  

 6            MR. ROSENBAUM:  I believe --
  

 7            THE COURT:  Is anybody on the phone for Hawthorne?  Is
  

 8   anybody appearing --
  

 9            MS. HAWTHORNE:  Yes, this is Gwen Hawthorne, sir.
  

10            THE COURT:  Okay.  Thank you, Ms. Hawthorne.
  

11            I read -- I saw your status letters with respect to
  

12   both Hawthorne and Von Brincken.  So I've reviewed that.  So go
  

13   ahead Mr. Rosenbaum.  And then I'll give Ms. Hawthorne a chance
  

14   to respond.
  

15            MR. ROSENBAUM:  Thank you, Your Honor.  As indicated
  

16   in the status report, Your Honor was concerned at the last
  

17   status conference we had on this matter in February that the
  

18   loan modification application make its way to Ocwen.  And we
  

19   agreed to do everything we could to facilitate that.  We did
  

20   pass on the application that was received by Morrison &
  

21   Foerster to Ocwen's counsel, who has joined the hearing today,
  

22   at our request.  That's Matt Brooks of Troutman Sanders.
  

23            THE COURT:  Okay.
  

24            MR. ROSENBAUM:  My understanding is that the
  

25   application was routed to Ocwen by Mr. Brooks on March 8th.
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 1            THE COURT:  Let me just stop -- Mr. Brooks, are you on
  

 2   the phone?
  

 3            MR. BROOKS:  I am, Your Honor.
  

 4            THE COURT:  Okay, go ahead, Mr. Rosenbaum.
  

 5            MR. ROSENBAUM:  It's our understanding -- but Ms.
  

 6   Hawthorne and Mr. Brooks are on the phone and they can
  

 7   elaborate -- it's our understanding that this application, in
  

 8   effect, asks for a short -- request for a short sale, not a
  

 9   loan modification.  In early April, April 3rd, I believe, Mr.
  

10   Brooks responded to Ms. Hawthorne and her son, indicating what
  

11   items were missing from the application for the short sale and
  

12   inquiring again as to whether she, in fact, would still want to
  

13   be considered for a loan modification.
  

14            My understanding -- our understanding is, there has
  

15   yet to be a response from the Hawthornes.
  

16            THE COURT:  Okay.
  

17            MR. ROSENBAUM:  From the perspective of the
  

18   liquidating trust, we're happy to continue to try to facilitate
  

19   this, if this can resolve the matter.  And if there is to be a
  

20   further continuance, that's fine from the trust's perspective.
  

21   But if not, at some point we'll want to move with a dismissal
  

22   of the complaint.
  

23            THE COURT:  So, Mr. Brooks, maybe you could tell me
  

24   from Ocwen's standpoint, where things stand?
  

25            MR. BROOKS:  I'd be happy to, Judge.  It's -- Ocwen
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 1   mailed out a letter to Ms. Hawthorne around the same time I
  

 2   sent my e-mail, April 3rd, indicating that some additional
  

 3   documents would be necessary.  And I don't know -- I don't
  

 4   think the status report detailed what those items were, but
  

 5   it's a few documents confirming pay that -- an income that was
  

 6   indicated in the loan modification, as well as a sale contract
  

 7   that has allegedly been entered into.
  

 8            And I followed up with Ms. Hawthorne and left her a
  

 9   voice mail on April the 10th to see if she had any questions
  

10   about either Ocwen's letter or my e-mail outlining what
  

11   documents would be needed.  And as of yet, I haven't heard
  

12   anything.  And I confirmed with Ocwen yesterday, that Ms.
  

13   Hawthorne has not submitted any of the additional documents
  

14   that it requested.
  

15            THE COURT:  Okay.  Ms. Hawthorne?
  

16            MS. HAWTHORNE:  Yes, Your Honor, I actually apologize.
  

17   I've been in the hospital and trying to recover, so I wasn't
  

18   able to probably get all of that information.  It's probably
  

19   why he didn't hear from me, because I didn't know I received
  

20   it.
  

21            THE COURT:  Let me ask you, do you have a contract for
  

22   a proposed short sale of the property?
  

23            MS. HAWTHORNE:  We have an offer for the house.  Yes
  

24   we do.
  

25            THE COURT:  Okay.  So really, at this point, Ms.
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 1   Hawthorne, and I'm sorry if you were ill and in the hospital --
  

 2            MS. HAWTHORNE:  Thank you.
  

 3            THE COURT:  -- you need to -- if you want to pursue it
  

 4   with Ocwen either to get approval for a short sale or if you
  

 5   still want to seek a loan modification, you need to provide the
  

 6   information that Ocwen's requesting.
  

 7            MS. HAWTHORNE:  Absolutely.  Absolutely.
  

 8            THE COURT:  Okay.  What I would like to -- I mean, I
  

 9   want -- I think what I'm going to do, Mr. Rosenbaum, is adjourn
  

10   the matter.  I don't want to see the trust have to go through
  

11   the expense of preparing a motion to dismiss if there's a
  

12   consensual resolution that will solve the matter.  And
  

13   certainly from reading the status report and hearing Mr.
  

14   Brooks, it certainly sounds to me that Ocwen is prepared to
  

15   consider  -- it hasn't made any decision, I understand that --
  

16   Ocwen is prepared to consider approving a short sale.  And Mr.
  

17   Brooks inquired also whether Ms. Hawthorne was interested,
  

18   alternatively, in a loan modification.
  

19            But when will you be able -- do you know what
  

20   information Ocwen is asking for, Ms. Hawthorne?  Do you have
  

21   the request that Mr. Brooks has forwarded to you?
  

22            MS. HAWTHORNE:  I can probably get the request.  I've
  

23   been back and forth from my sister's house.  That's probably
  

24   why I didn't receive it.
  

25            THE COURT:  Okay, well me -- Mr. Brooks --
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 1            MS. HAWTHORNE:  So --
  

 2            THE COURT:  -- can you send -- do you have her -- Ms.
  

 3   Hawthorne, do you have e-mail?
  

 4            MS. HAWTHORNE:  I do.  I have e-mail.
  

 5            THE COURT:  Okay.  Mr. Brooks do you have her e-mail
  

 6   address?
  

 7            MR. BROOKS:  I do, Judge.
  

 8            THE COURT:  Okay.  Could you -- may I ask you to do
  

 9   this?  Could you just, so that -- it sounds as if Ms. Hawthorne
  

10   doesn't have it immediately at hand.  If you would forward the
  

11   request.  And you really -- it's one of these things.  Whenever
  

12   you seek either a modification or approval for a short sale,
  

13   it's important that you respond quickly, Ms. Hawthorne, because
  

14   you run the risk that the information you've provided to Ocwen
  

15   becomes stale, and the result is that they need more
  

16   information from you.
  

17            So to try to and move this along --
  

18            MS. HAWTHORNE:  Okay.
  

19            THE COURT:  -- it's important that you really respond
  

20   promptly.  Are you able to do that, Ms. Hawthorne?
  

21            MS. HAWTHORNE:  I am.  Definitely, Your Honor.
  

22            THE COURT:  Okay, Mr. Brooks --
  

23            MS. HAWTHORNE:  I'm a lot better, Your Honor.  But if
  

24   he could e-mail that -- forward that by e-mail, I'll respond
  

25   ASAP.
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 1            THE COURT:  Mr. Brooks, may I ask you to do that?
  

 2            MR. BROOKS:  I will, Judge.  And you raised a good
  

 3   point.  Ocwen told me yesterday that the current information in
  

 4   Ms. Hawthorne's loan modification request is going to get stale
  

 5   at the end of this week.
  

 6            THE COURT:  Okay.
  

 7            MR. BROOKS:  And so if Ms. Hawthorne has the
  

 8   information available that she can send today or tomorrow, I
  

 9   can prevent that from happening.  But if we move into next
  

10   week, then I'm going to need some more information.
  

11            THE COURT:  Okay.  That's true for both a short sale
  

12   or a modification, or --
  

13            MR. BROOKS:  That's right.  For both, Judge.
  

14            THE COURT:  Okay.  So, Ms. Hawthorne, let me say, I
  

15   mean, because of my experience as a judge with loan
  

16   modifications, I certainly -- I don't think that was intended
  

17   as a threat.  I mean, all loan servicers' information has to
  

18   be -- is required to be current for them to consider either a
  

19   short sale or a loan modification.  So it really is important
  

20   that you get Mr. Brooks the information that he's asking for.
  

21   Otherwise, the result is you've got to go back and do it again.
  

22            MS. HAWTHORNE:  Your Honor, this is like every two
  

23   years we're doing this.  So I understand the urgency.  Yes.
  

24            THE COURT:  Okay.  So do it as quickly as you can.
  

25            MS. HAWTHORNE:  Okay.
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 1            THE COURT:  Okay.
  

 2            MS. HAWTHORNE:  Thank you.
  

 3            THE COURT:  Mr. Rosenbaum, I guess I would ask this of
  

 4   you or one of your colleagues.  If -- keep tabs on this for the
  

 5   next couple of weeks.  If there isn't a resolution, you can go
  

 6   ahead with a motion to dismiss.  I'm trying to save the trust
  

 7   from having to go through the expense, if it really is -- if a
  

 8   resolution is possible consensually.  Okay?
  

 9            MR. ROSENBAUM:  We're happy to do that, Your Honor.
  

10   Thank you.
  

11            THE COURT:  Thanks very much.  Okay.
  

12            Now, Von Brincken?  Thank -- Ms. Hawthorne, you're
  

13   certainly excused.
  

14            MS. HAWTHORNE:  Thank you, Your Honor.
  

15            THE COURT:  Okay.
  

16            MR. ROSENBAUM:  Your Honor, the next matter and final
  

17   matter on the agenda is at page 10.  It's the pre-trial status
  

18   conference on Von Brincken v. GMAC Mortgage.  That's adversary
  

19   proceeding number 13-1436.  I believe earlier I heard Ms. Von
  

20   Brincken had made an appearance.
  

21            THE COURT:  Ms. Von Brincken, are you on the phone?
  

22            MS. VON BRINCKEN:  Yes, Your Honor.  John and Shelley
  

23   are on -- Von Brincken --
  

24            THE COURT:  Okay.
  

25            MS. VON BRINCKEN:  -- are on the phone.
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Proceeding”); and upon consideration of the Joint Motion of the ResCap Liquidating Trust and 

the ResCap Borrower Claims Trust for (I) Dismissal of Adversary Proceeding Pursuant To 

Bankruptcy Rule 7012(b) and FRCP 12(b)(6), and (II) Disallowance of Proofs of Claim 

Numbers 6273 and 6274 Filed by Plaintiff (ECF Doc. # [_]) (the “Motion”); and it appearing that 
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this Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157 and 1334; and the 

relief requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that proper 

and adequate notice of the Motion has been given and that no other or further notice is necessary; 

and upon consideration of the arguments presented with respect to the Motion at the hearing held 

on November 17, 2016 to consider the Motion (the “Hearing”); and after due deliberation; it is 

hereby 

ORDERED ADJUDGED, AND DECREED THAT: 
 

1. For the reasons stated on the record at the Hearing, the Motion is GRANTED as 

provided in this Order. 

2. The Complaint is dismissed with prejudice in its entirety with respect to all 

Debtor Defendants pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a 

claim upon which relief may be granted, as made applicable to the Adversary Proceeding by 

Bankruptcy Rule 7012(b). 

3. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 

 
Dated: November __, 2016 
New York, New York  
 

                                             
THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

 
------------------------------------------------------x  
In re  : 

 : 
RESIDENTIAL CAPITAL, LLC, et al., : 

 : 
 : 
Debtors : 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 

------------------------------------------------------x  
 

ORDER GRANTING OBJECTION OF THE RESCAP BORROWER  
CLAIMS TRUST TO PROOFS OF CLAIM # 6273 AND 6274  

FILED BY GWENDOLYN B. HAWTHORNE 
 

Upon the Joint Motion of the ResCap Liquidating Trust and the ResCap Borrower 

Claims Trust for (I) Dismissal of Adversary Proceeding Pursuant To Bankruptcy Rule 7012(b) 

and FRCP 12(b)(6), and (II) Disallowance of Proofs of Claim Numbers 6273 and 6274 Filed by 

Plaintiff (ECF Doc. # [_]) (the “Objection”), seeking entry of an order, pursuant to section 502(b) 

of the Bankruptcy Code and Bankruptcy Rule 3007, disallowing and expunging proofs of claim 

numbers 6273 and 6274 filed by Gwendolyn B. Hawthorne (the “Proof of Claim”), for the 

reasons set forth in the Objection; and the Court having jurisdiction to consider the Objection 

pursuant to 28 U.S.C. §§ 157 and 1334; and consideration of the Objection and the relief 

requested therein being a core proceeding pursuant to 28 U.S.C. § 157(b); and venue being 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and due and proper notice of 

the Objection having been provided, and it appearing that no other or further notice need be 

provided; and upon consideration of the Objection and the declaration of Sara Lathrop annexed 

to the Objection as Exhibit 1; and upon consideration of the arguments presented with respect to 

the Objection at the hearing held on November 17, 2016 to consider the Objection; and the Court 

having found and determined that the relief sought in the Objection is in the best interests of the 
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Borrower Trust, the Borrower Trust’s beneficiaries, the Debtors, their estates, creditors, and 

other parties in interest, and that the legal and factual bases set forth in the Objection establish 

just cause for the relief granted herein; and responses to the Objection, if any, having been 

resolved, withdrawn or otherwise overruled by this Order; and after due deliberation and 

sufficient cause appearing therefor, it is hereby 

ORDERED that the relief requested in the Objection is granted to the extent provided 

herein; and it is further 

ORDERED that, pursuant to section 502(b) of the Bankruptcy Code, the Proofs of Claim 

are disallowed and expunged with prejudice; and it is further 

ORDERED that Kurtzman Carson Consultants LLC, the notice and claims agent in these 

Chapter 11 Cases, is directed to disallow and expunge the Proofs of Claim so that they are no 

longer reflected on the claims register maintained in the Chapter 11 Cases; and it is further 

ORDERED that entry of this Order is without prejudice to the Borrower Trust’s right to 

object to any other claims in these Chapter 11 Cases; and it is further 

ORDERED that the Borrower Trust and the Debtors are authorized and empowered to 

take all actions as may be necessary and appropriate to implement the terms of this Order; and it 

is further 

ORDERED that notice of the Objection, as provided therein, is deemed good and 

sufficient notice of such objection, and the requirements of Bankruptcy Rule 3007(a), the Case 

Management Procedures entered on May 23, 2012 [Docket No. 141], the Procedures Order, and 

the Local Bankruptcy Rules of this Court are satisfied by such notice; and it is further 

ORDERED that the terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry; and it is further 
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ORDERED that this Court shall retain jurisdiction to hear and determine all matters 

arising from or related to this Order. 

 
Dated: November __, 2016 
New York, New York  
 

                                             
THE HONORABLE MARTIN GLENN 
UNITED STATES BANKRUPTCY JUDGE 
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