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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Alberto Rodriguez, et al. :
:

Plaintiffs, :
:

                   v. :
:

Residential Capital, LLC, et al. :
:

Defendants. :

Adv. Proc. 19-01320 (MG)

------------------------------------------------------x
In re :

:
Residential Capital, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

JOINT RESPONSE OF DEFENDANTS THE RESCAP LIQUIDATING TRUST AND 
OCWEN LOAN SERVICING, LLC TO PLAINTIFFS’ MOTION FOR LEAVE TO

AMEND THE ADVERSARY PROCEEDING 

Defendant the ResCap Liquidating Trust (the “Liquidating Trust”), successor in interest 

to the above named defendants Residential Capital, LLC and Homecomings Financial, LLC

(“Homecomings”), and defendant Ocwen Loan Servicing, LLC (“Ocwen” and, together with the 

Liquidating Trust, the “Defendants” or the “Respondents”) hereby submits this joint response 
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(the “Response”) in opposition to the Motion for Leave to Amend the Adversary Proceeding [AP 

Dkt. No. 11] (the “Motion”) filed by the above-captioned plaintiffs (the “Plaintiffs”) in the 

instant adversary proceeding (the “Adversary Proceeding”).  In support of the Response, the 

Respondents submit the Affidavit of Service of Lydia Do, an employee of Kurtzman Carson 

Consultants LLC, the claims and noticing agent retained by the debtors (the “KCC Affidavit”), 

annexed hereto as Exhibit 1; the declaration of Ronald E. Casperite, a Senior Loan Analyst at 

Ocwen Financial Corporation; annexed hereto as Exhibit 2 (the “Ocwen Declaration”), and the 

declaration of Hilary Sommer, attorney with Bryan Cave Leighton Paisner LLP (the “Sommer

Declaration”), annexed hereto as Exhibit 3.  In further support of the Response, the Respondents

respectfully represent as follows:

PRELIMINARY STATEMENT

1. The Plaintiffs are borrowers under a residential mortgage loan.  Certain of 

the Debtors (as such term is defined below), acted as servicers of the Plaintiffs’ residential 

mortgage loan, but none of the Debtors have had any connection to, or involvement with, the 

Plaintiffs or their property since early 2013, when servicing of the mortgage loan was assigned to 

Ocwen.  The service transfer pre-dated the effective date of the Chapter 11 plan confirmed in 

these Chapter 11 cases by several months.  Plaintiffs did not file a proof of claim.  

2. By the Motion, Plantiffs seek to add two non-Debtor parties as defendants 

to the Adversary Proceeding.  Each are successor servicers of the Plaintiffs’ residential mortgage 

loan by virtue of a servicing transfer effected by another non-Debtor party (Ocwen), that was 

first made in February of 2019, with a subsequent servicing transfer effected in October of 2019.   

The Chapter 11 plan confirmed in these cases pre-dated such assignments by over six years.  
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3.   The adjudication of Plaintiffs’ claims against these non-Debtor parties 

would not have any conceivable effect on the Debtors, the Liquidating Trust, the administration 

of the Liquidating Trust or distributions to the Debtors’ creditors.  Accordingly, this Court lacks 

subject matter jurisdiction over these parties and the Motion should be denied.  However, the 

Plaintiffs are not without redress, and nothing precludes them from proceeding to prosecute any 

claims and causes of action against non-Debtor parties before courts with appropriate 

jurisdiction. 

GENERAL BACKGROUND

4. On May 14, 2012 (the “Petition Date”), each of the above-captioned 

debtors (the “Debtors”) filed a voluntary petition in this Court for relief under Chapter 11 of title 

11 of the United States Code (the “Bankruptcy Code”).  The cases (the “Chapter 11 Cases”) are 

being jointly administered pursuant to Federal Rule of Bankruptcy Procedure 1015(b).  

5. On May 16, 2012, the Court entered an order [Docket No. 96] appointing 

Kurtzman Carson Consultants LLC (“KCC”) as the notice and claims agent in these Chapter 11 

Cases.  Among other things, KCC is authorized to (a) receive, maintain and record and otherwise 

administer the proofs of claim filed in these Chapter 11 Cases and (b) maintain the official 

Claims Register for the Debtors (the “Claims Register”).

6. On August 29, 2012, this Court entered the Bar Date Order [Docket No. 

1309], which established, among other things, (i) November 9, 2012 at 5:00 p.m. (Prevailing 

Eastern Time) as the deadline to file proofs of claim by virtually all creditors against the Debtors 

(the “General Bar Date”) and prescribed the form and manner for filing proofs of claim; and (ii) 

November 30, 2012 at 5:00 p.m. (Prevailing Eastern Time) as the deadline for governmental 

units to file proofs of claim (the “Governmental Bar Date” and, together with the General Bar 
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Date, as applicable, the “Bar Date”).  (Bar Date Order ¶¶ 2, 3.)  On November 7, 2012, the Court 

entered an order extending the General Bar Date to November 16, 2012 at 5:00 p.m. (Prevailing 

Eastern Time) [Docket No. 2093].  The Governmental Bar Date was not extended.

7. In accordance with the Bar Date Order, on or before September 7, 2012,

KCC served a copy of the Bar Date Notice on Plaintiff Alberto Rodriquez at the following 

address: Alberto Rodriguez, 1232 Wissmann Drive, Ballwin, Missouri 63011 (the “Plaintiffs 

Address”).1  See KCC Affidavit; see also Exhibit B to KCC Affidavit.  The Plaintiffs’ Address is 

the address reflected in the Note (as such term is defined below), in the mortgage loan servicing 

records, see e.g., Ocwen Declaration at Exhibits 2-A, 2-C, 2-D and the address identified by the 

Plaintiffs in the complaint filed in the Adversary Proceeding. See e.g. AP Dkt. No. 1.

8. The Plaintiffs did not file a proof of claim in the Chapter 11 Cases. 

9. On December 11, 2013, the Court entered the Order Confirming Second 

Amended Joint Chapter 11 Plan Proposed by Residential Capital, LLC, et al. and the Official 

Committee of Unsecured Creditors (the “Confirmation Order”) approving the terms of the 

Chapter 11 plan, as amended (the “Plan”), filed in these Chapter 11 cases [Docket No. 6065].  

On December 17, 2013, the Effective Date (as defined in the Plan) of the Plan occurred [Docket 

No. 6137]. 

10. The Plan provides for the creation and implementation of the Liquidating 

Trust, which, among other things, is “authorized to make distributions and other payments in

accordance with the Plan and the Liquidating Trust Agreement” and is responsible for the wind 

down of the affairs of the Debtors’ estates.  See Plan, Art. VI.A-D; see also Confirmation Order 

¶ 22.  Pursuant to the Confirmation Order and the Plan, the Liquidating Trust was vested with 

                                                
1 The Deed of Trust identifies the property address as St. Louis.  Ballwin is a municipality within St. Louis.
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broad authority over the post-confirmation liquidation and distribution of the Debtors’ assets.  

See generally, Confirmation Order ¶¶ 26, 30, 48; Plan, Art. VI.

INJUNCTIVE PROVISIONS OF PLAN AND CONFIRMATION ORDER

11. The Plan and Confirmation Order contain comprehensive release 

provisions (collectively, the “Plan Injunction Provisions”).  Pursuant to the Plan Injunction 

Provisions, persons whose claims were released under the Plan are prohibited from 

“commencing or continuing in any manner or action or other proceeding of any kind against any 

Released Party2 whether directly, derivatively or otherwise, on account of or in connection with 

or with respect to any Released Claims.”3 Plan Art. IX.I; see also Confirmation Order ¶ 40.

12. Paragraph 11 of the Bar Date Order provides that any party that did not 

file a proof of claim “shall be forever barred, estopped and enjoined from asserting such claim 

against the Debtors (or filing a proof of claim with respect thereto), and the Debtors, their 

Chapter 11 estates, their successors and their respective property shall be forever discharged 

from any and all indebtedness or liability with respect to such claim.”4

13. Further, Article VIII.B of the Plan provides that the claim of any creditor 

of the Debtors that failed to file a proof of claim by the applicable deadline “SHALL BE 

DEEMED DISALLOWED, DISCHARGED, RELEASED, AND EXPUNGED AS OF THE 

EFFECTIVE DATE WITHOUT ANY FURTHER NOTICE TO OR ACTION, ORDER, OR 

                                                
2 Under the Plan, the term “Released Party” is defined as “the Liquidating Trust, and each Ally Released Party, 
Debtor Released Party, and Exculpated Party, or the property or Estate of any Entity so released, discharged or 
exculpated.” Plan Art. I.A.243. The term “Exculpated Party” includes the Debtors and the Debtors’ 
“Representatives.”  Plan Art. I.A.102. The term “Representatives” expressly includes such entity’s or persons 
attorneys, among other parties. Plan Art. I.A.245.

3 Under the Plan, the term “Released Claims” is defined as “Claims, Equity Interests, Causes of Action or liabilities 
that: (i) have been discharged, terminated, or satisfied pursuant to the terms of the Plan; (ii) have been released 
pursuant to the Plan; or (iii) are subject to exculpation pursuant to the Plan.” Plan Art. I.A.242.

4 Pursuant to the Plan, the deadline to file Administrative Claims was January 16, 2014. See Notice of the Deadline 
and Procedures for Filing Certain Administrative Claims [Docket No. 6138].

19-01320-mg    Doc 19    Filed 02/26/20    Entered 02/26/20 18:15:34    Main Document 
Pg 5 of 20



6
ny-1868371

APPROVAL OF THE BANKRUPTCY COURT, AND HOLDERS OF SUCH CLAIMS MAY 

NOT RECEIVE ANY DISTRIBUTIONS ON ACCOUNT OF SUCH CLAIMS, UNLESS 

SUCH LATE PROOF OF CLAIM IS DEEMED TIMELY FILED BY A FINAL ORDER OF 

THE BANKRUPTCY COURT.”

14. Pursuant to Article XII of the Plan, this Court retained “exclusive 

jurisdiction over all matters arising out of, or related to, the Chapter 11 Cases and the Plan . . . , 

including jurisdiction . . . to hear and determine any matter, case, controversy, suit, dispute, or 

Causes of Action: (i) regarding the existence, nature, and scope of the releases, injunctions, and 

exculpation provided under the Plan, and (ii) enter such orders as may be necessary or 

appropriate to implement such releases, injunctions, and other provisions” and “to issue such 

orders in aid of execution of the Plan, to the extent authorized by section 1142 of the Bankruptcy 

Code.” See also Confirmation Order ¶ NN (“The Plan Releases are, individually and collectively, 

integral to, and necessary for the successful implementation of, the Plan, essential to the Debtors’

orderly liquidation and supported by reasonable consideration.”).

THE ADVERSARY PROCEEDING 

15. On July 12, 2019, Plaintiffs Alberto Rodriguez and Maria Rodriguez, 

appearing pro se, initiated the Adversary Proceeding by the filing of a complaint naming as 

defendants Debtors Residential Capital, LLC and Homecomings, and non-debtors Ocwen and 

does 1 through 15, inclusive (the “Complaint”) [AP Dkt. No. 1].  The Complaint avers five 

counts of relief against Ocwen, including claims for (i) trespass, (ii) trover, (iii) covenant, (iv) 

common law fraud and (v) declaratory relief. [AP Dkt. No. 1, at ¶¶ 35- 57.]  As against the 

Defendant the Liquidating Trust, the Complaint seeks only declaratory relief in Count 5.  [AP 

Dkt. No. 1, at ¶¶ 54-57.] In a section of the Complaint captioned as “Bill,” the Plaintiffs seek 
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compensation for initial and continual trespass through the release of all liens on the subject 

property, damages of $268,000.00, additional compensation in an unspecified amount and legal 

fees.  The Complaint does not specify which of the Defendants Plaintiffs seek to hold liable for 

such damages, costs and fees.   

16. Although difficult to decipher, the Plaintiffs apparently allege that the 

assignment of their Note and Deed of Trust (as such term is defined below) and recording of the 

Deed of Trust are defective and in violation of applicable Missouri and other laws.   The 

Complaint challenges Ocwen’s standing as the holder of the Note and the Deed of Trust.  The 

Plaintiffs further allege that any assignment of the Note and Deed of Trust by Homecomings is 

void because such assignment was in violation of the automatic stay imposed by section 362 of 

the Bankruptcy Code and was not authorized by this Court.  The Plaintiffs contend that the Note 

has been satisfied by virtue of the private mortgage insurance policy that was held by the lender, 

thereby relieving them of their obligations under the Note. 

17. The Adversary Proceeding is subject to the terms and conditions of the 

Amended Order Approving Debtors’ Motion Pursuant to 11 U.S.C. §§ 105(a) and (d), 

Bankruptcy Rules 1015(c), 2002(m), 7016, and 9007 and Local Bankruptcy Rule 2002-2 for 

Entry of an Order Approving (A) Supplement to Case Management Order Establishing 

Mandatory Procedures for Management of Adversary Proceedings Commenced by Borrowers 

and Former Borrowers and (B) Related Relief, entered by the Court in the Chapter 11 Cases on 

April 22, 2013 [Docket No. 3490] (the “AP Procedures Order”).

18. On July 23, 2019, in accordance with the terms of the AP Procedures 

Order, the Liquidating Trust filed and served upon the Plaintiffs a Notice of Applicability of the 

Order Approving Mandatory Supplemental AP Procedures for AP Actions (the “AP Procedures 
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Notice”) [AP Dkt. No. 4].  The AP Procedures Notice advised the Plaintiffs of the terms and 

conditions of the AP Procedures Order.

19. On August 29, 2019, in accordance with the AP Procedures Order, the 

Liquidating Trust, by its counsel, and the Plaintiffs conducted an initial conference (the “Initial 

Conference”) by telephone. The parties, in good faith, discussed the issues raised in the 

Complaint.  The parties had not reached any resolution at that time; however, the parties 

mutually agreed to continue their dialogue and, if useful, exchange additional information to 

facilitate the contemplated discussions.  

20. On September 6, 2019, Plaintiffs filed a Summary of Conference [AP Dkt. 

No. 7].  On September 23, 2019, the Liquidating Trust filed its own Progress Report [AP Dkt. 

No. 8] by which it advised the Court that the parties had conducted the Initial Conference and 

that Defendant intended to communicate with the Plaintiffs in an effort to discuss how the parties 

desire to proceed in the Adversary Proceeding.  

21. The parties continued their Initial Conference pursuant to a telephone 

conference held on December 4, 2019.  At the conclusion of the December 4, 2019 call, the 

parties agreed to exchange information and, since that time, have done so but did not arrive at 

any resolution.    On February 10, 2020, the Court conducted a pre-trial status conference in the 

Adversary Proceeding attended by counsel to the Liquidating Trust, counsel to Ocwen and the 

Plaintiffs.  During the status conference, the Court directed briefing on the Motion.    

THE RODRIGUEZ MORTGAGE LOAN AND LITIGATION HISTORY

A. The Rodriguez Deed of Trust and Promissory Note

22. On or about September 14, 2006, Plaintiff Alberto Rodriguez, as 

borrower, executed an Adjustable Rate Note in favor of Debtor Homecomings (f/k/a 
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Homecoming Financial Network, Inc.) as lender, in the original principal amount of $194,560

(the “Note”).  On that same day, the Plaintiffs, as borrowers, executed a Deed of Trust in favor of 

Homecomings with Mortgage Electronic Registration Systems, Inc. (“MERs”) acting as nominee 

for the lender (the “Deed of Trust” and, together with the Note, the “Loan”). See Ocwen 

Declaration ¶ 4 and Exhibits 2-A and 2-B.  Homecomings serviced the Note until January 1, 

2007, at which time servicing was transferred by Homecomings to Debtor GMAC Mortgage, 

LLC (“GMACM”).  Id. ¶ 6 and at Exhibit 2-C.  

23. The Federal Home Loan Mortgage Corporation (“Freddie Mac”) is the 

holder of the Loan.  Ocwen Declaration ¶ 12.  For residential mortgage loans securitized by 

Freddie Mac, it had been and remains the policy of Freddie Mac to retain title of the mortgage 

loans assigned to Freddie Mac in the name of the servicer with the servicer conducting any 

foreclosure process that may be necessary.  Consequently, an assignment to Freddie Mac is not

made at the time a loan enters a securitized trust. In the event a foreclosure proceeding is 

commenced, following the completion of the foreclosure and other requirements, title is formally 

assigned to Freddie Mac.  The process is mandated by the Freddie Mac servicing guides.  Ocwen 

Declaration ¶¶ 12-16.

24. On February 16, 2013, servicing of the Note was transferred from 

GMACM to Ocwen. Ocwen Declaration ¶ 8. On March 13, 2013, MERS, as nominee for 

Homecomings, assigned the Deed of Trust to Ocwen. Ocwen Declaration ¶ 9. A copy of the 

assignment is annexed as Exhibit 2-E to the Ocwen Declaration.

25. On February 16, 2019, servicing of the Note was transferred by Ocwen to 

PHH Mortgage Corporation (“PHH”). Ocwen Declaration ¶ 8.  Thereafter, on October 1, 2019, 

servicing of the Note was transferred by PHH to Bayview Loan Servicing (“Bayview”). Ocwen 
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Declaration ¶ 11. As of the date of the service transfer to Bayview, a foreclosure was not 

pending against the Loan, and foreclosure was on hold.  Ocwen Declaration ¶ 23.

26. Plaintiffs defaulted on the Note in early 2017.  During 2017 and 

continuing through late 2019, Ocwen and PHH explored various loss mitigation options with the 

Plaintiffs, but these were not successful.  Ocwen Declaration ¶¶ 17-22. 

B. The Rodriguez State Court Litigation

27. On or about December 11, 2017, the Plaintiffs, by the filing of a petition

(the “Petition”),  commenced a lawsuit in the Circuit Court of St. Louis County, State of 

Missouri styled as Case No.17 SL – CC04487 (the “State Court Action”).  A copy of the docket 

of the State Court Action is annexed to the Sommer Declaration at Exhibit 3-A.  The Petition

named as defendants, Ocwen, Substitute Trustee Services and Does 1 through 15 inclusive. See

Sommer Declaration ¶ 3. A copy of the Petition is annexed to the Sommer Declaration at 

Exhibit 3-B.  

28. Ocwen filed a Motion to Dismiss the Petition for failure to state a claim on 

January 23, 2018.  Sommer Declaration ¶ 4. A copy of the Motion to Dismiss is annexed to the 

Sommer Declaration at Exhibit 3-C.  Thereafter, on or about February 20, 2018, Plaintiffs filed a 

Motion for Leave to Amend the Claim for Damages (the “Motion to Amend”). Sommer 

Declaration ¶ 5.  A copy of the Motion to Amend is annexed to the Sommer Declaration at

Exhibit 3-D.   The Court granted the Motion to Amend and treated it as a First Amended Petition

(the “First Amended Petition”). Sommer Declaration ¶¶ 6, 7.  A copy of the order granting the 

Motion to Amend is annexed to the Sommer Declaration as Exhibit 3-E.

29. On or about March 16, 2018, Ocwen filed a Motion to Dismiss the First 

Amended Petition for failure to state a claim in the State Court Action.  A copy of the Ocwen 
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Motion to Dismiss is annexed as Exhibit 3-F to the Sommer Declaration (the “Ocwen Motion to 

Dismiss”).  On or about April 3, 2018, the Plaintiffs filed an Opposition to the Ocwen Motion to 

Dismiss.  A copy of the Plaintiff’s opposition is annexed as Exhibit 3-G to the Sommer 

Declaration.  Following oral argument, on June 4, 2018, the presiding court in the State Court 

Action granted the Ocwen Motion to Dismiss.  Sommer Declaration at ¶ 10. A copy of the state 

court’s Order and Judgment dismissing the State Court Action as to Ocwen (the “Dismissal 

Order”) is annexed to the Sommer Declaration as Exhibit 3-H.   

30. On or about June 20, 2018, Plaintiffs filed a Notice of Appeal of the 

Dismissal Order to the Missouri Court of Appeals for the Eastern District (the “Missouri Appeals 

Court”).  The appeal was assigned case Number ED106849 (the “Appeal”).  Sommer 

Declaration ¶¶ 11, 12.  A copy of the Notice of Appeal is annexed to the Sommer Declaration at 

Exhibit 3-I. At the time the case was appealed, the State Court Action remained pending as to 

defendant Substitute Trustee Services. Sommer Declaration ¶ 13.

31. On or about March 25, 2019, Ocwen moved to dismiss the Appeal for lack 

of jurisdiction because there was not a final, appealable judgment as the State Court Action 

remained pending as against defendant Substitute Trustee Corporation. Sommer Declaration ¶

14.

32. A copy of the Motion to Dismiss the Appeal is annexed to the Sommer 

Declaration as Exhibit 3-J. Thereafter, on or about April 3, 2019, the Missouri Appeals Court 

issued an order in which it held that there was not a final, appealable judgment and dismissed the 

Appeal. Sommer Declaration at ¶ 15.  A copy of the order dismissing the Appeal is attached to 

the Sommer Declaration as Exhibit 3-K.
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33. The Plaintiffs moved to transfer the Appeal to the Supreme Court of 

Missouri, which was denied on April 16, 2019. Sommer Declaration at ¶ 16. Copies of the 

Motion for Transfer and the Order of Denial are annexed to the Sommer Declaration as Exhibit 

3-L and 3-M respectively.

34. On April 9, 2019, Plaintiffs voluntarily dismissed defendant Substitute 

Trustee Corporation from the State Court Action. Sommer Declaration at ¶ 17.  A copy of the 

dismissal is annexed to the Sommer Declaration at Exhibit 3-N.

35. On June 10, 2019, the Missouri Appeals Court issued its mandate to the 

trial court. Sommer Declaration ¶ 18.  A copy of the Mandate is annexed to the Sommer 

Declaration as Exhibit 3-N. There were no further filings in the State Court Action. Sommer 

Declaration at ¶19, see also Exhibit 3-A to the Summer Declaration.  

36. Under Missouri law, a judgment becomes final 30 days after its entry, 

absent an authorized after-trial motion. Once a judgment becomes final, there is a 90-day period 

to appeal. Therefore, the disposition of the State Court Action became final, at the latest, on July 

10, 2019 (30 days following the submission of the mandate), and the appeal period expired on 

October 8, 2019.  Missouri Rules of Civil Procedure 75.01 and 81.05. 

37. The Petition and the First Amended Petition are substantially similar, and 

in many cases identical, to the Complaint filed in instant Adversary Proceeding. Specifically, the 

First Amended Petition avers four causes of action against Ocwen: (i) trespass, (ii) trover, (iii) 

covenant and (iv) fraud that are nearly identical to the causes of action asserted against Ocwen in 

the Complaint.  The Petition also includes a cause of action to quiet title.  Sommer Declaration at 

¶¶ 20-21.  Likewise, the First Amended Petition includes a “Bill” alleging Plaintiffs’ damages 
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and request for compensation that is nearly identical to the Bill included in the Complaint.  

Sommer Declaration at ¶ 22. 

RESPONSE 

38. The Motion seeks authority to amend the Complaint to add PHH and 

Bayview as defendants to the Adversary Proceeding.  The Motion is supported by an 

accompanying Affidavit and Memorandum of Law [AP Dkt. Nos. 10, 11].  The Plaintiffs seek to 

add PHH and Bayview as defendants as result of Ocwen’s transfer of the servicing of the Loan to 

PHH and, subsequently, PHH’s transfer of the servicing to Bayview.   Due to such transfers, the 

Plaintiffs contend that it is appropriate that these parties be added to the Adversary Proceeding 

because the Plaintiffs allege PHH lacks standing, and in order to determine the alleged, 

competing claims to the Plaintiffs’ property.  See Motion at p. 2; Affidavit in Support of Motion 

for Leave to Amend Adversary Proceeding [AP Dkt. No. 10].

A. The Court Does Not Have Jurisdiction Over PHH or Bayview

39. Although nothing precludes Plaintiffs from pursing causes of action 

against PHH and Bayview in a court of competent jurisdiction, this Court does not have such 

subject matter jurisdiction over either PHH or Bayview.  While the issue is not before the Court, 

jurisdiction over Ocwen is similarly absent.

40. Third parties do not have an unfettered right to seek redress before the 

Bankruptcy Court.  The jurisdiction of the bankruptcy court, like other federal courts, is limited.  

Celotex Corp. v. Edwards, 514 U.S. 300, 307 (1995).  “Congress has prescribed the scope of 

bankruptcy jurisdiction over civil proceedings (as opposed to cases) in 28 U.S.C. § 1334(b), 

limiting it to proceedings that arise in a bankruptcy case or arise under the bankruptcy law (i.e., 

core proceedings) and proceedings that relate to a bankruptcy case (i.e., non-core proceedings).”  
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Masterwear Corp. v. Rubin Baum Levin Constant & Friedman (In re Masterwear Corp.), 241 

B.R. 511, 515 (Bankr. S.D.N.Y. 1999).

41. The alleged controversy between the Plaintiffs on the one hand, and PHH 

and Bayview on the other, does not come within the Court’s “arising in” or “arising under 

jurisdiction” under 28 U.S.C. § 1334(b).5  Thus, the only authority that this Court has to 

adjudicate the dispute is through “related to” jurisdiction. Related to jurisdiction exists “in any 

civil action where the outcome might have any ‘conceivable effect’ on a [bankruptcy case].”  

Sealink Funding Ltd. v. Deutsche Bank AG (In re Residential Capital, LLC), 489 B.R. 36, 44 

(Bankr. S.D.N.Y. 2013) (quoting In re Cuyahoga Equip. Corp., 980 F. 2d 110, 114 (2d. Cir. 

1992); Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1984), overruled on other grounds by

Things Remembered, Inc. v. Petrarca, 516 U.S. 124 (1995) (a proceeding is related to a 

bankruptcy case when “the outcome of that proceeding could conceivably have any effect on the 

estate ... [and] could alter the debtor’s rights, liabilities, options, or freedom of action (either 

positively or negatively)....”; see also Celotex Corp., 514 U.S. at 308 n. 6 (1995) (“[W]hatever 

[‘related to’] test is used, these cases make clear that bankruptcy courts have no jurisdiction over 

proceedings that have no effect on the estate of the debtor.”).

42. The outcome of the Adversary Proceeding as against defendants PHH and 

Bayview would not have any conceivable effect on the implementation Plan, the Debtors’ 

estates, the liabilities of the Liquidating Trust nor the administration of the Liquidating Trust.  

                                                
5 Controversies arise in Title 11 when they “are not based on any right expressly created by Title 11, but 
nevertheless, would have no existence outside of the bankruptcy[; i]n other words, a ‘controversy arises in Title 11’ 
when ‘it would have no practical existence [but for] the bankruptcy.’”  Grausz v. Englander, 321 F.3d 467, 471 (4th 
Cir. 2003) (citations omitted).  Claims arise under Title 11 if the claims “clearly invoke substantive rights created by 
bankruptcy law….”  Glinka v. Fed. Plastics Mfg., Ltd. (In re Housecraft Indus. USA, Inc.), 310 F.3d 64, 70 (2d Cir.
2002).  Although it is not clear from the Motion the precise causes of action Plaintiffs would assert against either 
PHH or Bayview, like the pending claims against Ocwen, are non-core state law claims.  As noted above, Plaintiffs 
have raised nearly identical causes of action against Ocwen in the State Court Litigation. See supra ¶ 37.
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First, none of the Debtors either holds or services the Note, with servicing having been 

transferred to Ocwen by GMACM approximately seven years ago and prior the Plan Effective 

Date.  Second, presumably, the relief Plaintiffs would seek as against PHH and Bayview would 

somehow implicate their rights as servicers of the Loan and the parties’ respective rights and 

obligations under the Loan.  Any relief awarded would solely implicate the respective rights of 

non-Debtor parties. This Court has previously ruled in the Chapter 11 Cases that it does not have 

jurisdiction over disputes between former borrowers and their mortgage loan servicers:  

this Court does not have jurisdiction to adjudicate a dispute over loan documents 
between [a borrower] and Ocwen; the sale of Debtors’ Platform Assets to Ocwen 
concluded months ago, therefore this dispute would have no conceivable effect on 
the Debtors’ estate.  See Pacor, Inc. v. Higgins, 743 F.2d 984, 994 (3d Cir. 1985) 
(holding that civil proceeding is related to bankruptcy case when “the outcome of 
that proceeding could conceivably have any effect on the estate being 
administered in bankruptcy.”).

Order Denying Julio Pichardo’s Requests for Relief, at 5 [Docket No. 3521]. Third, because the 

Plaintiffs have not filed a proof of claim in the Chapter 11 Cases, the Bar Date Order and Plan 

Injunction Provisions enjoin them from seeking any relief against the Debtors. As this Court 

cannot grant any relief to Plaintiffs, there is simply no scenario under which the Court’s 

adjudication of a dispute between the Plaintiffs and their loan servicers could have an effect on 

the Debtors’ estates.6  Fourth, this Adversary Proceeding was not contemplated by the Plan, and 

it would not result in the recovery of funds that could be distributed by the Liquidating Trust to 

the Debtors’ creditors under the Plan nor diminish those recoveries. See In re Residential 

                                                
6 There is nothing before the Court to even so much as suggest that either PHH or Bayview would have any right to 
seek indemnification against any of the Debtors or the Liquidating Trust. While the Liquidating Trust cannot 
envision any foundation for such a claim, the assertion of any claim to indemnity would be futile.  Prior to the Plan 
Effective Date, in February 2013, GMACM transferred the servicing of the Loan to Ocwen (see supra ¶ 24) and, in 
March of 2013, Homecomings assigned the Deed of Trust to Ocwen. See supra ¶ 24. The Bar Date and Plan 
Injunction Provisions would enjoin any such indemnification claims.  Not to mention that the Liquidating Trust has 
completed the reconciliation of all of the claims filed against the Debtors’ estates, including administrative expense 
claims.  See Motion for an Order Extending the Term of the ResCap Liquidating Trust [Dkt. No. 10670], at ¶ 3.
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Capital, LLC, No. 14 CIV. 5453 (PGG), 2016 WL 1203756, at *4 (S.D.N.Y. Mar. 22, 2016). As 

a result, related to jurisdiction is simply absent here. 

43. Whether the “related to” jurisdiction of the bankruptcy court is limited in 

the period following the effective date of a confirmed plan, as is the situation here, remains an 

“open question in the Second Circuit” Lehman Bros. Holdings Inc. v. 1st Advantage Mortg., 

LLC (In re Lehman Bros. Holdings Inc.), Adv. Proc. No. 16-01019 (SCC), 2018 Bankr. LEXIS 

2406, at *13 (Bankr. S.D.N.Y. Aug. 13, 2018) (citing  Allstate Ins. Co. v. Citimortgage, Inc., No. 

11-cv-1927, 2012 WL 967582, at *5 (S.D.N.Y. Mar. 13, 2012)). Those courts adhering to a 

more restricted approach apply the “close nexus” test, that is, “the matter must have a ‘close 

nexus to the bankruptcy plan or proceeding’ as when the matter affects the interpretation, 

implementation, consummation, execution, or administration of the confirmed plan or 

incorporated litigation trust agreement[,]” for the court to exercise jurisdiction. Penthouse Media 

Grp. v. Guccionne (In re Gen. Media, Inc.), 335 B.R. 66, 73 (Bankr. S.D.N.Y. 2005) (quoting

Binder v. Price Waterhouse & Co. (In re Resorts Int’l, Inc.), 372 F.3d 154, 188-89 (3d Cir. 

2004)).  In addition, the confirmed must provide for the retention of jurisdiction over the dispute.  

Penthouse Media, 335 B.R. at 73-74; see also In re Residential Capital, 489 B.R. at 46 n.9.  

Other courts in this district have declined to adopt the close nexus test.  See Allstate Ins. Co. v. 

Citimortgage, Inc., No. 11 Civ. 1927 (RJS), 2012 WL 967582, at *5 (S.D.N.Y. Mar. 13, 2012) 

(noting the divergence in decisions adopting the close nexus test in the circuit); see also ResCap 

Liquidating Trust v. Primary Capital Advisors, LLC (In re Residential Capital, LLC), 527 B.R. 

865, 870 (S.D.N.Y. 2014) (noting some split in authority and that at least some courts hold that 

post-confirmation related to jurisdiction encompasses “all actions in which the outcome could 

have a ‘conceivable effect’ on the bankruptcy estate[ ]”).  For the reasons discussed above, 
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because the Court does not have “related to” jurisdiction  over the alleged dispute between the 

Plaintiffs, PHH and Bayview under the more stringent “conceivable effects” standard, the 

absence of the “close nexus” test (to the extent applicable) is satisfied.7

B. Plaintiffs Causes of Action Against PHH and Bayview Would, in All Likelihood be 
Barred by Res Judicata

44. Assuming, for arguments sake, that the Court could exercise subject 

matter jurisdiction over the Plaintiffs’ causes of action against PHH and Bayview, such claims, 

in all likelihood, would be barred by res judicata.  The Plaintiffs’ First Amended Petition filed in 

the State Court Action raises causes of action against Ocwen nearly identical to those raised in 

the Complaint.  See Sommer Declaration at ¶¶ 19-21, and, as explained above, under Missouri 

law, the Dismissal Order should be considered a final order for res judicata purposes. Supra ¶ 

29.

45. Res judicata provides that “a final judgment on the merits of an action 

precludes the parties or their privies from relitigating issues that were or could have been raised 

in that action.” Burgos v. Hopkins, 14 F.3d 787, 789 (2d Cir. 1994) (quoting Allen v. McCurry, 

449 U.S. 90, 94 (1980)).  The doctrine is applicable to state court judgements. See, e.g., Niles v. 

Wilshire Inv. Grp., LLC, 859 F. Supp. 2d 308, 338 (E.D.N.Y. 2011) (“In applying the doctrine of 

res judicata, [a court] must keep in mind that a state court judgment has the same preclusive 

effect in federal court as the judgment would have had in state court.”) (internal quotation marks 

and citations omitted).  

                                                
7 The third-party dispute alleged by the Plaintiffs has absolutely no nexus to the confirmed Plan or its interpretation, 
the post-confirmation administration of the Chapter 11 Cases, the administration of Liquidating Trust or 
distributions to the Debtors’ creditors.  In re Lehman Brothers Holdings, Inc., No. 18-CV-8986-VEC, 2019 WL 
2023723, at *4, 5 (S.D.N.Y. May 8, 2019).  
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46. It is well settled that, under the doctrine of res judicata, litigants, such as 

Plaintiffs, are not permitted more than “one bite of the apple.”  Sure-Snap Corp. v. State St. Bank 

& Trust Co., 948 F.2d 869, 870 (2d Cir. 1991).  Accordingly, res judicata prevents a party from 

re-litigating a cause of action, thereby giving finality to legal proceedings.  Kelley v. S. Bay 

Bank (In re Kelley), 199 B.R. 698, 702 (B.A.P. 9th Cir. 1996).

47. Federal courts look to state law for the preclusive effects of a state court 

judgment.  See, e.g., Migra v. Warrant City Sch. Dist. Bd. of Educ., 465 U.S. 75, 81 (1984); 

DiSorbo v. Hoy, 343 F.3d 172, 182-83 (2d Cir. 1996); Omernick v. LaRocque, 406 F. Supp. 

1156, 1159 (W.D. Wis. 1976), aff’d sub nom., Omernick v. Wis., 539 F.2d 715 (7th Cir. 1976); 

see also 28 U.S.C. § 1738 (federal courts must afford state court decisions full faith and credit).  

48. By the Dismissal Order entered in the State Court Litigation, the First 

Amended Petition was dismissed for failing to state a claim. Sommer Declaration ¶¶ 8-10. 

Plaintiff's identical claims in this Adversary Proceeding, therefore, should be barred. See Bench 

v. Collins, 28 S.W.3d 453, 457 (Mo. Ct. App. 2000) (claims alleging identical counts and factual 

bases as those in prior action dismissed for failure to state a claim are barred by res judicata). 

49. In addition, Plaintiffs’ claims have now been decided by final judgment, 

the Dismissal Order having become final with no action by Plaintiffs.  There are four additional 

requirements, or “identities,” for res judicata to attach under Missouri law: “(1) identity of the 

thing sued for; (2) identity of the cause of action; (3) identity of the persons and parties to the 

action; and (4) identity of the quality of the person for or against whom the claim is made.”  Roy 

v. MBW Constr., Inc., 489 S.W.3d 299, 304 (Mo. Ct. App. 2016) (citing King Gen. Contractors, 

Inc. v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. 

1991) (en banc). 
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50. For the identity of the cause of action to be the same, “[i]t is not necessary 

that the causes of action be identical, but the claims must have arisen out of the ‘same act, 

contract, or transaction.’”  Xiaoyan Gu v. Da Hua Hu, 447 S.W.3d 680, 690 (Mo. Ct. App. 2014)

(citation omitted).  The parties also do not have to be identical because “res judicata applies to 

the parties and their privies, meaning that the party in the instant action need not have actually 

been a party in the prior action.”  Id.  The “quality of the person” element is met if a defendant’s 

status is the same in both suits.  See Jordan v. Kan. City, 929 S.W.2d 882, 887 (Mo. Ct. App. 

1996).  Here, Plaintiffs are suing nearly identical parties, in the same capacities, concerning the 

same property.  Therefore, the only remaining issue is whether Plaintiffs’ claims fulfill the 

“identity of the thing sued for.”  In this case, Plaintiffs seek the same remedies they sought in the 

State Court Action.  

51. Thus, through the application of res judicata, PHH and Bayview would 

have persuasive arguments that Complaint should be dismissed as to each.  Under these 

circumstances, amending the Complaint to add these parties would, in all likelihood, be a futile 

endeavor.  

52. The Respondents respectfully submit that although this Court does not 

have subject matter jurisdiction over PHH and Bayview and the causes of action against PHH 

and Bayview (and Ocwen as well) would likely fail, Plaintiffs are not foreclosed from asserting 

their claims against PHH or Bayview.  They are free to bring their causes of action before the 

Missouri courts, or any other court with appropriate jurisdiction, as they have done in the past.  
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RESERVATION OF RIGHTS

53. Respondents expressly reserves any all rights and defenses with respect 

the Adversary Proceeding. 

Wherefore, the Respondents respectfully request that the Court deny the Motion 

in its entirety and grant Respondents such other and further relief as is just and proper.

Dated:  February 26, 2020
New York, New York 

/s/ Norman S. Rosenbaum
Norman S. Rosenbaum
MORRISON & FOERSTER LLP
250 W 55th St.
New York, New York 10019
Telephone: (212) 468-8000
Facsimile: (212) 468-7900

Counsel for the ResCap Liquidating Trust

/s/ Chelsey Rosenbloom
Chelsey Rosenbloom 
Hilary Sommer
BRYAN CAVE LEIGHTON PAISNER LLP
1290 Sixth Avenue 
New York, New York 10104
Telephone: (212) 541-2000
Facsimile: (212) 541- 4630

Counsel to Ocwen Loan Servicing, LLC
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1 

 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK  

----------------------------------------------------x 

      : 

In re       : Chapter 11 

      : 

RESIDENTIAL CAPITAL, LLC, et al., 
1
 : Case No. 12-12020 (MG) 

  :  

  :  

      : (Jointly Administered) 

  Debtors.   : 

----------------------------------------------------x 

AFFIDAVIT OF SERVICE 
 

I, Lydia Do, depose and say that I am employed by Kurtzman Carson Consultants LLC 

(KCC), the claims and noticing agent for the Debtors.  

 

A. On or before October 5, 2012 at my direction and under my supervision, employees of 

KCC caused the following document to be served via First Class Mail upon Alberto 

Rodriguez, 1232 Wissmann Drive, Ballwin, MO 63011. As of the date of this 

Affidavit, the mailing to this address has not been returned to KCC as undeliverable: 

 

 Notice of Deadlines for Filings Proofs of Claim, attached hereto as Exhibit A 

 

 

 

 

 

 

 

 

[Space Left Intentionally Blank] 

 

 

 

 

 

 

 

 

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification number, are: Residential Capital, LLC (0738); ditech, LLC (7228); DOA Holding 

Properties, LLC (4257); DOA Properties IX (Lots-Other), LLC (3274), EPRE LLC (7974); Equity Investment I, LLC (2797); ETS of Virginia, Inc. (1445); ETS of Washington, Inc. (0665); 

Executive Trustee Services, LLC (8943); GMAC Model Home Finance I, LLC (8469); GMAC Mortgage USA Corporation (6930); GMAC Mortgage, LLC (4840); GMAC Residential Holding 

Company, LLC (2190); GMAC RH Settlement Services, LLC (6156); GMACM Borrower LLC (4887); GMACM REO LLC (2043); GMACR Mortgage Products, LLC (6369); GMAC-RFC 

Holding Company, LLC (3763); HFN REO Sub II, LLC (N/A); Home Connects Lending Services, LLC (9412); Homecomings Financial Real Estate Holdings, LLC (6869); Homecomings 

Financial, LLC (9458); Ladue Associates, Inc. (3048); Passive Asset Transactions, LLC (4130); PATI A, LLC (2729); PATI B, LLC (2937); PATI Real Estate Holdings, LLC (5201); RAHI A, 

LLC (3321); RAHI B, LLC (3553); RAHI Real Estate Holdings, LLC (5287); RCSFJV204, LLC (2722); Residential Accredit Loans, Inc. (8240); Residential Asset Mortgage Products, Inc. 

(5181); Residential Asset Securities Corporation (2653); Residential Consumer Services of Alabama, LLC (5449); Residential Consumer Services of Ohio, LLC (4796); Residential Consumer 

Services of Texas, LLC (0515); Residential Consumer Services, LLC (2167); Residential Funding Company, LLC (1336); Residential Funding Mortgage Exchange, LLC (4247); Residential 

Funding Mortgage Securities I, Inc. (6294); Residential Funding Mortgage Securities II, Inc. (8858); Residential Funding Real Estate Holdings, LLC (6505); Residential Mortgage Real Estate 

Holdings, LLC (7180); RFC Asset Holdings II, LLC (4034); RFC Asset Management, LLC (4678); RFC Borrower LLC (5558); RFC Constructing Funding, LLC (5730); RFC REO LLC (2407); 

RFC SFJV-2002, LLC (4670); RFC-GSAP Servicer Advance, LLC (0289) 
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Residential Capital, LLC (ResCap), previously announced that it and its subsidiaries, including 
GMAC Mortgage, are restructuring under Chapter 11.   Although you may not be familiar with 
our name, ResCap is the parent company of GMAC Mortgage. You are receiving this letter 
because you have been identified as a current customer, or were at one time considering 
completing a loan application with GMAC Mortgage.  
 
From time to time throughout these Chapter 11 proceedings, you may receive legal notices in the 
mail related to ResCap’s bankruptcy case. Enclosed with this letter is a legal document, which is 
being mailed to a wide range of parties. The legal notice enclosed with this letter relates to the 
process for filing “Proofs of Claim” in our Chapter 11 proceedings. This notice is being sent to 
potential creditors who are or may be owed payment for obligations that arose prior to May 14, 
2012, the date that ResCap filed for Chapter 11.   
 
ResCap is providing this notice to all customers and mortgage loan applicants not because 
ResCap believes that you have claims against ResCap, but because ResCap may be unaware of 
claims a customer believes he or she may have. 
 
The enclosed notice describes the “Bar Date” – the legal deadline by which any creditor must file 
a Proof of Claim in these Chapter 11 proceedings for any obligations that arose prior to 
May 14, 2012. The Bar Date is November 9, 2012 at 5:00 p.m. (Eastern Time). 
 
Please review the enclosed notice materials carefully. If you believe you have a claim against the 
Debtors for a matter or obligation that arose prior to May 14, 2012, you must file a Proof of 
Claim by November 9, 2012 at 5:00 p.m. (Eastern Time), in accordance with the procedures set 
forth in the notice.  A Proof of Claim form may be obtained at www.kccllc.net/rescap. 
 
If you are a defendant in a foreclosure action you do not need to file a Proof of Claim to protect 
your defense to foreclosure, unless you have asserted any affirmative defenses that request 
monetary relief. You do not need to file a Proof of Claim for you mortgage amount.  Your 
obligations under your loan agreement have not changed.  As such, you should continue to make 
your scheduled loan payments on time and in full to the address listed on your monthly account 
statement.   
 
For additional information, please contact the ResCap Restructuring Hotline at 888-926-
3479, or submit an inquiry at www.kccllc.net/rescap.  If you require legal advice, however, 
you may also wish to consult a lawyer to discuss the filing of a Proof of Claim. 
 
Thank you for your continued support. 
 
Residential Capital, LLC 
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If you have any questions related to this notice, please call (888) 926-3479 
 
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
Gary S. Lee 
Lorenzo Marinuzzi 
 
Counsel for the Debtors and  
Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 
In re: 
 
RESIDENTIAL CAPITAL, LLC, et al.,  
 
    Debtors. 

) 
) 
) 
) 
) 
) 
) 

 
Case No. 12-12020 (MG) 
 
Chapter 11 
 
Jointly Administered 
 

NOTICE OF DEADLINES FOR FILING PROOFS OF CLAIM 

TO ALL PERSONS AND ENTITIES WITH CLAIMS AGAINST RESIDENTIAL CAPITAL, LLC OR ITS AFFILIATED ENTITIES THAT 
ARE ALSO DEBTORS AND DEBTORS IN POSSESSION: 

On August 29, 2012, the United States Bankruptcy Court for the Southern District of New 
York (the U.S. Bankruptcy Court”) entered an order (the “Bar Date Order”) establishing 
November 9, 2012 at 5:00 p.m. (Prevailing Eastern Time) (the “General Bar Date”) as the last 
date and time for each person or entity (including individuals, partnerships, corporations, joint 
ventures, corporations, estates, trusts, and governmental units) to file a proof of claim against 
Residential Capital, LLC its affiliates that are also debtors and debtors in possession in those 
proceedings (collectively, the “Debtors”). Solely as to governmental units the Bar Date Order 
established November 30, 2012 at 5:00 p.m. (Prevailing Eastern Time) as the last date and 
time for each such governmental unit to file a proof of claim against the Debtors (the 
“Governmental Bar Date,” and, together with the General Bar Date, the “Bar Dates”). 

The Bar Dates and the procedures set forth below for filing proofs of claim apply to all claims 
against the Debtors that arose before May 14, 2012, the date on which the Debtors commenced 
cases under Chapter 11 of the United States Bankruptcy Code (the “Petition Date”), except for 
those holders of the claims listed in section 4 below that are specifically excluded from the 
General Bar Date filing requirement. 
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1. WHO MUST FILE A PROOF OF CLAIM 

You MUST file a proof of claim to vote on a Chapter 11 plan filed by the Debtors or to share 
in distributions from the Debtors’ bankruptcy estates if you have a claim that arose before the 
filing of the Debtors’ Chapter 11 petitions on the Petition Date and it is not one of the types of 
claims described in section 4 below.  Claims based on acts or omissions of the Debtors that 
occurred before the Petition Date must be filed on or before the applicable Bar Date, even if such 
claims are not now fixed, liquidated or certain or did not mature or become fixed, liquidated or 
certain before the Petition Date. 

Under section 101(5) of the Bankruptcy Code and as used in this Notice, the word “claim” 
means: (a) a right to payment, whether or not such right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, 
secured, or unsecured; or (b) a right to an equitable remedy for breach of performance if such 
breach gives rise to a right to payment, whether or not such right to an equitable remedy is 
reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured or 
unsecured. 

 

2.  WHAT TO FILE 

Each filed proof of claim must conform substantially to the Proof of Claim Form (as defined in 
the Bar Date Order).  Copies of the Proof of Claim Form may be obtained at 
http://www.kccllc.net/rescap.  Each proof of claim must be signed by the claimant or by an 
authorized agent of the claimant.  Each proof of claim must be written in English and be 
denominated in United States currency.  You should attach to each completed proof of claim any 
documents on which the claim is based (if voluminous, attach a summary) or an explanation as 
to why the documents are not available. 

Any holder of a claim against more than one Debtor must file a separate proof of claim with 
respect to each such Debtor and all holders of claims must identify on their proof of claim the 
specific Debtor against which their claim is asserted.  A list of the names of the Debtors and their 
respective case numbers is attached to the Proof of Claim Form. 

Under the Bar Date Order, the filing of a Proof of Claim Form shall be deemed to satisfy the 
procedural requirements for the assertion of administrative priority claims under section 
503(b)(9) of the Bankruptcy Code. 
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3. WHEN AND WHERE TO FILE 

Except as provided for herein, all proofs of claim must be filed so as to be actually received on 
or before November 9, 2012 at 5:00 p.m. (Prevailing Eastern Time), or solely as to 
governmental units on or before November 30, 2012 at 5:00 p.m. (Prevailing Eastern 
Time), at: 

(i) If by mail or overnight courier: 

ResCap Claims Processing Center, c/o KCC
PO Box 5004 

Hawthorne, CA 90250 

 

 

(ii) if by hand delivery:   

United States Bankruptcy Court for the Southern District of New York 
One Bowling Green, Room 534 

New York, New York 10004 

or  

ResCap Claims Processing Center, c/o KCC 
2335 Alaska Ave 

El Segundo, CA 90245 

Proofs of claim will be deemed timely filed only if actually received at the ResCap Claims 
Processing Center or hand delivered to the U.S. Bankruptcy Court on or before 5:00 p.m. 
(Prevailing Eastern Time) on the applicable Bar Date.  Proofs of claim may not be delivered by 
facsimile, or electronic mail. 

 

4. WHO NEED NOT FILE A PROOF OF CLAIM 

You do not need to file a proof of claim on or before the General Bar Date if you are: 

(a) Any person or entity that has already properly filed a proof of claim against the 
applicable Debtor or Debtors with the Clerk of the Bankruptcy Court for the 
Southern District of New York in a form substantially similar to the Proof of 
Claim Form; 

(b) Any person or entity whose claim is listed on the Debtors’ schedules of assets and 
liabilities and/or schedules of executory contracts and unexpired leases 
(collectively, the “Schedules”), provided that: (i) the claim is not scheduled as 
“disputed,” “contingent” or “unliquidated”; and (ii) the claimant agrees with the 
amount, nature and priority of the claim as set forth in the Schedules; and (iii) the 
claimant agrees that the claim is an obligation of the specific Debtor against 
which the claim is listed on the Schedules; 
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(c) Any person or entity that holds a claim that has been allowed by an order of the 
Court entered on or before the applicable Bar Date; 

(d) Any person or entity whose claim has been paid in full by any of the Debtors; 

(e) Any person or entity that holds a claim for which specific deadlines have been 
fixed by an order of the Court entered on or before the applicable Bar Date; 

(f) Any person or entity that holds a claim allowable under sections 503(b) and 
507(a) of the Bankruptcy Code as an expense of administration (other than any 
claim allowable under section 503(b)(9) of the Bankruptcy Code);  

(g) Any Debtor having a claim against another Debtor or any of the non-debtor 
subsidiaries of Residential Capital, LLC having a claim against any of the 
Debtors; 

(h) Any person or entity that holds an interest in any of the Debtors, which interest is 
based exclusively upon the ownership of common stock, membership interests, 
partnership interests, or warrants or rights to purchase, sell or subscribe to such a 
security or interest; provided, however, that interest holders that wish to assert 
claims (as opposed to ownership interests) against any of the Debtors that arise 
out of or relate to the ownership or purchase of an interest, including claims 
arising out of or relating to the sale, issuance, or distribution of the interest, must 
file Proofs of Claim on or before the applicable Bar Date, unless another 
exception identified herein applies;  

(i) Any person or entity whose claim is limited exclusively to the repayment of 
principal, interest, and/or other applicable fees and charges (a “Debt Claim”) on 
or under any bond or note issued or guaranteed by the Debtors pursuant to an 
indenture (the “Debt Instruments”); provided, however, that (i) the foregoing 
exclusion in this subparagraph shall not apply to the Indenture Trustee under the 
applicable Debt Instruments (an “Indenture Trustee”), (ii) the Indenture Trustee 
shall be required to file one Proof of Claim, on or before the General Bar Date, 
with respect to all of the Debt Claims on or under each of the applicable Debt 
Instruments, and (iii) any holder of a Debt Claim wishing to assert a claim, other 
than a Debt Claim, arising out of or relating to a Debt Instrument shall be required 
to file a Proof of Claim on or before the Bar Date, unless another exception in this 
paragraph applies;  

(j) Any person or entity holding a claim for principal, interest and other fees and 
expenses under the Debtors’ secured financing facilities (the “Financing 
Facilities”)1 to the extent of, and only for such claims relating to the Financing 
Facilities; or 

                                                 
1 “Financing Facilities” as used herein shall mean the Debtors’ financing facilities that are exempt from filing a 
Proof of Claim Form as previously ordered by the Court [Docket Nos. 471, 490 and 491]. 
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 (k) Any person or entity that holds a claim against a securitization trust (each a 
“Trust”) that is based exclusively upon the ownership of a note, bond and/or 
certificate backed by mortgage loans held by the Trust; provided, however, that 
holders of such notes, bonds and/or certificates that wish to assert claims against 
the Debtors (as opposed to claims against the applicable Trust) must file Proofs of 
Claim on or before the applicable Bar Date, unless another exception identified 
herein applies. 

This Notice is being sent to many persons and entities that have had some relationship with or 
have done business with the Debtors but may not have an unpaid claim against the Debtors.  
Receipt of this Notice does not mean that you have a claim or that the Debtors or the Court 
believe that you have a claim against the Debtors. 

 

5. EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

If you have a claim arising out of the rejection of an executory contract or unexpired lease, you 
must file a proof of claim by the later of (a) the applicable Bar Date and (b) thirty (30) days after 
the date of entry of an order of rejection (unless the order of rejection provides otherwise). 

 

6. CONSEQUENCES OF FAILURE TO FILE A PROOF OF CLAIM BY THE BAR 
DATE  

ANY HOLDER OF A CLAIM THAT IS NOT EXCEPTED FROM THE 
REQUIREMENTS OF THE BAR DATE ORDER, AS DESCRIBED IN SECTION 4 
ABOVE, AND THAT FAILS TO TIMELY FILE A PROOF OF CLAIM IN THE 
APPROPRIATE FORM WILL BE FOREVER BARRED, ESTOPPED AND ENJOINED 
FROM ASSERTING SUCH CLAIM AGAINST THE DEBTORS, THEIR SUCCESSORS, 
THEIR CHAPTER 11 ESTATES AND THEIR RESPECTIVE PROPERTY OR FILING 
A PROOF OF CLAIM WITH RESPECT TO SUCH CLAIM, FROM VOTING ON ANY 
PLAN OF REORGANIZATION FILED IN THESE CASES AND FROM 
PARTICIPATING IN ANY DISTRIBUTION IN THE DEBTORS’ CASES ON 
ACCOUNT OF SUCH CLAIM OR RECEIVING FURTHER NOTICES REGARDING 
SUCH CLAIM. 

 

7. THE DEBTORS’ SCHEDULES AND ACCESS THERETO 

You may be listed as the holder of a claim against one or more of the Debtors in the Debtors’ 
Schedules.  If you rely on the Debtors’ Schedules, it is your responsibility to determine that your 
claim is accurately listed on the Schedules.  If you agree with the nature, amount and status of 
your claim as listed on the Debtors’ Schedules, and if you do not dispute that your claim is 
against only the specified Debtor, and if your claim is not described as “disputed,” “contingent,” 
or “unliquidated,” you need not file a proof of claim.  Otherwise, or if you decide to file a proof 
of claim, you must do so before the applicable Bar Date in accordance with the procedures set 
forth in this Notice. 
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Copies of the Debtors’ Schedules are available for inspection on the Court’s internet website at 
www.nysb.uscourts.gov and on the independent website maintained by the Debtors, 
http://www.kccllc.net/rescap.  A login and password to the Court’s Public Access to Electronic 
Court Records (“PACER”) are required to access www.nysb.uscourts.gov and can be obtained 
through the PACER Service Center at www.pacer.psc.uscourts.gov.  Copies of the Schedules 
may also be examined between the hours of 9:00 a.m. and 4:30 p.m. (Prevailing Eastern Time), 
Monday through Friday, at the Office of the Clerk of the Bankruptcy Court, One Bowling Green, 
Room 511, New York, New York 10004-1408. 

Copies of the Debtors’ Schedules may also be obtained by written request to the Debtors’ 
claims agent at the address set forth below:   

ResCap Claims Processing Center 
c/o KCC 

PO Box 5004 
Hawthorne, CA 90250 

 

8. RESERVATION OF RIGHTS 

The Debtors reserve their right to object to any proof of claim, whether filed or scheduled, on 
any grounds.  The Debtors reserve their right to dispute or to assert offsets or defenses to any 
claim reflected on the Schedules or any amendments thereto, as to amount, liability, 
classification or otherwise, and to subsequently designate any claim as disputed, contingent, 
unliquidated or undetermined. 

A holder of a possible claim against the Debtors should consult an attorney regarding 
matters in connection with this Notice, such as whether the holder should file a Proof of 
Claim.   

Dated: New York, New York 
August 29, 2012 

BY ORDER OF THE COURT 
 

Gary S. Lee 
Lorenzo Marinuzzi  
MORRISON & FOERSTER LLP 
1290 Avenue of the Americas 
New York, New York 10104 
 
Counsel for the Debtors and  
Debtors in Possession 
 

 
 
 

If you have any questions related to this notice, please call (888) 926-3479 
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Exhibit 2

Declaration of Ronald Casperite
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DECLARATION Page 1

UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Alberto Rodriguez, et al. :
:

Plaintiffs, :
:

                   v. :
:

Residential Capital, LLC, et al. :
:

Defendants. :

Adv. Proc. 19-01320 (MG) 

------------------------------------------------------x
In re :

:
Residential Capital, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

DECLARATION OF RONALD CASPERITE

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the following 

statements are true and correct:

1. My name is Ronald Casperite I am over the age of 18 years, have never been 

convicted of a crime, and am fully competent to make this declaration. I have personal 

knowledge of all the facts stated herein, and all statements of fact contained herein are true and 

correct.

2. I hold a position as a Loan Analyst at Ocwen Financial Corporation, whose 

indirect subsidiary is PHH Mortgage Corporation, successor by merger to Ocwen, Loan 

Servicing, LLC (“PHH”).  In the regular performance of my job functions, I am familiar with the 
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DECLARATION Page 2

business records maintained by PHH for the purpose of servicing mortgage loans, collecting 

payments and pursuing any delinquencies (the “Servicing Records”). The Servicing Records 

typically include electronic data compilations and imaged documents pertaining to the loans it 

services. Based on my training and general knowledge of the processes by which they are created 

and maintained, the Servicing Records were made at or near the time by, or from information 

provided by, persons with knowledge of the activity and transactions reflected in such records, 

and are kept in the ordinary course of the business activity regularly conducted by PHH. It is the 

regular practice of PHH to make and update its Servicing Records.

3. I am familiar with the attached records and am authorized to make this 

declaration. The facts stated within this declaration are based on personal knowledge obtained 

from my review of the records and documents of PHH pertaining to the loan of Alberto 

Rodriguez and Maria Rodriguez, Plaintiffs in the current lawsuit, including the records attached 

as exhibits to this Declaration.

4. On or about September 14th, 2006, Plaintiff Alberto Rodriguez executed an 

Adjustable Rate Note (the “Note”) in favor of Homecomings Financial Network, Inc.

(“Homecomings”), as Lender, in the original principal amount of $194,560.00. On the same day, 

Plaintiffs Alberto Rodriguez and Maria Rodriguez executed a Deed of Trust (the Deed of Trust

and Note are collectively referred to as the “Loan”) on the in favor of Homecomings with 

Mortgage Electronic Registration Systems, Inc. ("MERS") acting as nominee for the lender, to 

secure the Note.  The Mortgage was filed of record on September 21, 2006, in Book 17305, Page 

911 in the Office of the Recorder of Deeds for St. Louis County, Missouri.  The Deed of Trust 

created a first lien on the real property and improvements located at 1232 Wissman Drive, St. 

Louis, Missouri 63011, and more particularly described as:
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Lot 3 of Forest Glen Estates, according to the plat thereof recorded 
in Plat Book 132 page(s) 80 of the St. Louis County Records.

(the “Property”). 

5. The Note contains a blank Allonge.

6. Homecomings serviced the Loan until January 1, 2007, when servicing 

transferred to GMAC Mortgage, LLC.

7. GMAC Mortgage, LLC serviced the loan from January 1, 2007 to February 16, 

2013, at which time servicing transferred to Ocwen. 

8. Ocwen serviced the Loan from February 16, 2013 to February 16, 2019, at which 

time servicing transferred to PHH.

9. On March 13, 2013, MERS, as nominee for Homecomings, assigned the Deed of 

Trust to Ocwen

10. Ocwen and PHH merged on June 1, 2019.

11. PHH serviced the Loan from February 16, 2019 to October 1, 2019, at which time 

servicing transferred to Bayview Loan Servicing, LLC ("Bayview").

12. The Loan is held by the Federal Home Loan Mortgage Corporation ("Freddie 

Mac") and Freddie Mac is the holder of the original Note.

13. For residential mortgage loans held by Freddie Mac, it has been and remains the 

policy of Freddie Mac to retain title of the mortgage loans assigned to Freddie Mac in the name 

of the servicer, with the servicer conducting any foreclosure process that may be necessary.  

14. As a consequence, an assignment of the mortgage to Freddie Mac is not recorded 

at the time the Loan enters the securitized trust.  

15. In the event a foreclosure proceeding is commenced, following the completion of 

the foreclosure and other requirements, title is formally assigned to Freddie Mac.  
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16. The process is mandated by the Freddie Mac servicing guides.  

17. Plaintiffs defaulted on the Loan, having failed to make the required payments 

from February 1, 2017, which is reflected in the Notice of Intention to Foreclose dated July 17, 

2019.

18. On several occasions, PHH attempted to assist Plaintiffs with loss mitigation to 

prevent foreclosure.

19. On or about April 24, 2017, Plaintiff's request for a loan modification was denied 

because Plaintiffs' income was too low for a viable modification plan.

20. On or about October 17, 2017, a trial loan modification plan was approved by 

PHH.

21. Plaintiffs failed to make the trial modification plan payments and therefore loan 

modification was denied or about December 4, 2017.

22. Plaintiffs again failed to comply with an offered trial modification plan, and 

therefore loan modification was denied on or about  October 15, 2019.

23. When servicing transferred from PHH to Bayview, a foreclosure was not pending 

and foreclosure was on hold.

24. Attached hereto are Exhibits 2-A through 2-M of records from PHH. These 

records are kept by PHH in the regular course of business, and it is the regular course of business 

of PHH for an employee or representative of PHH, with knowledge of the act, event, condition, 

opinion, or diagnosis, recorded to make the record or to transmit information thereof to be 

included in such record; and the record was made at or near the time or reasonably soon 

thereafter. The records attached hereto are the original or exact duplicates of the original.  These 

records are also identified as exhibits to this declaration and are indicated below:
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2-A Adjustable Rate Note; 

2-B Deed of Trust;

2-C Servicing Transfer from Homecomings to GMAC;

2-D Servicing Transfer from GMAC to Ocwen;

2-E Assignment of Mortgage to Ocwen;

2-F Servicing Transfer from Ocwen to PHH;

2-G Servicing Transfer from PHH to Bayview;

2-H Notice of Intention to Foreclose

2-I Acknowledgments of Requests for Mortgage Assistance

2-J April 24, 2017 Denial of Loan Modification

2-K Approval of Trial Modification Plan

2-L December 4, 2017 Denial of Loan Modification

2-M October 15, 2019 Denial of Loan Modification

FURTHER DECLARANT SAYETH NAUGHT.

Signed this 26th day of February, 2020.

/s/ Ronald E. Casperite

Printed Name: Ronald Casperite
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Exhibit 2-D
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Exhibit 2-I
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UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

------------------------------------------------------x
:

Alberto Rodriguez, et al. :
:

Plaintiffs, :
:

                   v. :
:

Residential Capital, LLC, et al. :
:

Defendants. :

Adv. Proc. 19-01320 (MG) 

------------------------------------------------------x
In re :

:
Residential Capital, LLC, et al., :

:
:

Debtors :

Case No. 12-12020 (MG)

Chapter 11

Jointly Administered
------------------------------------------------------x

DECLARATION OF HILARY H. SOMMER IN OPPOSITION TO  PLAINTIFFS' 
MOTION FOR LEAVE TO AMEND THE ADVERSARY PROCEEDING

Pursuant to 28 U.S.C. § 1746, Hilary H. Sommer states as follows:

1. I am an attorney for Ocwen Loan Servicing, LLC (“Ocwen”)  in this case.

2. On or about December 11, 2017, Plaintiffs filed a lawsuit in the Circuit Court of 

St. Louis County, Missouri as Case No. 17SL-CC04887 and entitled Alberto Rodriguez and 

Maria Rodriguez v. Ocwen Loan Servcing, LLC, et al ("State Court Action"). A true and accurate 

copy of the State Court Action docket is attached hereto as Exhibit 3-A.

3. The petition filed in the State Court Action named as defendants, Ocwen, 

Substitute Trustee Services and Does 1 through 15 inclusive.  A true and accurate copy of the 

Petition is attached hereto as Exhibit 3-B.
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4. Ocwen filed a Motion to Dismiss the State Court Action for failure to state a 

claim on January 23, 2018. A true and accurate copy of the Motion to Dismiss is attached hereto 

as Exhibit 3-C.

5. Plaintiffs, who were pro se, filed a Motion for Leave to Amend the Claim for 

Damages on February 20, 2018, which included both a "statement of facts" and causes of action. 

A true and accurate copy of the Motion for Leave to Amend the Claim for Damages is attached 

hereto as Exhibit 3-D.

6. Plaintiffs were granted leave to amend their claim for damages by Order dated 

March 9, 2018. That Order also denied Ocwen's Motion to Dismiss and granted Ocwen thirty 

(30) days to submit a new responsive pleading.  A true and accurate copy of the Order is attached 

hereto as Exhibit 3-E.

7. The Court thus treated the Motion for Leave to Amend Claim for Damages as a 

First Amended Petition.

8. Ocwen filed Motion to Dismiss the First Amended Petition for failure to state a 

claim on March 16, 2018. A true and accurate copy of the Motion to Dismiss the First Amended 

Petition is attached hereto as Exhibit 3-F.

9. Plaintiffs submitted an Opposition to the Motion to Dismiss on April 3, 2018. A 

true and accurate copy of the Opposition is attached hereto as Exhibit 3-G.

10. Argument on Ocwen's Motion to Dismiss was held, and the Court granted the 

Motion to Dismiss on June 4, 2018. A true and accurate copy of the Order and Judgment 

dismissing the case as to Ocwen is attached hereto as Exhibit 3-H.
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11. Plaintiffs filed a Notice of Appeal to the Missouri Court of Appeals for the 

Eastern District on or about June 20, 2018  A true and accurate copy of the Notice of Appeal is 

attached hereto as Exhibit 3-I.

12. The appeal was given Case Number ED106849.

13. At the time the case was appealed, the State Court Action remained pending as to 

defendant Substitute Trustee Services.

14. Ocwen moved to dismiss the appeal for lack of jurisdiction because there was not 

a final, appealable judgment since there were claims still pending in the trial court on March 25, 

2019. A true and accurate copy of the Motion to Dismiss the appeal is attached hereto as Exhibit 

3-J.

15. On or about April 3, 2019, the Court of Appeals issued its Order holding there 

was not a final, appealable judgment and dismissing the appeal. A true and accurate copy of the 

Order is attached hereto as Exhibit 3-K.

16. The Plaintiffs moved to transfer the appeal to the Supreme Court of Missouri21, 

which was denied on April 16, 2019. True and accurate copies of the Motion for Transfer and the 

Order of Denial are attached hereto as Exhibit 3-L and 3-M, respectively.

17. In the State Court Action, Plaintiffs voluntarily dismissed Substitute Trustee 

Corporation on April 9, 2019. A true and accurate copy of the Dismissal is attached hereto was 

Exhibit 3-N.

18. On June 10, 2019, the Court of Appeals issued its mandate to the trial court. A 

true and accurate copy of the Mandate is attached hereto as Exhibit 3-O.

19. There were no further filings in the State Court Action. (Ex.3-A.)
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20. The allegations in the Petition and First Amended Petition for Damages are 

substantially simliar, and in many cases identical, to the Complaint filed in this adversary 

proceeding.

21. Specifically, the Petition and the First Amended Petition aver causes of action 

against Ocwen for trespass, trover, covenant, fraud and quiet title.

22. The Petition and First Amended Petition include a "bill" alleging Plaintiffs' 

damages that is identical to the "bill" included in the instant Complaint.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 24th day of February, 2020.

/s/ Hilary H. Sommer
Hilary H. Sommer
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06/10/2019  Mandate from MO Ct of Appeals  

 THE APPEAL FROM THE JUDGMENT OF THE ST. LOUIS COUNTY CIRCUIT COURT IS HEREBY
DISMISSED.

 
04/09/2019  Voluntary Dismissal Filed  

      Filed By: ALBERTO RODRIGUEZ
 

09/04/2018  Judge/Clerk - Note  
 Certified copy of legal file prepared for Alberto Rodriguez.

 
08/31/2018  Filing:  

 REQUESTING TRANSCRIPT FILED.
      Filed By: ALBERTO RODRIGUEZ

 Filing:  
 Request for Transcript Filed.

 
06/27/2018  Ackn Notice of Appeal Filed  

 ACKNOWLEDGMENT FILED
 

06/22/2018  Judge/Clerk - Note  
 COPY OF ALBERTO RODRIGUEZ, PLAINTIFF, NOTICE OF APPEAL EMAILED TO MISSOURI

COURT OF APPEALS WITH RECEIPT #21SL4122553. COPY OF PLAINTIFF'S NOTICE OF APPEAL
TRANSMITTED THROUGH THE E-FILING SYSTEM TO ATTY. ROBERT J. HURTT.

      Filed By: ALBERTO RODRIGUEZ
 

06/20/2018  Receipt Filed  
 FILING FEE ON APPEAL PAID RECEIPT #21SL4122553
      Filed By: ALBERTO RODRIGUEZ

 Notice of Appeal Filed  
      Filed By: ALBERTO RODRIGUEZ

 
06/18/2018  Filing:  

 
06/11/2018  Judge/Clerk - Note  

 AMENDED PETITION NEEDS TO BE SIGNED BY JUDGE
 

Exhibit 3-A
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06/08/2018  Request Filed  
 ALIAS REQUEST

 Amended Motion/Petition Filed  
 SECOND AMENDED PETITION

 Receipt Filed  
 

06/06/2018  Tried by Court-Civil  

 Judgment Entered  
 ORDER AND JUDGMENT FILED. THE COURT ARGUMENT ON MAY 11, 2018 ON THE MOTION TO

DISMISS FIRST AMENDED PETITION FILED BY DEFENDANT OCWEN LOAN SERVICING LLC
(OCWEN). PLAINTIFF APPEARED PRO SE AND DEFENDANT OCWEN APPEARED BY COUNSEL.
THEREAFTER, THE COURT TOOK THE MATTER UNDER SUBMISSION. THE COURT HAS
REVIEWED PLAINTIFFS FIRST AMENDED PETITION AND CONSIDERED THE ARGUMENTS OF
PLAINTIFF AND OF DEFENDANTS COUNSEL. THE COURT FINDS THAT PLAINTIF FAILS TO
PLEAD SUFFICIENT FACTS TO STATE A CAUSE OF ACTION. ACCORDINGLY, IT IS THE ORDER
OF THE COURT THAT DEFENDANT OCWENS MOTIONS TO DISMISS PLAINTIFFS FIRST
AMENDED PETITION IS GRANTED. SO ORDERED: JUDGE NANCY M. WATKINS MCLAUGHLIN
DIV 21
     Associated Entries: 03/16/2018 - Motion to Dismiss   
     Associated Entries: 05/11/2018 - Cause Taken Under Advisement   

 
05/11/2018  Cause Taken Under Advisement  

 CAUSE CALLED ON DEFENDANT OCWEN LOAN SERVICING LLC'S MOTION TO DISMISS FIRST
AMENDE PETITON. PLAINTIFFS APPEARS PRO SE. DEFENDANT APPEARS BY COUNSEL.
MOTION HEARD AND TAKEN UNDER SUBMISSION. ME PLAINTIFF DEMAND DISCOVERY OF
DOCUMENTATION.

      Filed By: ROBERT JACOB HURTT
     Associated Entries: 06/06/2018 - Judgment Entered   
     Associated Entries: 03/16/2018 - Motion to Dismiss   

 Motion Hearing Held  
     Scheduled For: 05/11/2018;  8:30 AM ;  NANCY WATKINS MCLAUGHLIN;  St Louis County

 
04/20/2018  Hearing Held  

     Scheduled For: 04/20/2018;  8:30 AM ;  NANCY WATKINS MCLAUGHLIN;  St Louis County

 Memorandum Filed  
 DFT'S MOTION TO DISMISS IS CURRENTLY SET FOR HEARING ON 5/11/18 @ 830AM SO

ORDERED: JUDGE NANCY M. WATKINS MCLAUGHLIN
 

04/03/2018  Correspondence Filed  
 opposition to the defendant ocwen loan servicing llc motion to dismiss the first amended petition claim

of the plaintiff
      Filed By: ALBERTO RODRIGUEZ

 Memorandum Filed  
 memorandum of ponts and authorities in support of opposition to the defendant ocwen loan servicing llc

motion to dismiss the first amended petition (claim) of the plaintiff
      Filed By: ALBERTO RODRIGUEZ

 
03/24/2018  Motion Hearing Scheduled  

     Associated Entries: 05/11/2018 - Motion Hearing Held
     Scheduled For: 05/11/2018;  8:30 AM ;  NANCY WATKINS MCLAUGHLIN;  St Louis County

 
03/20/2018  Amended Notice of Hrng Filed  

 Amended Notice of Hearing. Exhibit 3-A
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      Filed By: ROBERT JACOB HURTT
     On Behalf Of: OCWEN LOAN SERVICING, LLC

 
03/16/2018  Motion Hearing Scheduled  

     Associated Entries: 04/20/2018 - Hearing Held
     Scheduled For: 04/20/2018;  8:30 AM ;  NANCY WATKINS MCLAUGHLIN;  St Louis County

 Notice of Hearing Filed  
 Notice of Hearing.
      Filed By: ROBERT JACOB HURTT

     On Behalf Of: OCWEN LOAN SERVICING, LLC

 Motion to Dismiss  
 Defendant Ocwen Loan Servicing, LLCs Motion to Dismiss First Amended Petition.
      Filed By: ROBERT JACOB HURTT

     Associated Entries: 05/11/2018 - Cause Taken Under Advisement   
     Associated Entries: 06/06/2018 - Judgment Entered   

 Hearing Continued/Rescheduled  
     Hearing Continued From: 03/09/2018;  8:30 AM Motion Hearing

 
03/09/2018  Order  

 CAUSE CALLED ON DEFENDANT OCWEN LOAN SERVICING LLCS MOTION TO DISMISS
PLAINTIFFS APPEAR PRO SE DEFENDANT APPEARS BY COUNSEL BY CONSENT PARTIES
AGREE TO BEAR ARGUMENTION PLAINTIFFS UNNOTICED MOTION FOR LEAVE TO AMEND
CLAIM FOR DAMAGES OVER DEFENDANTS OBJECTION PLAINTIFFS MOTION IS GRANTED
DEFENDANT HAS 30 DAYS TO FILE A RESPONSIVE PLEADING DEFENANTS MOTION IS THUS
DENIED AS MOOT AT THIS TIME SO ORDERED: JUDGE NANCY M. WATKINS MCLAUGHLIN DIV
21 Court Reporter: Constance Petzall

      Filed By: ALBERTO RODRIGUEZ
     Associated Entries: 01/23/2018 - Motion to Dismiss   
     Associated Entries: 02/20/2018 - Memorandum Filed

 
03/06/2018  Judge/Clerk - Note  

 COURT WILL CONSIDER MOTION UPON NOTICE AND HEARING OR UPON CONSENT OF ALL
PARTIES SO ORDERED: JUDGE NANCY M. WATKINS MCLAUGHLIN DIV 21

 
03/02/2018  Request Filed  

 NOTICE AND DEMAND REGARDING INSTALLATION OF A STANDARD NON-MILITARY FLAG IN
THE COURTROOM

      Filed By: ALBERTO RODRIGUEZ
 

02/20/2018  Motion for Leave  

 Memorandum Filed  
      Filed By: ALBERTO RODRIGUEZ

     Associated Entries: 03/09/2018 - Order   
 

02/06/2018  Filing:  
 OPPOSITION TO THE DEFENDANT, OCWEN LOAN SERVICING, LLC'S MOTION TO DISMISS THE

CLAIM (COMPLAINT) OF THE PLAINTIFF
      Filed By: ALBERTO RODRIGUEZ

 Memorandum Filed  
 MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF OPPOSITION TO THE

DEFENDANT, OCWEN LOAN SERVICING, LLC'S MOTION TO DISMISS THE CLAIM (COMPLAINT)
OF THE PLAINTIFF
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      Filed By: ALBERTO RODRIGUEZ
 

01/31/2018  Motion Hearing Scheduled  
     Associated Entries: 03/16/2018 - Hearing Continued/Rescheduled
     Scheduled For: 03/09/2018;  8:30 AM ;  NANCY WATKINS MCLAUGHLIN;  St Louis County

 Notice of Hearing Filed  
 Notice of Hearing.
      Filed By: ROBERT JACOB HURTT

     On Behalf Of: OCWEN LOAN SERVICING, LLC
 

01/29/2018  Motion to Quash  
 Interested Party STCs Motion to Quash Suggestions in Support; Ex A; Ex B; Electronic Filing Certificate

of Service.
 

01/23/2018  Motion to Dismiss  
 Defendant Ocwen Loan Servicing, LLCs Motion to Dismiss.
      Filed By: ROBERT JACOB HURTT

     On Behalf Of: OCWEN LOAN SERVICING, LLC
     Associated Entries: 03/09/2018 - Order   

 Entry of Appearance Filed  
 Entry of Appearance.
      Filed By: ROBERT JACOB HURTT

     On Behalf Of: OCWEN LOAN SERVICING, LLC
 

01/02/2018  Agent Served  
 Document ID - 17-SMOS-1214; Served To - OCWEN LOAN SERVICING, LLC; Server - DEPOLITO,

SCOTT; Served Date - 29-DEC-17; Served Time - 00:00:00; Service Type - Territory 20; Reason
Description - Served; Service Text - LC

 
12/27/2017  Notice  

 NOTICE OF PENDANCY OF ACTION NOTIE OF LIS PENDENS
      Filed By: ALBERTO RODRIGUEZ

 
12/12/2017  Judge/Clerk - Note  

 SERVICE PAPERS MAILED TO PLTP WITH INSTRUCTIONS FOR OBTAINING SERVICE OUTSIDE
OF ST LOUIS COUNTY.

 Summ Issd- Circ Pers Serv O/S  
 Document ID: 17-SMOS-1214, for OCWEN LOAN SERVICING, LLC.Summons Attached in PDF Form

for Attorney to Retrieve from Secure Case.Net and Process for Service.
 

12/11/2017  Receipt Filed  

 Filing:  
 PLAINTIFF'S SERVICE INSTRUCTIONS

 Exhibit Filed  

 Confid Filing Info Sheet Filed  

 Pet Filed in Circuit Ct  

 Judge Assigned  
 DIV 21
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 
STATE OF MISSOURI 

 
ALBERTO RODRIGUEZ AND  ) 
MARIA RODRIGUEZ,   ) 

) 
Plaintiffs,    ) 

) Case No. 17SL-CC04487 
v.      ) 

) Division 21 
OCWEN LOAN SERVICING, LLC  ) 
SUBSTITUTE TRUSTEE   ) 
CORPORATION,   ) 
DOES 1 through 15, inclusive,  ) 

) 
  Defendants.   )        

 
DEFENDANT OCWEN LOAN SERVICING, LLC’S MOTION TO DISMISS 

 
COMES NOW Defendant Ocwen Loan Servicing, Inc. (“Ocwen”) and for its Motion to 

Dismiss the Petition (“Petition”) of plaintiffs Alberto and Maria Rodriguez (“Plaintiffs”) 

pursuant to Rule 55.27(a) of the Missouri Rules of Civil Procedure, respectfully states as 

follows: 

INTRODUCTION 

 Plaintiffs’ 54-paragraph Petition comprises 25 pages of largely unintelligible allegations 

and random legal citations. Ocwen remains uncertain exactly what claims Plaintiffs make against 

it, what injury to Plaintiffs they attribute to Ocwen and the other named defendants (collectively 

“Defendants”), the relief that is sought, or the basis for such relief. To the extent Plaintiffs file 

this action as a way to undo a property foreclosure that already has occurred – something not 

explicitly pled but heavily suggested – Missouri law is clear they should have raised their claims 

prior to the foreclosure. Post-foreclosure, their rights are significantly limited, their burden is 

heavy, and their four-count Petition comes nowhere close to alleging a proper cause of action 

against Defendants. 
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STANDARD OF REVIEW 

The Missouri Rules of Civil Procedure provide that a pleading that sets forth a claim for 

relief shall contain “a short and plain statement of the facts showing that the pleader is entitled to 

relief.” Mo. R. Civ. P. 55.05. “A pleading must state the theory of the case sufficiently to inform 

the adversary and the court about the questions presented for decision and establishes the 

jurisdiction of the trial court to enter judgment.” Farm Bureau Town & Country Ins. of Missouri 

v. Hilderbrand, 926 S.W.2d 944, 948 (Mo. Ct. App. 1996); see also Charron v. Holden, 111 

S.W.3d 553, 555 (Mo. Ct. App. 2003) (“Under Missouri pleading rules, to state a claim, a 

petition must invoke substantive principles of law entitling the plaintiff to relief and allege 

ultimate facts informing the defendant of what the plaintiff will attempt to prove at trial.”).   

Where, as here, plaintiffs allege fraud, they also must satisfy the heightened pleading 

standard set forth in Missouri Rule of Civil Procedure 55.15. A plaintiff asserting a fraud claim 

“must state the circumstances of each element of fraud with particularity.” Bohac v. Walsh, 223 

S.W.3d 838, 863 (Mo. Ct. App. 2007) (emphasis added). “The fraud must clearly appear from 

the facts alleged and be independent of conclusions.”  Id.; see also Green v. Green, 606 S.W.2d 

395, 398 (Mo. Ct. App. 1980).  

In ruling on a motion to dismiss, a court reviews the petition “in an almost academic 

manner, to determine if the facts alleged meet the elements of a recognized cause of action.”  

Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993). Courts do not 

consider the plaintiff’s conclusions, and if the petition “does not contain the ultimate facts or any 

allegations from which to infer those facts, the petition may be dismissed for failure to state a 

claim.” Bohac, 223 S.W.3d at 862. Therefore, a petition fails to state a cause of action when it is 
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missing necessary facts and elements to support the claims made. See Sparks v. PNC Bank, 400 

S.W.3d 454, 460 (Mo. Ct. App. 2013).   

ARGUMENT 

I.  Plaintiffs Do Not and Cannot Allege Necessary Elements to Support Their Claims. 
 

Plaintiffs’ Petition purports to state four causes of action: (1) “Trespass on the Case, 

Trespass Quare Clausum Fregit,” (2) trover, (3) covenant, and (4) common-law fraud. Each 

cause suffers from an obvious and fatal defect incapable of being cured through re-pleading, and 

as such, the Petition should be dismissed with prejudice. 

A.  The Petition fails to plead the necessary elements for trespass. 

In Missouri, trespass is described as a direct physical interference with the person or 

property of another. Looney v. Hindman, 649 S.W.2d 207, 212 (Mo. banc 1983). The essence of 

the action is wrongful entry. Id; see also 87 C.J.S. Trespass § 67 (“‘Trespass quare clausum 

fregit’ is an action for breaking the close of another, and forcibly and unlawfully entering on 

another's land…. The gist of the action is the entry… In harmony with this rule, the action lies 

for a forcible violation of the right of possession of realty.”) 

 The facts that the Petition alleges constitute trespass appear to be: 

 “Defendants continue to trespass on the property of the Plaintiffs by demanding payment 

of a debt…” Petition at ¶ 37 (emphasis added), and 

 “The Defendants are trespassers because of abuse of legal process and are presenting 

themselves as mortgage creditors…” Id. at ¶ 38 (emphasis added), 

Plaintiffs allege no facts supporting the conclusion that anyone has wrongfully entered on their 

property. Moreover, as discussed in section II of this motion, to the extent Plaintiffs challenge a 
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foreclosure of their property, Plaintiffs’ claims are legally baseless. Plaintiffs have not 

sufficiently alleged the elements of the trespass claim.  This claim should be dismissed. 

  B.  The Petition fails to plead the necessary elements for trover. 
 
 Plaintiffs’ Second Cause of Action alleges an action for trover, which is known today as 

conversion. See, e.g., Chemical Workers Basic Union v. Arnold Sav. Bank, 411 S.W.2d 159 (Mo. 

1966) (“The action [of conversion] was formerly called trover and is still sometimes referred to 

as an action in trover for conversion.”). Conversion is an action for damages arising out of the 

unauthorized assumption of the right of ownership over the personal property of another to the 

exclusion of the owner's rights. Emerick v. Mutual Ben. Life Ins. Co., 756 S.W.2d 513 (Mo. 

1988). Among the facts that must be plead to support a conversion claim are the description of 

the property and facts showing a proper (i.e., reasonably specific) demand and refusal by the 

defendant to give up possession of the personal property at issue. Perez v. Boatmen's Nat. Bank 

of St. Louis, 788 S.W.2d 296 (Mo. Ct. App. 1990); see also Brandhorst v. Carondelet Sav. and 

Loan Ass'n, 625 S.W.2d 696 (Mo. Ct. App. 1981). 

 The four paragraphs of this Count refer four times to the “subject property,” which 

appears to be “1232 Wissmann Drive, Ballwin, Missouri.” See Petition at ¶¶ 40-43, 1.  Assuming 

that Plaintiffs’ conversion claim alleges that defendants wrongfully converted that real property, 

it suffers a clear fatal flaw: conversion can lie only for the taking of personal property. Further, 

as discussed in section II, Plaintiffs have failed to plead that Defendants have wrongfully 

deprived them of possession and control of any property (real or personal). Plaintiffs’ trover 

claim must be dismissed. 
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 C.  The Petition fails to plead the necessary elements for covenant. 
 

The action of covenant is the common-law remedy for damages for breach of a contract 

under seal. 1 Am. Jur. 2d Actions § 21. An action of covenant cannot be maintained except 

against a person who has executed a deed under seal or who has by deed agreed to do a certain 

thing. State ex rel. Russell v. Leedy, 91 S.E.2d 477 (W. Va. 1956).1 

Plaintiffs’ Action of Covenant is pled in three paragraphs. The first incorporates by 

reference all previous paragraphs in the petition, while the other two basically set out Plaintiffs’ 

alternate requests for relief. Nowhere in this section do Plaintiffs provide any information 

suggesting why an action of covenant is appropriate or suggesting how they have met the 

requirements to bring such an action. As discussed in section II, Plaintiffs cannot establish such a 

claim. This claim must fail.  

D.   The Petition fails to plead fraud with the specificity required by the Rules. 
 
 To prevail on a common-law fraud claim, Plaintiffs are required to allege facts sufficient 

to meet each element of the claim, and to allege them with the specificity required by Missouri 

Rule of Civil Procedure 55.15. Specifically, Plaintiffs must allege facts showing (1) a false, 

material representation; (2) the speaker’s knowledge of the statement’s falsity; (3) the speaker’s 

intent that the statement should be acted upon by the hearer in the manner reasonably 

contemplated; (4) the hearer’s ignorance of the falsity of the statement; (5) the hearer’s reliance 

on the statement’s truth; (6) the hearer’s right to rely thereon; and (7) the hearer’s consequent 

and proximately caused injury.  Bohac, 223 S.W.3d at 862-63.    

                                                 
1 This analysis relies upon secondary sources and decisions from other jurisdictions, because the last reported 
Missouri case involving an “action of covenant” occurred more than a century ago. See McDonald v. Goddard 
Grocery Co., 171 S.W. 650 (Mo. Ct. App. 1914). Nearly all of the other Missouri opinions are from the 1800s and 
provide little insight into addressing the claims here. See, e.g., Labeaume v. Hill, 1 Mo. 42 (Mo. 1821). 
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Plaintiffs’ Petition fails to meet Missouri’s fraud-pleading requirements. A non-

exhaustive list of facts that the Petition fails to allege with specificity include:  

1) what false representations were made,  

2) who exactly made these false representations,  

3) when these false representations were made,  

4) that Defendants knew the statements to be false at the time,  

5) that Plaintiffs reasonably relied upon those statements,  

6) that Plaintiffs had a right to rely upon those statements,  

7) how this reliance consequently and proximately caused Plaintiffs’ alleged injury, and 

8) what exactly that injury is.  

See Bohac, 223 S.W.3d at 862-63; see also Miller v. Ford Motor Co., 732 S.W.2d 564, 566 (Mo. 

Ct. App. 1987) (affirming dismissal of petition where plaintiff alleging fraud failed to causally 

connect representations with the pleaded damages); Williams v. Belgrade State Bank, 953 

S.W.2d 187, 189 (Mo. Ct. App. 1997) (affirming dismissal where petition failed to allege “a 

consequent and proximate causal connection between the misrepresentations alleged and the 

claimed injury” and “which individuals made” the alleged misrepresentations). “In the absence 

of compliance with [Rule 55.15], no claim is stated” for causes of action subject to that rule. 

Hanrahan v. Nashua Corp., 752 S.W.2d 878, 883 (Mo. Ct. App. 1988). Plaintiffs have not 

complied with these pleading requirements. Plaintiffs’ fraud claim must be dismissed. 

II.  Plaintiffs Cannot State a Claim Based on the Assignment or Securitization Process. 
 
Finally, although the Petition does not specifically link any of the four Causes of Action 

to the assignment or securitization processes, the Petition is full of allegations directed at those 

processes, suggesting, for instance, that Plaintiffs have received insufficient proof of the debt on 
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their mortgage. For the purposes of efficiency and not wasting the Court’s time with additional 

proceedings, Ocwen will address these issues now to show why allowing Plaintiffs to re-plead 

would be fruitless, as Plaintiffs could not state any claim based on these allegations. Regardless 

of how Plaintiffs choose to style their actions, the facts they allege fail to support a recognizable 

cause of action against Ocwen (or anyone else). 

First, Plaintiffs argue that the assignment violates 26 U.S.C. §860 and section 1641(g) of 

the Truth in Lending Act (“TILA”). See, e.g., Petition at ¶¶ 4, 7. But 26 U.S.C. §860 is a 

provision of the tax code dealing with the tax consequences of certain events. It has nothing to do 

with the propriety of an assignment (at least from the borrowers’ perspective).  

Plaintiffs’ reliance on section 1641(g) is doubly misplaced. First, that provision – which 

deals with notice of assignment – did not become effective until 2009, and it is not retroactive.  

See 15 U.S.C. § 1641(g); see also Zeppeiro v. GMAC Mortgage, LLC, 662 Fed. Appx. 500, 501 

(9th Cir. 2016). Plaintiffs’ own allegations identify the assignment as occurring in 2006. See 

Petition at ¶7. Moreover, the provision does not apply to loan servicers like Ocwen unless they 

also own the loan, which Plaintiffs do not allege (and cannot allege). See Marais v. Chase Home 

Finance LLC, 736 F.3d 711, 719 (6th Cir. 2013) (affirming dismissal against loan servicer 

because TILA “expressly exempts servicers from liability”).  

Second, in attacking the assignment of the deed of trust and transfer of the loan, Plaintiffs 

essentially mount an attack on the securitization process.  In Reinerio v. Bank of N.Y. Mellon, 

No. 15-CV-161-FJG, 2015 WL 9581854, at *1 (W.D. Mo. Dec. 30, 2015), the court – applying 

Missouri law – rejected such an attack. Indeed, the decision recognized that courts around the 

country have uniformly rejected borrowers’ attacks on the securitization process. Id. (quoting 

Schwend v. U.S. Bank, N.A., No. 4:10CV1590CDP, 2013 WL 686592 (E.D.Mo. Feb. 26, 2013) 
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(“A judicial consensus has developed holding that a borrower lacks standing to [] challenge the 

validity of a mortgage securitization…”). Although the Petition references a California opinion 

holding otherwise – Glaski v. Bank of Am., 218 Cal. App. 4th 1079 (Cal. Ct. App. 2013) – that 

case has been widely rejected as a wrongly decided outlier. See Proal v. J.P. Morgan Chase 

Bank, N.A., 701 Fed. Appx. 12, 15 (1st Cir. 2017) (identifying decisions in the district of 

Minnesota, 9th Circuit, 2nd Circuit, and state courts in New York and California that have rejected 

Glaski). Most telling may be Mendoza v. v. J.P. Morgan Chase Bank, N.A., 6 Cal. App. 5th 802, 

814 (Cal. Ct. App. 2016), a later California case that found “no state or federal cases to support 

the Glaski analysis.” 

Third, in addition to attacking the assignment, Plaintiffs assert that Defendants failed to 

provide them original documents, and that the documents that were provided looked fraudulent. 

These wholly conclusory allegations are the type of “show me the note” argument that courts 

routinely reject. See, e.g., Lackey v. Wells Fargo Bank, N.A., 747 F.3d 1033 (8th Cir. 2014).2 The 

Lackey opinion is directly on point and highly instructive:  

“[W]e reject Lackey’s argument that Missouri law required Wells 
Fargo to produce the original note at the time of the foreclosure 
proceeding. This argument is often referred to as the ‘show me the 
note theory,’ a theory consistently rejected by the United States 
District Courts in Missouri interpreting Missouri law and several 
other courts nationally, including this court, deciding foreclosure 
actions brought under the governing state foreclosure laws. Non 
judicial foreclosures are generally governed by the terms of the 
deed of trust, and we find nothing in Lackey’s deed of trust 
requiring the trustee or the successor trustee to show the original 
note to the borrower at any time prior to the foreclosure sale. 
Neither can we find any Missouri law that demands such action. 

 

                                                 
2 Plaintiffs also insist that, under the Uniform Commercial Code, Defendants had to “present” the note to Plaintiffs 
on demand. Putting aside the fact that Defendants actually provided the note to Plaintiffs, standard mortgage notes 
(like the one for Plaintiffs’ loan) contain standard “waiver of presentment” provisions.  Thus, there would be no 
presentment requirement.  See Mo. An. Stat § 400.3-504 (discussing waiver of presentment and notice of dishonor). 
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Id. at 1038-39 (internal citation omitted). This court, if called to address the issue, would reach 

the same result. 

Further, Missouri Rule of Civil Procedure 55.22 requires that when a claim is founded on 

a written instrument, it must either be recited verbatim in the pleading or attached as an exhibit. 

Although Plaintiffs repeatedly reference the note, they did not attach the note to their petition.3 

Finally, any fraud allegations related to the documents must meet Missouri Rule 55.15’s 

heightened pleading standards. As addressed in Section I (D), supra, the Petition wholly fails to 

provide the required particularized facts to support a fraud claim. 

CONCLUSION 

Plaintiffs’ petition should be dismissed for two key reasons. First, Plaintiffs have not 

sufficiently alleged the elements of the causes of action Plaintiffs bring. Second, pursuant to a 

long line of authority inside Missouri and across the country, Plaintiffs’ underlying assertions – 

which amount to an attack on the assignment and securitization of the deed and loan – cannot 

support a claim for relief.     

WHEREFORE, Defendant Ocwen Loan Servicing LLC respectfully requests that the 

Court dismiss Plaintiffs’ Petition in its entirety, with prejudice, and for such other and further 

relief as the Court deems just and proper. 

 

 

                                                 
3 Although Plaintiffs did not attach the note that they admit was provided to them, they did attach the deed of trust, 
which references the note, and Plaintiffs reference the note in their complaint. The note appears to have been 
endorsed in blank, so by possessing the note, Ocwen demonstrates its right to enforce the note. See Overton v. Wells 
Fargo Bank, N.A., No. 4:11CV1957 JAR, 2012 WL 2326117, at *3 (E.D. Mo. June 19, 2012); see also Mo. Rev. 
Stat. §400.3-301. Plaintiffs’ efforts to get around this fact – including claims that a blank endorsement is improper or 
that Ocwen failed to present them with the original note – are either contrary to the very UCC provisions that 
Plaintiffs cite or are the kind of “show me the note” arguments that the Eighth Circuit rejected in Lackey. 
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Respectfully submitted, 
    
HUSCH BLACKWELL LLP 

 
 BY:     /s/ Robert J. Hurtt Jr.  

Robert J. Hurtt Jr. #65981 
190 Carondelet Plaza, Suite 600 
St. Louis, Missouri   63105 
Phone: (314) 480-1500 
Fax: (314) 480-1551   
rob.hurtt@huschblackwell.com 
 
Attorney for Defendant Ocwen Loan 
Servicing, LLC 

 
 
 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a copy of the foregoing document was 
electronically filed via Missouri Courts eFiling and sent via First Class Mail to plaintiffs Alberto 
Rodriguez and Maria Rodriguez, 1323 Wissmann Drive, Ballwin, MO 63011, on this 23rd day of 
January, 2018.        

 
 /s/ Robert J. Hurtt Jr. 
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IN THE CIRCUIT COURT OF ST. LOUIS COUNTY 
STATE OF MISSOURI 

 
ALBERTO RODRIGUEZ AND  ) 
MARIA RODRIGUEZ,   ) 

) 
Plaintiffs,    ) 

) Case No. 17SL-CC04487 
v.      ) 

) Division 21 
OCWEN LOAN SERVICING, LLC  ) 
SUBSTITUTE TRUSTEE   ) 
CORPORATION,   ) 
DOES 1 through 15, inclusive,  ) 

) 
  Defendants.   )        

 
DEFENDANT OCWEN LOAN SERVICING, LLC’S  

MOTION TO DISMISS FIRST AMENDED PETITION 
 

COMES NOW Defendant Ocwen Loan Servicing, Inc. (“Ocwen”) and for its Motion to 

Dismiss the First Amended Petition (“Petition”) of plaintiffs Alberto and Maria Rodriguez 

(“Plaintiffs”) pursuant to Rule 55.27(a) of the Missouri Rules of Civil Procedure, respectfully 

states as follows: 

INTRODUCTION 

 Plaintiffs’ current Petition does not cure the faults Ocwen raised in its earlier Motion to 

Dismiss. Granted, in some aspects, Plaintiffs do provide more clarity – for instance, they now 

openly address the foreclosure process directed at their house rather than hiding the cause of this 

lawsuit. Unfortunately, where it counts, the Petition continues to fail to explain how Plaintiffs 

can establish a claim against Ocwen under Missouri law. Instead, Plaintiffs allege the same four 

counts with the same defects. The only notable change is the addition of a fifth count, requesting 

the court to quiet title in Plaintiffs’ favor, without any showing that such an action is in any way 

appropriate or justified under Missouri law. The entire Petition should be dismissed.  
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STANDARD OF REVIEW 

The Missouri Rules of Civil Procedure provide that a pleading that sets forth a claim for 

relief shall contain “a short and plain statement of the facts showing that the pleader is entitled to 

relief.” Mo. R. Civ. P. 55.05. “A pleading must state the theory of the case sufficiently to inform 

the adversary and the court about the questions presented for decision and establishes the 

jurisdiction of the trial court to enter judgment.” Farm Bureau Town & Country Ins. of Missouri 

v. Hilderbrand, 926 S.W.2d 944, 948 (Mo. Ct. App. 1996); see also Charron v. Holden, 111 

S.W.3d 553, 555 (Mo. Ct. App. 2003) (“Under Missouri pleading rules, to state a claim, a 

petition must invoke substantive principles of law entitling the plaintiff to relief and allege 

ultimate facts informing the defendant of what the plaintiff will attempt to prove at trial.”).   

Where, as here, plaintiffs allege fraud, they also must satisfy the heightened pleading 

standard set forth in Missouri Rule of Civil Procedure 55.15. A plaintiff asserting a fraud claim 

“must state the circumstances of each element of fraud with particularity.” Bohac v. Walsh, 223 

S.W.3d 838, 863 (Mo. Ct. App. 2007) (emphasis added). “The fraud must clearly appear from 

the facts alleged and be independent of conclusions.”  Id.  

In ruling on a motion to dismiss, a court reviews the petition “in an almost academic 

manner, to determine if the facts alleged meet the elements of a recognized cause of action.”  

Nazeri v. Missouri Valley College, 860 S.W.2d 303, 306 (Mo. banc 1993). Courts do not 

consider the plaintiff’s conclusions, and if the petition “does not contain the ultimate facts or any 

allegations from which to infer those facts, the petition may be dismissed for failure to state a 

claim.” Bohac, 223 S.W.3d at 862. Therefore, a petition fails to state a cause of action when it is 

missing necessary facts and elements to support the claims made. See Sparks v. PNC Bank, 400 

S.W.3d 454, 460 (Mo. Ct. App. 2013).   
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ARGUMENT 

I.  Plaintiffs Do Not and Cannot Allege Necessary Elements to Support Their Claims. 
 

Plaintiffs’ Petition purports to state five causes of action: (1) “Trespass on the Case,” (2) 

trover, (3) covenant, (4) common-law fraud, and (5) action to quiet title. Each cause suffers from 

an obvious and fatal defect incapable of being cured through re-pleading, as evidenced by 

Plaintiffs’ failure to cure these defects upon amending. As such, the Petition should be dismissed 

with prejudice. 

A.  The Petition fails to plead the necessary elements for trespass.1 

In Missouri, trespass is described as a direct physical interference with the person or 

property of another. Looney v. Hindman, 649 S.W.2d 207, 212 (Mo. banc 1983). The essence of 

the action is wrongful entry. Id.; see also 87 C.J.S. Trespass § 67 (“‘Trespass quare clausum 

fregit’ is an action for breaking the close of another, and forcibly and unlawfully entering on 

another's land…. The gist of the action is the entry… In harmony with this rule, the action lies 

for a forcible violation of the right of possession of realty.”). 

Trespass on the case is regarded as the ancestor to the modern tort of negligence. 1 Am. 

Jur. 2d Actions § 18. The difference between trespass and trespass on the case is that the former 

involves direct application of force, while the latter involves an indirect tort. Id. However, courts 

have recognized the “distinction [between trespass and trespass on the case] is of no importance 

in Missouri.” Motchan v. STL Cablevision, Inc., 796 S.W.2d 896, 898 (Mo. Ct. App. 1990).  

The facts that the Petition alleges constitute “trespass” appear to be: 

• “Defendants continue to trespass on the property by threatening foreclosure…” Petition 

at ¶ 40, and 

                                                 
1 Plaintiffs have referred to this count interchangeably as Trespass, Trespass Quare Clausum Fregit, and Trespass on 
the Case. It is unclear which of these causes Plaintiffs attempt to bring, so, in turn, Defendant sets out why none 
could be established under the facts.  
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• “The Defendants are trespassers because of abuse of legal process and are presenting 

themselves as mortgage creditors…” Id. at ¶ 41. 

Plaintiffs allege no facts supporting the conclusion that anyone has wrongfully entered on their 

property. Moreover, as discussed in section II of this motion, to the extent Plaintiffs challenge a 

foreclosure of their property, Plaintiffs’ claims are legally baseless. Plaintiffs have not 

sufficiently alleged the elements of the trespass claim.  This claim should be dismissed. 

  B.  The Petition fails to plead the necessary elements for trover. 
 
 Plaintiffs’ Second Cause of Action alleges an action for trover, which is known today as 

conversion. See, e.g., Chemical Workers Basic Union v. Arnold Sav. Bank, 411 S.W.2d 159 (Mo. 

1966) (“The action [of conversion] was formerly called trover and is still sometimes referred to 

as an action in trover for conversion.”). Conversion is an action for damages arising out of the 

unauthorized assumption of the right of ownership over the personal property of another to the 

exclusion of the owner's rights. Bell v. Lafont Auto Sales, 85 S.W.3d 50, 54 (Mo. Ct. App. 2002). 

Among the facts that must be plead to support a conversion claim are the description of the 

property and facts showing a proper (i.e., reasonably specific) demand and refusal by the 

defendant to give up possession of the personal property at issue. Perez v. Boatmen's Nat. Bank 

of St. Louis, 788 S.W.2d 296 (Mo. Ct. App. 1990); see also Brandhorst v. Carondelet Sav. and 

Loan Ass'n, 625 S.W.2d 696 (Mo. Ct. App. 1981). Although Plaintiffs allege in their Petition that 

“trover lies for title deeds,”2 they provide no Missouri law to support such an assertion, and 

Defendant likewise has found none. 

 Plaintiffs’ conversion claim alleges that defendants wrongfully are attempting to convert 

real property – a house at 1232 Wissmann Drive in Ballwin. The claim suffers a clear fatal flaw: 

                                                 
2 This excerpt of the Petition appears to have been pulled in full from lawguru.com/dictionary/term.php?id=4884. 
Notably, Plaintiffs left out the beginning of that excerpt: “The property affected must be some personal chattel.” 
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under Missouri law, conversion can lie only for the taking of personal property. See Bell, 85 

S.W.3d at 54. Regardless, as discussed in Section II, infra, Plaintiffs have failed to plead that 

Defendants have wrongfully deprived them of possession and control of any property (real or 

personal). Plaintiffs’ trover claim must be dismissed. 

 C.  The Petition fails to plead the necessary elements for covenant. 
 

The action of covenant is the common-law remedy for damages for breach of a contract 

under seal. 1 Am. Jur. 2d Actions § 21. An action of covenant cannot be maintained except 

against a person who has executed a deed under seal or who has by deed agreed to do a certain 

thing. State ex rel. Russell v. Leedy, 91 S.E.2d 477 (W. Va. 1956).3 

Plaintiffs’ Action of Covenant is pled in three paragraphs. The first incorporates by 

reference all previous paragraphs in the petition, while the other two basically set out Plaintiffs’ 

alternate requests for relief. Nowhere in this section do Plaintiffs provide any information 

suggesting why an action of covenant is appropriate or suggesting how they have met the 

requirements to bring such an action. As discussed in Section II, infra, Plaintiffs cannot establish 

such a claim. This claim must fail.  

D.   The Petition fails to plead fraud with the specificity required by the Rules. 
 
 To prevail on a common-law fraud claim, Plaintiffs are required to allege facts sufficient 

to meet each element of the claim, and to allege them with the specificity required by Missouri 

Rule of Civil Procedure 55.15. Specifically, Plaintiffs must allege facts showing (1) a false, 

material representation; (2) the speaker’s knowledge of the statement’s falsity; (3) the speaker’s 

intent that the statement should be acted upon by the hearer in the manner reasonably 

                                                 
3 This analysis relies upon secondary sources and decisions from other jurisdictions, because the last reported 
Missouri case involving an “action of covenant” occurred more than a century ago. See McDonald v. Goddard 
Grocery Co., 171 S.W. 650 (Mo. Ct. App. 1914). Nearly all of the other Missouri opinions are from the 1800s and 
provide little insight into addressing the claims here. See, e.g., Labeaume v. Hill, 1 Mo. 42 (Mo. 1821). 

E
lectronically F

iled - S
t Louis C

ounty - M
arch 16, 2018 - 02:13 P

M

Exhibit 3-F

19-01320-mg    Doc 19-3    Filed 02/26/20    Entered 02/26/20 18:15:34     Exhibit 3 -
Sommer Declaration    Pg 152 of 206



6 
 

contemplated; (4) the hearer’s ignorance of the falsity of the statement; (5) the hearer’s reliance 

on the statement’s truth; (6) the hearer’s right to rely thereon; and (7) the hearer’s consequent 

and proximately caused injury.  Bohac, 223 S.W.3d at 862-63.    

Plaintiffs’ Petition fails to meet Missouri’s fraud-pleading requirements. While the latest 

Petition adds facts missing from the prior version, a non-exhaustive list of facts that Plaintiffs 

still fail to allege with specificity include:  

1) what specific false representations were made, and how,  

2) who exactly made these false representations,  

3) when these false representations were made,  

4) that Plaintiffs had a right to rely upon those statements,  

5) how this reliance consequently and proximately caused Plaintiffs’ alleged injury, and 

6) what exactly that injury is.  

See Bohac, 223 S.W.3d at 862-63; see also Miller v. Ford Motor Co., 732 S.W.2d 564, 566 (Mo. 

Ct. App. 1987) (affirming dismissal of petition where plaintiff alleging fraud failed to causally 

connect representations with the pleaded damages); Williams v. Belgrade State Bank, 953 

S.W.2d 187, 189 (Mo. Ct. App. 1997) (affirming dismissal where petition failed to allege “a 

consequent and proximate causal connection between the misrepresentations alleged and the 

claimed injury” and “which individuals made” the alleged misrepresentations). “In the absence 

of compliance with [Rule 55.15], no claim is stated” for causes of action subject to that rule. 

Hanrahan v. Nashua Corp., 752 S.W.2d 878, 883 (Mo. Ct. App. 1988). Plaintiffs have not 

complied with these pleading requirements. Plaintiffs’ fraud claim must be dismissed. 
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E.  The Petition fails to plead a valid basis to proceed with a quiet title action. 

Plaintiffs’ Petition adds a quiet-title claim.  But this new claim relies on Plaintiffs’ attack 

on the assignment-and-securitization process. As discussed below, in attacking this process, 

Plaintiffs assert that the assignment-and-securitization of the note and deed were insufficient to 

assign the right to enforce the deed or transfer the right to enforce the note. Thus, in their quiet-

title claim, Plaintiffs assert that “Defendants have no documented enforceable interest in the note 

and deed of trust.” Petition at ¶ 59. Plaintiffs conclude that, “[c]onsequently, [Defendants] have 

no right to enforce the note and deed of trust…”  Id. at ¶ 59.  As discussed in Section II, infra, 

courts across the country have rejected similar attacks on the assignment-and-securitization 

process. This Court should do likewise. Thus, Plaintiffs’ quiet-title claim should fail. 

II.  Plaintiffs Cannot State a Claim Based on the Assignment or Securitization Process. 
 
Although the Petition does not specifically link any of the Causes of Action to the 

assignment or securitization processes, the Petition is full of allegations directed at those 

processes, suggesting, for instance, that Plaintiffs have received insufficient proof of the debt on 

their mortgage. For the purposes of efficiency and not wasting the Court’s time with additional 

proceedings, Ocwen will address these issues now to show why allowing Plaintiffs to re-plead 

again would be fruitless, as Plaintiffs could not state any claim based on these allegations. 

Regardless of how Plaintiffs choose to style their actions, the facts they allege fail to support a 

recognizable cause of action against Ocwen (or anyone else). 

First, Plaintiffs argue that the assignment violates 26 U.S.C. §860 and section 1641(g) of 

the Truth in Lending Act (“TILA”). See, e.g., Petition at ¶¶ 4, 7. But 26 U.S.C. §860 is a 

provision of the tax code dealing with the tax consequences of certain events. It has nothing to do 

with the propriety of an assignment (at least from the borrowers’ perspective).  
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Plaintiffs’ reliance on section 1641(g) is doubly misplaced. First, that provision – which 

deals with notice of assignment – did not become effective until 2009, and it is not retroactive.  

See 15 U.S.C. § 1641(g); see also Zeppeiro v. GMAC Mortgage, LLC, 662 Fed. Appx. 500, 501 

(9th Cir. 2016). Plaintiffs’ own allegations identify the assignment as occurring in 2006. See 

Petition at ¶7. Moreover, the provision does not apply to loan servicers like Ocwen unless they 

also own the loan, which Plaintiffs do not allege (and cannot allege). See Marais v. Chase Home 

Finance LLC, 736 F.3d 711, 719 (6th Cir. 2013) (affirming dismissal against loan servicer 

because TILA “expressly exempts servicers from liability”).  

Second, in attacking the assignment of the deed of trust and transfer of the loan, Plaintiffs 

essentially mount an attack on the securitization process.  In Reinerio v. Bank of N.Y. Mellon, 

No. 15-CV-161-FJG, 2015 WL 9581854, at *1 (W.D. Mo. Dec. 30, 2015), the court – applying 

Missouri law – rejected such an attack. Indeed, the decision recognized that courts around the 

country have uniformly rejected borrowers’ attacks on the securitization process. Id. (quoting 

Schwend v. U.S. Bank, N.A., No. 4:10CV1590CDP, 2013 WL 686592 (E.D.Mo. Feb. 26, 2013) 

(“A judicial consensus has developed holding that a borrower lacks standing to [] challenge the 

validity of a mortgage securitization…”). Although the Petition references a California opinion 

holding otherwise – Glaski v. Bank of Am., 218 Cal. App. 4th 1079 (Cal. Ct. App. 2013) – that 

case has been widely rejected as a wrongly decided outlier. See Proal v. J.P. Morgan Chase 

Bank, N.A., 701 Fed. Appx. 12, 15 (1st Cir. 2017) (identifying decisions in the district of 

Minnesota, 9th Circuit, 2nd Circuit, and state courts in New York and California that have rejected 

Glaski). Most telling may be Mendoza v. v. J.P. Morgan Chase Bank, N.A., 6 Cal. App. 5th 802, 

814 (Cal. Ct. App. 2016), a later California case that found “no state or federal cases to support 

the Glaski analysis.” 
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Third, in addition to attacking the assignment, Plaintiffs assert that Defendants failed to 

provide them original documents, and that the documents that were provided looked fraudulent. 

These wholly conclusory allegations are the type of “show me the note” argument that courts 

routinely reject. See, e.g., Lackey v. Wells Fargo Bank, N.A., 747 F.3d 1033 (8th Cir. 2014).4 The 

Lackey opinion is directly on point and highly instructive:  

“[W]e reject Lackey’s argument that Missouri law required Wells 
Fargo to produce the original note at the time of the foreclosure 
proceeding. This argument is often referred to as the ‘show me the 
note theory,’ a theory consistently rejected by the United States 
District Courts in Missouri interpreting Missouri law and several 
other courts nationally, including this court, deciding foreclosure 
actions brought under the governing state foreclosure laws. Non 
judicial foreclosures are generally governed by the terms of the 
deed of trust, and we find nothing in Lackey’s deed of trust 
requiring the trustee or the successor trustee to show the original 
note to the borrower at any time prior to the foreclosure sale. 
Neither can we find any Missouri law that demands such action. 

 
Id. at 1038-39 (internal citation omitted). This court, if called to address the issue, would reach 

the same result. 

Further, Missouri Rule of Civil Procedure 55.22 requires that when a claim is founded on 

a written instrument, it must either be recited verbatim in the pleading or attached as an exhibit. 

Although Plaintiffs repeatedly reference the note, they did not attach the note to their petition.5 

As the Eastern District recently recognized in a similar action brought by a homeowner: 

                                                 
4 Plaintiffs also insist that, under the Uniform Commercial Code, Defendants had to “present” the note to Plaintiffs 
on demand. Standard mortgage notes (like the one for Plaintiffs’ loan) contain standard “waiver of presentment” 
provisions.  Thus, there would be no presentment requirement.  See Mo. An. Stat § 400.3-504 (discussing waiver of 
presentment and notice of dishonor). 
 
5 When notes are endorsed in blank, merely by possessing the note, the holder demonstrates its right to enforce the 
note. See Overton v. Wells Fargo Bank, N.A., No. 4:11CV1957 JAR, 2012 WL 2326117, at *3 (E.D. Mo. June 19, 
2012); see also Mo. Rev. Stat. §400.3-301. Plaintiffs’ efforts to get around this fact – including claims that a blank 
endorsement is improper or that Ocwen failed to present them with the original note – are either contrary to the very 
UCC provisions that Plaintiffs cite or are the kind of “show me the note” arguments that the Eighth Circuit rejected 
in Lackey. 
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“[U]nder Rule 55.22, Homeowners had the option, in stating any 
averments within the dismissed Count III (negligence) and Count 
IV (unjust enrichment) arising from the mortgage documents or 
modification agreement, to either (1) state the legal effect of such 
agreements in relation to Homeowners and Respondents, (2) recite 
the agreements in their entirety within the counts, or (3) attach a 
copy of the agreements to the Amended Petition. Homeowners did 
not do any of these.”  
 

Sparks v. PNC Bank, 400 S.W.3d 454, 459–60 (Mo. Ct. App. 2013) (affirming dismissal of 

wrongful foreclosure claims). Finally, any fraud allegations related to the documents must meet 

Missouri Rule 55.15’s heightened pleading standards. As addressed in Section I (D), supra, the 

Petition wholly fails to provide the required particularized facts to support a fraud claim. 

CONCLUSION 

Plaintiffs’ petition should be dismissed for two key reasons. First, Plaintiffs have not 

sufficiently alleged the elements of the causes of action Plaintiffs bring. Second, pursuant to a 

long line of authority inside Missouri and across the country, Plaintiffs’ underlying assertions – 

which amount to an attack on the assignment and securitization of the deed and loan – cannot 

support a claim for relief.     

WHEREFORE, Defendant Ocwen Loan Servicing LLC respectfully requests that the 

Court dismiss Plaintiffs’ Petition in its entirety, with prejudice, and for such other and further 

relief as the Court deems just and proper. 

  
Respectfully submitted, 
    
HUSCH BLACKWELL LLP 

 
 BY:     /s/ Robert J. Hurtt Jr.  

Robert J. Hurtt Jr. #65981 
190 Carondelet Plaza, Suite 600 
St. Louis, Missouri   63105 
Phone: (314) 480-1500 
Fax: (314) 480-1551   
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rob.hurtt@huschblackwell.com 
 
Attorney for Defendant Ocwen Loan 
Servicing, LLC 

 
 
 
 
 
 
 
 
 

CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a copy of the foregoing document was 
electronically filed via Missouri Courts eFiling and sent via First Class Mail to plaintiffs Alberto 
Rodriguez and Maria Rodriguez, 1323 Wissmann Drive, Ballwin, MO 63011, on this 16th day of 
March, 2018.        

 
 /s/ Robert J. Hurtt Jr. 
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MISSOURI COURT OF APPEALS 
EASTERN DISTRICT 

 
ALBERTO RODRIGUEZ, MARIA  )  
RODRIGUEZ,     ) 
       )   
  Plaintiffs/Appellants,  ) 
       )   No.  ED106849   
    v.   )  
       )   
OCWEN LOAN SERVICING, LLC, et al., )  
       )  
  Defendant/Appellee.  ) 
 

DEFENDANT-APPELLEE’S MOTION TO DISMISS FOR LACK OF  
APPELLATE JURISDICTION OR IN THE ALTERNATIVE FOR  

ADDITIONAL TIME TO FILE DEFENDANT-APPELLEE’S BRIEF 
 

 Defendant-Appellee, Ocwen Loan Servicing, LLC, (“Ocwen”), by its attorneys, 

moves to dismiss for lack of appellate jurisdiction.  Alternatively, if this Court determines 

that there is appellate jurisdiction, Ocwen requests additional time to file its appellee’s 

brief (which currently is due March 29).  In support of this motion, Ocwen states: 

Introduction 

 1. The Missouri Court of Appeals has jurisdiction to hear appeals from final 

judgments.  See Beery v. Chandler, 563 S.W.3d 847, 850 (Mo. Ct. App. 2018).  And, as 

this Court recently reiterated, a final judgment generally “is one that disposes 

of all parties and claims in a case.” Id. 

 2. Here, pro se Plaintiffs-Appellants, Alberto Rodriguez and Maria Rodriguez 

(“Rodriguezes”), brought suit against Ocwen and another defendant—namely, Substitute 

Trustee Corporation.  See LF 138.  The Rodriguezes sought recovery for, among other 

things, “Trespass Quare Clausum Fregit,” trover, fraud, and covenant.  See LF 156-67.  In 
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addition, at one point, the Rodriguezes also filed a motion, complaining that—because of 

the design of the American flag hanging in the courtroom—the Rodriguezes were being 

improperly subjected to a military tribunal.  See LF 226-31.  The Rodriguezes also 

apparently sent various missives relating to their assertions to, among others, the Federal 

Bureau of Investigation, the Governor of Missouri, and the Archbishop of St. Louis.  See 

LF 212. 

 3. Ocwen obtained dismissal of the claims against it.  See LF 319-20.  But the 

trial court did not address the Rodriguezes’ claims against Substitute Trustee 

Corporation.  See id.  Thus, this appeal should be dismissed for lack of jurisdiction.  See 

Beery, 563 S.W.3d at 850 

 4. Because Ocwen believes that jurisdiction is lacking, Ocwen wants to avoid 

burdening the Court with a brief on the merits at this time.  But Ocwen would welcome 

the opportunity to brief the Rodriguezes’ claims on the merits.  Therefore, Ocwen 

requests that, if the Court determines that there is appellate jurisdiction, the Court give 

Ocwen additional time to file its appellee’s brief (which currently is due March 29).1 

  

                                                 
1 After filing this appeal, the Rodriguezes filed an original appellant’s brief that failed to 
comply with the Missouri Supreme Court Rules regarding appellate briefs.  See 12-12-
2018 Order.  This Court struck that brief.  See id.  The Rodriguezes then filed an 
amended appellant’s brief, which again failed to comply with the Missouri Supreme 
Court Rules regarding appellate briefs.  See 1-28-19 Order.  This Court struck that brief, 
too.  See id.  The Rodriguezes then sought transfer of this case to the Missouri Supreme 
Court.  See id.  This Court granted the Rodriguezes leave to file a second amended 
appellate brief, and denied as moot the motion for transfer.  See id.  The Rodriguezes 
filed their second amended appellant’s brief on February 27. 
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Argument 

 5. As noted, this Court generally has jurisdiction only over trial court 

decisions disposing of all claims against all parties.  See Beery, 563 S.W.3d at 850. 

 6. Here, after Respondents filed a petition against Ocwen and Substitute 

Trustee Corporation, Ocwen moved to dismiss.  See LF 233-39.  The Rodriguezes, in 

turn, sought leave to file an amended petition.  See id.  The trial court granted the 

Rodriguezes that leave.  See id.  In their amended petition, the Rodriguezes again named 

as defendants Ocwen and Substitute Trustee Corporation.  See LF 138.  Ocwen again 

moved to dismiss.  See LF 240-50.  Substitute Trustee Corporation, meanwhile, moved as 

an “interested party” to quash service.  See LF 91.  

 7. The trial court granted Ocwen’s motion, dismissing the claims against 

Ocwen with prejudice.  See LF 319-20.  In so doing, however, the trial court did not 

address Substitute Trustee Corporation’s motion to quash or the substance of any claims 

against Substitute Trustee Corporation.  See id.; see also LF 289-91.  That is, the trial 

court’s order granting Ocwen’s motion to dismiss did not dispose of all claims against all 

parties.  Thus, the trial court’s decision is not a final judgment.  See Beery, 563 S.W.3d at 

850.  Appellate jurisdiction is lacking.  See id. 

 8. This case is similar to Garrett v. Finnell, 999 S.W.2d 304 (Mo. Ct. App. 

1999).  There, as here, the plaintiff named multiple parties as defendants.  See Garrett , 

999 S.W.2d at 305.  As in this case, though, the plaintiff in Garett did not obtain service 

against all defendants.  See id.  Like Ocwen here, the served defendants in Garett moved 
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to dismiss.  See id.  And, like the trial court in this case, the trial court in Garett granted 

the motion to dismiss.  See id.   

9. The Court of Appeals dismissed the appeal for lack of appellate 

jurisdiction.  In so doing, the Court of Appeals observed that “[f]ailure to have served 

process on [certain defendants] by any given time, without any action or disposition as to 

such defendants by the trial court, would not eliminate them as parties to this action at 

this time.”  Id. (alteration in original) (internal quotation marks omitted).  This is because 

a “party to an action is a person whose name is designated on the record as plaintiff or 

defendant.”  Id.  The trial court’s dismissal of the served defendants did not address any 

claims against the unserved defendant.  Therefore, appellate jurisdiction was lacking.  See 

id.   

10. The same thing is true here.  So this appeal should be dismissed.  See id. 

11. As an aside, the Court of Appeals noted in Garrett, there is an exception to 

the rule that a judgment as to fewer than all claims against all parties is not appealable.  

Specifically, the judgment may be appealable if the court  “determine[s] that there is no 

just reason for delay.”  See id.  But here, as in Garrett, the trial court made no such 

determination.  Thus, the trial court’s judgment is not appealable. 

12.  That said, Substitute Trustee Corporation does not appear as a defendant in 

the caption of this case on the trial court’s docket.  See LF I-IV.  Moreover, Substitute 

Trustee Corporation apparently did not properly notice its motion to quash before the trial 

court.  See LF I.  This could well explain why the trial court did not address that motion.  
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But this does not change the lack of finality in the trial court’s judgment.  See Garrett, 

999 S.W.2d at 305. 

13. Although Ocwen feels an obligation to raise the jurisdictional issue, if this 

Court determines that appellate jurisdiction is proper, Ocwen would welcome the 

opportunity to brief this appeal on the merits.  Therefore, as an alternative to dismissal of 

the appeal, Ocwen requests additional time to file a brief on the merits. 

Conclusion 

 For the reasons stated, Ocwen respectfully requests dismissal of this appeal for 

lack of jurisdiction, or, in the alternative, for additional time to file Ocwen’s appellee’s 

brief.  

  
Respectfully submitted, 
    
HUSCH BLACKWELL LLP 

 
 BY:     /s/ Robert J. Hurtt Jr.   

Robert J. Hurtt Jr., MO65981 
190 Carondelet Plaza, Suite 600 
St. Louis, Missouri   63105 
Phone: (314) 480-1500 
Fax: (314) 480-1551   
rob.hurtt@huschblackwell.com 
 
Attorney for Defendant Ocwen Loan 
Servicing, LLC 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a copy of the foregoing document was 
electronically filed via Missouri Courts eFiling and sent via First Class Mail to plaintiffs 
Alberto Rodriguez and Maria Rodriguez, 1323 Wissmann Drive, Ballwin, MO 63011, on 
this 25th day of March, 2019.        

 
/s/ Robert J. Hurtt Jr.    
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