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Katherine@heekinlawoffice.com

The Heekin Law Firm
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Portland, OR 97204

Tel: (503) 222-5578 Fax (503) 200-5135

Karen R. Frostrom (admitted pro hac vice; CSB No. 207044)
Frostrom@tbmlawyers.com

THORSNES BARTOLOTTA McGUIRE LLP

2550 Fifth Avenue, 11" Floor

San Diego, California 92103

Tel: (619) 236-9363 Fax: (619) 236-9653

Attorneys for Plaintiff Enviso Capital Group LLC
IN THE UNITED STATES DISTRICT COURT
FOR THE STATE OF OREGON

SECURITIES AND EXCHANGE
COMMISSION,,

Case No.: 3:16-cv-00438-PK

Plaintiff, ENVISO CAPITAL GROUP’S SECOND
MOTION TO LIFT STAY
V.

AEQUITAS MANAGEMENT, LLC;
AEQUITAS HOLDINGS, LLC;
AEQUITAS COMMERCIAL FINANCE,
INC.; AEQUITAS CAPITAL
MANAGEMENT, INC.; AEQUITAS
INVESTMENT MANAGEMENT, LLC;
ROBERT J. JESENIK; BRIAN A. OLIVER;
and N. SCOTT GILLIS,,

Defendants.

A. INTRODUCTION:

On March 22, 2016, Enviso Capital filed a lawsuit in San Diego Superior Court against
Aequitas Holdings, Aequitas Wealth Management, Aspen Grove Equity, Private Advisory Group
and various individuals. The basis for the lawsuit was a failure to deal honestly during negotiation of
an asset purchase agreement of Enviso Capital’s wealth management business and PAG’s failure to
complete the deal as agreed. Contrary to the defendant’s misstatements, Enviso is not in competition

with its own clients for recovery from Aequitas’s errors and omissions policy. In fact, the receiver
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himself goes to great length to describe the separation between Enviso and all of the Aequitas
investors whom have been harmed by Aequitas’ wrongdoing. Enviso is not currently an investor into
any Aequitas investments nor has it ever been at any point in time an investor in Aequitas
investments. Enviso is an entirely unique claimant class resulting from a wrongful acts unrelated to
Aequitas’s investments offerings.

In June 2016, after being contacted by counsel for the receiver and counsel for PAG in this
case, Enviso agreed to stay the San Diego case until the receiver issued his report disclosing his
findings. At the same time, at the request of counsel for the receiver, Enviso sent a letter explaining
why this case should be allowed to proceed. (Exh. “J” hereto.) The receiver’s report was released on
September 14, 2016. (Exh. “B” hereto.) The report does not justify continuing the stay as to PAG,
Chris Bean or Douglas Mauer.

B. ROLE OF PAG IN THE SEC CASE:

PAG is a wealth management company. (Exh. “C” hereto.) Chris Bean and Douglas Maurer
were original owners of PAG. (Exh. “B” hereto at 68.) In 2014, PAG sold 68% of its ownership to
Aspen Grove to obtain financing needed to grow PAG’s assets under management. (Exh. “B” hereto
at 68.) Ultimately, PAG and Enviso executed an asset purchase agreement dated January 4, 2016
committing PAG to payment of $1.25 million. (Exh. “D” hereto.) While Enviso was prepared to
perform its contractual obligations, PAG failed to tender the initial payment as well as its remaining
responsibilities. (Exh. “E” hereto.) This failed transaction caused damage to Enviso in a number of
ways, all of which were explained to PAG as Enviso sought to obtain PAG’s performance. (Exh.
“A” hereto.) After discovery that PAG had no intention of performing, Enviso filed the San Diego
lawsuit.

The receiver considered the role of PAG in its report. The conclusion in that report is that no
Defendant Aequitas entity directly owns any portion of PAG (while the receiver asserts a right to
reach into Aspen Grove, a direct owner of PAG, it has yet to explain what Aspen Grove did that led
to the Aequitas financial crisis). (Exh. “B” hereto at 67-68.) In fact, only two of the Defendant

Aequitas companies has at best a distant expectation of potential benefit from PAG as follows:

2
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e Aequitas Management LLC — Owns 83.6% of Aequitas Holdings, which wholly owns
Aequitas Wealth Management, which owns 60% of Aspen Grove Equity Solutions,
which owns 68.2% of PAG. (Exh. “F” hereto.)

e Aequitas Holdings LLC — Owns 100% of Aequitas Wealth Management, which owns
60% of Aspen Grove Solutions, which owns 68.2% of PAG. (Exh. “F” hereto.)

e Aequitas Commercial Finance LLC — Absolutely no ownership upstream of PAG. (Exh.
“F” hereto.)

e Aequitas Capital Management — Absolutely no ownership upstream of PAG. (Exh. “F”
hereto.)

e Aequitas Investment Management LLC — Absolutely no ownership upstream of PAG.
(Exh. “F” hereto.)

Annexed as Exibit “K” is a diagram showing the impact of these fractional ownerships. In addition,
PAG’s public disclosure filed just weeks before the receivers own report, acknowledges a blatant
contradiction to the receivers report in stating that no Aequitas entity has any control over them in
their August 10, 2016 Form ADV I1 filing with the SEC, which states:

PAG is no longer indirectly owned or controlled by Aequitas. Aequitas

previously held its indirect ownership stake in PAG through Aspen

Grove Equity Solutions LLC (“Aspen Grove”). A receiver has been

appointed by the courts for the purposes of marshalling and preserving

all assets of Aequitas. The receiver took control of Aspen Grove,

suspending all general partners, directors, members and/or managers

of Aspen Grove (as well as other affiliates of Aequitas named in the

court order). Accordingly, the non-Aequitas owners of Aspen Grove

(the “Minority Owners”) currently retain their minority equity

positions but have no control over that entity or over PAG. We note

that we remain technically affiliated with Aequitas Investment

Management (“AIM”), but we have no ongoing business dealings with

that entity and given that AIM is under control of the receiver, we
assume the firm is not engaged in any investment advisory activities.

(Exh. “C” hereto at 2.)

This motion should focus only on the impact of the lifting of the stay on Aequitas
Management and Aequitas Holdings, with the understanding that Aequitas Management has a
remote beneficial interest in only 34% of PAG and Holdings has a remote beneficial interest in 41%
of PAG, which beneficial interests overlap. It is also worth noting that PAG is neither an Aequitas
Operating Entity or an Aequitas Managed Fund. (Exh. “F” hereto.) There is no indication, therefore,
that Aequitas has any control over PAG. Indeed, the evidence is that Aequitas actually has a conflict
of interest as to PAG because, as the receiver’s supplemental report indicates, Aequitas’s receiver is

giving priority to Aequitas investors who invested through PAG by granting this class of investors
3
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access additional insurance proceeds not made available to other Aequitas investors:

The receiver has determined that it is in the best interests of the

Receivership Entity to have its insurance counsel, Stan Shure, assume

direction of the efforts to maximize insurance proceeds available to

mitigate losses to those who invested in Aequitas through PAG.
(Exh. “I” at 15.) This determination prejudices all creditors who are not PAG investors, including
Enviso and its clients and demonstrates that the receiver is not impartial to Enviso and its clients.

C. LAW ON LIFTING OF STAYS:

The SEC can obtain injunctive relief “wherever it appears . . . that any person is engaged or
is about to engage in acts or practices” which violate securities laws. 15 U.S.C. § 77t(b). Its can also
protect other companies as necessary to prevent interference with the administration of the subject

estate. SEC v. Wencke, 62 F.2d 1363, 1370 (9" Cir. 1980). That injunction is then binding on “the

parties to the action, their officers, agents, servants, employees, and attorneys, and upon those
persons in active concert or participation with them who receives actual notice of the order.” Fed. R.
Civ. Proc. 865(d). However, a finding that the court has the power to impose a stay as to a company
does not mean that the scope of the stay is appropriate in a given case. Wencke, 622 F.2d at 1372. To
make that determination, the court must balance the interests of the receiver and the party moving
for relief from a stay. Id. at 1373. [A] blanket stay should not be used to prejudice the rights which
innocent and legitimate creditors may have.” Id. As such, a court cannot freeze the assets of a third

party if those assets are not available to the receiver to satisfy its creditors.” SEC v. Hickey, 322 F.2d

123, 1133 (9™ Cir. 2003). When presented with a motion to lift the stay, the court should consider
(1) whether lifting the stay preserves the status quo; (2) the status of the receivership; and (3) the
merits of the moving party’s claims. 1d. at 1374.* On the timing issue, the question is whether the
receiver has had sufficient opportunity to understand the relationship between the companies. Id. at
1373-4.

1. Preservation of status quo:

The only change to the status quo that would be caused by lifting the stay as to PAG,

! In any event, even if the court rules that a blanket stay is appropriate, it may require a bond to protect the interests of
innocent creditors. Hickey, 322 F.2d at 1375.
4
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Mauer and Bean would be that the San Diego litigation would go forward as to these three
Defendants. No change to the operations of any of the companies would occur. None of the activities
of the receiver would change. There would also be no change to the ability of the receiver to obtain
the best result for the investors harmed by the Aequitas conduct because Enviso does not seek
recovery from the same insurance policies as those individuals seek. As part of the SEC case, the
insurance policies involved were Catlin (D&O)? and National Union®. PAG is insured by Liberty
Surplus Lines. (Exh. “I” hereto at 12.)

The estate has uncovered a significant amount of assets:

e $39 million in cash, which had increased to $62.4 million (Exh. “B” at RR51-2);
e An offer to purchase a company for $63 million. (Exh. “B” at RR54.)

e Receivables totaling $76.2 million. (Exh. “B” at RR54.)

e Company equity of $25 to $35 million. (Exh. “B” at RR55.)

Notably, while the receiver’s report discloses financial information about the Aequitas companies,
no such presentation is made of PAG’s financials. There is a very good reason for this. PAG’s assets
are not available to the receiver for satisfaction of the Aequitas Defendants creditor claims. To be
considered a part of the estate, a property interest must be under the control of the debtor. 11 U.S.C.
8 541. Here, the closest that the Defendants could come to PAG’s assets would be for Aequitas
Management to sell its share in Aequitas Holdings or for Aequitas Holdings to sell Aspen Grove
Equity. No Defendant Aequitas company has the power or ability to liquidate PAG’s assets.

2. Timing of the motion:

The receivership is very advanced. The receiver was appointed on March 16, 2016.
(Exh. “H” hereto.) He issued his first report on September 14, 2016. (Exh. “B” hereto.) It was a very
detailed report that reflected an extensive review of the financials of the Defendants. Indeed, the
receiver is comfortable enough with the information to begin monetizing the assets. (Exh. “G”
hereto.)

The receiver issued a supplemental report on November 10, 2016. (Exh. “I”” hereto.) That

2 Exh. “B” hereto at RR48.
* Exh. “B” hereto at RR50.
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report contains a lengthy discussion of how PAG’s insurance can be available to investors who have
claims against PAG. This further emphasizes the difference between the victims of Aequitas and the
claims of Enviso, who was not an investor but who has claims uniquely stemming from a failed
agreement. As disclosed in that report, Enviso is the only pending claim unrelated to investments.
(Exh. “I” hereto at 17-18.) The report also admits that there are ways to lift the PAG stay at this
time. (Exh. “I”” hereto at 21.)

3. Merits of the Enviso claim:

Enviso’s claims are have substantial merit. It is beyond dispute that Enviso and PAG
executed a purchase agreement. (Exh. “D” hereto.) It is also beyond dispute that PAG failed to make
a payment that came due pursuant to that agreement. (Decl. of Bowers.) At the time that PAG failed
to make that payment, Enviso had notified its clients of the transfer and was prepared to perform.
(Decl. of Bowers.) Enviso notified PAG of the breach and demanded performance. (Exh. “A”
hereto.) Given the strength of Enviso’s claims combined with the advanced state of the receivership,

this motion for relief should be granted. SEC v. Private Equity Management Group LLC, Case No.

CV-09-2901 (C.D. Cal. 2010); United States of American v. JHW Greentree Capital L.P., Case No.

3:12-CV-00116 (D. Conn. 2014).* (RIN Exhs. “1” and “2.”)
D.  CONCLUSION:

In this case, the continuation of the stay as to PAG, Bean and Maurer is not justified. The
removal of the stay will not change or harm the status quo related to the Aequitas investors. The
PAG assets are not a part of that estate, as is demonstrated by both of the receiver’s reports.
Arguably, allowing the Enviso case to proceed against PAG, Bean and Maurer could benefit the
Aequitas estate because if Enviso is made whole related to these three defendants, Aequitas will be
off the hook for these claims. The receiver has had ample opportunity to investigate and understand
the relationship between the various Aequitas companies and affiliates and it has concluded that
PAG is independent of Aequitas. Finally, Enviso has a very clear and meritorious breach of contract

case against PAG and misrepresentation case again PAG, Bean, and Maurer. Ultimately, there is no

*FRAP 32.1.
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factor that weighs in favor of maintaining this portion of the stay. As such, this motion should be
granted and the stay should be vacated as to PAG, Bean and Maurer only. Alternatively, those
parties should be required to file a bond to assure that Enviso’s claim is not prejudiced by the

continuance of the stay.

Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ KarenR. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC
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ATTORNEY CERTIFICATE OF SERVICE
I hereby certify that on February 22, 2017, | electronically filed the foregoing with the Clerk

of the Court using the CM/ECF system, which send notification of such filing to the attorneys listed

in Attachment A.

Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ KarenR. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC
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U.S. District Court
District of Oregon (Portland (3))
CIVIL DOCKET FOR CASE # 3:16-cv-00438-PK

Securities and Exchange Commission v. Aequitas Management, Date Filed: 03/10/2016

LLC et al Jury Demand: Defendant

Assigned to: Magistrate Judge Paul Papak Nature of Suit: 850 Securities/Commodities
Cause: 15:77 Securities Fraud Jurisdiction: U.S. Government Plaintiff
Plaintiff

Securities and Exchange Commission represented by Sheila E. O'Callaghan

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-2459

Fax: 415-705-2501

Email: ocallaghans@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Wade M. Rhyne

Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104
415-705-2500

Fax: 415-705-2501

Email: rhynew@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Brent D. Smyth

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-1052

Fax: 415-705-2501

Email: smythb@sec.gov

ATTORNEY TO BE NOTICED
Plaintiff
Enviso Capital Group, LLC represented by Karen R. Frostrom
Thorsnes Bartolotta McGuire LLP
2550 Fifth Avenue
Suite 1100

San Diego, CA 92103
619-236-9363
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American Student Financial Group, Inc. represented by William M. Rathbone
Gordon & Rees LLP
101 W. Broadway
Suite 2000
San Diego, CA 92101
619-686-6700
Fax: 619-698-7124
Email: wrathbone@gordonrees.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Christopher E. Hawk

Gordon & Rees LLP

121 SW Morrison Street

Suite 1575

Portland, OR 97204

(503) 222-1075

Fax: (503) 616-3600

Email: chawk@gordonrees.com
ATTORNEY TO BE NOTICED
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1 || Katherine R. Heekin, OSB No. 944802
Katherine@heekinlawoffice.com
2 || The Heekin Law Firm
808 SW Third Avenue, Suite 540
3 || Portland, OR 97204
Tel: (503) 222-5578 Fax (503) 200-5135
4
Karen R. Frostrom (admitted pro hac vice; CSB No. 207044)
5 || Frostrom@tbmlawyers.com
THORSNES BARTOLOTTA McGUIRE LLP
6 || 2550 Fifth Avenue, 11" Floor
San Diego, California 92103
7 || Tel: (619) 236-9363 Fax: (619) 236-9653
8 || Attorneys for Plaintiff Enviso Capital Group LLC
9 IN THE UNITED STATES DISTRICT COURT
10 FOR THE STATE OF OREGON
g 11
o
S, 12 || SECURITIES AND EXCHANGE Case No.: 3:16-cv-00438-PK
888 COMMISSION,,
2Es,3 18
EHERS Plaintiff, DECLARATION OF KAREN FROSTROM IN
Oz3gs 14 SUPPORT OF ENVISO CAPITAL GROUP’S
gzggg V. SECOND MOTION TO LIFT STAY
xSz 15
5;2 AEQUITAS MANAGEMENT, LLC;
QW’ 16 || AEQUITAS HOLDINGS, LLC;
% AEQUITAS COMMERCIAL FINANCE,
Q 17 || INC.; AEQUITAS CAPITAL
= MANAGEMENT, INC.; AEQUITAS
18 || INVESTMENT MANAGEMENT, LLC;
ROBERT J. JESENIK; BRIAN A. OLIVER;
19 || and N. SCOTT GILLIS,,
20 Defendants.
21
22 I, Karen Frostrom, under penalty of perjury hereby make the following declaration based
23 || upon personal knowledge and am competent to make the following statements herein:
24 1. I am one of the attorneys representing Enviso Capital Group in Enviso Capital Group,
25 || LLC v. Aequitas Holdings, LLC, et al., San Diego Superior Court Case No. 37-2016-00009462-CU-
26 || BC-CTL and in this action.
27 2. On May 24, 2016, an attorney representing the Receiver in this action, Troy
28 || Greenfield, sent an email to me and my law partner contending that “commencing” Enviso Capital
1
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Group, LLC v. Aequitas Holdings, LLC, et al, San Diego Superior Court Case No. 37-2016-
00009462-CU-BC-CTL “was in violation of an Order Appointing Receiver dated April 14, 2016 in
this case. We had commenced the state court case in San Diego on March 22, 2016 before the Order
that he referenced was in place. Additionally, we were not aware of and Receiver’s counsel did not
mention in that email that there had been an earlier order, an Interim Order, originally appointing a
Receiver in this case, dated March 16, 2016.

3. On May 27, 2016, | received an email from attorney Roger Mellem, who was
representing Private Advisory Group, LLC (“PAG”), S. Christopher Bean, Douglas Bean, and
Jonathan Bishop in the state court case in San Diego. He also for the first time mentioned the Order
Appointing Receiver in this case and provided a copy of it to me. He specifically mentioned that the
Order defined “Receivership Entity” as including Aspen Grove Equity Solutions, LLC, which is a
majority owner of PAG, and therefore concluded that nothing further could happen in the state court
case.

4, On May 27, 2016, | spoke with Receiver’s counsel Troy Greenfield by telephone
about the Order’s scope. During that call, I explained that PAG is not listed as a Receivership Entity
in Exhibit A. Mr. Greenfield argued that PAG is included as a Receivership Entity even though it is
not listed in Exhibit A because Aspen Grove, which is listed in Exhibit A, is a majority owner of
PAG. In my opinion, Mr. Greenfield was misreading the definition of “Receivership Entity” set
forth on page 1 of the Order. The Order states, “IT IS HEREBY ORDERED that Ronald Greenspan,
is appointed to serve without bond as receiver of the Receivership Defendants, and their subsidiaries
and/or majority owned affiliates as set forth on the attached Exhibit A (collectively “Receivership
Entity”). My interpretation was: if the entity is not listed on Exhibit A, it is not part of the
“Receivership Entity.”

5. During that call on May 27, 2016, it seemed that Mr. Greenfield was more focused on
the words “and their subsidiaries and/or majority owned affiliates” than on the words “as set forth on
the attached Exhibit A.” Even those words though do not include PAG. Those words are referring
to subsidiaries or majority owned affiliates of the Receivership Defendants. | admit that Aspen

Grove is a subsidiary or majority owned affiliate of Aequitas, a Receivership Defendant, but PAG is
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not. | also admit that Aspen Grove owns a majority interest in PAG. But the Order does not state
“the Receivership Defendants, and their subsidiaries and/or majority owned affiliates and the
subsidiaries and majority owned affiliates of those subsidiaries and/or majority owned affiliates.”
To include PAG within the scope of the Order in his interpretation of it, Mr. Greenfield had added
those words to the Order. Nonetheless, he would not concede my points. Instead, he acknowledged
how | could contend that the Order is ambiguous.

6. Despite our differing interpretations of the Order, Mr. Greenfield explained during
the May 27 call, he wanted to have the stay apply to the state court case regarding PAG in San Diego
because of Aspen Growth’s ownership interest in PAG until the Receiver issued his report in
September. He also said if we fought him on his interpretation, he would probably win in court
because it would only be a few months until there was a final decision about PAG in the Receiver’s
report expected in September. In exchange for agreeing to wait until the Receiver issued his report
in September, Mr. Greenfield agreed to convey a letter from me to the Receiver explaining why the
case in San Diego is unique and why it would not be harmful to the estate for it to proceed given that
the insurance involved in the state court case was not implicated in this federal case.

7. On June 15, 2016, I wrote to Mr. Parker, another lawyer in Mr. Greenfield’s firm
representing the Receiver, and confirmed that we had filed a Notice of Stay of Proceedings in the
state court in San Diego. In other words, we had upheld our end of the bargain struck during the
May 27 call. In return on June 23, 2016, Mr. Parker confirmed that the Receiver had received
Enviso’s request for relief from the stay imposed by the April 14, 2016 Order. Mr. Parker reiterated
that the Receiver would issue a report as required by the Order regarding Enviso’s case in San Diego
and other litigation potentially impacting the receivership estate.

8. On September 14, 2016, the Receiver issued his report in which, from our
perspective, he concluded PAG is not holding any assets of any company involved in the SEC case.

9. On November 3, 2016, a representative from Enviso Capital Group spoke to the
Receiver. The Receiver said that the court had recently asked for his recommendation regarding the
stayed entities and that he had suggested extending the stay for an additional 90 days to conduct

alternative dispute resolution. Enviso’s representative explained that the insurance that would pay
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out on the claim in the state court case in San Diego, Director’s and Officer’s Insurance, did not
apply to the SEC case, which involves Errors & Omissions policies. The Receiver said it Enviso can
show that Enviso’s claim in state court is not a claim on assets or insurance involved in the SEC
case, then he had no problem lifting the stay as to PAG in the state court case.

10.  On November 8, 2016, based upon this conversation between Enviso’s representative
and the Receiver, | called the Receiver’s counsel, Mr. Greenfield, to request that he agree to lift the
stay. Mr. Greenfield refused.

11. On December 28, 2016, after Enviso filed its Motion to Lift Stay, Mr. Greenfield
objected, contending | had not conferred enough with him before filing the motion and reiterating
that Aspen Grove, listed on Exhibit A, is a majority owner in PAG, which is not listed on Exhibit A,
and therefore in his opinion, the stay must continue. Furthermore, he said that mediation would
likely occur on March 1-2 and that it made no sense to waste insurance policies in the meantime.

12. On January 18, 2017, I conferred again with Mr. Greenfield about lifting the stay as
to PAG, Chris Bean, and Doug Maurer. Once again, Mr. Greenfield and | had differing
interpretations of the scope of the Order Appointing Receiver. We also disagreed about the
conclusions regarding PAG in the Receiver’s report. Mr. Greenfield urged us to hold off on a
motion to lift the stay until after the mediation that he said would occur in early March. Asked if he
would agree to lift the stay if the mediation did not end successfully, he said he would have to wait
and see. Given that the insurance available to resolve this SEC case is different than the insurance
involved in the state court case in San Diego and that the parties continue to disagree about the scope
of the Order and the conclusions in the Receiver’s report, | concluded that it is necessary to bring
these issues to the Court to resolve.

111
111
111
111
111
111
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ATTORNEY CERTIFICATE OF SERVICE
| hereby certify that on February 22, 2017, | electronically filed the foregoing with the Clerk

of the Court using the CM/ECF system, which send notification of such filing to the attorneys listed
in Attachment A.
Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ KarenR. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC
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JINA CHOI (NY Bar No. 2699718)

ERIN E. SCHNEIDER (Cal. Bar No. 216114)

SHEILA E. O’'CALLAGHAN (Cal. Bar No. 131032)
ocallaghans@sec.gov

WADE M. RHYNE (Cal. Bar No. 216799)
rhynew@sec.gov

BERNARD B. SMYTH (Cal. Bar No. 217741)
smythb@sec.gov

Attorneys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
44 Montgomery Street, Suite 2800

San Francisco, California 94104

Telephone: (415) 705-2500

Facsimile: (415) 705-2501

UNITED STATES DISTRICT COURT
DISTRICT OF OREGON
PORTLAND DIVISION

SECURITIES AND EXCHANGE COMMISSION, Case No. 3:16-cv-00438-PK

Plaintiff,

vs. [esseni@®Eli STIPULATED INTERIM
ORDER APPOINTING RECEIVER
AEQUITAS MANAGEMENT, LLC; AEQUITAS
HOLDINGS, LLC; AEQUITAS COMMERCIAL
FINANCE, INC.; AEQUITAS CAPITAL
MANAGEMENT, INC.; AEQUITAS INVESTMENT
MANAGEMENT, LLC; ROBERT J. JESENIK;
BRIAN A. OLIVER; and N. SCOTT GILLIS,

Defendants,

PrReE&SPYT INTERIM ORDER
APPT. RECEIVER
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U.S. District Court
District of Oregon (Portland (3))
CIVIL DOCKET FOR CASE # 3:16-cv-00438-PK

Securities and Exchange Commission v. Aequitas Management, Date Filed: 03/10/2016

LLC et al Jury Demand: Defendant

Assigned to: Magistrate Judge Paul Papak Nature of Suit: 850 Securities/Commodities
Cause: 15:77 Securities Fraud Jurisdiction: U.S. Government Plaintiff
Plaintiff

Securities and Exchange Commission represented by Sheila E. O'Callaghan

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-2459

Fax: 415-705-2501

Email: ocallaghans@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Wade M. Rhyne

Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104
415-705-2500

Fax: 415-705-2501

Email: rhynew@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Brent D. Smyth

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-1052

Fax: 415-705-2501
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Portland, OR 97204
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Katherine R. Heekin, OSB No. 944802
Katherine@heekinlawoffice.com

The Heekin Law Firm

808 SW Third Avenue, Suite 540
Portland, OR 97204

Telephone: (503) 222-5578

Facsimile: (503) 200-5135

Karen R. Frostrom (admitted pro hac vice; CSB No. 207044)
Frostrom@tbmlawyers.com

Vincent J. Bartolotta, Jr. (admitted pro hac vice; CSB No. 055139)
Bartolotta@tbmlawyers.com

Thorsnes Bartolotta McGuire, LLP
2550 Fifth Avenue, Eleventh Floor
San Diego, CA 92103

Telephone: (619) 236-9363
Facisimile: (619)

Attorneys for Enviso Capital Group LLC

IN THE UNITED STATES DISTRICT COURT
FOR THE STATE OF OREGON

SECURITIES AND EXCHANGE Case No. 3:16-CV-00438-PK
COMMISION,

DECLARATION OF RYAN BOWERS
Plaintiff, IN SUPPORT OF ENVISO CAPITAL
GROUP’S SECOND MOTION TO LIFT

v STAY

AEQUITAS MANAGEMENT, LLC;
AEQUITAS HOLDINGS, LLC;

AEQUITAS COMMERCIAL FINANCE, INC.;
AEQUITAS CAPITAL MANGEMENT, LLC;
ROBERT J. JESENIK; BRIAN A. OLIVER,;
And N. SCOTT GILLIS,

Defendants.

I, Ryan Bowers, under penalty of perjury hereby make the following declaration based upon

personal knowledge and am competent to make the following statements herein:
1
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1. I am the Manager of Enviso Capital Group.

2. After being contacted by counsel for the receiver and PAG, we agreed to stay a
lawsuit we had filed in San Diego for breach of contract and misrepresentation. A copy of that
lawsuit is Exhibit “E” to the motion. Prior to filing that motion, Enviso sent a demand letter to PAG.
A copy of that letter is Exhibit “A” to the motion. At the same time, we sent a letter to the receiver
explaining why our lawsuit was not in competition with the investor lawsuits that were anticipated.
A copy of that letter is Exhibit “J” to the motion. Enviso was not an investor in any Aequitas entity
but rather was pursuing a breach of contract case related to the agreement that is Exhibit “D” to the
motion. The basis of the lawsuit centers around PAG’s failure to make a payment due to Enviso in
January 2016. Prior to the date that payment was due, Enviso had notified its clients of the pending
transfer and had circulated consent forms and was prepared to comply with the obligations due from
it under the agreement.

3. When we agreed to stay the San Diego case, we did so with the understanding that the
stay was to allow the receiver enough time to do his investigation and issue a report anticipated in
early fall. That report issued on September 14, 2016. A copy of the report is Exhibit “B” to the
motion. At that same time, the receiver issued an organizational chart of all of the companies in
which Aequitas had some form of ownership. That chart is Exhibit “F” to the motion. The receiver

filed a supplement report on November 10, 2016. A copy of that report is Exhibit “I” to the motion.
These reports indicate that the receiver is already in the process of liquidating assets, something
further evidenced by a letter of intent that was recently received. That letter is Exhibit “G” to the
motion. The receiver was appointed on March 16, 2016, which appoint is Exhibit “H” to the motion.
4. Exhibit “C” to the motion is part of the Form ADV that PAG is required to file to
make full disclosure to potential investors.
| HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF
MY KNOWLEDGE AND BELIEF, AND THAT | UNDERSTAND IT IS MADE FOR USE

2
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AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY.

Executed on the 21st day of February, 2017 in San Diego, California.

Ryan Bowers
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ATTORNEY CERTIFICATE OF SERVICE
| hereby certify that on February 21, 2017, | electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system, which will send notification of such filing to the attorneys

listed in Attachment A.

Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ Karen R. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC
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ATTACHMENT "A"

U.S. District Court
District of Oregon (Portland (3))
CIVIL DOCKET FOR CASE # 3:16-cv-00438-PK

Securities and Exchange Commission v. Aequitas Management, Date Filed: 03/10/2016

LLC et al Jury Demand: Defendant

Assigned to: Magistrate Judge Paul Papak Nature of Suit: 850 Securities/Commodities
Cause: 15:77 Securities Fraud Jurisdiction: U.S. Government Plaintiff
Plaintiff

Securities and Exchange Commission represented by Sheila E. O'Callaghan

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-2459

Fax: 415-705-2501

Email: ocallaghans@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Wade M. Rhyne

Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104
415-705-2500

Fax: 415-705-2501

Email: rhynew@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Brent D. Smyth

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-1052

Fax: 415-705-2501

Email: smythb@sec.gov

ATTORNEY TO BE NOTICED
Plaintiff
Enviso Capital Group, LLC represented by Karen R. Frostrom
Thorsnes Bartolotta McGuire LLP
2550 Fifth Avenue
Suite 1100

San Diego, CA 92103
619-236-9363
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LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Christopher E. Hawk

Gordon & Rees LLP
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Katherine R. Heekin, OSB No. 944802
Katherine@heekinlawoffice.com

The Heekin Law Firm

808 SW Third Avenue, Suite 540
Portland, OR 97204

Telephone: (503) 222-5578

Facsimile: (503) 200-5135

Karen R. Frostrom (admitted pro hac vice; CSB No. 207044)
Frostrom@tbmlawyers.com

Vincent J. Bartolotta, Jr. (admitted pro hac vice; CSB No. 055139)
Bartolotta@tbmlawyers.com

Thorsnes Bartolotta McGuire, LLP

2550 Fifth Avenue, Eleventh Floor

San Diego, CA 92103

Telephone: (619) 236-9363

Facisimile: (619)

Attorneys for Enviso Capital Group LLC

IN THE UNITED STATES DISTRICT COURT

FOR THE STATE OF OREGON
SECURITIES AND EXCHANGE Case No. 3:16-CV-00438-PK
COMMISION,
REQUEST FOR JUDICIAL NOTICE IN
Plaintiff, SUPPORT OF SECOND MOTION TO
LIFT STAY
V.

AEQUITAS MANAGEMENT, LLC;
AEQUITAS HOLDINGS, LLC;

AEQUITAS COMMERCIAL FINANCE, INC.;
AEQUITAS CAPITAL MANGEMENT, LLC;
ROBERT J. JESENIK; BRIAN A. OLIVER,;
And N. SCOTT GILLIS,

Defendants.

Pursuant to Federal Rule of Evidence Code 201, Plaintiff Enviso Capital Group, LLC

respectfully requests that this Court take judicial notice of the following documents in support of

1
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their Reply to their Motion to Lift Stay:

Exhibit 1: Civil Minutes — General, SEC v. Private Equity Management Group, LLC, et

al.

Exhibit 2: Memorandum of Decision Granting Movant’s Emergency Motion to Modify

the Stay [Dkt. 78], United States of America, Plaintiff v. JHW Greentree

Capital, LP, Defendant

Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ KarenR. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC
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ATTORNEY CERTIFICATE OF SERVICE
I hereby certify that on February 22, 2017, 1 electronically filed the foregoing with the Clerk
of the Court using the CM/ECF system, which will send notification of such filing to the attorneys

listed in Attachment A.

Dated: February 22, 2017 THORSNES BARTOLOTTA McGUIRE LLP

By: s/ Karen R. Frostrom

KAREN R. FROSTROM, ESQ.
VINCENT J. BARTOLOTTA, JR., ESQ.

and

THE HEEKIN LAW FIRM
Katherine R. Heekin

Attorneys for ENVISO CAPITAL GROUP LLC

3

REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF SECOND MOTION TO LIFT STAY




Case 3:16-cv-00438-PK Document 371-4 Filed 02/22/17 Page 4 of 42

Exhibit "1"
Page 1 of 3



Case 3:16-cv-00438-PK Document 371-4 Filed 02/22/17 Page 5 of 42

Exhibit "1"
Page 2 of 3



Case 3:16-cv-00438-PK Document 371-4 Filed 02/22/17 Page 6 of 42

Exhibit "1"
Page 3 of 3



Case 3:16-cv-00438-PK Document 371-4 Filed 02/22/17 Page 7 of 42

Exhibit "2"
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ATTACHMENT "A"

U.S. District Court
District of Oregon (Portland (3))
CIVIL DOCKET FOR CASE # 3:16-cv-00438-PK

Securities and Exchange Commission v. Aequitas Management, Date Filed: 03/10/2016

LLC et al Jury Demand: Defendant

Assigned to: Magistrate Judge Paul Papak Nature of Suit: 850 Securities/Commodities
Cause: 15:77 Securities Fraud Jurisdiction: U.S. Government Plaintiff
Plaintiff

Securities and Exchange Commission represented by Sheila E. O'Callaghan

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-2459

Fax: 415-705-2501

Email: ocallaghans@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Wade M. Rhyne

Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104
415-705-2500

Fax: 415-705-2501

Email: rhynew@sec.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Brent D. Smyth

U.S. Securities and Exchange Commission
44 Montgomery Street

Suite 2800

San Francisco, CA 94104

415-705-1052

Fax: 415-705-2501

Email: smythb@sec.gov

ATTORNEY TO BE NOTICED
Plaintiff
Enviso Capital Group, LLC represented by Karen R. Frostrom
Thorsnes Bartolotta McGuire LLP
2550 Fifth Avenue
Suite 1100

San Diego, CA 92103
619-236-9363
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	1. I am one of the attorneys representing Enviso Capital Group in Enviso Capital Group, LLC v. Aequitas Holdings, LLC, et al., San Diego Superior Court Case No. 37-2016-00009462-CU-BC-CTL and  in this action.
	2. On May 24, 2016, an attorney representing the Receiver in this action, Troy Greenfield, sent an email to me and my law partner contending that “commencing” Enviso Capital Group, LLC v. Aequitas Holdings, LLC, et al, San Diego Superior Court Case No...
	3. On May 27, 2016, I received an email from attorney Roger Mellem, who was representing Private Advisory Group, LLC (“PAG”), S. Christopher Bean, Douglas Bean, and Jonathan Bishop in the state court case in San Diego.  He also for the first time ment...
	4. On May 27, 2016, I spoke with Receiver’s counsel Troy Greenfield by telephone about the Order’s scope.  During that call, I explained that PAG is not listed as a Receivership Entity in Exhibit A.  Mr. Greenfield argued that PAG is included as a Rec...
	5. During that call on May 27, 2016, it seemed that Mr. Greenfield was more focused on the words “and their subsidiaries and/or majority owned affiliates” than on the words “as set forth on the attached Exhibit A.”  Even those words though do not incl...
	6. Despite our differing interpretations of the Order, Mr. Greenfield explained during the May 27 call, he wanted to have the stay apply to the state court case regarding PAG in San Diego because of Aspen Growth’s ownership interest in PAG until the R...
	7. On June 15, 2016, I wrote to Mr. Parker, another lawyer in Mr. Greenfield’s firm representing the Receiver, and confirmed that we had filed a Notice of Stay of Proceedings in the state court in San Diego.  In other words, we had upheld our end of t...
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