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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

________________________________
) Chapter 11

In re: )
) Case No. 20-11177 (KBO)

AKORN, INC., et al., ) (Jointly Administered)
)

Debtors. ) Objections due: August 14, 2020
________________________________ ) Hearing Date: August 20, 2020 @ 1:00 p.m.

OBJECTION OF PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR
THE ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY

CONTRACTS AND LEASES

PrimaPharma, Inc. (“PrimaPharma”) hereby submits this objection to the Motion

of Debtors for the Assumption and Assignment of the “PrimaPharm contract” between

Akorn, Inc. and PrimaPharm, Inc. (“PrimaPharm”).  In Support of this Objection,

PrimaPharma states as follows:

BACKGROUND

1. On May 20, 2020 (the “Petition Date”), Akorn, Inc. (“Akorn”) and certain

of its affiliates (together, the “Debtors”) filed voluntary petitions for relief under chapter

11 of Title 11 of the United States Code. 

2. Prior to the Petition Date, Akorn and PrimaPharm entered into that certain

Asset Purchase Agreement dated as of June 16, 2011 (the “APA”).  PrimaPharma

subsequently acquired the contract rights is now the owner of PrimaPharm’s contract

rights under the APA.

3. On June 15, 2020, the Court entered the Order (A) Authorizing and
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Approving Bidding Procedures, (B) Scheduling an Auction and a Sale Hearing, (C)

Approving the Form and Manner of Notice Thereof, (D) Establishing Notice and

Procedures for the Assumption and Assignment of Certain Executive Contracts and

Leases, and (E) Granting Related Relief [Docket No. 181) (the "Bidding Procedures

Order"), authorizing the Debtors to conduct an auction (the "Auction") to select the party

to purchase the Debtors' assets. The Auction will be governed by the bidding procedures

approved pursuant to the Bidding Procedures Order (the "Bidding Procedures").

4. Pursuant to the Bidding Procedures and the terms of any Successful Bid,

the Debtors may assume and assign to the Successful Bidder the APA upon approval of

the Sale.  The Debtors have conducted a review of their books and records and have

determined that the cure amount for unpaid monetary obligations under the APA is $0.00.

OBJECTION

5. PrimaPharma objects to the extent that the Debtors propose to pay less than

the full cure amounts owed to PrimaPharma and fail to provide additional information

regarding adequate assurance of future performance and clarification regarding the

counterparties being added to the assumed contracts.

6. In order for the Debtors to assume the contracts, Section 365 of the

Bankruptcy Code requires this Court’s approval and imposes certain obligations upon the

Debtors, including:

(b)(1) If there has been a default in an executory contract or unexpired lease
of the debtor, the trustee may not assume such contract or lease unless, at
the time of assumption of such contract or lease, the trustee—
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(A) cures, or provides adequate assurance that the trustee will promptly
cure, such default other than a default that is a breach of a provision
relating to the satisfaction of any provision (other than a penalty rate or
penalty provision) relating to a default arising from any failure to perform
nonmonetary obligations under an unexpired lease of real property, if it is
impossible for the trustee to cure such default by performing nonmonetary
acts at and after the time of assumption, except that if such default arises
from a failure to operate in accordance with a nonresidential real property
lease, then such default shall be cured by performance at and after the time
of assumption in accordance with such lease, and pecuniary losses resulting
from such default shall be compensated in accordance with the provisions
of this paragraph;

(B) compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such contract or
lease, for any actual pecuniary loss to such party resulting from such
default; and

(C) provides adequate assurance of future performance under such contract
or lease.  11 U.S.C. § 365(b) (emphasis added).

The Proposed Cure Amounts

7. Pursuant to Section 365’s requirements, the Debtors propose to cure the

defaults in the APA by paying PrimaPharma the proposed Cure Amount. At the time of

the filing of this Objection, PrimaPharma is owed significant additional amounts not

reflected in the proposed Cure Amount. The Debtors have listed a proposed Cure Amount

of “zero” with respect to the APA with PrimaPharma when the actual cure amounts owed

to PrimaPharma, as of the date of this Objection, is approximately $160,000.  See

Declaration of Mark Livingston filed concurrently herewith.

8. Furthermore, the cure amount owed to PrimaPharma under the APA will

likely increase by the date of assumption – the effective date for determining cure costs

Case 20-11177-KBO    Doc 450    Filed 08/13/20    Page 3 of 6



Objection of PrimaPharma, Inc. to Motion Page 4

under Section 365.  To the extent that any such amounts become due and payable prior to

assumption date, the Debtors will be required to cure such amounts. PrimaPharma hereby

objects to the Motion as it fails to provide for the cure of all amounts currently due and

for any additional amounts existing and owing at the time of the actual assumption of the

Contracts as required under 11 U.S.C. § 365(b). See Krikor Dulgarian Trust v. Unified

Mgmt. Corp (In re Peaberry’s), 205 B.R. 6, 9 (1st Cir. BAP 1997); In re F.W. Restaurants

Associates, Inc., 190 B.R. 143, 147-48 (Bankr. D. Conn. 1995); see also In re

Entertainment, Inc., 223 B.R. 141, 151 (Bankr. N.D. Ill. 1998), quoting In re Diamond

Head Emporium, Inc., 69 B.R. 487, 495 (Bankr. D. Hawaii 1987) (“One of the purposes

of Section 365 is to permit the debtor to continue in a beneficial contract, provided,

however, that the other party to the contract is made whole at the time of the debtor’s

assumption of the contract.”).

Adequate Assurance and Clarification Regarding Additional Counterparties
under the Assumed Contracts and their Respective Obligations

9. In order to obtain the relief requested in the Motion, the Debtors and the

additional counterparties to the assumed contracts must demonstrate adequate assurance

of future performance. See 11 U.S.C. § 365(b). “Adequate assurance of future

performance are not words of art, but are to be given practical, pragmatic construction.”

In re U. L. Radio Corp., 19 B.R. 537, 542 (Bankr. S.D. N.Y. 1982). Thus, the question of

adequate assurance “is to be determined by factual conditions.” Id.

10. Furthermore, pursuant to its terms, the APA is not assumable or amendable
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without PrimaPharma’s consent. See In re Village Rathskeller, Inc., 147 B.R. 665, 671-

672 (Bankr. S.D.N.Y. 1992); Kopel v. Campanile (In re Kopel), 232 B.R. 57, 63–64

(Bankr. E.D.N.Y. 1999) (“A debtor cannot simply retain the favorable and excise the

burdensome provisions of an agreement.”)

11. Without additional information and further clarification regarding the actual

proposed, additional counterparties to the APA, as well as a more detailed demonstration

of adequate assurance of performance, it is impossible for PrimaPharma to make an

informed decision regarding the propriety of consenting to the assumption and assignment

of the APA. PrimaPharma objects to the proposed relief to the extent that the Debtors fail

to provide this information to PrimaPharma.

RESERVATION OF RIGHTS

12. PrimaPharma hereby reserves the right to amend, modify or supplement this 

Objection and to raise any additional arguments and objections to the Motion on all

grounds available under applicable law. Additionally, PrimaPharma reserves its rights to

comment upon and object to the form of order presented to the Court in connection with

the Motion.  

WHEREFORE, PrimaPharma requests that the Court enter an order: (I) sustaining

this Objection and denying the Motion, except to the extent that the Debtors: a) pay the

correct cure amount of $160,000 and any and all additional amounts incurred as of the

date of assumption as a prerequisite to the APAs’ assumption, and b) provide specific

information to demonstrate sufficient adequate assurance of future performance under the
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APA with respect to each additional counterparty; and (ii) providing for such other

relief the Court deems just and proper.

Dated: August 13, 2020 BODELL BOVE LLC

/s/ Bruce W. McCullough           
Bruce W. McCullough (Del. ID 3112)
1225 N. King Street, Suite 1000
P.O. Box 397
Wilmington, DE 19899-0397
Telephone: 302-655-6749, ext. 1
Facsimile: 302-655-6827
Email: bmccullough@bodellbove.com

- and -

Russell M. De Phillips (pro hac vice)
Roy L. Carlson, Jr. (pro hac vice)
MILBERG & DE PHILLIPS, P.C.
2163 Newcastle Avenue, Suite 200
Cardiff by the Sea, CA 92007
Telephone: (760) 943-7103
Facsimile: (760) 943-6750
Email: rdephillips@surflaw.net
Email: rcarlson@surflaw.net
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re      :  Chapter 11 

: 
AKORN, INC., et al.   :  Case No. 20-11177 (KBO) 

: 
Debtors.     :  (Jointly Administered) 
 

CERTIFICATE OF SERVICE 
 

I, BRUCE W. McCULLOUGH, hereby certify that on this date a copy of the foregoing 

OBJECTION OF PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR THE 

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND 

LEASES and DECLARATION OF MARK T. LINGSTON IN SUPPORT OF OBJECTION OF 

PRIMAPHARMA, INC. TO THE MOTION OF DEBTORS FOR THE ASSUMPTION AND 

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND LEASES was served via 

CM/ECF on the following: 

Counsel to the Debtors: 
Kirkland & Ellis LLP 
300 North LaSalle Street 
Chicago, Illinois 60654 
Attn.: Patrick J. Nash, Jr 
Gregory F. Pesce 
Christopher M. Hayes 
 
Kirkland & Ellis LLP 
601 Lexington Ave 
New York, New York 10022 
Attn. Nicole L. Greenblatt 
 

Co-Counsel to the Debtors: 
Richards, Layton, & Finger, P.A. 
920 N. King Street 
Wilmington, Delaware 19801 
Attn.: Paul N. Heath 
Paul N. Heath 
Amanda R. Steele 
Zachary I. Shapiro 
Brett M. Haywood 
 

Counsel to the Committee: 
Jenner & Block LLP 
353 N. Clark St. 
Chicago, IL 60654 
Attn: Catherine Steege 
Landon Raiford 
William Williams 
 

The United States Trustee 
Office of the United States Trustee 
for the District of Delaware 
844 King Street, Suite 2207, Lockbox 35, 
Wilmington, Delaware 19801 
Attn.: Jane M. Leamy 
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and 
 
Saul Ewing Arnstein & Lehr 
1201 North Market Street, Suite 2300 
Wilmington, DE 19801 
Attn: Mark Minuti 
Luke Murley 
 
 
Counsel to the Stalking Horse Bidder  
Gibson Dunn & Crutcher 
200 Park Avenue, 
New York, New York 10166 
Attn.: Scott J Greenberg 
Michael J. Cohen 
 

Co-Counsel to the Stalking Horse Bidder 
Young Conaway Stargatt & Taylor 
1000 North King Street 
Wilmington, DE 19801 
Attn: Robert S. Brady 
 

Counsel to the Ad Hoc Group  
Gibson Dunn & Crutcher 
200 Park Avenue, 
New York, New York 10166 
Attn.: Scott J Greenberg 
Michael J. Cohen 
 

Co-Counsel to the Ad Hoc Group 
Young Conaway Stargatt & Taylor 
1000 North King Street 
Wilmington, DE 19801 
Attn: Robert S. Brady 
 

 
Counsel to the Term Loan Agent under the 
Debtors’ Term Loan Agreement 
Wilmer Cutler Pickering Hale and Dorr LLP 
7 World Trade Center, 
250 Greenwich Street, 
New York, NY 10007 
Attn: Andrew Goldman 

 

 

 
 

 
Dated: August 13, 2020    /s/ Bruce W. McCullough   

Bruce W. McCullough (Del. ID #3112) 
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