
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

IN RE: 
 
ALDRICH PUMP, LLC, et al. 
 

  Debtor. 
 

) 
) 
) 
) 
) 

Misc. No. 1:22-00080-TJK-RMM 
 
Underlying Case: 20-BK-30608 (JCW) 
(U.S. Bankr. W.D.N.C.) 
 

   
 

MOVANTS THE MANVILLE TRUST MATCHING CLAIMANTS’ REPLY 
MEMORANDUM IN SUPPORT OF MOTION TO QUASH  

 

Movants The Manville Trust Matching Claimants, by counsel, submit this Reply 

Memorandum to Aldrich’s Opposition (“Opp.”) to the Motion to Quash, or in the Alternative, for 

a Protective Order.  

I. This Court is the proper Court to adjudicate the Motion to Quash, which is 
not barred by issue preclusion. 

 
Aldrich’s chief argument is that this Court should not review or restrict the scope of the 

Subpoena, because it has been approved by the Bankruptcy Court. Opp. at 13-15. Rule 45 says 

otherwise. Accepting Aldrich’s argument would undermine Rule 45’s intended purpose and 

swallow the Rule. Rule 45 assures that a nonparty can seek protection from a burdensome or 

overly broad subpoena. Fed. R. Civ. P. 45, Advisory Committee Note (2013 Amendment) (“To 

protect local nonparties, local resolution of disputes about subpoenas is assured by the 

limitations of Rule 45(c) and the requirements in Rules 45(d) and (e) that motions be made in the 

court in which compliance is required under Rule 45(c).” (emphasis added)). For these reasons 

alone, Aldrich’s argument fails.  
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Aldrich further contends that the doctrine of issue preclusion means that the Subpoena 

may not be quashed or modified by this Court. Issue preclusion, or collateral estoppel, bars 

successive litigation of an issue of fact or law when 

(1) the issue is actually litigated; (2) determined by a valid, final judgment on the 
merits; (3) after a full and fair opportunity for litigation by the parties or their 
privies; and (4) under circumstances where the determination was essential to the 
judgment, and not merely dictum. 
 

Capitol Servs. Mgmt. v. Vesta Corp., 443 U.S. App. D.C. 62, 72, 933 F.3d 784, 794 

(2019), quoting Hogue v. Hopper, 728 A.2d 611, 614 (D.C. 1999).   

Aldrich cannot meet this standard. Issue preclusion requires a final order. And the 

Bankruptcy Court’s Rule 2004 authorizing this Subpoena is not a final order, under either the 

case law of this District nor under that of the Western District of North Carolina, the jurisdiction 

where the Subpoena was issued. Nor have the Matching Claimants litigated these arguments 

before in either court. Thus, Aldrich’s issue preclusion argument is meritless. 

 Aldrich contends that the Third Circuit’s recent decision in In re Bestwall, LLC, No. 21-

2263 (3d.Cir. August 24, 2022) 1 compels denial of the Motion to Quash on the grounds of issue 

preclusion.  Aldrich Mem. at 4, 14-15.  The Third Circuit’s decision in Bestwall is not apposite 

here. 

In the Delaware Bestwall case, the Delaware Trusts moved to quash a subpoena, 

substantively similar to the instant Subpoena, served by Bestwall LLC.  The district court 

granted the motion to quash.  See In re Bestwall, LLC, Case No. 1:21-mc-00141 (D. Del. Jun. 1, 

2021), Memorandum and Order Granting Motion of Third-Party Asbestos Trusts to Quash or 

Modify Subpoenas [Docket Nos. 29 and 30].  The court found that the discovery sought in the 

 
1 The Third Circuit’s decision in Bestwall was released one day after the instant Motion was 
filed. 
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subpoena was overbroad and did not adequately protect the privacy of the claims data.  The court 

further held that any revised subpoena must: (i) limit the production of Trust Claimants' data to a 

random sample of no more than 10% of the mesothelioma victims at issue; (ii) authorize the 

Delaware Claims Processing Facility, or a neutral third party, to anonymize the Trust Claimants' 

data before producing it, and (iii) include additional protections consistent with the “Access 

Decision,” In re Owens Corning, 560 B.R. 229 (Bankr. D. Del. 2016 ).2  Id., Dkt. 33. 

Bestwall appealed the decision.  On August 24, the Court of Appeals for the Third Circuit 

released its decision, reversing the district court below, but on other grounds.  The Third Circuit 

held that the moving parties, having argued a similar motion to quash before the issuing court 

(the Bankruptcy Court for the Western District of North Carolina) were barred by the doctrine of 

issue preclusion from raising the same arguments again in the Delaware proceeding. Ex. A at 15-

22.  The Court found that all the elements of collateral estoppel had been met: 

Collateral estoppel prohibits a party from relitigating an issue when: “(1) the 
identical issue was decided in a prior adjudication; (2) there was a final 
judgment on the merits; (3) the party against whom the bar is asserted was a 
party or in privity with a party to the prior adjudication; and (4) the party against 
whom the bar is asserted had a full and fair opportunity to litigate the issue in 
question.”  
 

Bestwall, No. 21-2263 (3d. Cir. August 24, 2022) at p.15, quoting Doe v. Hesketh, 828 F.3d 159, 

171 (3d Cir. 2016).  The Court found that the Delaware Trusts, or their proxies, had argued the 

same issues before the Bankruptcy Court, and had lost.  Although discovery orders are usually 

considered not final, the Court of Appeals held that the discovery order was sufficiently final for 

 
2  In the Access Decision, the Delaware Bankruptcy Court held that 1) access would be 
granted solely for a three-month period, after which the exhibits had to be destroyed, 2) the 
requesting parties were prohibited from sharing the identity of individuals by name or other 
identifying mean, and 3) an independent facilitator would be appointed to oversee production of 
the exhibits and insure protection of privacy data. Id. Bestwall has appealed the decision to the 
Court of Appeals for the Third Circuit. 
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purposes of collateral estoppel.  Id., p. 16.  Accordingly, the Third Circuit did not reach the 

district court’s finding that the discovery sought in the subpoena was overbroad and the 

discovery process did not adequately protect the privacy of the claims data.   

The Third Circuit’s Bestwall ruling is inapposite.  The Motion to Quash in this case is not 

barred by collateral estoppel.  Aldrich cannot satisfy two of the four required elements of 

collateral estoppel under the law of this Circuit.  In the District of Columbia, collateral estoppel 

bars successive litigation of an issue of fact or law when (1) the issue is actually litigated; (2) 

determined by a valid, final judgment on the merits; (3) after a full and fair opportunity for 

litigation by the parties or their privies; and (4) under circumstances where the determination was 

essential to the judgment, and not merely dictum.  Capitol Servs. Mgmt. v. Vesta Corp., 933 F.3d 

784, 794 (2019).   

First, the second element is not satisfied: the Rule 2004 Order is not a final order.  

Discovery orders are accordingly generally appealable only upon a final decision in the case, not 

on an interlocutory basis. In re England, 375 F.3d 1169, 1174 (2004); McKesson Corp. v. 

Islamic Republic of Iran, 52 F.3d 346, 353 (D.C. Cir. 1995).   

Discovery orders are commonly reviewed on appeal from a final judgment. See In 
re Al Baluchi, 952 F.3d 363, 368, 445 U.S. App. D.C. 487 (D.C. Cir. 2020) 
(describing “direct appeal from final judgment” as an “obvious means of review” 
of a discovery order). And collateral order review of discovery orders is typically 
unavailable. See Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368, 377, 101 
S. Ct. 669, 66 L. Ed. 2d 571 (1981) (“[The Supreme Court] ha[s] generally denied 
review of pretrial discovery orders.”). 
 

Beberman v. Blinken, Civil Action No. 20-873 (TJK), 2021 U.S. Dist. LEXIS 78966, at *9 

(D.D.C. Apr. 26, 2021). 

More critically, the United States District Court for the Western District of North 

Carolina, the court to which appeals from the Bankruptcy Court lies, has repeatedly and 

Case 1:22-mc-00080-TJK   Document 12   Filed 09/27/22   Page 4 of 13Case 24-00300    Doc 14    Filed 02/07/24    Entered 02/07/24 16:49:43    Desc Main
Document      Page 4 of 37



5 
 

unequivocally ruled that discovery orders issued by the Bankruptcy Court are not final, as 

Aldrich’s counsel well knows.  In fact, in In re Bestwall, also pending in the Western District of 

North Carolina, Aldrich’s counsel, then representing Bestwall, successfully argued that Rule 

2004 orders are not final:  

The PIQ Order is not a final order subject to an appeal as of right. As a general 
rule, “orders in bankruptcy cases may be immediately appealed if they finally 
dispose of discrete disputes within the larger case,” namely, “‘final judgments, 
orders, and decrees . . . in cases and proceedings.’” Bullard v. Blue Hills Bank, 
135 S. Ct. 1686, 1692 (2015) (internal quotation marks omitted; quoting 28 
U.S.C. § 158(a)). ….The Supreme Court has recognized that discovery rulings are 
“clearly interlocutory.” FirsTier Mortg. Co. v. Invs. Mortg. Ins. Co., 498 U.S. 
269, 276 (1991); see also United States v. Bryson (In re Bryson), 406 F.3d 284, 
288 (4th Cir. 2005) (same). And this general rule applies in bankruptcy, including 
to discovery orders under Bankruptcy Rule 2004. 
 

Bestwall’s Response, Official Comm. of Asbestos Claimants of Bestwall LLC v. Bestwall LLC (In 

re Bestwall LLC), (W.D.N.C.) No. 3:21-cv-151-RJC (Dkt. 4 at14). 

The Bankruptcy Court agreed: 
 
As a general rule, discovery orders are not final decisions subject to immediate 
appeal . . . . [T]his Court, too, holds that the discovery order under Bankruptcy 
Rule 2004 here is interlocutory, as it does not finally dispose of a concrete issue in 
the case and is therefore not a final order under 28 U.S.C. § 158(a). 
 
In re Bestwall LLC, No. 3:21-cv-151-RJC, 2021 U.S. Dist. LEXIS 88369, at *7-8 

(W.D.N.C. May 7, 2021).  See also McCoy v. Ace Motor Acceptance Corp., 2019 U.S. Dist. 

LEXIS 219540, *6-7, 2019 WL 7000088 (W.D.N.C. Dec. 20, 2019) (finding bankruptcy court 

discovery orders were not final and therefore district court lacked jurisdiction to hear appeal of 

those orders), citing In re Yanik, 8 F.3d 34 (table) [full-text format at 1993 U.S. App. LEXIS 

25891] (9th Cir. 1993) (order granting a motion to quash a subpoena was an interlocutory order 

not appealable as of right); Decker v. Scott, No. 5:19-cv-9, 2019 U.S. Dist. LEXIS 161044, 2019 

WL 4491332, at *2 (W.D. Va. Sept. 18, 2019) (same);  In re Santiago, No. 10-17135, 2011 U.S. 
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Dist. LEXIS 35703, 2011 WL 1257209 (N.D. Ohio March 31, 2011) (same); Countrywide Home 

Loans v. Office of the U.S. Trustee, No. 08-617, 2008 U.S. Dist. LEXIS 45828, 2008 WL 

2388285, at *3-4 (W.D. Pa. June 11, 2008) (same). 

Second, the third element required for collateral estoppel is also absent here.  Aldrich also 

cannot assert that any of the Manville Matching Claimants or their privies litigated this issue in 

the Bankruptcy Court.  In Bestwall, the Court of Appeals found that the Delaware Claims 

Processing Facility, which is the custodian of the records subpoenaed, acted as the proxy for the 

Matching Claimants when it appeared in the Bankruptcy Court and argued to quash the 

subpoena.  Bestwall, pp. 17-19 (Ex. A).  Having found that the Facility’s motion to quash in 

Delaware was barred by its previous unsuccessful argument in the Bankruptcy Court, the Court 

of Appeals also found that the Facility was in privity with the ten Delaware Trusts and the 

Delaware Matching Claimants, and that therefore collateral estoppel also prevented those parties 

from moving to quash in Delaware. 3   

 Here , no such privity exists.  In this matter, the analogue to the Delaware Facility and the 

Delaware Trusts is the Manville Trust, the custodian of the records sought and the subject of the 

subpoena.  Ex. B to Motion to Quash (Dkt. 4-2).  Aldrich concedes that the Manville Trust never 

appeared in the Aldrich Bankruptcy Court and never challenged the Subpoena in any court.  

Thus, there has been no previous litigation of this issue by the Matching Claimants or by anyone 

with whom they are in privity. 

 Aldrich appears to be arguing that because the Official Committee of Asbestos Personal 

Injury Claimants (“ACC”) and Paddock Enterprises, LLC, a wholly unrelated third party, 

 
3 The Court found that the Matching Claimants had conceded the point of privity by failing to 
challenge it in their arguments. Bestwall, p. 17 (Ex. A). 
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objected to the subpoena, that those arguments somehow bar the Matching Claimants’ Motion.  

Aldrich Mem. at 9, n.7.  The fact that an unrelated party made a similar argument in the past 

does not in any way create issue preclusion: the doctrine requires that the argument was fully 

litigated by the same party or its privy.  Neither the ACC nor Paddock is in privity with the 

Matching Claimants. 

Paddock is itself an asbestos-related debtor in bankruptcy in the United States 

Bankruptcy Court for Delaware (Case No. 20-10028), and obviously did not represent the 

Matching Claimants.  Nor is the ACC a privy for the Matching Claimants.  While the ACC may 

represent the current and future asbestos victim creditors of Aldrich in its bankruptcy proceeding, 

the Matching Claimants are not current or future creditors, but persons who resolved their claims 

with Aldrich by settlement or verdict.  The “Claimants,” according to the Subpoena, are 

claimants who asserted mesothelioma claims against the Debtors, Aldrich’s 
predecessor, the former Trane Technologies Company LLC, successor by merger 
to Ingersoll-Rand Company (a former New Jersey Corporation) (“Old IRNJ”), or 
Murray’s predecessor, the former Trane U.S. Inc. (“Old Trane”) that were 
resolved by settlement or verdict and for whom the Debtors possess SSNs… 
 

Ex. B to Motion, ¶6 (emphasis added) (Dkt. 2-2).4  Thus, no party in privity with the 

Matching Claimants has raised these arguments in this litigation previously. 

Finally, the Court of Appeals’ ruling did not reach the issue of whether the district court 

properly held that the subpoena was overbroad and that additional protections of sampling and 

pre-anonymization were necessary.  While the district court’s ruling in Bestwall has been 

overruled on the grounds of collateral estoppel, the finding of overbreadth is still noteworthy. 

 
4 In fact, the universe of the Matching Claimants is not even known until Debtor’s expert, Bates 
White, creates the “Matching Key” and provides it to the Manville Trust, and the Trust then 
forwards that information to the respective law firms.  In this case, the Subpoena was served on 
the Trust on July 5, and the various law firms were not notified until early August.  Establishing 
privity with an undefined group of parties would be problematic to say the least. 
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The Motion to Quash is properly before this Court. 

II. The Subpoena is overbroad and must be quashed. 

Aldrich’s opposition fails to show that it needs all the data it is seeking – the data of 

thousands of Trust Claimants – especially when its request is balanced against the claimants’ 

privacy interests.  Aldrich’s demand is overbroad and misaligned with the inquiry it purportedly 

plans to undertake – to determine whether there was a pattern of false claims submissions to it or 

its predecessor, and whether any such pattern was prevalent.  Aldrich again fails to explain why 

it needs the personal information of thousands of individuals to determine if such a pattern exists.  

The subpoenas are therefore overbroad and must be quashed. 

A sufficiently reliable statistical, representative sample would not deprive Aldrich’s 

experts of necessary data for their estimation analysis.  A representative sample is exactly that – 

representative of the group as a whole. Sampling would not modify the substance of the data 

Aldrich receives – only the volume.  Sampling therefore would not substantively alter Aldrich’s 

analysis or “deprive” it of claimed necessary data.  Moreover, it would not encumber Bates 

White – Aldrich’s liability consultant – as Bates White is more than capable of working with a 

statistical sample. 

A random sample of no more than 10% of the claimants at issue would permit Aldrich to 

undertake its purported estimation analysis.  Sampling will not modify the substance or quality 

of the data Aldrich receives.  It only decreases the volume.  Aldrich would be able to discern the 

exact same patterns from a sample as it would from data for the entire claimant.  In Bestwall, the 

debtor admitted that using a10% sample would “provide an efficient mechanism by which the 

parties and th[e][Bankruptcy] Court can address issues presented by the estimation proceeding” 

Case 1:22-mc-00080-TJK   Document 12   Filed 09/27/22   Page 8 of 13Case 24-00300    Doc 14    Filed 02/07/24    Entered 02/07/24 16:49:43    Desc Main
Document      Page 8 of 37



9 
 

and argued that approving the 10% sample “offers a practicable and fair way to proceed [and] 

will save time and expense ….” Bestwall, Case No. 17-31795 (Bankr. W.D.N.C.) Dkt. 2183 at 

17, ¶24 (Bestwall Mot. to Approve Resolved Claim Sample) (Dkt 4-6). Further, Bestwall’s own 

consultant, Bates White, opined that a 10% sample was “reliable” “for performing analyses 

related to … liability estimation.” Id. at 54, ¶11 (Decl. of Jorge Gallardo-Garcia) (Dkt.4-7). 

III. The Subpoena’s purported “anonymization” is nothing of the sort. 

Although the Aldrich Subpoenas claim to “anonymize” the Trust Claimants’ data, this is 

a misnomer.  The subpoenas allow Bates White to aggregate the data post-production with data 

from Aldrich’s database and other sources into a single, consolidated clearinghouse while 

holding a matching key that de-anonymizes the data. This scheme provides insufficient 

protection to the Movants. 

“[T]he compilation of otherwise hard-to-obtain information alters the privacy interest 

implicated by disclosure of that information,” and a “computerized summary located in a single 

clearinghouse of information” warrants particular scrutiny. U.S. Dep’t of Justice v. Reporters 

Comm. for Freedom of Press, 489 U.S.749, 763-64 (1989).  Even aggregations of public data 

present privacy and security concerns, because the “unrestrained power to assemble data that 

reveal private aspects of identity is susceptible to abuse.”  United States v. Jones, 565 U.S. 

400,416 (2012) (Sotomayor, J., concurring); see also U.S. Dep’t of Defense v. Fed. Labor 

Relations Auth., 510 U.S. 487, 500 (1994) (“An individual’s interest in controlling the 

dissemination of information regarding personal matters does not dissolve simply because that 

information may be available to the public in some form.”); Havemann v. Colvin, 537 F. App’x 

142, 147-48 (4th Cir. 2013) (recognizing privacy interest in nondisclosure of information, even if 
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otherwise public, in a format that could be combined with other available data to identify specific 

individuals). 

The Aldrich Subpoenas’ purported anonymization approach implicates each of these 

concerns.  As noted, the Aldrich Subpoenas allow Bates White to first create and hold a 

matching key that includes each Trust Claimant’s name, SSN, and identifier. Ex. B to Motion, ¶4 

(Dkt .4-2) After production, Bates White may use the matching key to: (i) “match and combine 

the [Trust-produced data], on a claimant-by-claimant basis, with data from [Aldrich’s] database 

or other sources, “and (ii) “provide sufficient identifying information from the Matching Key to 

an Authorized Representative to permit such Authorized Representative to match data from the 

[Trust-produced data] with and analyze individual claims.” Id. ¶8(b) (emphasis added).  This 

planned consolidation of Trust Claimant data with other data from other sources presents an 

extraordinary risk of harm to the Trust Claimants. 

Aldrich’s planned use, however, wholly undermines this core protection.  Not only will 

the Trusts’ data be commingled into one searchable database, the Aldrich Subpoenas take it a 

step further, allowing Bates White to consolidate “data from [Aldrich’s] database or other 

sources” into a single, consolidated Trust Claimant information clearinghouse.  Centralizing the 

Trust Claimants’ data into a single database (regardless of the security measures) creates a 

powerful, analytical tool – a tool that can be abused to discern patterns and reveal insights about 

individual claimants on subjects unrelated to Aldrich’s estimation or other Permitted Purposes.  

Such a merged database, once created, could be used in a manner detrimental to the privacy 

interests of individual Trust Claimants, particularly if it is misappropriated or inadvertently 

disclosed. 
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Given Bates White’s unrestrained power to aggregate data, any single piece (or 

combination) of information from the aggregated database may be sufficient to discern the 

individual claimants’ identities.  Thus, rendering the use of an identifier and deleted SSN 

meaningless – making it as if preproduction anonymization never occurred. 

This is further compounded by Bates White’s ability to create and hold the matching key.  

Standing alone, a consolidated list of thousands of Trust Claimant names and SSNs raises 

significant privacy concerns, as the theft, misuse, or inadvertent disclosure of this single file will 

compromise the personal data of all Claimants.  Indeed, the ability to aggregate Trust Claimant 

data into an information clearinghouse and create a matching key were one of the main concerns 

of the district court in Bestwall.  In re Bestwall, LLC, Case No. 1:21-mc-00141 (D. Del.), Mot. to 

Quash ¶¶ 28-31 ( Dkt. 1) (“Bestwall’s production demand raises ‘big data’ concerns that most 

subpoenas do not. Bestwall plans to combine the data produced by the DCPF, consisting of 

private information for thousands of claimants, into a single, consolidated database.” (emphasis 

in original)); June 1, 2021 Order (Dkt. 30) (granting motion to quash); Request for Clarification 

¶16 (Dkt. 31) (“Bestwall (and its liability consultant, Bates White, LLC) could use [the provided 

matching identifier] as a key to match each Trust Claimant (and their identifying and confidential 

information) to that identifier.  Bestwall would therefore have access to all information produced 

about all of the Trust Claimants, each of whom it could identify.  This is not anonymization 

….”); June 17, 2022 Order ( Dkt. 33). 

IV. The Court may grant a protective order in the alternative. 

Even if the Court is not inclined to quash the Subpoena, it may still grant a protective 

order.  Malibu Media, LLC v. John Does 1-11, Civil Action No. 12-cv-0237, 2012 U.S. Dist. 
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LEXIS 94648 (D.D.C. July 10, 2012)(denying motion to quash but granting protective order to 

protect nonparty). 

Under either Rule 45 or Rule 26, a subpoena that seeks irrelevant information is both 

overbroad and a de facto “undue burden,” and should be quashed.  See AF Holdings, LLC v. 

Does 1-1058, 752 F.3d 990, 995 (D.C. Cir. 2014); Singletary, 289 F.R.D at 241–42; Albert, 2018 

Bankr. LEXIS 2492, at *4.  Movants have more than demonstrated evidence of the harm that 

would result if their data is released without adequate protections in place.  Accordingly, the 

Court may issue a protective order, in lieu of granting the Motion to Quash, implementing the 

protections of sampling and pre-production anonymization.   

 

CONCLUSION 

For the reasons stated herein, and those in Movants’ Memorandum in Support, Movants 

pray that the Subpoena be quashed.  In the alternative, if the Court permits production of any 

personal information, Movants pray the Court to limit the information to a 10% sample and to 

require true anonymization of the Matching Claimants’ personal identifying data by either the 

Manville Trust or an independent third party before delivery to Aldrich and its agents.5 

  

 
5 Should the Court not be inclined to grant such relief, Movants pray the Court order a stay of 
production to permit Movants to pursue an appeal. 
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Dated: September 27, 2022 

 

Respectfully submitted,  

/s/  David I. Bledsoe----------------------       
 
David I. Bledsoe 
DC Bar No. 422596 
600 Cameron Street 
Suite 203 
Alexandria, VA  22314 
703-379-9424 
703-684-1851(fax) 
bledsoelaw@earthlink.net 

 
      Counsel for Movants The Manville Trust 

  Matching Claimants 
 

 
 
 
 

CERTIFICATE OF SERVICE 

 I certify that on September 27, 2022, I filed the foregoing with the Clerk of Court via 

ECF, who will serve notice by email to all parties registered for service of pleadings in this 

matter. 

 
       /s/David I. Bledsoe    
       David I. Bledsoe 
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PRECEDENTIAL 

 

UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

_____________ 

 

No. 21-2263 

_____________ 

 

In re:  BESTWALL LLC, f/k/a Georgia-Pacific LLC, 

       Appellant  

_______________ 

 

BESTWALL LLC, 

       Appellant  

 

v.  

 

ARMSTRONG WORLD INDUSTRIES, INC. ASBESTOS 

PERSONAL INJURY SETTLEMENT TRUST; CELOTEX 

ASBESTOS SETTLEMENT TRUST; FLINTKOTE 

ASBESTOS TRUST; PITTSBURGH CORNING 

CORPORATION PERSONAL INJURY SETTLEMENT 

TRUST; WRG ASBESTOS PI TRUST; FEDERAL-MOGUL 

ASBESTOS PERSONAL INJURY TRUST; BABCOCK & 

WILCOX COMPANY ASBESTOS PI TRUST; UNITED 

STATES GYPSUM ASBESTOS PERSONAL INJURY 

SETTLEMENT TRUST; OWENS CORNING / 
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OPINION 

_______________ 

 

JORDAN, Circuit Judge. 

As part of its bankruptcy proceedings in North Carolina, 

Bestwall LLC wanted access to data owned by ten trusts 

created to process asbestos-related claims against other 

companies.  That data is held by the trusts’ claims processing 

agent, which is located in Delaware and opposed Bestwall’s 

request.  The Bankruptcy Court sided with Bestwall and 

authorized the issuance of subpoenas.  Once Bestwall served 

those subpoenas, however, the trusts spoke up.  They asked the 

U.S. District Court for the District of Delaware to quash the 

subpoenas, repeating the same arguments that had been made 

in the Bankruptcy Court by their claims processing agent.  

Certain asbestos claimants whose information was in the 

database also joined in the motion to quash.  The arguments 

presented by the trusts and the claimants were evidently more 

persuasive to the District Court than they had been to the 

Bankruptcy Court, as the District Court quashed the 

subpoenas.   

 

Bestwall has now appealed that order and rightly 

invoked the doctrine of collateral estoppel.  We will therefore 

reverse and remand with instructions to enforce the subpoenas 

as originally ordered. 

 

I. BACKGROUND 

 

In November 2017, Bestwall filed for Chapter 11 

bankruptcy relief in the U.S. Bankruptcy Court for the Western 

District of North Carolina.  In re Bestwall LLC, 606 B.R. 243, 
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246 (Bankr. W.D.N.C. 2019).  Facing asbestos-related mass 

tort liabilities, Bestwall wants to establish a settlement trust, as 

authorized by 11 U.S.C. § 524(g).1  Id.  According to 

Bestwall’s proposed plan of reorganization, it would fund a $1 

billion trust to pay current and future asbestos claims.  The 

bankruptcy proceedings stalled, however, because of a dispute 

over how Bestwall’s liabilities should be calculated.  The 

court-appointed representatives of individuals with current and 

future asbestos claims argued that liability for future claims 

should be based on the settlements of past asbestos claims 

against Bestwall.  Bestwall responded that those historical 

settlements are poor indicators of its true liability.  It said then, 

and still contends, that asbestos claimants routinely “double-

dip,” taking money from multiple mass tort defendants and 

thus repeatedly recovering for the same injury.  That approach, 

Bestwall argues, has resulted in artificially inflated settlements. 

 

To prove its theory, Bestwall wants to inspect the 

claimant data from other asbestos settlement trusts, so that it 

can compare the list of individuals who have filed claims 

against those trusts with the list of those who have filed claims 

against it.  To that end, it made a motion in the North Carolina 

 
1 That statute “allows a company [in Chapter 11 

bankruptcy proceedings] to set up a trust that will assume its 

asbestos liabilities” and “authorizes an injunction to channel 

all asbestos-related claims to such a trust.”  In re W.R. Grace 

& Co., 729 F.3d 311, 315 (3d Cir. 2013) (citing 11 U.S.C. 

§ 524(g)(1)-(2)).  Once the injunction goes into effect, any 

asbestos-related claims that would have been brought against 

the debtor must instead proceed against the trust.  11 U.S.C. 

§ 524(g)(3)-(4). 

Case: 21-2263     Document: 78     Page: 5      Date Filed: 08/24/2022Case 1:22-mc-00080-TJK   Document 12-1   Filed 09/27/22   Page 6 of 24Case 24-00300    Doc 14    Filed 02/07/24    Entered 02/07/24 16:49:43    Desc Main
Document      Page 19 of 37



6 

Bankruptcy Court in July 2020 seeking subpoenas for that data, 

pursuant to Bankruptcy Rule 2004 (the “Rule 2004 Motion”).2  

The primary target of the subpoenas was an entity called the 

Delaware Claims Processing Facility (the “Facility”), a 

Delaware limited liability company that possesses the claimant 

data of, and administers legal claims against, ten asbestos 

settlement trusts doing business in Delaware (the “Trusts”).3  It 

is, in short, the claims processing agent for the Trusts. 

 

Those Trusts were all established by corporate debtors-

in-possession that, like Bestwall, sought to resolve their 

asbestos liabilities in bankruptcy.4  The Trusts exist to process 

 
2 Bankruptcy Rule 2004 permits issuance of an “order 

[for] the examination of any entity[,]” if the information sought 

is relevant “to the acts, conduct, or property or to the liabilities 

and financial condition of the debtor, or to any matter which 

may affect the administration of the debtor’s estate, or to the 

debtor’s right to a discharge.”  Fed. R. Bankr. P. 2004(a)-(b). 

3 Bestwall’s motion primarily sought information from 

the Facility, but it also sought permission to subpoena the 

Trusts directly, if necessary.  In addition, Bestwall successfully 

requested authority to issue a subpoena directed at the Manville 

Personal Injury Settlement Trust, but that trust is not based in 

Delaware and is not a party to this appeal.   

4 The ten Trusts are: the Armstrong World Industries, 

Inc. Asbestos Personal Injury Settlement Trust; the Celotex 

Asbestos Settlement Trust; the DII Industries, LLC Asbestos 

PI Trust; the Flintkote Asbestos Trust; the Pittsburgh Corning 

Corporation Personal Injury Settlement Trust; the WRG 

Asbestos PI Trust; the Federal-Mogul Asbestos Personal Injury 
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and pay out asbestos claims, which requires them to collect 

detailed information about each claimant’s identity, family, 

finances, and medical history.  The Trusts are obligated, under 

their founding documents, to keep that claimant information 

confidential, and they may disclose it only under certain 

narrow circumstances.     

 

 Seven of the ten Trusts eventually formed the Facility 

to administer and process asbestos claims on their behalf.5  All 

ten Trusts have “claims processing agreements” with the 

Facility that make them its “clients” (J.A. at 443-44, 447), and 

they entrust it to collect the claimants’ confidential information 

so it can process the claims.  Although the claimant data 

belongs to the Trusts, the Facility considers itself the 

“custodian” or “steward” of the data in its possession.  (J.A. at 

445, 447.)  Like the Trusts, it takes the confidentiality of that 

data seriously.  According to its Chief Operating Officer, 

“[p]rotecting the security of these sensitive data is [the 

Facility’s] highest operational priority.”  (J.A. at 445.)  To that 

end, the Facility has made significant investments in data 

 

Trust; the Babcock & Wilcox Company Asbestos PI Trust; the 

United States Gypsum Asbestos Personal Injury Settlement 

Trust; and the Owens Corning / Fibreboard Asbestos Personal 

Injury Trust.   

5 The DII Industries, LLC Asbestos PI Trust; the 

Federal-Mogul Asbestos Personal Injury Trust; and the 

Flintkote Asbestos Trust are not members of the Facility, 

although one of Flintkote’s trustees sits on the Facility’s board 

of directors.   
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security, and it does not commingle information from one 

Trust with that of another.   

 

 When Bestwall filed its Rule 2004 Motion, it served 

copies on both the Facility and the Trusts.6  Only the Facility 

appeared and expressed any objections.  It represented that the 

Trusts were “duty bound” to protect the claimant data sought 

by Bestwall and hence “exercised their ownership of and 

control over their claims data to protect such data from 

improper disclosure[.]”  (J.A. at 132-33.)  But the Facility also 

asserted that it was the one who received the claimants’ 

information and that it had its own obligations to preserve the 

data’s confidentiality.  It asked the North Carolina Bankruptcy 

Court to deny the Rule 2004 Motion as overly broad and 

intruding on confidential information or, in the alternative, to 

order that any production of claimant data be limited to “a 

random sample of up to 10% of the 15,000 claimants[,]” and 

be anonymized before being produced to Bestwall or its expert.  

(J.A. at 154-60, 166.)  The Facility noted that its objection 

“should not be construed to limit or waive any objections the 

 
6 The Trusts do not dispute that each of them was served 

with the Rule 2004 Motion and a notice of hearing.  Although 

the District Court in Delaware stated, when ruling on the 

motion to quash now at issue, that “Bestwall served the 2004 

Motion on the [Facility], but not on any of the Trusts”  (J.A. at 

9), the record reflects otherwise.  The Motion was in fact 

served on each of the Trusts (see J.A. at 296-97, 302 (affidavit 

attesting that a copy of the Motion and the notice of hearing 

were “served … via First Class U.S. Mail upon” a list of 

entities that includes every Trust)), and the Trusts do not deny 

that.   

Case: 21-2263     Document: 78     Page: 8      Date Filed: 08/24/2022Case 1:22-mc-00080-TJK   Document 12-1   Filed 09/27/22   Page 9 of 24Case 24-00300    Doc 14    Filed 02/07/24    Entered 02/07/24 16:49:43    Desc Main
Document      Page 22 of 37



9 

individual … Trusts (or the individual claimants) might have 

to such subpoenas.”  (J.A. at 136 n.6.)  And yet, despite being 

given notice of the effort to access their information, none of 

the Trusts appeared in the Bankruptcy Court to object to the 

Rule 2004 Motion.  They were, it seems, content to let the 

Facility do the talking for them. 

 

Following extensive briefing, record development, and 

a two-day hearing that included argument from the Facility, the 

North Carolina Bankruptcy Court granted the Rule 2004 

Motion.  In its order (the “Rule 2004 Order”), it authorized 

Bestwall to serve subpoenas on the Facility “with respect to” 

the Trusts and to serve subpoenas on the Trusts themselves, “if 

necessary to effectuate this Order.”  (J.A. at 51-52.)  It also 

imposed several measures to protect the confidentiality of the 

data, including a requirement of post-production 

anonymization by Bestwall’s expert.  While it did not adopt the 

Facility’s requested restrictions of random sampling and pre-

production anonymization, it did establish procedures for 

“Matching Claimants” to file motions to quash.7   

 

Bestwall proceeded to serve the subpoenas in Delaware 

on the Facility and each of the Trusts.  Two weeks later, the 

Trusts – but not the Facility – moved in the District Court in 

Delaware to quash or modify the subpoenas.  They made the 

same arguments about overbreadth and confidentiality that the 

Facility had made in the North Carolina Bankruptcy Court, and 

 
7 A “Matching Claimant” was defined in the Rule 2004 

Order as (and is used herein to mean) any claimant who 

appeared in both the Trusts’ and Bestwall’s databases and was 

represented by counsel in submitting a claim.   
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they generally requested the same conditions on any 

production of claimant data – namely, random sampling and 

pre-production anonymization.  Shortly afterward, several law 

firms claiming to represent more than 10,000 unidentified 

Matching Claimants joined in the Trusts’ motion.   

 

 The District Court granted the motion to quash.8  It 

observed that Bestwall’s request for claimant data bore many 

similarities to the request made in a previous case, In re Owens 

Corning, 560 B.R. 229 (Bankr. D. Del. 2016), in which the 

bankruptcy court in the District of Delaware had placed 

conditions on access to asbestos-related claimant data.  The 

Court found that “Bestwall ha[d] demonstrated a legitimate 

purpose in requesting the Claimant data” and that “the 

protections set in place by the [North Carolina] Bankruptcy 

Court will go a long way toward protecting Trust Claimants’ 

sensitive data[,]” but it nonetheless held that “additional 

safeguards” were necessary to match the ones granted in In re 

Owens Corning, including the “appointment of an independent 

facilitator to oversee production.”  (J.A. at 21.)  It quashed the 

subpoenas “without prejudice to [Bestwall’s] right to seek 

reissuance of the subpoenas seeking a narrower document 

production that is consistent with the protections afforded by 

[In re Owens Corning].”  (J.A. at 22.)  In response to a motion 

from the Trusts to clarify the scope of its order, the District 

Court issued a second order adopting the Trusts’ position that 

any subpoenas needed to include random sampling and pre-

production anonymization, in addition to the In re Owens 

 
8 The District Court also denied a motion from Bestwall 

to transfer the proceedings back to the North Carolina 

Bankruptcy Court.   
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Corning protections.  Bestwall timely appealed the District 

Court’s orders.9   

 

II. DISCUSSION 

 

Bestwall argues, among other things, that the District 

Court committed legal error by not applying collateral 

estoppel, or, as it is also called, the doctrine of issue preclusion, 

to hold the Trusts and the Matching Claimants to the outcome 

of the subpoena litigation in the North Carolina Bankruptcy 

Court.  In particular, Bestwall points out that the Facility – 

which guards the confidentiality of claimant data on behalf of 

the Trusts – actively opposed the Rule 2004 Motion in the 

bankruptcy proceedings.  Because of that, says Bestwall, the 

Trusts and the Matching Claimants should not have been 

permitted to reassert the same arguments in the District Court 

that were rejected in the earlier proceedings.  On the record 

here, we agree. 

 

A. Jurisdiction and Standard of Review 

 

The District Court had jurisdiction over the motion to 

quash.  See Fed. R. Civ. P. 45(d)(3).  We have jurisdiction over 

final decisions of the District Court.  28 U.S.C. § 1291.  

 
9 While this appeal was pending, Bestwall obtained and 

served new, more limited subpoenas on the Facility and the 

Trusts, and the Trusts and the Matching Claimants again 

moved to quash.  Those developments do not moot this appeal, 

however, as Bestwall maintains its desire to enforce its original 

subpoenas, which, if enforced, entitle it to more information 

than would the revised subpoenas.   
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Although a discovery order is typically not final, and hence not 

appealable, we deem it final when the appellant would have no 

other avenue for obtaining review because the order in question 

was issued by a court other than the one adjudicating the 

underlying case.  In re Madden, 151 F.3d 125, 127 (3d Cir. 

1998).  The District Court’s order here fits that bill.  Appeals 

from Bestwall’s bankruptcy proceedings will eventually go to 

the Fourth Circuit, which lacks jurisdiction to review the 

District Court’s order quashing the subpoenas, so Bestwall’s 

only “means … to obtain appellate review” of that order lies 

with us.  Id.10  

 

The Matching Claimants nonetheless contend the order 

was not final because it quashed the subpoenas without 

prejudice to Bestwall’s right to seek enforcement of different, 

narrower subpoenas.  But, as the very statement of that 

argument confirms, the District Court granted the motion to 

quash with prejudice to Bestwall’s right to enforce the 

originally issued subpoenas.  We therefore have jurisdiction to 

hear Bestwall’s appeal. 

 

We review for abuse of discretion the District Court’s 

decision to quash the subpoenas.  Wedgewood Vill. Pharmacy, 

Inc. v. United States, 421 F.3d 263, 268 n.5 (3d Cir. 2005).  

Such a decision will be disturbed only if it “rests upon a clearly 

erroneous finding of fact, an errant conclusion of law[,] or an 

improper application of law to fact.”  Id. (quoting NLRB v. 

Frazier, 966 F.2d 812, 815 (3d Cir. 1992)).  “Application of 

 
10 Appeals from the U.S. District Court for the District 

of Delaware necessarily come to our Court.  28 U.S.C. §§ 41, 

1294(1). 
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collateral estoppel is a question of law,” over which we 

exercise plenary review.  Szehinskyj v. Att’y Gen., 432 F.3d 

253, 255 (3d Cir. 2005). 

 

B. The Arguments Are Not Forfeited 

 

Before turning to the question of collateral estoppel, we 

first consider the Trusts’ and the Matching Claimants’ 

assertion that Bestwall forfeited any right to address that issue 

by failing to raise it in the District Court.11  As a court of 

review, we generally decline to consider arguments that were 

not first presented to the court whose ruling is before us.  Simko 

v. U.S. Steel Corp., 992 F.3d 198, 205 (3d Cir. 2021), cert. 

denied, 142 S. Ct. 760 (2022).  But preserving an argument 

“does not demand the incantation of particular words; rather, it 

requires that the lower court be fairly put on notice as to the 

substance of the issue.”  Nelson v. Adams USA, Inc., 529 U.S. 

460, 469 (2000).  Although Bestwall did not use the words 

“issue preclusion” or “collateral estoppel” in opposing the 

motion to quash, its arguments in the District Court 

nonetheless advanced the same preclusion theory it pursues 

before us, namely, that the North Carolina Bankruptcy Court’s 

ruling is legally binding on the Trusts and the Matching 

Claimants.   

 
11 The parties briefed this issue as concerning a 

“waiver” rather than a “forfeiture,” but failing to raise an 

argument is a forfeiture.  See United States v. Olano, 507 U.S. 

725, 733 (1993) (“Whereas forfeiture is the failure to make the 

timely assertion of a right, waiver is the ‘intentional 

relinquishment or abandonment of a known right.’” (quoting 

Johnson v. Zerbst, 304 U.S. 458, 464 (1938))). 
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In the District Court, Bestwall contended that the 

Facility is “the claims administration and processing agent” for 

the Trusts, “was an active participant in [the North Carolina 

Bankruptcy Court] litigation,” and “raised … identical 

objections” in that court as the Trusts were again pressing in 

the District Court.  (J.A. at 314.)  Bestwall explicitly and 

repeatedly argued that the Rule 2004 Order was “binding on 

the [Trusts]”; that the Trusts “were on notice of the [Rule 2004 

Motion] since its filing”; and that the Trusts’ “efforts to 

collaterally attack [the Rule 2004 Order] should be rejected.”  

(J.A. at 315, 321; see also J.A. at 322-23.)  Those assertions 

were sufficient to put the District Court and the parties on 

notice of the substance of Bestwall’s claim that the Trusts were 

bound by the outcome of the Rule 2004 Motion, and indeed, 

both the District Court and the Trusts understood Bestwall’s 

argument to be that the motion to quash was “an improper 

collateral attack” on the Rule 2004 Order.  (J.A. at 16, 451.) 

 

The Matching Claimants, too, were on notice of 

Bestwall’s position that the motion to quash was an improper 

effort to relitigate the Rule 2004 Motion.  In fact, Bestwall 

objected to the joinder in the motion to quash by one group of 

claimants – a group that had also participated in the North 

Carolina Bankruptcy Court proceedings – on the grounds that 

the joinder was “yet another collateral attack” on the Rule 2004 

Order because the claimants had “had every opportunity to 

object to the [Rule 2004] Motion[.]”  (D.I. 18 at 2.)  And, in 

any event, none of the Matching Claimants joined in the 

motion to quash until it was fully briefed and under 

consideration, so they cannot fairly complain that Bestwall did 

not preemptively direct its arguments at them.  The collateral 

estoppel issue is rightly before us. 
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C. The Rule 2004 Order Has Preclusive Effect 

 

On the merits, Bestwall argues that issue preclusion bars 

the Trusts and the Matching Claimants from relitigating the 

Rule 2004 Motion because the Facility had already represented 

their interests before the North Carolina Bankruptcy Court and 

had come up short.  Collateral estoppel prohibits a party from 

relitigating an issue when: “(1) the identical issue was decided 

in a prior adjudication; (2) there was a final judgment on the 

merits; (3) the party against whom the bar is asserted was a 

party or in privity with a party to the prior adjudication; and (4) 

the party against whom the bar is asserted had a full and fair 

opportunity to litigate the issue in question.”  Doe v. Hesketh, 

828 F.3d 159, 171 (3d Cir. 2016).12 

 

Here, the first two elements are clearly met.  As to the 

first element, the disputes in the District Court and the North 

Carolina Bankruptcy Court turned on the same issues: whether 

the subpoenas were appropriate and, if so, whether any 

conditions should be placed on their enforcement.  Both courts’ 

orders addressed the same dataset and the same requested 

conditions of production – random sampling and pre-

production anonymization.  See Raytech Corp. v. White, 54 

F.3d 187, 191 (3d Cir. 1995) (“To defeat a finding of identity 

of the issues … the difference in the applicable legal standards 

must be ‘substantial.’”). 

 

 
12 We apply the federal law of preclusion when, as here, 

the court that reached the original judgment was a federal 

court.  Doe v. Hesketh, 828 F.3d 1559, 171 (3d Cir. 2016). 

Case: 21-2263     Document: 78     Page: 15      Date Filed: 08/24/2022Case 1:22-mc-00080-TJK   Document 12-1   Filed 09/27/22   Page 16 of 24Case 24-00300    Doc 14    Filed 02/07/24    Entered 02/07/24 16:49:43    Desc Main
Document      Page 29 of 37



16 

And as to the second element, the Bankruptcy Court’s 

judgment on those issues was final.  The Matching Claimants 

argue that the Rule 2004 Order was not final because it 

expressly permitted them to follow certain procedures in filing 

motions to quash the subpoenas.  But there was nothing 

“avowedly tentative” about the Rule 2004 Order.  (Matching 

Claimants Answering Br. at 22-23 (quoting Lummus Co. v. 

Commonwealth Oil Refin. Co., 297 F.2d 80, 89 (2d Cir. 

1961)).)  We have refused to apply an “unduly rigid” “concept 

of ‘finality[,]’” and we accordingly treat an order as final for 

preclusion purposes as long as it is “sufficiently firm to be 

accorded conclusive effect.”  Henglein v. Colt Indus. 

Operating Corp., 260 F.3d 201, 209-10 (3d Cir. 2001) (quoting 

Restatement (Second) of Judgments § 13 (1982)); In re 

Docteroff, 133 F.3d 210, 216 (3d Cir. 1997) (same).  The North 

Carolina Bankruptcy Court’s ruling conclusively determined 

whether the Rule 2004 subpoenas were appropriate and under 

what conditions they should be enforced.  See supra Section 

II.A.  That the Bankruptcy Court also included detailed 

procedures for the implementation of its order is no reason to 

treat the order as non-final.13 

 
13 Moreover, the North Carolina Bankruptcy Court’s 

provision of a route for the Matching Claimants to challenge 

the subpoenas – without prejudging the merits of any such 

challenge – is also consistent with the principle that questions 

of preclusion are addressed by the court being asked to 

relitigate previously decided issues.  See Daewoo Elecs. Am. 

Inc. v. Opta Corp., 875 F.3d 1241, 1244 (9th Cir. 2017) (noting 

that “the second court must apply preclusion principles” 

(emphasis added)); Midway Motor Lodge of Elk Grove v. 

Innkeepers’ Telemanagement & Equip. Corp., 54 F.3d 406, 

409 (7th Cir. 1995) (“In the law of preclusion … the court 
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This case turns on the third and fourth elements of 

collateral estoppel – whether the Trusts and the Matching 

Claimants were in privity with the Facility, and whether they 

had a full and fair opportunity to litigate the motion for 

issuance of the subpoenas.  The Matching Claimants do not 

dispute that those two elements have been satisfied, so we are 

left to consider only the arguments made by the Trusts.14  See 

Beazer E., Inc. v. Mead Corp., 412 F.3d 429, 437 n.11 (3d Cir. 

2005) (appellee who “fail[s] to respond to an appellant’s 

argument in favor of reversal” forfeits “any objections not 

obvious to the court to specific points urged by the [appellant]” 

(second alteration in original) (quotation omitted)); In re 

Incident Aboard D/B Ocean King, 758 F.2d 1063, 1071 n.9 

(5th Cir. 1985) (“treat[ing] the failure to respond to [an 

appellant]’s arguments as a concession” that the assertions are 

true).    

 

rendering the first judgment does not get to determine that 

judgment’s effect; the second court is entitled to make its own 

decision[.]”). 

14 Bestwall argues that the Matching Claimants are 

“bound by the Rule 2004 Order and barred from relitigating it” 

because of their “relationship to the Trusts (and thus the 

Facility, as to its work for its Trust clients).”  (Opening Br. at 

34-36.)  We understand that to be, in effect, a privity-plus-

privity argument – that collateral estoppel applies to the 

Matching Claimants because they were in privity with the 

Trusts, which in turn were in privity with the Facility.  We do 

not address that argument because the Matching Claimants 

make no effort to contest it.  The point is conceded. 
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As to the third element, it is true that the Trusts were not 

themselves parties to the litigation over the Rule 2004 Motion.  

They were served with the Motion and do not claim they were 

unaware of it, but they did not participate in the proceedings.  

“[T]here is generally a bar against applying collateral estoppel 

to those who were not parties in the prior litigation[,]” but that 

bar does not apply if the nonparty was in privity with a party.  

Nationwide Mut. Fire Ins. Co. v. George V. Hamilton, Inc., 571 

F.3d 299, 310 (3d Cir. 2009).  Bestwall accordingly argues that 

the Trusts were indeed in privity with the Facility and that the 

Facility was a party to the bankruptcy proceedings.   

 

Privity exists when a nonparty to the prior action was 

“adequately represented by someone with the same interests 

who was a party to the suit.”  Taylor v. Sturgell, 553 U.S. 880, 

894 (2008) (alteration and internal quotation marks omitted).  

“Under th[at] ‘adequate representation’ exception” to the 

principle that issue preclusion cannot be used against 

nonparties, “the interests of the party and nonparty must be 

squarely aligned and there must be either an understanding that 

the party is acting in a representative capacity or special 

procedural protections must have been in place in the original 

action to ensure the due process rights of nonparties who might 

face” preclusion.  Nationwide, 571 F.3d at 313.   

 

The exception applies here.  First, the interests of the 

Facility and the Trusts were, and still are, squarely aligned.  

Both sought to fulfill their duties to protect the confidentiality 

of the same data, which one possesses and the other owns.  

Each made the same objections and arguments and sought the 

very same conditions on production of the data.  And seven of 

the Trusts are members of the Facility, with a trustee of an 
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eighth serving on the Facility’s board, which further confirms 

that the Facility and the Trusts have the very same interests. 

 

Second, the record reflects an understanding that the 

Facility was acting in a representative capacity with respect to 

the claimant data.  In opposing the Rule 2004 Motion, the 

Facility held itself out as an entity formed “to administer and 

process asbestos-related personal injury claims on behalf of” 

the Trusts and as the “steward” of the Trusts’ information, and 

it characterized the Trusts as its “clients.”  (J.A. at 442-44, 

447.)  It explained that, although the Trusts owned the claimant 

data, it received all the claimant submissions, took all 

necessary precautions to fulfill the Trusts’ obligation to keep 

the data confidential, responded to subpoenas on the Trusts’ 

behalf, and took the lead on negotiating confidentiality 

restrictions on subpoenas to be served on the Trusts.  The 

Facility also sometimes blurred the distinction between itself 

and the Trusts.  (See J.A. at 309 (claiming that Bestwall was 

“ignor[ing] the trusts’ concerns about invasiveness of this 

disclosure” (emphasis added)).  Compare J.A. at 152 (referring 

to “any data produced by the Trusts”), with J.A. at 154 (saying 

that the Facility “would be amenable to producing [certain] 

data”).)  And, as the District Court noted, the Facility’s 

opposition to the Rule 2004 Motion “was consistent with its 

duty under its [agreements] with the Trusts to use its best 

efforts” to ensure the confidentiality of their claimant data.  

(J.A. at 10.)  It is therefore entirely fair to conclude that the 

Facility participated in the bankruptcy proceedings as a 

representative of the Trusts.  

 

The Trusts seek to forestall that conclusion by claiming 

that the Facility, in opposing the Rule 2004 Motion, “told 

Bestwall it was not representing the Trusts in the Bankruptcy 
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Proceeding[.]”  (Trusts Answering Br. at 26.)  Their assertion 

overstates the Facility’s position, which was that, “if the 

[Bankruptcy] Court grants the Motion, the Debtor [, i.e., 

Bestwall,] should subpoena the individual … Trusts, not [the 

Facility], and this Objection should not be construed to limit or 

waive any objections the individual … Trusts … might have to 

such subpoenas.”  (J.A. at 136 n.6.)  That statement does not 

mean that the Facility was not representing the Trusts’ 

interests, nor does it undermine the fact that the Facility’s 

interests were completely aligned with the Trusts’ and that it 

adequately represented those interests.  If anything, the 

Facility’s effort to forestall later objections to the Trusts 

renewing an attack on the subpoenas is just another example of 

the Facility speaking for the Trusts.   

 

In addition, the North Carolina Bankruptcy Court 

proceedings included appropriate protections for the Trusts’ 

due process rights.  We have observed that “prior notice” to a 

nonparty “greatly strengthens any argument for preclusion.”  

Nationwide, 571 F.3d at 313 n.19.  The Trusts were given 

advance notice of the Rule 2004 Motion and had ample 

opportunity to present their arguments directly, rather than 

through the Facility.  They knew that Bestwall sought 

subpoenas for their claimant data, and that those subpoenas 

might well be directed at them.  The Trusts could have raised 

all their objections in the North Carolina Bankruptcy Court, 

just as they later did in the District Court.  They are thus not 

ill-used by the recognition that their interests were adequately 

represented by the Facility before the Bankruptcy Court.  In 

short, they were in privity with the Facility.   

 

As to the fourth element – whether the Trusts had a full 

and fair opportunity to contest the Rule 2004 Motion – the 
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notice that the Trusts received informed them of Bestwall’s 

desire to examine their data and alerted them to their right to 

respond to the Motion orally or in writing.  They did indeed 

have a full and fair opportunity to litigate in the North Carolina 

Bankruptcy Court the very issues they later raised in the 

District Court.  On this record, it is hard to avoid the impression 

that the Trusts chose to let the Facility carry the fight in the first 

instance and to keep themselves in reserve for a rearguard 

action.  While perhaps prudent in battlefield strategy, such an 

approach in litigation risks issue preclusion, and that risk has 

been realized here.15 

 

The Matching Claimants, for their part, argue only that 

issue preclusion cannot apply to them because Rule 45 entitles 

them to challenge the subpoenas in the district court “for the 

district where compliance is required[.]”  Fed. R. Civ. P. 

 
15 Applying issue preclusion to the Trusts does not, as 

the Trusts suggest, disregard the legal distinction between a 

limited liability company and its members.  Our holding that 

the Facility was acting on the Trusts’ behalf in opposing 

Bestwall’s Rule 2004 Motion before the North Carolina 

Bankruptcy Court, and was thus in privity with them, in no way 

implies that the Facility is just an alter ego of the Trusts, see 

Lenox MacLaren Surgical Corp. v. Medtronic, Inc., 847 F.3d 

1221, 1241 n.11 (10th Cir. 2017) (“Numerous … circuits have 

found privity between related corporations without a 

concomitant finding of alter-ego status or an otherwise 

controlling relationship.” (citing, inter alia, Lubrizol Corp. v. 

Exxon Corp., 929 F.2d 960, 966 (3d Cir. 1991))), nor does the 

conclusion that the other elements of issue preclusion have 

been met. 
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45(d)(3)(A); see also Fed. R. Bankr. P. 9016 (extending Rule 

45 to bankruptcy cases).  That the proper venue for a motion to 

quash lies in a particular district, however, does not change the 

fact that collateral estoppel can be a valid response to such a 

motion.  Where, as here, the movant or its privy has already 

litigated the relevant issues elsewhere, collateral estoppel is a 

legitimate consequence.  See In re Subpoena Duces Tecum 

Issued to CFTC, 439 F.3d 740, 746 (D.C. Cir. 2006) 

(recognizing a “right to raise collateral estoppel as a ground to 

quash or modify a subpoena”); see also In re Application of 

Am. Tobacco Co., 880 F.2d 1520, 1527 (2d Cir. 1989) 

(holding, under New York preclusion principles, that “an 

attack on a subpoena” is barred “in federal court” where the 

subpoena has already been litigated in state court).  The 

drafters of Rule 45 contemplated exactly that, saying it may not 

be appropriate for the court asked to enforce a subpoena to 

resolve a motion to quash if the issuing court “has already ruled 

on issues presented by the motion[.]”  Fed. R. Civ. P. 45(f) 

advisory committee’s note to 2013 amendment.  In that 

instance, transferring the motion to the issuing court, pursuant 

to Rule 45(f), “may be warranted[.]”  Id.   

 

Allowing litigants to invoke issue preclusion on a 

motion to quash is also consistent with the doctrine’s “dual 

purposes” of “protect[ing] litigants from the burden of 

relitigating an identical issue with the same party or his privy” 

and “promot[ing] judicial economy by preventing needless 

litigation.”  In re Subpoena, 439 F.3d at 746 (quoting Parklane 

Hosiery Co. v. Shore, 439 U.S. 322, 326 (1979)).  On this 

record, Rule 45(d) poses no obstacle to Bestwall’s right to 

invoke collateral estoppel as a counter to arguments previously 

litigated in the North Carolina Bankruptcy Court. 
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III. CONCLUSION  

For the foregoing reasons, we will reverse and remand 

with instructions to enforce the original subpoenas issued by 

the North Carolina Bankruptcy Court. 
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