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Docket #0013 Date Filed: 6/9/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al.,1
Debtors.

)
) Chapter 11
)
) Case No. 21-10918 (___)
)
) (Joint Administration Requested)
)

DEBTORS’ MOTION
FOR ENTRY OF INTERIM AND FINAL ORDERS
(I) AUTHORIZING THE DEBTORS TO USE CASH COLLATERAL,
(II) GRANTING ADEQUATE PROTECTION, (III) MODIFYING
THE AUTOMATIC STAY, AND (IV) GRANTING RELATED RELIEF
The above-captioned debtors and debtors in possession (collectively, the “Debtors”)2
respectfully state the following in support of this motion (this “Motion”). The Debtors submit the
Declaration of Ryan Mersch in Support of the Debtors’ Motion for Entry of Interim and Final
Orders (I) Authorizing the Debtors to Use Cash Collateral, (II) Granting Adequate Protection,
(III) Modifying the Automatic Stay, and (IV) Granting Related Relief filed contemporaneously
herewith in support of the relief requested herein.

1

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939);
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.

2

A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this Motion
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Robert Trabucco, Chief
Restructuring Officer of Alex and Ani, LLC, in Support of the Debtors’ Chapter 11 Petitions and First Day Motion
(the “First Day Declaration”), filed contemporaneously with the Debtors’ voluntary petitions for relief filed under
chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), on June 9,
2021 (the “Petition Date”). Capitalized terms used but not otherwise defined in this Motion shall have the
meanings given to them in the First Day Declaration or the Cash Collateral Orders, as applicable.
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Relief Requested
1.

The Debtors seek entry of an interim order substantially in the form attached hereto,

and a final order (the “Interim Order” and “Final Order,” respectively, and together the “Cash
Collateral Orders”), (a) authorizing the Debtors to use Cash Collateral, (b) granting adequate
protection, solely to the extent provided in the Cash Collateral Orders, to the Prepetition Secured
Parties, (c) modifying the automatic stay imposed by section 362 of the Bankruptcy Code to the
extent necessary to implement and effectuate the terms of the Cash Collateral Orders, and (d)
granting related relief. In addition, the Debtors request that the Court schedule a final hearing
within approximately 35 days of the commencement of these chapter 11 cases to consider approval
of this Motion on a final basis.
Jurisdiction and Venue
2.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. The Debtors confirm their consent, pursuant to Rule 7008 of the Federal Rules
of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 9013-1(f) of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the “Local Rules”), to the entry of a final order by the Court in connection with this
Motion to the extent that it is later determined that the Court, absent consent of the parties, cannot
enter final orders or judgments in connection herewith consistent with Article III of the United
States Constitution.
3.

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

4.

The bases for the relief requested herein are sections 105, 361, 362, 363, 506, 507,

and 552 of chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”), Bankruptcy
2
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Rules 2002, 4001, 6003, and 9014, and rules 2002-1(b), and Bankruptcy Local Rules 4001-2 and
9013-1(m).
5.

The Debtors are operating their businesses and managing their properties as debtors

in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. Concurrently with
the filing of this Motion, the Debtors requested procedural consolidation and joint administration
of these chapter 11 cases pursuant to Bankruptcy Rule 1015(b). No request for the appointment
of a trustee or examiner has been made in these chapter 11 cases, and no committees have been
appointed or designated.
Background
6.

Information about the Debtors’ business and the events leading to the

commencement of these chapter 11 cases can be found in the First Day Declaration, filed
contemporaneously herewith and incorporated herein by reference.
The Debtors Have an Immediate Need for Use of Cash Collateral
7.

The Debtors require immediate access to liquidity to ensure that they are able to

continue operating during these chapter 11 cases, preserve the value of their estates for the benefit
of all parties in interest, and pursue value-maximizing restructuring transactions as contemplated
by the RSA and Plan. The Debtors, in consultation with Portage Point, prepared a thirteen-week
cash flow (as may be updated from time to time, the “Budget”)3 reflecting anticipated cash
receipts, operating disbursements, and non-operating expenditures, among other things. This
Budget reasonably reflects the Debtors’ financial needs over the anticipated course of these cases,
which can be met with the use of Cash Collateral.

3

A copy of the Budget is attached to the Interim Order as Exhibit A.

3
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During these chapter 11 cases, the Debtors will need the cash generated from their

assets and operations, including sales of inventory, to satisfy certain payments that are essential
for the continued management, operation, and preservation of the Debtors’ businesses. Without
prompt access to Cash Collateral, the Debtors would be unable to satisfy employee compensation
obligations, satisfy trade payables incurred in the ordinary course of business, preserve and
maximize the value of their estates, and fund the administration of these chapter 11 cases, which
would cause immediate and irreparable harm to the value of the Debtors’ estates to the detriment
of all stakeholders. The ability to satisfy these expenses as and when due is essential to the
Debtors’ continued operation of their businesses during the pendency of these chapter 11 cases.
The Debtors’ Prepetition Indebtedness and Need for Liquidity
9.

As of the Petition Date, the Debtors have approximately $127.4 million in the

aggregate principal amount of outstanding funded debt obligations, including capitalized interest,
arising under (a) the First Lien Credit Facility, (b) the Second Lien Credit Facility, and (c) the
Third Lien Credit Facility. As of the Petition Date, the Debtors’ funded debt obligations are
summarized as follows:

Approx. Principal
Amount Outstanding

Type of Debt

Description

Maturity

First Lien
Credit Facility

A term loan credit facility secured on a first
lien basis.

January 31,
2022

$20.4 million

Second Lien
Credit Facility

A term loan credit facility secured on a
second lien basis.

January 31,
2022

$25.2 million

Third Lien
Credit Facility

A term loan credit facility secured on a third
lien basis.

January 31,
2022

$81.8 million

4
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Secured Debt
A.

First Lien Credit Facility and Third Lien Credit Facility

10.

The Debtors entered into that certain Credit Agreement, dated as of January 29,

2016, by and among Alex and Ani, LLC, as borrower, A and A Shareholding Co., LLC, as
holdings, the Debtor guarantors party thereto, Bank of America, N.A., as predecessor to
Wilmington Trust, National Association, as administrative agent, and the other lenders party
thereto. At the time of its issuance, the First Lien Credit Agreement provided for an approximately
$175 million senior secured first lien term loan facility and an approximately $30 million senior
secured first lien revolving credit facility, each secured by a first priority lien on substantially all
of the assets of the Borrower and Guarantors, subject to certain exclusions.
11.

On September 13, 2019, the First Lien Credit Agreement was amended (such

amended First Lien Credit Agreement, as amended, restated, or otherwise modified from time to
time, the “First/Third Lien Credit Agreement”) to subordinate $76,289,062.50 of then-outstanding
First Lien Term Loans to the contemporaneously created Second Lien Credit Facility, creating a
synthetic third lien credit facility secured by a third priority lien on the Collateral. At the time of
the 2019 Restructuring, the First Lien Lenders stipulated that the value of the outstanding First
Lien Term Loans was $25,429,687.50 and the total commitment under the Revolver was
$4,950,495.50. At the same time, the Debtors, using the proceeds of the Second Lien Credit
Facility, provided $5 million as cash collateral for the Revolver.
12.

As of the Petition Date, there is $20,429,687.50 of principal outstanding under the

First Lien Credit Facility and $81,799,777.73 of principal outstanding under the Third Lien Credit
Facility, each including capitalized interest. Both the First Lien Credit Facility and the Third Lien
Credit Facility mature on January 31, 2022.

5

Case 21-10918

Doc 13

Filed 06/09/21

Page 6 of 27

B.

Second Lien Credit Facility

13.

On September 13, 2019, the Debtors entered into that Second Lien Credit

Agreement, dated as of September 13, 2019 (as amended, restated, or otherwise modified from
time to time, the “Second Lien Credit Agreement”), by and among Borrower, as borrower, A and
A Shareholding Co., LLC, as holdings, the Guarantors, as guarantors, Wilmington Trust, National
Association, as administrative agent, and the other lenders party thereto (the “Second Lien
Lenders”). The Second Lien Credit Agreement provides for a $20 million term loan facility (the
“Second Lien Facility”) and is secured by a second priority lien on all of the Collateral. As of the
Petition Date, there is $25,201,063.59 of principal outstanding, including capitalized interest,
under the Second Lien Credit Facility. The Second Lien Credit Facility matures on January 31,
2022.
Concise Statement of Material Terms of the Interim Order
and Significant Provisions Pursuant to Local Rule 4001-2(a)(i)
14.

By this Motion, the Debtors seek entry of the Cash Collateral Orders. The

provisions of the Cash Collateral Orders were extensively negotiated at arms-length and in good
faith and are part of the comprehensive deal embodied in the RSA. Approval of the Motion will
ensure the Debtors are able to maintain their operations, pursue the restructuring transactions
contemplated by the RSA and the Plan, and maximize the value of their estates for the benefit of
all stakeholders. Further, the applicable Prepetition Agents (at the direction of the applicable
Prepetition Lenders under the Prepetition Credit Documents) have agreed not to object to,
conditioned on entry of the Interim Order, the Debtors’ proposed used of Cash Collateral on the
terms and conditions set forth in the Interim Order and the terms of the adequate protection
provided for in the Interim Order. Accordingly, the Debtors request that the Court enter the Cash
Collateral Orders approving the use of Cash Collateral.

6
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The below chart contains a summary of the material terms of the proposed use of

Cash Collateral, including those applicable terms enumerated in Local Rule 4001-2(a)(1), together
with references to the applicable sections of the Interim Order, as required by Bankruptcy Rule
4001(b).
Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)

Location

The Amount of Cash
Collateral the Debtor
Seeks Permission to
Use
Local Rule 40012(a)(i)

The Debtor seeks authority to use all or substantially all of the
Debtors’ cash and cash equivalents, including cash on deposit in any
account or accounts as of the Petition Date, securities or other
property, wherever located, whether as original collateral or proceeds
of other Prepetition Collateral (“Cash Collateral”).

Parties with an
Interest in Cash
Collateral
Bankruptcy Rule
4001(b)(1)(B)(i)

The Prepetition Secured Parties

Purposes for Use of
Cash Collateral
Bankruptcy Rule
4001(b)(1)(B)(ii);
Local Rule 40012(a)(i)

Cash Collateral may be used during the Specified Period by the
Debtors to: (i) finance their working capital needs and for any other
general corporate purposes; (ii) pay related transaction costs, fees,
liabilities, and expenses (including all professional fees and expenses)
and other administration costs incurred in connection with and for the
benefit of these Chapter 11 Cases (including the Adequate Protection
Payments); and (iii) pay any prepetition obligations authorized to be
paid pursuant to any “First Day Order” entered by the Court, in each
case solely to the extent consistent with the Budget and the Interim
Order.

Funding of NonDebtor Affiliates
With Cash Collateral
Local Rule 40012(a)(i)(D)

None.

N/A

Budget, Reporting,
and Variance
Covenants
Bankruptcy Rule
4001(b)(1)(B)(ii);
Local Rule 40012(a)(i)(E)

Attached as Exhibit A to the Interim Order is a 13-week cash flow
forecast (the “Budget”), including the anticipated uses of the Cash
Collateral for such period.

¶ 4(e)

Every four (4) weeks following entry of the Interim Order, on the last
business day of such week, the Debtors will provide counsel to the
Prepetition Agents and counsel to the Consenting Sponsor with an
updated Budget for the subsequent 13-week period. The initial
Budget and each subsequent Budget shall be in form and substance
acceptable to the Required First Lien Lenders and each such
subsequent Budget shall not be deemed to constitute the “Budget” for
purposes of the Interim Order until such consent has been confirmed
in writing by counsel to the Required First Lien Lenders. Each week
following entry of the Interim Order, on the third business day of such

7

¶ F(ix)

N/A

¶ 3(b)
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)
week, the Debtors shall also provide to the Prepetition Agents and
counsel to the Consenting Sponsor a Budget variance
report/reconciliation (the “Budget Variance Report”) setting forth in
reasonable detail actual cash receipts and disbursements for the prior
week, and, beginning after the first four (4)-week period, all variances,
on an individual line-item basis and an aggregate basis, as compared
to the previously delivered Budget on a cumulative weekly basis over
a rolling four (4)-week period, together with a statement certifying
compliance with the Budget Covenants (as defined below) set forth
below. The Budget Variance Report shall include an explanation, in
reasonable detail, of any material variance. The Debtors shall ensure
that at no time any of the following occur (together, the “Budget
Covenants”): (i) a negative variance of 15.0% or more from the total
cash receipts set forth in the Budget, to be tested on a cumulative basis
over a rolling four (4) week period; and (ii) a negative variance of
15.0% or more from the “Total Disbursements,” tested every week on
a cumulative rolling four (4)-week basis; provided, that in any rolling
four (4)-week period that “Total Disbursements” are less, and/or total
cash receipts are more, than the budgeted amount for such period, the
amount by which “Total Disbursements” are less and/or total cash
receipts are more may be carried forward and added to the subsequent
period; provided further, that “Total Disbursements” shall include
disbursements made by the Debtors (including, but not limited to, any
payments, expenditures, or advances) other than (i) Adequate
Protection Payments and (ii) professional fees and expenses related to
administration of these Chapter 11 Cases.
Term and
Termination Events/
Events of Default
Bankruptcy Rule
4001(b)(1)(B)(iii);
Local Rule 40012(a)(i)(M)

The Debtors are authorized to use Cash Collateral in accordance with
the Budget for the period from the Petition Date through the date
which is the earliest to occur of (i) the expiration of the Default Notice
Period, (ii) the date that is 42 days from the Petition Date if the Court
has not entered the Final Order on or before such date, and (iii) the
date that is 4 months after the Petition Date, in each case subject to
extension with the consent of the Required First Lien Lenders.4

Location

¶¶ 3, 8, 9

Upon occurrence of and during the continuance of an Event of
Default, the Prepetition Secured Parties may deliver a written notice
declaring such Event of Default and seek an emergency hearing to
obtain the Court’s determination that (a) an Event of Default has
occurred and (b) the Prepetition Secured Parties may exercise
available remedies.
The occurrence and continuance of any of the following events, unless
waived in writing by the Required First Lien Lenders, shall constitute
an event of default (collectively, the “Events of Default”):

4



the failure to obtain a Final Order in form and substance
acceptable to the Required First Lien Lenders within 42 days after
the Petition Date;



the Debtors shall have (i) filed a motion seeking to create, or (ii)
created, incurred, or suffered to exist, any postpetition liens or

“Required First Lien Lenders” means, at any time, First Lien Lenders holding more than 50% of the Outstanding
Amount (as defined in the First/Third Lien Credit Agreement) of the Tranche A Term Loans.

8
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)
security interests, other than those granted or permitted pursuant
to the Interim Order without the consent of the Required First
Lien Lenders;


the Debtors shall have filed a disclosure statement or chapter 11
plan that is not reasonably acceptable to the Required First Lien
Lenders;



any of the documents or other information required to be
delivered to any of the Prepetition Secured Parties pursuant to the
Interim Order shall contain any material misrepresentation;



the entry of an order by the Court, other than the Interim Order or
the Final Order, granting relief from or modifying the automatic
stay of section 362 of the Bankruptcy Code (i) to allow any
creditor to execute upon or enforce a lien on or security interest
in any Collateral, or (ii) with respect to any lien of or the granting
of any lien on any Collateral to any state or local environmental
or regulatory agency or authority;



the Court shall enter an order approving any claims for recovery
of amounts under section 506(c) of the Bankruptcy Code or
otherwise with respect to any Collateral;



the Debtors shall support, commence, or join as an adverse party
in any suit or other proceeding against the Prepetition Agents or
the Prepetition Lenders relating to the Prepetition Obligations or
Collateral, including any proceeding seeking to avoid or require
repayment of any Adequate Protection Payments;



reversal, amendment, supplement, vacatur, or modification
(without the express prior written consent of the Required First
Lien Lenders) of the Interim Order;



the entry of an order by the Court avoiding or requiring
repayment of any portion of the Adequate Protection Payments
made by the Debtors hereunder;



the Interim Order or any other document filed in the Chapter 11
Cases by the Debtors provides for the nonconsensual priming of
the Prepetition Liens;



the Debtors shall create, incur, or suffer to exist any other claim
which is pari passu with or senior to the 507(b) Claims;



dismissal of any of these Chapter 11 Cases or conversion of any
of these Chapter 11 Cases to chapter 7 cases, or appointment of a
trustee, receiver, interim receiver, or manager, or appointment of
a responsible officer or examiner with enlarged powers in any of
these Chapter 11 Cases (having powers beyond those set forth in
Bankruptcy Code sections 1106(a)(3) and (4));



the cessation of all or any material part of the Debtors’ business
operations, considered on a consolidated basis, without the
consent of the Required First Lien Lenders;



the Debtors’ exclusive right to file and solicit acceptances of a
plan of reorganization is terminated or terminates;

9
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)
 termination of the Restructuring Support Agreement other than a
termination by the Debtors pursuant to Section 11.02(a) of the
Restructuring Support Agreement;

Adequate Protection
Bankruptcy Rule
4001(b)(1)(B)(iv)

Carve Out
Bankruptcy Rule
4001(b)(1)(B)(iii);
Local Rule 40012(a)(i)(F)



the failure to make Adequate Protection Payments or other
payments to the Prepetition Secured Parties as set forth in the
Interim Order when due and such failure shall remain unremedied
for more than five (5) business days after receipt by the Debtors
of written notice thereof from the First Lien Agent; and



the failure by the Debtors to perform, in any respect, any of the
terms, provisions, conditions, or obligations under the Interim
Order, including a breach of the Budget Covenants set forth in
Paragraph 4(e) of the Interim Order.

Each Prepetition Agent, on behalf of itself and for the benefit of the
applicable Prepetition Lenders, is granted, as applicable, the
following:


Adequate Protection Liens. ¶ 4(a).



Adequate Protection Superpriority Claims. ¶ 4(b).



Fees and Expenses. ¶ 4(c).



Adequate Protection Payments. ¶ 4(d).



Budget and Variance Reporting. ¶ 4(e).



Access to Records. ¶ 4(f).

The Interim Order provides a “Carve Out” equal to the sum of (i) all
fees required to be paid to the Clerk of the Court and to the Office of
the United States Trustee under section 1930(a) of title 28 of the
United States Code plus interest at the statutory rate; (ii) all reasonable
fees and expenses up to $50,000 incurred by a trustee under section
726(b) of the Bankruptcy Code; (iii) to the extent allowed at any time,
whether by interim order, procedural order, or otherwise (and, in the
case of the Committee Professionals, subject to the Budget and the
Committee Investigation Budget), all unpaid fees and expenses (the
“Allowed Professional Fees”) incurred by persons or firms retained
by the Debtors pursuant to section 327, 328, or 363 of the Bankruptcy
Code (the “Debtor Professionals”) and (subject to the Budget and the
Committee Investigation Budget) the Committee pursuant to section
328 or 1103 of the Bankruptcy Code (the “Committee Professionals”
and, together with the Debtor Professionals, the “Professional
Persons”) at any time before or on the first business day following
delivery by the First Lien Agent of a Carve Out Trigger Notice,
whether allowed by the Court prior to or after delivery of a Carve Out
Trigger Notice; and (iv) Allowed Professional Fees of Professional
Persons in an aggregate amount not to exceed $650,000 incurred after
the first business day following delivery by the First Lien Agent of the
Carve Out Trigger Notice, to the extent allowed at any time, whether
by interim order, procedural order, or otherwise.

10

Location

¶4

¶ 10

Case 21-10918

Doc 13

Filed 06/09/21

Page 11 of 27

Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)
Waiver/Modification
of Automatic Stay
Bankruptcy Rule
4001(b)(1)(B)(iii);
Local Rule 40012(a)(i)(S)

The automatic stay imposed under section 362(a) of the Bankruptcy
Code is modified as necessary to effectuate all of the terms and
provisions of the Interim Order, including, without limitation, to: (a)
permit the Debtors to grant the Adequate Protection Liens and the
507(b) Claims; (b) permit the Debtors to perform such acts as the
Prepetition Agents or Prepetition Lenders may request in their
reasonable discretion to assure the perfection and priority of the liens
granted in the Interim Order; (c) permit the Debtors to incur all
liabilities and obligations to the Prepetition Secured Parties under the
Interim Order; and (d) authorize the Debtors to pay, and the
Prepetition Secured Parties to retain and apply, payments made in
accordance with the terms of the Interim Order.

Location
¶¶ 5, 9

The automatic stay pursuant to section 362 of the Bankruptcy Code
shall be automatically terminated for the purposes of giving any notice
contemplated under the Interim Order, including any notice declaring
an Event of Default.
Unless the Court orders otherwise during the Default Notice Period,
at the end of the Default Notice Period, the Debtors shall
automatically, without further notice or order of the Court, no longer
have the right to use or seek to use Cash Collateral, the automatic stay
pursuant to section 362 of the Bankruptcy Code shall be automatically
terminated at the end of the Default Notice Period, without further
notice or order of the Court, and the Prepetition Secured Parties shall,
subject to the Intercreditor Agreement, be permitted to exercise all
rights and remedies set forth in the Interim Order, the Prepetition
Credit Documents, and as otherwise available at law without further
order, application, or motion to the Court, and without restriction or
restraint by any stay under section 362 or 105 of the Bankruptcy Code.
Release
Bankruptcy Rule
4001(b)(1)(B)(iii)

Subject to the Challenge Period, the Interim Order includes a release
of the Prepetition Secured Parties, and each of their respective
successors, assigns, affiliates, subsidiaries, parents, officers,
shareholders, directors, employees, attorneys, agents, and
professionals, past, present, and future, and their respective heirs,
predecessors, successors, and assigns.

¶ F(xii)

Stipulations of
the Debtors
Local Rule
4001-2(a)(i)(Q)

Subject to the Challenge Period, the Interim Order contains certain
stipulations by the Debtors to, among other things, the amount,
validity, priority, and enforceability of, as applicable, the Prepetition
Credit Documents, the Prepetition Obligations, and the Prepetition
Liens.

¶F

Binding Effect of the
Debtors’ Stipulations
on Third Parties
Bankruptcy Rule
4001(b)(1)(B)(iii);
Local Rule 40012(a)(i)(Q)

Subject to the Challenge Period, the stipulations, releases, and
admissions contained in the Interim Order, including, without
limitation, the Debtors’ Stipulations, shall be binding upon all other
parties-in-interest, including, without limitation, any chapter 7 or
chapter 11 trustee appointed or elected for a Debtor or the Committee
(if appointed) and any other person acting on behalf of the Debtors’
estates.

¶ 11

11
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)

Location

Challenge Period
Bankr. R.
4001(C)(1)(B)
Local Rule 40012(a)(i)(Q)

Sixty (60) calendar days after the Petition Date, subject to further
extension by written agreement of the Debtors and the Required First
Lien Lenders each acting in their sole discretion.

¶ 11

Limitation on
Charging Expenses
Against Collateral /
Section 506(c)
Waiver
Bankruptcy Rule
4001(b)(1)(B)(iii)
Local Rule 40012(a)(i)(T), (V)

Upon entry of the Final Order, no costs or expenses of administration
which have been or may be incurred in these Chapter 11 Cases at any
time, or any future proceeding that may result therefrom, including
any Successor Cases, shall be charged against or recovered from the
Prepetition Secured Parties or any of their respective claims or the
Collateral (including the Prepetition Collateral) pursuant to section
105 or 506(c) of the Bankruptcy Code, or otherwise, without the prior
express written consent of the First Lien Agent or the Required First
Lien Lenders, and no such consent shall be implied, directly or
indirectly, from any other action, inaction, or acquiescence by any
such representatives, agents, or lenders. Upon entry of the Final
Order, the Debtors and their estates shall be deemed to have
irrevocably waived, and shall be prohibited from asserting, any
surcharge claim, under section 506(c) or otherwise, for any costs
incurred, including those in connection with the preservation,
protection, enhancement of, or realization by the Prepetition Secured
Parties upon, the Collateral.

¶ 14

Section 552(b)
Waiver
Local Rule 40012(a)(i)(W)

Upon entry of the Final Order, the Prepetition Secured Parties shall
each be entitled to all of the rights and benefits of section 552(b) of
the Bankruptcy Code, and the “equities of the case” exception under
section 552(b) of the Bankruptcy Code shall not apply to the
Prepetition Secured Parties with respect to proceeds, product,
offspring, or profits of any of the Collateral (including the Prepetition
Collateral).

¶ 18

Provisions that Limit
the Court’s
Discretion
Local Rule 40012(a)(i)(C)

None.

N/A

Liens on
Unencumbered
Assets
Local Rule 40012(a)(i)(G)

As adequate protection, the Debtors are authorized to grant, and as of
entry of the Interim Order are deemed to have granted, to each
Prepetition Agent, for the benefit of itself and the applicable
Prepetition Lenders, additional and replacement continuing valid,
binding, enforceable, non-avoidable, and automatically perfected
postpetition security interests in and liens on (the “Adequate
Protection Liens”) all of each Debtor’s presently owned or hereafter
acquired property and assets.

¶ 4(a)

Milestones
Local Rule 40012(a)(i)(H)

Termination of the RSA, including due to failure to meet any
milestones thereunder, constitutes an Event of Default.

¶ 8(o)

12
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)

Location

Prepayment Penalty
Local Rule 40012(a)(i)(I)

None.

N/A

Joint Liability
Local Rule 40012(a)(i)(J)

None.

N/A

Payment of Secured
Parties’ Fees Without
Review
Local Rule 40012(a)(i)(K)

Payment of the Prepetition Secured Parties’ fees are subject to review
by the U.S. Trustee and counsel to any Committee appointed in the
Chapter 11 Cases.

¶ 4(c)

Use of Estate Funds
for Investigations
Local Rule 40012(a)(i)(L)

Up to $50,000 of Cash Collateral may be used to pay the allowed fees
and expenses incurred solely by the Committee (if appointed) in
investigating (but not commencing or prosecuting), the validity,
enforceability, perfection, priority, or extent of the liens under the
Prepetition Credit Documents.

¶ 12

CrossCollateralization and
Administrative
Expense Status
Local Rule 40012(a)(i)(N)

The Interim Order does not provide for cross-collateralization, other
than additional and replacement liens as adequate protection.

¶ 4(a), (b)

Roll Up
Local Rule 40012(a)(i)(O)

None.

N/A

Non-Consensual
Priming Liens
Local Rule 40012(a)(i)(P)

None.

N/A

Provisions Approving
All Terms of the
Loan Agreement
Local Rule 40012(a)(i)(R)

None.

N/A

Provisions Limiting
Arguments
Local Rule 40012(a)(i)(T)

The proposed Interim Order does not contain any such provisions with
respect to parties in interest (other than the Debtors).

N/A

The Interim Order provides for allowed superpriority administrative
expense claims to the extent of any Diminution in Value of the
interests of the Prepetition Secured Parties in the Prepetition
Collateral.
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Summary of Material Terms and Significant Provisions Pursuant to
Local Rule 4001-2(a)(i)

Location

Liens on Avoidance
Actions
Local Rule 40012(a)(i)(U)

As adequate protection of the interests of the Prepetition Secured
Parties in the Prepetition Collateral against any Diminution in Value
of such interests, pursuant to sections 361 and 363(e) of the
Bankruptcy Code, the Debtors are authorized to grant, and as of entry
of the Interim Order are deemed to have granted, to each Prepetition
Agent, for the benefit of itself and the applicable Prepetition Lenders,
additional and replacement continuing valid, binding, enforceable,
non-avoidable, and automatically perfected postpetition security
interests in and liens on (the “Adequate Protection Liens”) all of each
Debtor’s presently owned or hereafter acquired property and assets
(including, subject to entry of a final order, any proceeds of, or
property recovered in connection with, any of the Debtors’ claims or
causes of action under sections 542, 544, 545, 547, 548, or 550 of the
Bankruptcy Code or any other similar state or federal law), whether
such property and assets were acquired by such Debtor before or after
the Petition Date.

¶ 4(a)

Marshalling Waiver
Local Rule 40012(a)(i)(X)

Upon entry of the Final Order, the Prepetition Secured Parties shall
not be subject to the equitable doctrine of “marshaling” or any other
similar doctrine with respect to any of the Collateral (including the
Prepetition Collateral), as the case may be, and proceeds or payments
shall be received and applied in accordance with the Prepetition Credit
Documents, notwithstanding any other agreement or provision to the
contrary.

¶ 17

Basis for Relief
I.

The Debtors’ Request to Use Cash Collateral and Proposed Adequate Protection Is
Appropriate.
16.

Section 363 of the Bankruptcy Code governs the Debtors’ use of property of their

estates, including Cash Collateral.5 Pursuant to section 363(c)(2) of the Bankruptcy Code, a debtor
may use cash collateral as long as “(A) each entity that has an interest in such cash collateral

5

The Bankruptcy Code defines “cash collateral” as follows:
Cash, negotiable instruments, documents of title, securities, deposit accounts, or other cash equivalents whenever
acquired in which the estate and an entity other than the estate have an interest and includes the proceeds, products,
offspring rents, or profits of property and the fees, charges, accounts or other payments for the use or occupancy
of rooms and other public facilities in hotels, motels, or other lodging properties subject to a security interest as
provided in section 552(b) of this title, whether existing before or after the commencement of a case under this
title.
11 U.S.C. § 363(a).
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consents; or (B) the court, after notice and a hearing, authorizes such use, sale, or lease in
accordance with the provisions of this section.”
17.

The Debtors require immediate access to Cash Collateral to ensure that they are

able to continue operating during these chapter 11 cases, preserve the value of their estates for the
benefit of all parties in interest, and pursue value-maximizing restructuring transactions as
contemplated by the RSA and Plan. All of the Debtors’ available cash constitutes the Prepetition
Secured Parties’ Cash Collateral, and the Prepetition Secured Parties have security interests in
substantially all of the Debtors’ assets, including their inventory and the proceeds thereof. During
these chapter 11 cases, the Debtors will need the cash generated from their assets, including sales
of inventory, to satisfy certain payments that are essential for the continued management,
operation, and preservations of the Debtors’ businesses.
18.

Section 363(e) of the Bankruptcy Code provides for adequate protection of interests

in property when a debtor uses cash collateral. Further, section 362(d)(1) of the Bankruptcy Code
provides for adequate protection of interests in property due to the imposition of the automatic
stay. See In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996). While section 361 of the
Bankruptcy Code provides examples of forms of adequate protection, such as granting replacement
liens and administrative claims, courts decide what constitutes sufficient adequate protection on a
case-by-case basis. In re Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 (3d Cir. 1994); In re Satcon
Tech. Corp., No. 12-12869, 2012 WL 6091160, at *6 (Bankr. D. Del. Dec. 7, 2012); In re N.J.
Affordable Homes Corp., No. 05-60442, 2006 WL 2128624, at *14 (Bankr. D.N.J. June 29, 2006);
In re Columbia Gas Sys., Inc., Nos. 91-803, 91-804, 1992 WL 79323, at *2 (Bankr. D. Del. Feb.
18, 1992); see also In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier
on Bankruptcy ¶ 361.01 [1] at 361-66 (15th ed. 1993) (explaining that adequate protection can
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take many forms and “must be determined based upon equitable considerations arising from the
particular facts of each proceeding”)).
19.

The concept of adequate protection is designed to shield a secured creditor from

diminution in the value of its interest in collateral during the period of a debtor’s use. See In re
Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is whether the secured
party’s interest is protected from diminution or decrease as a result of the proposed use of cash
collateral.”); see also In re Cont’l Airlines, Inc., 154 B.R. 176, 180—81 (Bankr. D. Del. 1993)
(holding that adequate protection for use of collateral under section 363 of the Bankruptcy Code
is limited to use-based decline in value).
A.

The Proposed Adequate Protection for the Prepetition Secured Parties Is
Sufficient.

20.

The Debtors propose to provide the Prepetition Secured Parties with three primary

forms of adequate protection (collectively, the “Adequate Protection”):
1.

Adequate Protection Claims. Solely to the extent of any diminution in
value, the Debtors will grant the Prepetition Secured Parties allowed
superpriority administrative claims pursuant to sections 503(b), 507(a), and
507(b) of the Bankruptcy Code, which superpriority claims shall have
priority over all administrative expenses of the kind specified in, or ordered
pursuant to, any provision of the Bankruptcy Code, subject and subordinate
only to the Carve Out.

2.

Adequate Protection Liens. The Debtors will provide adequate protection
liens to the Prepetition Secured Parties, solely to the extent of any
diminution in value of their interests in the Prepetition Collateral, including
Cash Collateral, subject and subordinate only to the Carve Out.

3.

Additional Adequate Protection.
a.

Payments. All obligations owing to the Prepetition Secured Parties
under the First/Third Lien Documents in respect of the First Lien
Obligations, including accrued but unpaid interest and other fees
owing thereunder, shall continue to accrue interest (and interest on
interest) at the default rate applicable on the Petition Date under the
First/Third Lien Credit Agreement and shall be payable in kind.

b.

Fees and Expenses. The Debtors will pay the reasonable and
documented prepetition and postpetition fees and expenses of: (i)
16
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the Prepetition Agents, including the reasonable and documented
prepetition and postpetition fees of Alston & Bird LLP and one local
counsel, if any, retained by the Prepetition Agents, in their capacities
as such; and (ii) counsel and other advisors and professionals to the
Consenting Sponsor, in its capacity as a Prepetition Lender,
including the reasonable and documented prepetition and
postpetition fees and expenses of Paul, Weiss, Rifkind, Wharton &
Garrison LLP, as counsel to the Consenting Sponsor, and Young
Conaway Stargatt & Taylor, LLP, as local counsel to the Consenting
Sponsor.

21.

c.

Budget. Every four (4) weeks following entry of the Interim Order,
on the last business day of such week, the Debtors will provide
counsel to the Prepetition Agents and counsel to the Consenting
Sponsor with an updated Budget. Each week following entry of the
Interim Order, on the third business day of such week, the Debtors
shall also provide to the Prepetition Agents and counsel to the
Consenting Sponsor a Budget variance report/reconciliation
together with a statement certifying compliance with the Budget
Covenants.

d.

Access to Records. Upon two (2) business days’ written notice, at
reasonable times during normal business hours, the Debtors shall
permit representatives, agents, counsel, and employees of the
Prepetition Agents and the Consenting Sponsor to have reasonable
access to (i) inspect the Debtors’ properties, (ii) examine the
Debtors’ books and records, and (iii) to discuss the Debtors’ affairs,
finances, and condition with the Debtors’ senior management and
financial advisors, including regularly scheduled meetings as
mutually agreed with senior management of the Debtors and
financial advisors (during normal business hours), and the
Prepetition Agents and the Consenting Sponsor (including their
respective counsel) shall be provided with reasonable access to the
information they shall reasonably request.

The Debtors respectfully submit that the proposed Adequate Protection is sufficient

to protect the Prepetition Secured Parties from any diminution in value to the Prepetition Collateral
during the interim period. See In re 495 Cent. Park Ave. Corp., 136 B.R. 626, 631 (Bankr.
S.D.N.Y. 1992) (evaluating “whether the value of the debtor’s property will increase as a result of
the” use of collateral in determining sufficiency of adequate protection); In re Salem Plaza Assocs.,
135 B.R. 753, 758 (Bankr. S.D.N.Y. 1992) (holding that debtor’s use of cash collateral to pay
operating expenses, thereby “preserv[ing] the base that generates the income stream,” provided
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adequate protection to the secured creditor). In light of the foregoing, the Debtors submit that the
proposed Adequate Protection to be provided for the benefit of the Prepetition Secured Parties is
appropriate. The Debtors’ proposed Adequate Protection is not only necessary to protect the
Prepetition Secured Parties against any diminution in value, but is also fair and appropriate on an
interim basis under the circumstances of these chapter 11 cases to ensure the Debtors are able to
continue using the Cash Collateral in the near term for the benefit of all parties in interest and these
chapter 11 estates.
II.

Failure to Obtain the Immediate Interim Use of Cash Collateral Would Cause
Immediate and Irreparable Harm.
22.

Bankruptcy Rule 4001(b) provides that a final hearing on a motion to use cash

collateral pursuant to section 363 of the Bankruptcy Code may not be commenced earlier than 14
days after the service of such motion. However, the Court is authorized to conduct a preliminary
expedited hearing on this Motion and authorize the Debtors’ proposed use of Cash Collateral to
the extent necessary to avoid immediate and irreparable harm to the Debtors’ estates. See Fed. R.
Bankr. P. 4001(b)(2).
23.

The Debtors have an immediate postpetition need to use Cash Collateral. The

Debtors cannot maintain the value of their estates during the pendency of these chapter 11 cases
without access to cash. The Debtors will use cash to, among other things, continue to operate their
business in the ordinary course of business, procure services from vendors of their businesses, pay
their employees, satisfy other working capital needs during these chapter 11 cases, and implement
and confirm a value-maximizing restructuring transaction. The Debtors believe that all of their
available cash constitutes the Prepetition Secured Parties’ cash collateral, as that term is used by
section 363(c) of the Bankruptcy Code. The Debtors will therefore be unable to proceed with their
proposed restructuring, operate their businesses in the near term, or otherwise fund these chapter
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11 cases without access to Cash Collateral, and will suffer immediate and irreparable harm to the
detriment of all creditors and other parties in interest. In short, the Debtors’ ability to finance their
operations and the availability of sufficient working capital and liquidity to the Debtors through
the use of Cash Collateral is vital to preserve and maximize the value of the Debtors’ estates.
24.

The Debtors, therefore, seek immediate authority to use the Cash Collateral on an

interim basis and as set forth in this Motion and in the Interim Order to prevent immediate and
irreparable harm to their estates pending the Final Hearing pursuant to Bankruptcy Rule 4001(b).
Accordingly, to the extent that the Debtors require the use of Cash Collateral, the Debtors
respectfully submit that they have satisfied the requirements of Bankruptcy Rule 4001 to support
an expedited preliminary hearing and immediate Cash Collateral availability on an interim basis.
III.

The Significant Provisions Are Appropriate and Justified Under the Circumstances
of These Chapter 11 Cases.
25.

Local Rule 4001-2(a)(i) requires a debtor to justify the inclusion of certain

provisions enumerated in Local Rule 4001-2(a)(i)(N) through (X) (collectively, the “Significant
Provisions”) in the proposed cash collateral order. The Debtors believe that each of the Significant
Provisions included in the Cash Collateral Orders is justified and necessary in the context and
circumstances of these chapter 11 cases.
A.

Granting Liens on Against Unencumbered Collateral Is Appropriate and
Warranted in These Cases.

26.

Granting new liens on unencumbered assets, such as the proceeds from avoidance

actions, is necessary in these cases as adequate protection for Prepetition Secured Parties, to the
extent that there is a diminution in the value of their collateral. Making such grants is explicitly
authorized under the Bankruptcy Code, represents an appropriate exercise of the Debtors’ business
judgment, and is warranted under the circumstances. Here, the bargain between the Debtors and
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their lenders required the Debtors to provide the Prepetition Secured Lenders with the adequate
protection set forth in the Cash Collateral Orders.
27.

In determining a debtor’s inherent flexibility to provide various forms of adequate

protection in the context of a priming financing arrangement, a court must consider whether the
proposed adequate protection is within the debtor’s sound business judgment. In re Allegheny
Int’l, Inc., 118 B.R. 282, 307 (Bankr. W.D. Pa. 1990) (debtor’s entry into adequate protection
agreement with lenders was an exercise of its business judgment). What constitutes adequate
protection must be decided on a case-by-case basis. See, e.g., In re Mosello, 195 B.R. 277, 289
(Bankr. S.D.N.Y. 1992); In re Realty Southwest Assocs., 140 B.R. 360, 366 (Bankr. S.D.N.Y.
1992) (citing Martin v. United States, 761 F.2d 472, 274 (8th Cir. 1985)). Moreover, courts should
take equitable considerations into account in determining what constitutes adequate protection.
See In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (“Adequate protection will take
many forms, only some of which are set forth in section 361 of the Bankruptcy Code . . . and must
be determined based upon equitable considerations arising from the particular facts of each
proceeding.”); Stein v. U.S. Farmers Home Admin., 19 B.R. 458, 459 (Bankr. E.D. Pa. 1982) (“The
equities in each case must be weighed in striking a balance.”).
B.

The Findings of Validity, Perfection, or Amount of Prepetition Liens and
Challenge Period Are Appropriate.

28.

Local Rule 4001-2(a)(i) requires justification for the inclusion of provisions that

bind the estate or other parties in interest with respect to the validity, perfection, or amount of the
secured creditor’s prepetition lien or the waiver of claims against the secured creditor without first
giving parties in interest at least 75 days from the entry of the order to investigate such matters.
Here, the Interim Order provides the Debtors, any committee appointed in these chapter 11 cases,
and other parties in interest with 60 days from the Petition Date to investigate such matters.
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Pursuant to the Final Order, and subject to termination of the Challenge Period, the

Debtors agree and stipulate that the Prepetition Obligations are valid, binding, perfected,
enforceable, first priority liens and security interests against the Prepetition Collateral, subject in
each case to the Prepetition Secured Parties’ respective rights in such collateral. The Interim Order
further provides that, subject to certain limitations, the Debtors, the Committee (if appointed) or
any other party in interest, in each case, with requisite standing, may file an adversary proceeding
challenging the validity, enforceability, priority, or extent of the Prepetition Obligations or the
liens on the Prepetition Collateral securing the Prepetition Obligations by the earlier of (i) sixty
(60) days after the Petition Date and (ii) any such later date agreed to in writing by the Debtors
and the Required First Lien Lenders each acting in their sole discretion.
30.

The Debtors believe that a 60-day challenge period is appropriate under the

circumstances, adequate to protect the interests of any Committee or other party in interest, and
provides sufficient time for a thorough investigation. First, as further described in the First Day
Declaration, the Debtors’ Restructuring Committee has already commenced an investigation and
will share the documents it has gathered with any Committee. Second, the Debtors’ consensual
use of Cash Collateral was negotiated as part of a comprehensive agreement to restructure the
Debtors’ business, and thus took into account the milestones contemplated under the RSA and the
constraints on the Debtors’ liquidity as these cases progress. As further discussed in the First Day
Declaration, the RSA contemplates confirmation of a plan of reorganization or court approval of
a sale of all or substantially all of the Debtors’ assets within 80 days of the Petition Date. The
Debtors’ liquidity position requires them to move expeditiously through the chapter 11 process, as
the Debtors' liquidity position will decrease beginning at the end of September and continuing
through the end of the year as the Debtors build inventory for the holiday season. A protracted
chapter 11 case may require the Debtors to seek debtor-in-possession financing and incur the costs
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attendant thereto. Further, the RSA and Bidding Procedures also contemplate the final bid
deadline and auction for a Sale Transaction, at which the Prepetition Secured Parties may credit
bid their claims, occurring within 60 and 67 days of the Petition Date, respectively. Thus, the
timeline and transactions contemplated under the RSA are appropriate and tailored to maximize
value for all stakeholders.
IV.

The Releases Should Be Granted on a Final Basis.
31.

As part of the agreement between the Debtors and the Prepetition Secured Parties

to use the Cash Collateral, the Debtors agreed to certain releases (the “Releases”) as set forth in
paragraph F(xii) of the Interim Order. Specifically, the Releases release the Released Parties from
any and all claims arising out of or relating to, as applicable, the Prepetition Credit Documents
and/or the transactions contemplated thereunder including, without limitation, (a) any so-called
“lender liability” or equitable subordination claims or defenses, (b) any and all claims and causes
of action arising under the Bankruptcy Code, and (c) any and all claims and causes of action with
respect to the extent, validity, priority, perfection, or avoidability of the Prepetition Liens and the
Prepetition Obligations. The Debtors have also agreed to waive and release any defense, right of
counterclaim, right of set-off, or deduction to the payment of the Prepetition Obligations that the
Debtors have or may claim to have against the Released Parties, arising out of, connected with, or
relating to any and all acts, omissions, or events occurring prior to the Court entering the Interim
Order.
32.

Importantly, the stipulations, Releases, and admissions contained in the Cash

Collateral Orders are subject to the Challenge Period, whereby any chapter 11 trustee appointed
or elected for a Debtor or the Committee (if appointed) may investigate and challenge any such
stipulations, releases, and admissions within sixty (60) calendar days after the Petition Date. The
Debtors believe that these provisions are appropriate under the circumstances, adequate to protect
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the interests of any Committee or other party in interest, and provide sufficient time for a thorough
investigation.
V.

The Automatic Stay Should Be Modified on a Limited Basis.
33.

The relief requested herein contemplates a modification of the automatic stay to

permit the Debtors to grant the security interests and liens described above to the Prepetition
Secured Parties, to perform such acts as may be requested to assure the perfection and priority of
such security interests and liens, to incur all liabilities and obligations to the Prepetition Secured
Parties under the Cash Collateral Orders, and to make payments in accordance with the terms of
the Cash Collateral Orders. The Cash Collateral Orders also modify the automatic stay to permit
the Prepetition Secured Parties to deliver any notices contemplated by the Cash Collateral Orders,
including written notices declaring an Event of Default, and to exercise any rights and remedies at
the end of the Default Notice Period unless the Court orders otherwise during the Default Notice
Period.
The Requirements of Bankruptcy Rule 6003 Are Satisfied
34.

Bankruptcy Rule 6003 empowers a court to grant relief within the first 21 days after

the commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate
and irreparable harm.” For the reasons discussed above, (a) authorizing the Debtors to use Cash
Collateral, (b) granting adequate protection, solely to the extent provided in the Cash Collateral
Orders, to the Prepetition Secured Parties, (c) modifying the automatic stay imposed by section
362 of the Bankruptcy Code to the extent necessary to implement and effectuate the terms of the
Cash Collateral Orders, and (d) granting the related relief requested herein is, including scheduling
a final hearing to consider approval of this Motion on a final basis, is integral to the Debtors’ ability
to transition their operations into these chapter 11 cases smoothly. Failure to receive such
authorization and other relief during the first 21 days of these chapter 11 cases would severely
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disrupt the Debtors’ operations at this critical juncture. Accordingly, the Debtors submit that they
have satisfied the “immediate and irreparable harm” standard of Bankruptcy Rule 6003 to support
granting the relief requested herein.
Waiver of Bankruptcy Rules 6004(a), 6004(h), and 4001(a)(3)
35.

To implement the foregoing successfully, the Debtors request that the Court enter

an Order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and
that the Debtors have established cause to exclude such relief from the 14-day stay period under
Bankruptcy Rule 6004(h).
Reservation of Rights
36.

Nothing contained in this Motion or any actions taken by the Debtors pursuant to

any order granting the relief requested by this Motion is intended or should be construed as: (a) an
admission as to the validity, priority, or amount of any particular claim against a Debtor entity;
(b) a waiver of the Debtors’ right to dispute any particular claim on any grounds; (c) a promise or
requirement to pay any particular claim; (d) an implication or admission that any particular claim
is of a type specified or defined in this Motion or any order granting the relief requested by this
Motion; (e) a request or authorization to assume any agreement, contract, or lease pursuant to
section 365 of the Bankruptcy Code; (f) a waiver or limitation of the Debtors’ rights under the
Bankruptcy Code or any other applicable law; or (g) a concession by the Debtors or any other
party-in-interest that any liens (contractual, common law, statutory, or otherwise) satisfied
pursuant to this Motion are valid and the Debtors and all other parties-in-interest expressly reserve
their rights to contest the extent, validity, or perfection, or to seek avoidance of all such liens. If
the Court grants the relief sought herein, any payment made pursuant to the Court’s order is not
intended and should not be construed as an admission as to the validity, priority, or amount of any
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particular claim or a waiver of the Debtors’ or any other party-in-interest’s rights to subsequently
dispute such claim.
Notice
37.

The Debtors will provide notice of this Motion to: (a) the Office of the U.S. Trustee

for the District of Delaware; (b) the holders of the 30 largest unsecured claims against the Debtors
on a consolidated basis; (c) counsel to the Consenting Sponsor; (d) counsel to the agent under the
Debtors’ secured credit facilities; (e) all parties asserting liens against the Debtors’ assets; (f) the
United States Attorney’s Office for the District of Delaware; (g) the Internal Revenue Service;
(h) the United States Securities and Exchange Commission; (i) the state attorneys general for all
states in which the Debtors conduct business or have conducted business; (j) the Prepetition
Secured Parties; and (k) any party that requests service pursuant to Bankruptcy Rule 2002. As the
Motion is seeking “first day” relief, within two business days after the hearing on the Motion, the
Debtors will serve copies of the Motion and any order entered respecting the Motion as required
by Local Rule 9013-1(m)(iv). The Debtors submit that, in light of the nature of the relief requested,
no other or further notice need be given.
No Prior Request
38.

No prior request for the relief sought in this Motion has been made to this or any

other court.
[Remainder of page intentionally left blank]
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WHEREFORE, the Debtors respectfully request that the Court enter the Interim Order
substantially in the form attached hereto as Exhibit A, granting the relief requested in this Motion
and granting such other and further relief as is appropriate under the circumstances.
Dated: June 9, 2021
Wilmington, Delaware

/s/ Domenic E. Pacitti
KLEHR HARRISON HARVEY BRANZBURG LLP
Domenic E. Pacitti (DE Bar No. 3989)
Michael W. Yurkewicz (DE Bar No. 4165)
Sally E. Veghte (DE Bar No. 4762)
919 North Market Street, Suite 1000
Wilmington, Delaware 19801
Telephone:
(302) 426-1189
Facsimile:
(302) 426-9193
Email:
dpacitti@klehr.com;
myurkewicz@klehr.com;
sveghte@klehr.com
- and Morton R. Branzburg (pro hac vice pending)
1835 Market Street, Suite 1400
Philadelphia, Pennsylvania 19103
Telephone:
(215) 569-3007
Facsimile:
(215) 568-6603
Email:
mbranzburg@klehr.com
- and KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
Joshua A. Sussberg, P.C. (pro hac vice pending)
Allyson B. Smith (pro hac vice pending)
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
joshua.sussberg@kirkland.com
allyson.smith@kirkland.com
- and Alexandra Schwarzman (pro hac vice pending)
300 North LaSalle Street
Chicago, Illinois 60654
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(312) 862-2000
(312) 862-2200
alexandra.schwarzman@kirkland.com

Proposed Co-Counsel to the Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al.,1
Debtors.

)
) Chapter 11
)
) Case No. 21-10918 (___)
)
) (Jointly Administered)
)

INTERIM ORDER (I) AUTHORIZING THE DEBTORS TO USE CASH
COLLATERAL, (II) GRANTING ADEQUATE PROTECTION, (III) MODIFYING
THE AUTOMATIC STAY, AND (IV) SCHEDULING A FINAL HEARING
Upon the motion, dated June 9, 2021 (the “Motion”)2 of the above-captioned debtors and
debtors-in-possession (collectively, the “Debtors”) in the above-captioned chapter 11 cases
(collectively, the “Chapter 11 Cases”), pursuant to sections 105, 361, 362, 363, 503, and 507 of
title 11 of the United States Code (as amended, the “Bankruptcy Code”), rules 2002, 4001, and
9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and rules 2002-1(b),
4001-2, and 9013-1(m) of the Local Rules of Bankruptcy Practice and Procedure of the United
States Bankruptcy Court for the District of Delaware (the “Local Rules”), seeking entry of this
interim order (this “Interim Order”) and a final order (the “Final Order”) inter alia:
(i)

authorizing the Debtors’ use of Cash Collateral (as defined below);

1

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939 );
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Motion.
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granting adequate protection to the Prepetition Secured Parties for any

Diminution in Value of their respective interests in the Prepetition Collateral (each as defined
below), including the Cash Collateral;
(iii)

subject to entry of a Final Order and to the extent set forth herein, waiving

the Debtors’ right to surcharge the Collateral (as defined below) pursuant to section 506(c) of the
Bankruptcy Code;
(iv)

vacating or modifying the automatic stay imposed by section 362 of the

Bankruptcy Code to the extent necessary to permit the Debtors and the Prepetition Secured Parties
to implement and effectuate the terms and provisions of this Interim Order; and
(v)

scheduling a final hearing (the “Final Hearing”) to consider the relief

requested in the Motion and the entry of a Final Order, and approving the form of notice with
respect to the Final Hearing.
The Court (as defined below) having considered the Motion, the Declaration of Ryan
Mersch in Support of the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing
the Debtors to Use Cash Collateral, (II) Granting Adequate Protection, (III) Modifying the
Automatic Stay, and (IV) Granting Related Relief, the First Day Declaration, the exhibits attached
thereto, and the evidence submitted or adduced and the arguments of counsel made at the interim
hearing held pursuant to Bankruptcy Rule 4001(b)(2) on June ___, 2021 (the “Interim Hearing”);
and after due deliberation and consideration, and for good and sufficient cause appearing therefor;
BASED UPON THE RECORD ESTABLISHED BY THE DEBTORS AT THE INTERIM
HEARING, THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT
AND CONCLUSIONS OF LAW:3

3

Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings
of fact, pursuant to Bankruptcy Rule 7052. To the extent that any of the following findings of fact constitute
conclusions of law, they are adopted as such. To the extent any of the following conclusions of law constitute
findings of fact, they are adopted as such.
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Disposition. The relief requested in the Motion is granted on an interim basis in

accordance with the terms of this Interim Order. Any objections to the Motion with respect to the
entry of this Interim Order that have not been withdrawn, waived, or settled, and all reservations
of rights included therein, are hereby denied and overruled on the merits. This Interim Order shall
become effective immediately upon its entry and any applicable stay (including under Bankruptcy
Rule 6004) is waived to permit such effectiveness.
B.

Petition Date. On June 9, 2021 (the “Petition Date”), each of the Debtors filed a

voluntary petition under chapter 11 of the Bankruptcy Code in the United States Bankruptcy Court
for the District of Delaware (this “Court”) commencing these Chapter 11 Cases.
C.

Debtors-in-Possession.

The Debtors continue to manage and operate their

businesses and properties as debtors-in-possession pursuant to sections 1107 and 1108 of the
Bankruptcy Code. No trustee or examiner has been appointed in these Chapter 11 Cases.
D.

Jurisdiction and Venue.

The Court has jurisdiction over this matter, these

proceedings, and the persons and property affected hereby pursuant to 28 U.S.C. §§ 157 and 1334
and the Amended Standing Order of Reference from the United States District Court for the District
of Delaware, dated February 29, 2012. This matter is a core proceeding within the meaning of
28 U.S.C. § 157(b)(2), and the Debtors confirm their consent pursuant to Local Rule 9013-1(f) to
the entry of a final order by the Court in connection with this Motion to the extent that it is later
determined that the Court, absent consent of the parties, cannot enter final orders or judgments in
connection herewith consistent with Article III of the United States Constitution. Venue for these
Chapter 11 Cases is proper pursuant to 28 U.S.C. §§ 1408 and 1409.
E.

Committee. As of the date hereof, no statutory committee has been appointed in

these Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code (a “Committee”).

3
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Debtors’ Stipulations. Subject to Paragraph 11 hereof, each stipulation, admission,

and agreement contained in this Interim Order, including, without limitation, the Debtors’
Stipulations (as defined herein), shall be binding upon the Debtors, and any successors thereto
(including, without limitation, any chapter 7 or chapter 11 trustee appointed or elected for any of
the Debtors) under all circumstances and for all purposes. The Debtors are deemed to have
irrevocably waived and relinquished all Challenges (as defined herein) as of the Challenge Period
Termination Date. Without prejudice to the rights of parties in interest as set forth in Paragraph
11 herein, the Debtors, on their own behalf and on behalf of their estates, admit, stipulate,
acknowledge, and agree as follows (Paragraphs F(i) through F(xii) below are referred to,
collectively, as the “Debtors’ Stipulations”):
(i)

Prepetition First/Third Lien Credit Facility. Pursuant to that certain Credit

Agreement, dated as of January 29, 2016 (as amended, restated, supplemented, waived, and/or
modified from time to time, the “First/Third Lien Credit Agreement” and, collectively with any
other agreements and documents executed or delivered in connection therewith, each as amended,
restated, supplemented, waived, and/or modified from time to time, the “First/Third Lien
Documents”) by and among Alex and Ani, LLC (“Alex and Ani”), as borrower, A and A
Shareholding Co., LLC, as holdings (“Holdings”), the lenders party thereto (respectively, the “First
Lien Lenders” and the “Third Lien Lenders” (together, the “First/Third Lien Lenders”)), the
guarantors (the “Guarantors”) party to the relevant First/Third Lien Documents, and Wilmington
Trust, National Association, as successor administrative agent (in such capacity, and together with
any successor agent, the “First Lien Agent” and the “Third Lien Agent” (together, the “First/Third
Lien Agent”) and, the First/Third Lien Agent collectively with the First/Third Lien Lenders, the
“First/Third Lien Secured Parties”), the First/Third Lien Lenders provided a term loan facility to
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the Debtors (the “First/Third Lien Facility” or the “Tranche A Term Loans” and the “Tranche B
Term Loans,” respectively) pursuant to the terms of the First/Third Lien Documents.
(ii)

Prepetition First/Third Lien Obligations. As of the Petition Date, Alex and

Ani, Holdings, and the Guarantors (in such capacity, collectively, the “First/Third Lien Obligors”)
were indebted to the First/Third Lien Secured Parties, without defense, counterclaim, or offset of
any kind, in respect of the loans incurred under the First/Third Lien Facility and other obligations
incurred thereunder or secured thereby in the aggregate principal amount, including capitalized
interest, of $102,229,465.23, consisting of (a) $20,429,687.50 in Tranche A Term Loans (together
with all other applicable “Obligations” as defined in the First/Third Lien Credit Agreement, and
all interest, fees, costs, and other charges allowable under section 506(b) of the Bankruptcy Code,
the “First Lien Obligations”) and (b) $81,799,777.73 in Tranche B Term Loans (together with all
other applicable “Obligations” as defined in the First/Third Lien Credit Agreement, and all interest,
fees, costs, and other charges allowable under section 506(b) of the Bankruptcy Code, and,
together with the First Lien Obligations, the “First/Third Lien Obligations”).
(iii)

Prepetition First/Third Liens and Prepetition First/Third Lien Collateral.

As more fully set forth in the First/Third Lien Documents, prior to the Petition Date, the First/Third
Lien Obligors granted to the First/Third Lien Agent, for the benefit of itself and the other
First/Third Lien Secured Parties, a security interest in and continuing lien on (the “First Liens”
and the “Third Liens,” as applicable) substantially all of their assets and property (subject to certain
exceptions set forth in the First/Third Lien Documents) including a first (subject only to certain
liens senior by operation of law or otherwise permitted by the First/Third Lien Documents (solely
to the extent any such permitted liens were valid, properly perfected, non-avoidable, and senior in
priority to the First Liens as of the Petition Date, or valid, non-avoidable, senior priority liens in
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existence as of the Petition Date that are perfected after the Petition Date as permitted by section
546(b) of the Bankruptcy Code, the “First Lien Permitted Liens”)) and third (subject only to certain
liens senior by operation of law or otherwise permitted by the First/Third Lien Documents (solely
to the extent any such permitted liens were valid, properly perfected, non-avoidable, and senior in
priority to the Third Liens as of the Petition Date, or valid, non-avoidable, senior priority liens in
existence as of the Petition Date that are perfected after the Petition Date as permitted by section
546(b) of the Bankruptcy Code, the “Third Lien Permitted Liens”)), as applicable, priority security
interest in and continuing lien on the Collateral (as defined in the First/Third Lien Documents) and
all proceeds, products, accessions, rents, and profits thereof, in each case whether then owned or
existing or thereafter acquired or arising (collectively, the “First/Third Lien Collateral”).
(iv)

Validity, Perfection, and Priority of First Liens, Third Liens, and

First/Third Lien Obligations. As of the Petition Date: (a) the First Liens and Third Liens on the
First/Third Lien Collateral were valid, binding, enforceable, non-avoidable, and properly perfected
and were granted to, or for the benefit of, the First/Third Lien Secured Parties for fair consideration
and reasonably equivalent value; (b) the First Liens were senior in priority over any and all other
liens on the First/Third Lien Collateral, subject to First Lien Permitted Liens; (c) the Third Liens
were junior to the First Liens and the Second Liens (as defined below) and were senior in priority
over any and all other liens on the First/Third Lien Collateral, subject to Third Lien Permitted
Liens; (d) the First/Third Lien Obligations constitute legal, valid, binding, and non-avoidable
obligations of the First/Third Lien Secured Parties enforceable in accordance with the terms of the
applicable First/Third Lien Documents; (e) no offsets, recoupments, challenges, objections,
defenses, claims, or counterclaims of any kind or nature, whether arising at law or in equity, to any
of the First Liens, Third Liens, or First/Third Lien Obligations exist, and no portion of the First
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Liens, Third Liens, or First/Third Lien Obligations is subject to any challenge or defense including,
without limitation, impairment, set-off, avoidance, attachment, disallowance, disgorgement,
reduction, recharacterization, subordination (whether equitable or otherwise), counterclaims, or
cross-claims pursuant to the Bankruptcy Code or applicable non-bankruptcy law; (f) the Debtors
and their estates have no claims, objections, challenges, causes of action, and/or choses in action,
including, without limitation, “lender liability” causes of action or avoidance claims under chapter
5 of the Bankruptcy Code or applicable state law or federal law equivalents or actions for recovery
or disgorgement, against any of the First/Third Lien Secured Parties or any of their respective
affiliates, agents, attorneys, advisors, professionals, officers, consultants, directors, and employees
arising out of, based upon, or related to the First/Third Lien Facility; (g) the Debtors have waived,
discharged, and released any right to challenge, and are forever barred from bringing any challenge
to, any of the First/Third Lien Obligations, the priority thereof, and the legality, validity, extent,
and priority of the First Liens and the Third Liens; and (h) the First/Third Lien Obligations
constitute allowed, secured claims within the meaning of sections 502 and 506 of the Bankruptcy
Code.
(v)

Prepetition Second Lien Credit Facility. Pursuant to that certain Second

Lien Credit Agreement, dated as of September 13, 2019 (as amended, restated, supplemented,
waived, and/or modified from time to time, the “Second Lien Credit Agreement” and, collectively
with any other agreements and documents executed or delivered in connection therewith, each as
amended, restated, supplemented, waived, and/or modified from time to time, the “Second Lien
Documents” and, collectively with the First/Third Lien Documents, the “Prepetition Credit
Documents”) by and among Alex and Ani, as borrower, Holdings, the lenders party thereto (the
“Second Lien Lenders” and, together with the First/Third Lien Lenders, the “Prepetition
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Lenders”), the Guarantors party to the relevant Second Lien Documents, and Wilmington Trust,
National Association, as administrative agent (in such capacity, and together with any successor
agent, the “Second Lien Agent” and, collectively with the Second Lien Lenders, the “Second Lien
Secured Parties” and, collectively with the First/Third Lien Secured Parties, the “Prepetition
Secured Parties” and, the First/Third Lien Agent and the Second Lien Agent shall collectively be
referred to herein as the “Prepetition Agents”), the Second Lien Lenders provided a term loan
facility to the Debtors (the “Second Lien Facility”) pursuant to the terms of the Second Lien
Documents.
(vi)

Prepetition Second Lien Obligations. As of the Petition Date, Alex and Ani,

Holdings, and the Guarantors (in such capacity, collectively, the “Second Lien Obligors”) were
indebted to the Second Lien Secured Parties, without defense, counterclaim, or offset of any kind,
in respect of the loans incurred under the Second Lien Facility and other obligations incurred
thereunder or secured thereby in the aggregate principal amount, including capitalized interest, of
$25,201,063.59 (together with all other “Obligations” as defined in the Second Lien Credit
Agreement, and all interest, fees, costs, and other charges allowable under section 506(b) of the
Bankruptcy Code, the “Second Lien Obligations” and, collectively with the First/Third Lien
Obligations, the “Prepetition Obligations”).
(vii)

Prepetition Second Liens and Prepetition Second Lien Collateral. As more

fully set forth in the Second Lien Documents, prior to the Petition Date, the Second Lien Obligors
granted to the Second Lien Agent, for the benefit of itself and the Second Lien Lenders, a security
interest in and continuing lien on (the “Second Liens” and, collectively with the First Liens and
the Third Liens, the “Prepetition Liens”) substantially all of their assets and property (subject to
certain exceptions set forth in the Second Lien Documents) including a second priority (subject
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only to certain liens senior by operation of law or otherwise permitted by the Second Lien
Documents (solely to the extent any such permitted liens were valid, properly perfected, nonavoidable, and senior in priority to the First Liens as of the Petition Date, or valid, non-avoidable,
senior priority liens in existence as of the Petition Date that are perfected after the Petition Date as
permitted by section 546(b) of the Bankruptcy Code, the “Second Lien Permitted Liens”)) security
interest in and continuing lien on the Collateral (as defined in the Second Lien Documents) and all
proceeds, products, accessions, rents, and profits thereof, in each case whether then owned or
existing or thereafter acquired or arising (collectively, the “Second Lien Collateral” and, together
with the First/Third Lien Collateral, the “Prepetition Collateral”).
(viii)

Validity, Perfection, and Priority of Second Liens and Second Lien Secured

Obligations. As of the Petition Date: (a) the Second Liens on the Second Lien Collateral were
valid, binding, enforceable, non-avoidable, and properly perfected and were granted to, or for the
benefit of, the Second Lien Secured Parties for fair consideration and reasonably equivalent value;
(b) the Second Liens were junior in priority to the First Liens and were senior in priority over any
and all other liens on the Second Lien Collateral, subject only to Second Lien Permitted Liens;
(c) the Second Lien Obligations constitute legal, valid, binding, and non-avoidable obligations of
the Second Lien Secured Parties enforceable in accordance with the terms of the applicable Second
Lien Documents; (d) no offsets, recoupments, challenges, objections, defenses, claims, or
counterclaims of any kind or nature, whether arising at law or in equity, to any of the Second Liens
or Second Lien Obligations exist, and no portion of the Second Liens or Second Lien Obligations
is subject to any challenge or defense including, without limitation, impairment, set-off, avoidance,
attachment, disallowance, disgorgement, reduction, recharacterization, subordination (whether
equitable or otherwise), counterclaims, or cross-claims pursuant to the Bankruptcy Code or
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applicable non-bankruptcy law; (e) the Debtors and their estates have no claims, objections,
challenges, causes of action, and/or choses in action, including, without limitation, “lender
liability” causes of action or avoidance claims under chapter 5 of the Bankruptcy Code or
applicable state law or federal law equivalents or actions for recovery or disgorgement, against
any of the Second Lien Secured Parties or any of their respective affiliates, agents, attorneys,
advisors, professionals, officers, consultants, directors, and employees arising out of, based upon,
or related to the Second Lien Facility; (f) the Debtors have waived, discharged, and released any
right to challenge, and are forever barred from bringing any challenge to, any of the Second Lien
Obligations, the priority thereof, and the legality, validity, extent, and priority of the Second Liens;
and (g) the Second Lien Obligations constitute allowed, secured claims within the meaning of
sections 502 and 506 of the Bankruptcy Code.
(ix)

Cash Collateral. All or substantially all of the Debtors’ cash and cash

equivalents, including cash on deposit in any account or accounts as of the Petition Date, securities
or other property, wherever located, whether as original collateral or proceeds of other Prepetition
Collateral, constitutes cash collateral (“Cash Collateral”) of the Prepetition Secured Parties.
(x)

Intercreditor Agreement.

The Prepetition Agents are parties to the

Intercreditor and Subordination Agreement, dated as of September 13, 2019 (as amended, restated,
supplemented, waived, and/or modified from time to time, the “Intercreditor Agreement”), which
governs, among other things, the respective rights, interests, obligations, priority, and positions of
the Bank Group Secured Parties and the Subordinated Facility Secured Parties (each as defined in
the Intercreditor Agreement) with respect to the assets and properties of the Debtors and other
obligors. Pursuant to section 510 of the Bankruptcy Code, the Intercreditor Agreement and any
other applicable intercreditor or subordination provisions contained in any of the Prepetition Credit
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Documents shall (a) remain in full force and effect, (b) continue to govern the relative obligations,
priorities, rights, and remedies of the Bank Group Secured Parties and the Subordinated Facility
Secured Parties (each as defined in the Intercreditor Agreement), and (c) not be deemed to be
amended, altered, or modified by the terms of this Interim Order.
(xi)

Credit Bids. Subject to the Prepetition Credit Documents, the Debtors

admit, stipulate, acknowledge, and agree that, subject to entry of a Final Order, the applicable
Prepetition Agents (at the direction of the applicable Prepetition Lenders) shall have the rights
granted pursuant to and consistent with section 363(k) of the Bankruptcy Code with respect to any
credit bidding of the Prepetition Obligations.
(xii)

Releases.

Subject to Paragraph 11 hereof and the occurrence of the

Challenge Period Termination Date (as defined herein), the Debtors, on behalf of themselves and
their respective estates (including any successor, trustee or other estate representative in the
Chapter 11 Cases and any Successor Cases (as defined herein), and any party acting by, through,
or under the Debtors or their estates) hereby forever, unconditionally and irrevocably release,
discharge, and acquit each of the Prepetition Secured Parties, and each of their respective
successors, assigns, affiliates, subsidiaries, parents, officers, shareholders, directors, employees,
attorneys, agents, and professionals, past, present, and future, and their respective heirs,
predecessors, successors, and assigns (collectively, the “Released Parties”) of and from any and
all claims, controversies, disputes, liabilities, obligations, demands, damages, expenses (including,
without limitation, reasonable attorneys’ fees), debts, liens, actions, and causes of action of any
and every nature whatsoever, whether arising in law or otherwise, and whether or not known or
matured, arising out of or relating to, as applicable, the Prepetition Credit Documents and/or the
transactions contemplated thereunder including, without limitation, (a) any so-called “lender
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liability” or equitable subordination claims or defenses, (b) any and all claims and causes of action
arising under the Bankruptcy Code, and (c) any and all claims and causes of action with respect to
the extent, validity, priority, perfection, or avoidability of the Prepetition Liens and the Prepetition
Obligations. The Debtors further waive and release any defense, right of counterclaim, right of
set-off, or deduction to the payment of the Prepetition Obligations that the Debtors now have or
may claim to have against the Released Parties, arising out of, connected with, or relating to any
and all acts, omissions, or events occurring prior to the Court entering this Interim Order.
G.

Adequate Protection. To protect their interests in the Prepetition Collateral, the

Prepetition Secured Parties are entitled to receive adequate protection for any diminution in value
of their interests in the Prepetition Collateral from and after the Petition Date resulting from, among
other things, the use of Cash Collateral, the use, sale, lease, consumption, or disposition of
Prepetition Collateral, or the imposition of the automatic stay (collectively, the “Diminution in
Value”) pursuant to sections 361, 362, and 363 of the Bankruptcy Code. Pursuant to sections 361,
363, 503(b), and 507(b) of the Bankruptcy Code, as adequate protection, (i) each of the Prepetition
Agents, for the benefit of itself and the applicable Prepetition Lenders, shall receive the Adequate
Protection Liens (as defined below) and the 507(b) Claims and (ii) the First Lien Agent, for the
benefit of itself and the First Lien Lenders, shall receive the Adequate Protection Payments (as
defined below). The adequate protection provided herein and other benefits and privileges
contained herein are necessary to protect the Prepetition Secured Parties from any Diminution in
Value of their interests in the Prepetition Collateral and to obtain the consents and agreements
contained herein, including that the adequate protection provided herein is subject and subordinate
solely to the Carve Out (as defined below). Based on the Motion and on the record presented to
the Court, the terms of the proposed adequate protection arrangements and of the use of the
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Prepetition Collateral (including the Cash Collateral) were negotiated in good faith, are fair and
reasonable, reflect the Debtors’ prudent exercise of business judgment, and constitute reasonably
equivalent value and fair consideration for the use of Cash Collateral. The Prepetition Secured
Parties reserve the right to seek additional adequate protection beyond the adequate protection
provided in this Interim Order. Nothing in this Interim Order shall in any way be construed or
interpreted to impose or allow the imposition upon the Released Parties of any liability for any
claims arising from any and all activities by the Debtors or any of their subsidiaries or affiliates in
the operation of their businesses or in connection with their restructuring efforts.
H.

Sections 506(c), 552(b), and Marshaling. In light of the Prepetition Secured

Parties’ agreement to subordinate their liens and superpriority claims to the Carve Out and to
permit the use of their Cash Collateral as set forth herein, the Prepetition Secured Parties are
entitled (subject to entry of a Final Order) to the rights and benefits of section 552(b) of the
Bankruptcy Code and a waiver of the equitable doctrine of “marshaling” or any similar doctrine
with respect to the Prepetition Collateral, and the Debtors intend to seek in the Final Order, a
waiver of any “equities of the case” claims under section 552(b) of the Bankruptcy Code and a
waiver of the provisions of section 506(c) of the Bankruptcy Code.
I.

Consent by Prepetition Secured Parties. The applicable Prepetition Agents (at the

direction of the applicable Prepetition Lenders under the Prepetition Credit Documents) have
agreed not to object to, conditioned on the entry of this Interim Order, the Debtors’ proposed use
of Cash Collateral, on the terms and conditions set forth in this Interim Order, and the terms of the
adequate protection provided for in this Interim Order.
J.

Necessity of Relief Requested. The ability of the Debtors to finance their operations

and complete a successful chapter 11 reorganization requires continued use of Cash Collateral. In

13

Case 21-10918

Doc 13-1

Filed 06/09/21

Page 15 of 45

the absence of the use of Cash Collateral, the continued operation of the Debtors’ businesses would
not be possible and immediate and irreparable harm to the Debtors, their estates, and their creditors
would occur. The Debtors do not have sufficient available sources of working capital and
financing to operate their businesses in the ordinary course of business or to maintain their property
without the use of Cash Collateral. The relief requested in the Motion is therefore necessary for
the continued operation of the Debtors’ businesses and the preservation of their property. The
Prepetition Lenders and the Debtors have negotiated at arms’ length and in good faith regarding
the Debtors’ use of Cash Collateral to fund the continued operation of the Debtors’ businesses
during the Specified Period (as defined below). Entry of this Interim Order is in the best interests
of the Debtors and their estates, and is necessary, essential, and appropriate to avoid immediate
and irreparable harm to the Debtors and the Debtors’ estates, stakeholders, assets, goodwill,
reputation and employees.
K.

Good Cause Shown; Best Interest. The Debtors have requested immediate entry of

this Interim Order pursuant to Bankruptcy Rule 4001(b)(2) and Local Rule 4001-2. Absent entry
of this Interim Order, the Debtors’ businesses, properties, and estates will be immediately and
irreparably harmed. This Court concludes that good cause has been shown and entry of this Interim
Order is in the best interests of the Debtors’ respective estates and creditors as its implementation
will, among other things, allow for the continued operation of the Debtors’ existing businesses and
enhance the Debtors’ prospects for a successful reorganization.
L.

Final Hearing. The Debtors will seek final approval of the relief requested in the

Motion pursuant to a Final Order at the Final Hearing, notice of which will be provided in
accordance with Paragraph 22 of this Interim Order.
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Notice. In accordance with Bankruptcy Rules 2002, 4001(b), (c), and (d), and 9014,

and the Local Rules, notice of the Interim Hearing and the emergency relief requested in the
Motion has been provided by the Debtors, whether by facsimile, email, overnight courier, or hand
delivery, to certain parties-in-interest, including: (a) the Office of the United States Trustee for
the District of Delaware (the “U.S. Trustee”); (b) the holders of the thirty (30) largest unsecured
claims against the Debtors (on a consolidated basis); (c) the Prepetition Agents or, in lieu thereof,
counsel thereto; (d) the Consenting Sponsor (as defined below) or, in lieu thereof, counsel thereto;
(e) the United States Attorney’s Office for the District of Delaware; (f) the Internal Revenue
Service; (g) the Environmental Protection Agency; (h) the office of the attorneys general for the
states in which the Debtors operate; (i) the Securities and Exchange Commission; (j) all parties
who are known, after reasonable inquiry, to have asserted a lien, encumbrance, or claim in the
Prepetition Collateral; and (k) any party that has requested notice pursuant to Bankruptcy Rule
2002. The parties have made reasonable efforts to afford the best notice possible under the
circumstances to permit the relief set forth in this Interim Order, and no other or further notice is
or shall be required.
Based upon the foregoing findings and conclusions, the Motion and the record before the
Court with respect to the Motion, and good and sufficient cause appearing therefor,
IT IS HEREBY ORDERED that:
1.

Motion Granted. The Motion is granted on an interim basis as set forth herein, and

the use of Cash Collateral on an interim basis is authorized, subject to the terms of this Interim
Order.
2.

Objections Overruled. All objections to the Motion to the extent not withdrawn or

resolved are overruled. This Interim Order shall become effective immediately upon its entry.
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Authorization to Use Cash Collateral.
(a)

Specified Period. Subject to the terms and conditions of this Interim Order,

the Debtors are authorized to use Cash Collateral in accordance with the Budget (as defined below)
for the period (the “Specified Period”) from the Petition Date through the date which is the earliest
to occur of (i) the expiration of the Default Notice Period (as defined herein), (ii) the date that is
42 days from the Petition Date if the Court has not entered the Final Order on or before such date,
and (iii) the date that is 4 months after the Petition Date, in each case subject to extension with the
consent of the Required First Lien Lenders.4
(b)

Use of Cash Collateral. Subject to the provisions of this Interim Order,

including the Budget, Cash Collateral may be used during the Specified Period by the Debtors to:
(i) finance their working capital needs and for any other general corporate purposes; (ii) pay
related transaction costs, fees, liabilities, and expenses (including all professional fees and
expenses) and other administration costs incurred in connection with and for the benefit of these
Chapter 11 Cases (including the Adequate Protection Payments); and (iii) pay any prepetition
obligations authorized to be paid pursuant to any “First Day Order” entered by the Court, in each
case solely to the extent consistent with the Budget and this Interim Order.
4.

Adequate Protection. The Prepetition Secured Parties are entitled, pursuant to

sections 361 and 363(e) of the Bankruptcy Code, to adequate protection of their interests in the
Prepetition Collateral (including Cash Collateral) (such adequate protection as set forth in clauses
(a)-(g) below, the “Adequate Protection Obligations”). Each Prepetition Agent, on behalf of itself

4

“Required First Lien Lenders” means, at any time, First Lien Lenders holding more than 50% of the Outstanding
Amount (as defined in the First/Third Lien Credit Agreement) of the Tranche A Term Loans.
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and for the benefit of the applicable Prepetition Lenders, is hereby granted, as applicable, the
following:
(a)

Adequate Protection Liens. As adequate protection of the interests of the

Prepetition Secured Parties in the Prepetition Collateral against any Diminution in Value of such
interests, pursuant to sections 361 and 363(e) of the Bankruptcy Code, the Debtors are authorized
to grant, and as of entry of this Interim Order are deemed to have granted, to each Prepetition
Agent, for the benefit of itself and the applicable Prepetition Lenders, additional and replacement
continuing valid, binding, enforceable, non-avoidable, and automatically perfected postpetition
security interests in and liens on (the “Adequate Protection Liens”) all of each Debtor’s presently
owned or hereafter acquired property and assets (including, subject to entry of a final order, any
proceeds of, or property recovered in connection with, any of the Debtors’ claims or causes of
action under sections 542, 544, 545, 547, 548, or 550 of the Bankruptcy Code or any other similar
state or federal law), whether such property and assets were acquired by such Debtor before or
after the Petition Date, of any kind or nature, whether real or personal, tangible or intangible,
wherever located, including, without limitation, all inventory, accounts receivable, general
intangibles, chattel paper, contracts, owned real estate, real and personal property leaseholds,
property, plants, fixtures and machinery and equipment, vehicles, vessels, deposit accounts, cash
and any investment thereof, letter of credit rights, patents, copyrights, trademarks, trade names,
rights under license agreements and other intellectual property and stock of subsidiaries of the
Debtors, and the proceeds and products of the foregoing (collectively, together with the Prepetition
Collateral and the Cash Collateral, the “Collateral”). For the avoidance of doubt, the Adequate
Protection Liens shall encumber any deposits provided by bidders on some or all of the Debtors’
assets to the extent such deposits are forfeited or retained by any of the Debtors. The Adequate
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Protection Liens shall be enforceable against the Debtors, their estates, and any successors thereto,
including, without limitation, any trustee or other estate representative appointed in these Chapter
11 Cases, or any case under chapter 7 of the Bankruptcy Code upon the conversion of any of these
Chapter 11 Cases, or in any other proceedings superseding or related to any of the foregoing
(collectively, “Successor Cases”). Except as expressly provided herein (including with respect to
the Carve Out), the Adequate Protection Liens shall not be made subject to or pari passu with any
lien or security interest heretofore or hereinafter granted in the Chapter 11 Cases or any Successor
Cases, and the Adequate Protection Liens shall be valid and enforceable against any trustee or
other estate representative appointed in any of these Chapter 11 Cases or any Successor Cases, or
upon the dismissal of any of these Chapter 11 Cases or Successor Cases. The Adequate Protection
Liens shall not be subject to section 510, 549, or 550 of the Bankruptcy Code and, if approved in
the Final Order, the Adequate Protection Liens shall not be subject to section 506(c) of the
Bankruptcy Code.

The Adequate Protection Liens shall be deemed legal, valid, binding,

enforceable, and perfected liens, not subject to subordination, impairment, or avoidance, for all
purposes in these Chapter 11 Cases and any Successor Cases. For the avoidance of doubt, the
Adequate Protection Liens shall be deemed to be effective and perfected automatically as of the
Petition Date and without the necessity of the execution by the Debtors, or the filing of, as
applicable, mortgages, security agreements, pledge agreements, financing statements, state or
federal notices, recordings (including, without limitation, any recordings with the United States
Patent and Trademark or Copyright Office), or other agreements and without the necessity of
taking possession or control of any Collateral. Except as otherwise expressly provided herein
(including with respect to the Carve Out), under no circumstances shall the Adequate Protection
Liens be made subordinate to the lien of any other party, no matter when arising.
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The Adequate Protection Liens granted to the First Lien Agent for

the benefit of the First Lien Lenders (the “First Lien AP Liens”) shall be subject and subordinate
only to (A) the Carve Out and (B) any validly perfected, enforceable, and unavoidable First Lien
Permitted Liens in existence as of the Petition Date, and shall otherwise be senior to all other
security interests in, liens on, or claims against any of the Collateral.
(ii)

The Adequate Protection Liens granted to the Second Lien Agent

for the benefit of the Second Lien Lenders (the “Second Lien AP Liens”) shall be subject and
subordinate only to (A) the Carve Out, (B) the First Lien AP Liens, (C) the First Liens, and (D) any
validly perfected, enforceable, and unavoidable Second Lien Permitted Liens in existence as of the
Petition Date, and shall otherwise be senior to all other security interests in, liens on, or claims
against any of the Collateral.
(iii)

The Adequate Protection Liens granted to the Third Lien Agent for

the benefit of the Third Lien Lenders shall be subject and subordinate only to (A) the Carve Out,
(B) the First Lien AP Liens, (C) the First Liens, (D) the Second Lien AP Liens, (E) the Second
Liens, and (F) any validly perfected, enforceable, and unavoidable Third Lien Permitted Liens in
existence as of the Petition Date, and shall otherwise be senior to all other security interests in,
liens on, or claims against any of the Collateral.
(b)

Adequate Protection Superpriority Claims. To the extent of any Diminution

in Value of the interests of the Prepetition Secured Parties in the Prepetition Collateral, each
Prepetition Agent, on behalf of itself and the applicable Prepetition Lenders, shall be granted an
allowed superpriority administrative expense claim pursuant to sections 503(b), 507(a), and 507(b)
of the Bankruptcy Code (the “507(b) Claims”), which 507(b) Claims shall have recourse to and be
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payable from all prepetition and postpetition property of the Debtors and the proceeds thereof,
excluding the Carve Out.
(i)

Subject only to the Carve Out, the 507(b) Claims granted to the First

Lien Agent for the benefit of the First Lien Lenders (the “First Lien 507(b) Claims”) shall not be
junior to any administrative expense claims and shall have priority over all administrative expense
claims against each of the Debtors, now existing or hereafter arising, of any kind or nature
whatsoever, including, without limitation, administrative expense claims of the kinds specified in
or ordered pursuant to sections 105, 326, 327, 328, 330, 331, 364, 365, 503(a), 503(b), 506(c),
507(a), 507(b), 546(c), 726, 1113, and 1114 of the Bankruptcy Code, whether or not such expenses
or claims may become secured by a judgment lien or other nonconsensual lien, levy, or attachment.
(ii)

Subject only to the Carve Out and the First Lien 507(b) Claims, the

507(b) Claims granted to the Second Lien Agent for the benefit of the Second Lien Lenders
(the “Second Lien 507(b) Claims”) shall not be junior to any administrative expense claims and
shall have priority over all administrative expense claims against each of the Debtors, now existing
or hereafter arising, of any kind or nature whatsoever, including, without limitation, administrative
expense claims of the kinds specified in or ordered pursuant to sections 105, 326, 327, 328, 330,
331, 364, 365, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1113, and 1114 of the
Bankruptcy Code, whether or not such expenses or claims may become secured by a judgment lien
or other nonconsensual lien, levy, or attachment.
(iii)

Subject only to the Carve Out, the First Lien 507(b) Claims, and the

Second Lien 507(b) Claims, the 507(b) Claims granted to the Third Lien Agent for the benefit of
the Third Lien Lenders shall not be junior to any administrative expense claims and shall have
priority over all administrative expense claims against each of the Debtors, now existing or
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hereafter arising, of any kind or nature whatsoever, including, without limitation, administrative
expense claims of the kinds specified in or ordered pursuant to sections 105, 326, 327, 328, 330,
331, 364, 365, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c), 726, 1113, and 1114 of the
Bankruptcy Code, whether or not such expenses or claims may become secured by a judgment lien
or other nonconsensual lien, levy, or attachment.
(c)

Fees and Expenses. The Debtors are authorized and directed to pay, within

ten (10) calendar days of delivery of an invoice (which shall provide only the total aggregate
number of hours billed and a summary description of services provided and the expenses incurred
by the applicable party and/or professionals, and shall be subject to all applicable privilege and
work product doctrines), all reasonable and documented prepetition and postpetition fees and
expenses of: (i) the Prepetition Agents, including the reasonable and documented prepetition and
postpetition fees of Alston & Bird LLP and one local counsel, if any, retained by the Prepetition
Agents, in their capacities as such; and (ii) counsel and other advisors and professionals to Lion
Capital (Americas), Inc. (the “Consenting Sponsor”), in its capacity as a Prepetition Lender,
including the reasonable and documented prepetition and postpetition fees and expenses of Paul,
Weiss, Rifkind, Wharton & Garrison LLP, as counsel to the Consenting Sponsor, and Young
Conaway Stargatt & Taylor, LLP, as local counsel to the Consenting Sponsor. Payment of all such
fees and expenses shall not be subject to allowance by the Court; provided, however, that counsel
to the Consenting Sponsor and the Prepetition Agents shall promptly provide copies of invoices
received on account of the fees and expenses set forth above to the U.S. Trustee, counsel to any
Committee appointed in the Chapter 11 Cases, and counsel to the Debtors, and the Court shall
have exclusive jurisdiction over any objections raised by the Debtors, the Committee (if appointed)
or the U.S. Trustee to the invoiced amount of the fees and expenses proposed to be paid, which
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objections may only be raised within ten (10) calendar days after delivery of an invoice(s) therefor
and shall be limited to the issue of the reasonableness of such fees and expenses. In the event that
within ten (10) calendar days from delivery of such invoices the Debtors, the U.S. Trustee or
counsel to the Committee (if appointed) raises an objection to a particular invoice, and the parties
are unable to resolve such objection, the Court shall hear and determine such dispute; provided,
that payment of invoices shall not be delayed based on any such objections and the relevant
professional shall only be required to disgorge amounts objected to upon being “so ordered”
pursuant to a final order of the Court.
(d)

Adequate Protection Payments. All obligations, including accrued but

unpaid interest, under the First/Third Lien Documents owing to the Prepetition Secured Parties in
respect of the First Lien Obligations by the Debtors thereunder and other fees owing by the Debtors
thereunder shall continue to accrue interest (and interest on interest) at the default rate applicable
on the Petition Date under the First/Third Lien Credit Agreement (the “Adequate Protection
Payments”) and shall be payable in kind.
(e)

Budget and Variance Reporting.

Attached as Exhibit A hereto and

incorporated herein by reference is a 13-week cash flow forecast (the “Budget”), including the
anticipated uses of the Cash Collateral for such period. Every four (4) weeks following entry of
the Interim Order, on the last business day of such week, the Debtors will provide counsel to the
Prepetition Agents and counsel to the Consenting Sponsor with an updated Budget for the
subsequent 13-week period. The initial Budget and each subsequent Budget shall be in form and
substance acceptable to the Required First Lien Lenders and each such subsequent Budget shall
not be deemed to constitute the “Budget” for purposes of this Interim Order until such consent has
been confirmed in writing by counsel to the Required First Lien Lenders. Each week following
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entry of the Interim Order, on the third business day of such week, the Debtors shall also provide
to the Prepetition Agents and counsel to the Consenting Sponsor a Budget variance
report/reconciliation (the “Budget Variance Report”) setting forth in reasonable detail actual cash
receipts and disbursements for the prior week, and, beginning after the first four (4)-week period,
all variances, on an individual line-item basis and an aggregate basis, as compared to the previously
delivered Budget on a cumulative weekly basis over a rolling four (4)-week period, together with
a statement certifying compliance with the Budget Covenants (as defined below) set forth below.
The Budget Variance Report shall include an explanation, in reasonable detail, of any material
variance. The Debtors shall ensure that at no time any of the following occur (together, the
“Budget Covenants”): (i) a negative variance of 15.0% or more from the total cash receipts set
forth in the Budget, to be tested on a cumulative basis over a rolling four (4) week period; and (ii)
a negative variance of 15.0% or more from the “Total Disbursements,” tested every week on a
cumulative rolling four (4)-week basis; provided, that in any rolling four (4)-week period that
“Total Disbursements” are less, and/or total cash receipts are more, than the budgeted amount for
such period, the amount by which “Total Disbursements” are less and/or total cash receipts are
more may be carried forward and added to the subsequent period; provided further, that “Total
Disbursements” shall include disbursements made by the Debtors (including, but not limited to,
any payments, expenditures, or advances) other than (i) Adequate Protection Payments and (ii)
professional fees and expenses related to administration of these Chapter 11 Cases.
(f)

Access to Records.

Upon two (2) business days’ written notice, at

reasonable times during normal business hours, the Debtors shall permit representatives, agents,
counsel, and employees of the Prepetition Agents and the Consenting Sponsor to have reasonable
access to (i) inspect the Debtors’ properties, (ii) examine the Debtors’ books and records, and (iii)
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to discuss the Debtors’ affairs, finances, and condition with the Debtors’ senior management and
financial advisors, including regularly scheduled meetings as mutually agreed with senior
management of the Debtors and financial advisors (during normal business hours), and the
Prepetition Agents and the Consenting Sponsor (including their respective counsel) shall be
provided with reasonable access to the information they shall reasonably request.
(g)

Right to Seek Additional Adequate Protection. This Interim Order is

without prejudice to, and does not constitute a waiver of, expressly or implicitly, the rights of the
Prepetition Secured Parties to request further or alternative forms of adequate protection at any
time or the rights of the Debtors or any other party to contest such request.
5.

Modification of Automatic Stay. The automatic stay imposed under section 362(a)

of the Bankruptcy Code is modified as necessary to effectuate all of the terms and provisions of
this Interim Order, including, without limitation, to: (a) permit the Debtors to grant the Adequate
Protection Liens and the 507(b) Claims; (b) permit the Debtors to perform such acts as the
Prepetition Agents or Prepetition Lenders may request in their reasonable discretion to assure the
perfection and priority of the liens granted herein; (c) permit the Debtors to incur all liabilities and
obligations to the Prepetition Secured Parties under this Interim Order; and (d) authorize the
Debtors to pay, and the Prepetition Secured Parties to retain and apply, payments made in
accordance with the terms of this Interim Order.
6.

Grant and Perfection of Adequate Protection Liens. This Interim Order shall be

sufficient and conclusive evidence of the granting, attachment, validity, perfection, enforceability,
and priority of the Adequate Protection Liens without the necessity of obtaining, filing, executing,
or recording any financing statement, security agreement, vehicle lien application, patent filing,
trademark filing, copyright filing, fixture filing, mortgage, notice, or other instrument or document
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that may otherwise be required under the law or regulation of any jurisdiction or the taking of
possession of, or control over, assets, or the taking of any other action (including, for the avoidance
of doubt, entering into any deposit account control agreement and any other action required to
obtain “control” pursuant to section 9-104, 9-105, 9-106, and/or 9-107 of the Uniform Commercial
Code) to grant, attach, validate, or perfect (in accordance with applicable non-bankruptcy law) the
Adequate Protection Liens, or to entitle the Prepetition Secured Parties to the priorities granted
herein. Notwithstanding the foregoing, each of the Prepetition Agents are authorized, but not
required, to file, as it deems necessary or advisable in its sole discretion, such financing statements,
security agreements, vehicle lien applications, patent filings, trademark filings, copyright filings,
fixture filing, mortgages, notices of liens, and other instruments or similar documents to perfect in
accordance with applicable non-bankruptcy law or to otherwise evidence the Adequate Protection
Liens, and all such financing statements, security agreements, vehicle lien applications, patent
filings, trademark filings, copyright filings, fixture filings, mortgages, notices of lien, and other
documents shall be deemed to have been filed or recorded as of the Petition Date; provided,
however, that no such filing or recordation shall be necessary or required in order to create,
evidence, or perfect the Adequate Protection Liens. The Debtors are authorized and directed to
execute and deliver promptly upon demand to the Prepetition Agents all such financing statements,
security agreements, vehicle lien applications, mortgages, notices, instruments, and other
documents as the Prepetition Agents may reasonably request. The Prepetition Agents may file a
copy of this Interim Order as a financing statement or notice with any filing or recording office or
with any registry of deeds or similar office, in addition to, or in lieu of, such financing statements,
mortgages, notices of lien, instrument, or similar document. In furtherance of the foregoing and
without further approval of the Court, each Debtor is authorized to do and perform all acts to make,
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execute, and deliver all instruments and documents and to pay all fees that may be reasonably
required or necessary for the Debtors’ performance hereunder.
7.

Credit Bid. Subject to entry of a Final Order and Paragraph 11 hereof, the

applicable Prepetition Agents shall have the right to credit bid (at the direction of the applicable
Prepetition Lenders) under section 363(k) of the Bankruptcy Code all or any portion of their
respective Prepetition Obligations, including any accrued and unpaid interest, expenses, and fees,
in connection with a sale of any Prepetition Collateral or Collateral, without the need for further
order of the Court, and whether such sale is effectuated under section 363 of the Bankruptcy Code,
under a chapter 11 plan of reorganization for any or all of the Debtors, by a chapter 7 trustee under
section 725 of the Bankruptcy Code, or otherwise, subject in each case to priorities set forth herein
and the terms of the Prepetition Credit Documents.
8.

Events of Default. The occurrence and continuance of any of the following events,

unless waived in writing by the Required First Lien Lenders, shall constitute an event of default
(collectively, the “Events of Default”):
(a)

the failure to obtain a Final Order in form and substance acceptable to the

Required First Lien Lenders within 42 days after the Petition Date;
(b)

the Debtors shall have (i) filed a motion seeking to create, or (ii) created,

incurred, or suffered to exist, any postpetition liens or security interests, other than those granted
or permitted pursuant to this Interim Order without the consent of the Required First Lien Lenders;
(c)

the Debtors shall have filed a disclosure statement or chapter 11 plan that is

not reasonably acceptable to the Required First Lien Lenders;
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any of the documents or other information required to be delivered to any

of the Prepetition Secured Parties pursuant to the Interim Order shall contain any material
misrepresentation;
(e)

the entry of an order by the Court, other than this Interim Order or the Final

Order, granting relief from or modifying the automatic stay of section 362 of the Bankruptcy Code
(i) to allow any creditor to execute upon or enforce a lien on or security interest in any Collateral,
or (ii) with respect to any lien of or the granting of any lien on any Collateral to any state or local
environmental or regulatory agency or authority;
(f)

the Court shall enter an order approving any claims for recovery of amounts

under section 506(c) of the Bankruptcy Code or otherwise with respect to any Collateral;
(g)

the Debtors shall support, commence, or join as an adverse party in any suit

or other proceeding against the Prepetition Agents or the Prepetition Lenders relating to the
Prepetition Obligations or Collateral, including any proceeding seeking to avoid or require
repayment of any Adequate Protection Payments;
(h)

reversal, amendment, supplement, vacatur, or modification (without the

express prior written consent of the Required First Lien Lenders) of this Interim Order;
(i)

the entry of an order by the Court avoiding or requiring repayment of any

portion of the Adequate Protection Payments made by the Debtors hereunder;
(j)

the Interim Order or any other document filed in the Chapter 11 Cases by

the Debtors provides for the nonconsensual priming of the Prepetition Liens;
(k)

the Debtors shall create, incur, or suffer to exist any other claim which is

pari passu with or senior to the 507(b) Claims;
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dismissal of any of these Chapter 11 Cases or conversion of any of these

Chapter 11 Cases to chapter 7 cases, or appointment of a trustee, receiver, interim receiver, or
manager, or appointment of a responsible officer or examiner with enlarged powers in any of these
Chapter 11 Cases (having powers beyond those set forth in Bankruptcy Code sections 1106(a)(3)
and (4));
(m)

the cessation of all or any material part of the Debtors’ business operations,

considered on a consolidated basis, without the consent of the Required First Lien Lenders;
(n)

the Debtors’ exclusive right to file and solicit acceptances of a plan of

reorganization is terminated or terminates;
(o)

termination of the Restructuring Support Agreement other than a

termination by the Debtors pursuant to Section 11.02(a) of the Restructuring Support Agreement;
(p)

the failure to make Adequate Protection Payments or other payments to the

Prepetition Secured Parties as set forth herein when due and such failure shall remain unremedied
for more than five (5) business days after receipt by the Debtors of written notice thereof from the
First Lien Agent; and
(q)

the failure by the Debtors to perform, in any respect, any of the terms,

provisions, conditions, or obligations under this Interim Order, including a breach of the Budget
Covenants set forth in Paragraph 4(e) hereof.
9.

Rights and Remedies Upon Event of Default. Upon occurrence of and during the

continuance of an Event of Default, the Prepetition Secured Parties may, subject to the Intercreditor
Agreement, deliver to the Debtors, the U.S. Trustee, and counsel to the Committee (if any) a
written notice declaring such Event of Default (any such notice, a “Default Declaration”).
Following the delivery of the Default Declaration to the Debtors, the U.S. Trustee, and counsel to
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the Committee (if any), the Prepetition Secured Parties may, subject to the Intercreditor
Agreement, file an emergency notice on five (5) business days’ notice (the “Default Notice
Period”) seeking to obtain the Court’s determination that (a) an Event of Default has occurred and
(b) the Prepetition Secured Parties may, subject to the Intercreditor Agreement, exercise the
remedies available to them under this Interim Order and applicable non-bankruptcy law, including,
but not limited to, revoking the Debtors’ right to use Cash Collateral and collecting and applying
any proceeds of the Collateral in accordance with the terms of this Interim Order and the
Prepetition Credit Documents. During the Default Notice Period, the Debtors may continue to use
Cash Collateral in accordance with the terms of this Interim Order solely to pay necessary expenses
set forth in the Budget to avoid immediate and irreparable harm to the Debtors’ estates. Unless
the Court orders otherwise during the Default Notice Period, at the end of the Default Notice
Period, the Debtors shall automatically, without further notice or order of the Court, no longer
have the right to use or seek to use Cash Collateral, the automatic stay pursuant to section 362 of
the Bankruptcy Code shall be automatically terminated at the end of the Default Notice Period,
without further notice or order of the Court, and the Prepetition Secured Parties shall, subject to
the Intercreditor Agreement, be permitted to exercise all rights and remedies set forth in this
Interim Order, the Prepetition Credit Documents, and as otherwise available at law without further
order, application, or motion to the Court, and without restriction or restraint by any stay under
section 362 or 105 of the Bankruptcy Code. Notwithstanding anything herein to the contrary, the
automatic stay pursuant to section 362 of the Bankruptcy Code shall be automatically terminated
for the purposes of giving any notice contemplated hereunder. The delay or failure to exercise
rights and remedies under this Interim Order or the Prepetition Credit Documents shall not
constitute a waiver of the Prepetition Secured Parties’ rights thereunder or otherwise.
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Carve Out.
(a)

Carve Out. As used in this Interim Order, the “Carve Out” means the sum

of (i) all fees required to be paid to the Clerk of the Court and to the Office of the United States
Trustee under section 1930(a) of title 28 of the United States Code plus interest at the statutory
rate (without regard to the notice set forth in (iii) below); (ii) all reasonable fees and expenses up
to $50,000 incurred by a trustee under section 726(b) of the Bankruptcy Code (without regard to
the notice set forth in (iii) below); (iii) to the extent allowed at any time, whether by interim order,
procedural order, or otherwise (and, in the case of the Committee Professionals (as defined below),
subject to the Budget and the Committee Investigation Budget), all unpaid fees and expenses (the
“Allowed Professional Fees”) incurred by persons or firms retained by the Debtors pursuant to
section 327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and (subject to the
Budget and the Committee Investigation Budget) the Committee pursuant to section 328 or 1103
of the Bankruptcy Code (the “Committee Professionals” and, together with the Debtor
Professionals, the “Professional Persons”) at any time before or on the first business day following
delivery by the First Lien Agent of a Carve Out Trigger Notice (as defined below), whether
allowed by the Court prior to or after delivery of a Carve Out Trigger Notice; and (iv) Allowed
Professional Fees of Professional Persons in an aggregate amount not to exceed $650,000 incurred
after the first business day following delivery by the First Lien Agent of the Carve Out Trigger
Notice, to the extent allowed at any time, whether by interim order, procedural order, or otherwise
(the amounts set forth in this clause (iv) being the “Post-Carve Out Trigger Notice Cap”). For
purposes of the foregoing, “Carve Out Trigger Notice” shall mean a written notice stating that the
Post-Carve Out Trigger Notice Cap has been invoked delivered by email (or other electronic
means) by the First Lien Agent at the direction of the Required First Lien Lenders to the Debtors,
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their lead restructuring counsel, the U.S. Trustee, and counsel to the Committee (if appointed),
which notice may be delivered following the occurrence and during the continuation of an Event
of Default and upon termination of the Debtors’ right to use Cash Collateral by the Prepetition
Secured Parties pursuant to written notice delivered by email (or other electronic means) by the
First Lien Agent at the direction of the Required First Lien Lenders to the Debtors.
(b)

Carve Out Reserves. On the day on which a Carve Out Trigger Notice is

given by the First Lien Agent to the Debtors with a copy to counsel to the Committee (if appointed)
(the “Termination Declaration Date”), the Carve Out Trigger Notice shall constitute a demand to
the Debtors to utilize all cash on hand as of such date and any available cash thereafter held by any
Debtor to fund a reserve in an amount equal to the then unpaid amounts of the Allowed
Professional Fees. The Debtors shall deposit and hold such amounts in a segregated account in
trust to pay such then unpaid Allowed Professional Fees (the “Pre-Carve Out Trigger Notice
Reserve”) prior to any and all other claims. On the Termination Declaration Date, after funding
the Pre-Carve Out Trigger Notice Reserve, the Debtors shall utilize all remaining cash on hand as
of such date and any available cash thereafter held by any Debtor to fund a reserve in an amount
equal to the Post-Carve Out Trigger Notice Cap (the “Post-Carve Out Trigger Notice Reserve”
and, together with the Pre-Carve Out Trigger Notice Reserve, the “Carve Out Reserves”) prior to
any and all other claims. All funds in the Pre-Carve Out Trigger Notice Reserve shall be used first
to pay the obligations set forth in clauses (i) through (iii) of the definition of Carve Out set forth
above (the “Pre-Carve Out Amounts”), but not, for the avoidance of doubt, the Post-Carve Out
Trigger Notice Cap, until paid in full, and then, to the extent the Pre-Carve Out Trigger Notice
Reserve has not been reduced to zero, to pay the Prepetition Agents for the benefit of the
Prepetition Secured Parties, unless the Prepetition Obligations have been indefeasibly paid in full,
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in cash, in which case any such excess shall be paid to the Debtors’ creditors in accordance with
their rights and priorities as of the Petition Date. All funds in the Post-Carve Out Trigger Notice
Reserve shall be used first to pay the obligations set forth in clause (iv) of the definition of Carve
Out set forth above (the “Post-Carve Out Amounts”), and then, to the extent the Post-Carve Out
Trigger Notice Reserve has not been reduced to zero, to pay the Prepetition Agents for the benefit
of the Prepetition Secured Parties, unless the Prepetition Obligations have been indefeasibly paid
in full, in cash, in which case any such excess shall be paid to the Debtors’ creditors in accordance
with their rights and priorities as of the Petition Date. Notwithstanding anything to the contrary in
the Prepetition Credit Documents, or this Interim Order, if either of the Carve Out Reserves is not
funded in full in the amounts set forth in this Paragraph 10(b), then, any excess funds in one of the
Carve Out Reserves following the payment of the Pre-Carve Out Amounts and Post-Carve Out
Amounts, respectively, shall be used to fund the other Carve Out Reserve, up to the applicable
amount set forth in this Paragraph 10(b), prior to making any payments to the Prepetition Agents
or any of the Debtors’ creditors, as applicable. Notwithstanding anything to the contrary in the
Prepetition Credit Documents or this Interim Order, following delivery of a Carve Out Trigger
Notice, the Prepetition Agents shall not sweep or foreclose on cash (including cash received as a
result of the sale or other disposition of any assets) of the Debtors until the Carve Out Reserves
have been fully funded, but shall have a security interest in any residual interest in the Carve Out
Reserves, with any excess paid to the Prepetition Agents for application in accordance with the
Prepetition Credit Documents. Further, notwithstanding anything to the contrary in this Interim
Order, (i) disbursements by the Debtors from the Carve Out Reserves shall not constitute
Obligations (as defined in the First/Third Lien Credit Agreement or the Second Lien Credit
Agreement, as applicable) or increase or reduce the Prepetition Obligations, (ii) the failure of the
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Carve Out Reserves to satisfy in full the Allowed Professional Fees shall not affect the priority of
the Carve Out, and (iii) in no way shall the initial Budget, Budget, Carve Out, Post-Carve Out
Trigger Notice Cap, Carve Out Reserves, or any of the foregoing be construed as a cap or limitation
on the amount of the Allowed Professional Fees due and payable by the Debtors. For the
avoidance of doubt and notwithstanding anything to the contrary in this Interim Order or in any
Prepetition Credit Documents, the Carve Out shall be senior to all liens and claims securing the
Prepetition Collateral, the Adequate Protection Liens, and the 507(b) Claim, and any and all other
forms of adequate protection, liens, or claims securing the Prepetition Obligations.
(c)

Payment of Allowed Professional Fees Prior to the Termination Declaration

Date. Any payment or reimbursement made prior to the occurrence of the Termination Declaration
Date in respect of any Allowed Professional Fees incurred prior to the first business day following
the Termination Declaration Date shall not reduce the Post-Carve Out Trigger Notice Cap.
(d)

No Direct Obligation To Pay Allowed Professional Fees. None of the

Prepetition Secured Parties shall be responsible for the payment or reimbursement of any fees or
disbursements of any Professional Person incurred in connection with the Chapter 11 Cases or any
successor cases under any chapter of the Bankruptcy Code. Nothing in this Interim Order or
otherwise shall be construed to obligate the Prepetition Secured Parties, in any way, to pay
compensation to, or to reimburse expenses of, any Professional Person or to guarantee that the
Debtors have sufficient funds to pay such compensation or reimbursement.
(e)

Payment of Carve Out On or After the Termination Declaration Date. Any

payment or reimbursement made on or after the occurrence of the Termination Declaration Date
in respect of any Allowed Professional Fees incurred on or after the first business day following
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the Termination Declaration Date shall permanently reduce the Post-Carve Out Trigger Notice
Cap on a dollar-for-dollar basis.
11.

Reservation of Certain Committee and Third-Party Rights and Bar of Challenges

and Claims. The stipulations, releases, and admissions contained in this Interim Order, including,
without limitation, the Debtors’ Stipulations, shall be binding upon the Debtors and their affiliates
in all circumstances and for all purposes, and the Debtors are deemed to have irrevocably waived
and relinquished all Challenges (as defined below) as of the Challenge Period Termination
Date. The stipulations, releases, and admissions contained in this Interim Order, including,
without limitation, the Debtors’ Stipulations, shall be binding upon all other parties-in-interest,
including, without limitation, any chapter 7 or chapter 11 trustee appointed or elected for a Debtor
or the Committee (if appointed) and any other person acting on behalf of the Debtors’ estates,
unless and to the extent that a party-in-interest with proper standing granted by order of the Court
(or other court of competent jurisdiction) has filed an adversary proceeding (i) on or before the
date that is sixty (60) calendar days after the Petition Date, subject to further extension by written
agreement of the Debtors and the Required First Lien Lenders each acting in their sole discretion
(in each case, a “Challenge Period” and the date of expiration of each Challenge Period being
a “Challenge Period Termination Date”), (ii) seeking to avoid, object to, or otherwise challenge
the findings or Debtors’ Stipulations regarding: (a) the validity, enforceability, extent, priority, or
perfection of the mortgages, security interests, and liens of any Prepetition Secured Party; or (b)
the validity, enforceability, allowability, priority, secured status, or amount of the Prepetition
Obligations (any such claim, a “Challenge”), and (iii) there is a final order entered in favor of the
plaintiff sustaining any such Challenge in any such timely filed adversary proceeding. Upon the
expiration of the Challenge Period Termination Date without the filing of a Challenge (or if any

34

Case 21-10918

Doc 13-1

Filed 06/09/21

Page 36 of 45

such Challenge is filed and overruled): (a) any and all such Challenges by any party (including,
without limitation, the Committee (if appointed), any chapter 11 trustee, and/or any examiner or
other estate representative appointed or elected in these Chapter 11 Cases, and any chapter 7 trustee
and/or examiner or other estate representative appointed or elected in any Successor Case) shall
be deemed to be forever waived, released, and barred; (b) the Prepetition Obligations shall
constitute allowed claims, not subject to counterclaim, setoff, recoupment, reduction,
subordination, recharacterization, defense, or avoidance for all purposes in the Debtors’ Chapter
11 Cases and any Successor Cases; (c) the Prepetition Liens shall be deemed to have been, as of
the Petition Date, legal, valid, binding, and perfected, not subject to recharacterization,
subordination, or avoidance; and (d) all of the Debtors’ stipulations and admissions contained in
this Interim Order, including, without limitation, the Debtors’ Stipulations, and all other waivers,
releases, affirmations, and other stipulations as to the priority, extent, and validity as to the
Prepetition Secured Parties’ claims, liens, and interests contained in this Interim Order shall be of
full force and effect and forever binding upon the Debtors, the Debtors’ bankruptcy estates, and
all creditors, interest holders, and other parties-in-interest in these Chapter 11 Cases and any
Successor Cases. If any such adversary proceeding is timely filed, the stipulations and admissions
contained in this Interim Order, including the Debtors’ Stipulations, shall nonetheless remain
binding and preclusive on any Committee and any other person or entity except to the extent that
such stipulations and admissions were expressly challenged in such adversary proceeding prior to
the Challenge Period Termination Date. Nothing in this Interim Order vests or confers on any
Person (as defined in the Bankruptcy Code), including any Committee appointed in these Chapter
11 Cases, standing or authority to pursue any cause of action belonging to the Debtors or their
estates, including, without limitation, any Challenges with respect to the Prepetition Obligations,
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and an order of the Court conferring such standing on a Committee (if appointed) or other partyin-interest shall be a prerequisite for the prosecution of a Challenge by the Committee (if
appointed) or such other party-in-interest.
12.

Limitations on the Use of Cash Collateral. Notwithstanding anything herein to the

contrary, the Debtors shall not assert or prosecute, and no portion of the Collateral or the proceeds
of the Collateral, including any Cash Collateral or the Carve Out, and no disbursements set forth
in the Budget, shall be used in connection with (a) preventing, hindering, or delaying the
Prepetition Secured Parties’ enforcement or realization upon any of the Collateral once an Event
of Default has occurred and after the Default Notice Period, (b) objecting, challenging, or
contesting in any manner, or raising any defenses to, the validity, extent, amount, perfection,
priority, or enforceability of any of the Prepetition Obligations or Collateral, or any other rights or
interest of the Prepetition Secured Parties, (c) asserting, commencing, or prosecuting any claims
or causes of action, including, without limitation, any actions under chapter 5 of the Bankruptcy
Code, against any of the Prepetition Secured Parties or any of their respective affiliates, agents,
attorneys, advisors, professionals, officers, directors, or employees, or (d) paying any amount on
account of any claims arising prior to the Petition Date or any non-ordinary course administrative
claim unless such payments are (i) approved by an order of this Court and (ii) in accordance with
the Budget Covenants; provided, however, that up to $50,000 of Cash Collateral may be used to
pay the allowed fees and expenses incurred solely by the Committee (if appointed) in investigating
(but not commencing or prosecuting), the validity, enforceability, perfection, priority, or extent of
the liens under the Prepetition Credit Documents (the “Committee Investigation Budget”).
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No Third-Party Rights. Except as explicitly provided for herein, this Interim Order

does not create any rights for the benefit of any third party, creditor, equity holder, or any direct,
indirect, or incidental beneficiary.
14.

Section 506(c) Claims. Upon entry of the Final Order, no costs or expenses of

administration which have been or may be incurred in these Chapter 11 Cases at any time, or any
future proceeding that may result therefrom, including any Successor Cases, shall be charged
against or recovered from the Prepetition Secured Parties or any of their respective claims or the
Collateral (including the Prepetition Collateral) pursuant to section 105 or 506(c) of the
Bankruptcy Code, or otherwise, without the prior express written consent of the First Lien Agent
or the Required First Lien Lenders, and no such consent shall be implied, directly or indirectly,
from any other action, inaction, or acquiescence by any such representatives, agents, or lenders.
Upon entry of the Final Order, the Debtors and their estates shall be deemed to have irrevocably
waived, and shall be prohibited from asserting, any surcharge claim, under section 506(c) or
otherwise, for any costs incurred, including those in connection with the preservation, protection,
enhancement of, or realization by the Prepetition Secured Parties upon, the Collateral.
15.

No Waiver of Prepetition Secured Parties’ Rights; Reservation of Rights.

Notwithstanding any provision in this Interim Order to the contrary, this Interim Order is without
prejudice to, and does not constitute a waiver of, expressly or implicitly, any Prepetition Secured
Parties’ rights with respect to any person or entity or with respect to any other collateral owned or
held by any person or entity. The rights of the Prepetition Secured Parties are expressly reserved
and entry of this Interim Order shall be without prejudice to, and does not constitute a waiver,
expressly or implicitly, of: (a) the Prepetition Secured Parties’ rights under any of the Prepetition
Credit Documents; (b) the Prepetition Secured Parties’ rights to seek any other or supplemental

37

Case 21-10918

Doc 13-1

Filed 06/09/21

Page 39 of 45

relief in respect of the Debtors; (c) the Prepetition Secured Parties’ rights to seek modification of
the grant of adequate protection provided under this Interim Order so as to provide different or
additional adequate protection at any time; or (d) any other rights, claims, or privileges (whether
legal, equitable, or otherwise) of the Prepetition Secured Parties.
16.

No Liability to Third Parties. By reason of permitting the Debtors to use Cash

Collateral under the terms set forth herein or in taking any other actions related to this Interim
Order, the Prepetition Secured Parties (a) shall have no liability to any third party and shall not be
deemed to be in control of the operations of any Debtors or to be acting as a “controlling person,”
“responsible person,” or “owner or operator” with respect to the operation or management of any
Debtors (as such term, or any similar terms, are used in the Internal Revenue Code, the United
States Comprehensive Environmental Response, Compensation and Liability Act, as amended, or
any similar Federal or state statute), and (b) shall not owe any fiduciary duty to any of the Debtors,
their creditors, or their estates, and shall not be party to or be deemed to be party to a joint venture
or partnership with any of the Debtors. Furthermore, nothing in this Interim Order shall in any
way be construed or interpreted to impose or allow the imposition upon the Prepetition Secured
Parties of any liability for any claims arising from the prepetition or postpetition activities of any
of the Debtors and their affiliates (as defined in section 101(2) of the Bankruptcy Code).
17.

No Marshaling/Applications of Proceeds. Upon entry of the Final Order, the

Prepetition Secured Parties shall not be subject to the equitable doctrine of “marshaling” or any
other similar doctrine with respect to any of the Collateral (including the Prepetition Collateral),
as the case may be, and proceeds or payments shall be received and applied in accordance with the
Prepetition Credit Documents, notwithstanding any other agreement or provision to the contrary.
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Section 552(b). Upon entry of the Final Order, the Prepetition Secured Parties shall

each be entitled to all of the rights and benefits of section 552(b) of the Bankruptcy Code, and the
“equities of the case” exception under section 552(b) of the Bankruptcy Code shall not apply to
the Prepetition Secured Parties with respect to proceeds, product, offspring, or profits of any of the
Collateral (including the Prepetition Collateral).
19.

Proofs of Claim. Notwithstanding any order entered by the Court in relation to the

establishment of a bar date in any of these Chapter 11 Cases or Successor Cases to the contrary,
the Prepetition Secured Parties will not be required to file proofs of claim in any of these
Chapter 11 Cases or Successor Cases for any claim described herein, and the Debtors’ Stipulations
in Paragraph F herein shall be deemed to constitute a timely filed proof of claim for the Prepetition
Secured Parties. Notwithstanding the foregoing, each of the Prepetition Agents, for the benefit of
itself and the Prepetition Lenders, and the Prepetition Lenders are authorized, but not directed or
required, in their sole discretion, to file (and amend and/or supplement, as they see fit) a proof of
claim and/or aggregate proofs of claim in each of these Chapter 11 Cases or Successor Cases for
any claim described herein.
20.

Binding Effect of Interim Order.

Immediately upon entry by this Court

(notwithstanding any applicable law or rule to the contrary), the terms and provisions of this
Interim Order shall become valid and binding upon and inure to the benefit of the Debtors, the
Prepetition Secured Parties, all other creditors of any of the Debtors, any Committee or any other
Court-appointed committee appointed in any Chapter 11 Cases, and all other parties-in-interest
and the respective successors and assigns of each of the foregoing, including any chapter 7 or
chapter 11 trustee or other fiduciary hereafter appointed or elected for the estates of the Debtors or
with respect to the property of the estate of any Debtors in any of these Chapter 11 Cases, any
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Successor Cases, or upon dismissal of any case or Successor Case.

In the event of any

inconsistency between the provisions of this Interim Order and the Prepetition Credit Documents
or any other order (including any “First Day” order), the provisions of this Interim Order shall
govern and control. Any payments to be made by any of the Debtors under any order (including
any “First Day” order) shall be made in accordance with this Interim Order.
21.

Survival.
(a)

The provisions of this Interim Order and any actions taken pursuant hereto

shall survive entry of any order which may be entered: (i) confirming any plan of reorganization
in any of these Chapter 11 Cases; (ii) converting any of these Chapter 11 Cases to a case under
chapter 7 of the Bankruptcy Code; or (iii) dismissing any of these Chapter 11 Cases or any
Successor Cases. The terms and provisions of this Interim Order, including, without limitation,
the granting of the Adequate Protection Liens and 507(b) Claims, and the other protections granted
to the Prepetition Secured Parties pursuant to this Interim Order, shall continue in full force and
effect notwithstanding entry of any such order.
(b)

If any or all of the provisions of this Interim Order are hereafter reversed,

modified, vacated, or stayed, such reversal, modification, vacation, or stay shall not affect the
validity and enforceability of the Adequate Protection Obligations granted in connection therewith,
subject to Paragraph 11 hereof. Notwithstanding any such reversal, modification, vacation, or
stay, any use of Cash Collateral or Adequate Protection Obligations incurred by the Debtors to the
applicable Prepetition Secured Parties prior to the actual receipt of written notice by the Required
First Lien Lenders of the effective date of such reversal, modification, vacation, or stay shall be
governed in all respects by the original provisions of this Interim Order.
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Except as expressly provided in this Interim Order, the Adequate Protection

Obligations and all other rights and remedies of the Prepetition Secured Parties granted by the
provisions of this Interim Order shall survive, and shall not be modified, impaired, or discharged
by the entry of an order converting any of these Chapter 11 Cases to a case under chapter 7,
dismissing these Chapter 11 Cases, approving the sale of any Collateral (including any Prepetition
Collateral) pursuant to section 363(b) of the Bankruptcy Code or the entry of an order confirming
a plan of reorganization in these Chapter 11 Cases and, pursuant to section 1141(d)(4) of the
Bankruptcy Code, the Debtors have waived any discharge as to any remaining Adequate Protection
Obligations. The terms and provisions of this Interim Order shall continue in these Chapter 11
Cases, in any Successor Cases, or in any superseding chapter 7 case under the Bankruptcy Code,
and the Adequate Protection Obligations and all other rights and remedies of the Prepetition
Secured Parties granted by the provisions of this Interim Order shall continue in full force and
effect until the Adequate Protection Obligations are indefeasibly paid in full in cash.
22.

Final Hearing. The Final Hearing shall be __________, 2021, at __:__ a.m./p.m.,

prevailing Eastern Time. The Debtors shall provide notice of the Final Hearing to the Notice
Parties (as defined below). Any party-in-interest objecting to the relief sought at the Final Hearing
shall serve and file written objections, which objections shall be served upon (i) the Debtors,
10 Briggs Drive, East Greenwich, Rhode Island 02818 (Attn: Robert Trabucco, Simon Cashman);
(ii) proposed co-counsel to the Debtors, Kirkland & Ellis LLP, 601 Lexington Avenue, New York,
New York 10022 (Attn: Josh A. Sussberg; Allyson B. Smith) and 300 North LaSalle Street,
Chicago, Illinois 60654 (Attn: Alexandra Schwarzman), and Klehr Harrison Harvey Branzburg
LLP, 919 North Market Street, Suite 1000, Wilmington, Delaware 19801 (Attn: Domenic E.
Pacitti; Michael W. Yurkewicz); (iii) the Office of the United States Trustee for the District of

41

Case 21-10918

Doc 13-1

Filed 06/09/21

Page 43 of 45

Delaware, 844 King Street, Suite 2207, Wilmington, DE 19801 (Attn: David Buchbinder); (iv)
counsel to the Consenting Sponsor, Paul, Weiss, Rifkind, Wharton & Garrison LLP, 1285 Avenue
of the Americas, New York, New York 10019 (Attn: Paul M. Basta; Elizabeth R. McColm; Brian
Bolin; Grace Hotz) and Young Conaway Stargatt & Taylor, LLP, 1000 North King Street,
Wilmington, Delaware 19801 (Attn: Pauline K. Morgan; Sean Greecher); (v) counsel to
Prepetition Agents, Alston & Bird LLP, 1201 West Peachtree Street, Atlanta, GA 30309-3424
(Attn: David Wender) and local counsel to the Prepetiton Agents (if any); and (vi) counsel to any
official committee appointed in these Chapter 11 Cases (collectively, the “Notice Parties”), and
shall be filed with the Clerk of the United States Bankruptcy Court, District of Delaware, in each
case so as to be received no later than ________________, 2021 at 4:00 p.m. (prevailing Eastern
Time). If no objections are timely filed, the Court may enter the Final Order without further notice
or hearing.
23.

Effect of This Interim Order. This Interim Order shall constitute findings of fact

and conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be enforceable
immediately upon execution hereof.
24.

Retention of Jurisdiction. The Court retains exclusive jurisdiction with respect to

all matters arising from or related to the implementation of this Interim Order.
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Alex and Ani, LLC
Cash Collateral Budget
June 9, 2021
Week Number
Week Ending
Cash Receipts
Retail
eCommerce
Wholesale
Total
Methodology Disbursements
Wages & Benefits
Facilities & Utilities
IT
Ordinary Course Professionals
Insurance
Total
Non-Methodology Disbursements
Product
Marketing & Advertising
Freight & Packaging
Taxes
Royalties
Merchant Fees
Charitable Donations
Other G&A
Total
Operating Cash Flow
Cumulative Operating Cash Flow
Restructuring Costs
Counsel & Advisors
Debtor Counsel
Debtor Advisors
Secured Lender Counsel
UCC Counsel & Advisors
Total
Administrative Relief
Critical Vendors
Utility Deposits
503(b)(9) Claims
Total
Other Restructuring Costs
Filing Fees
Trustee Fees
Contingency / Reserve
Board Fees
Total
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1

Week 1

Week 2

Week 3

Week 4

Week 5

Week 6

Week 7

Week 8

Week 9

Week 10

Week 11

Week 12

Week 13

6/13/2021

6/20/2021

6/27/2021

7/4/2021

7/11/2021

7/18/2021

7/25/2021

8/1/2021

8/8/2021

8/15/2021

8/22/2021

8/29/2021

9/5/2021

9/12/2021

Stub

$

196,523
257,804
41,079

$

495,091
620,827
273,939

$

495,091
682,475
251,546

$

495,091
628,956
229,505

$

424,741
694,554
246,396

$

495,407

$ 1,389,857

$ 1,429,112

$ 1,353,552

$ 1,365,691

$ 1,597,476

$ 1,537,645

$ 1,662,483

$ 1,560,086

$ 1,617,377

$ 1,798,111

$ 1,629,898

$

-

$

558,537
45,890
8,025

$

431,956
28,603
90,138
27,500
-

$

416,595
878,009
-

$

432,685
2,778
12,836
-

$

436,284
48,241
15,566

$

599,184
84,217
54,174

$

416,284
13,450
160,831
72,568
-

$

508,145
878,443
274,379
-

$

419,885
34,050
25,938
5,000
-

$

444,984
56,263
15,566

$

$

-

$

612,451

$

578,197

$ 1,294,604

$

448,299

$

500,091

$

737,574

$

663,132

$ 1,660,967

$

484,873

$

516,813

$

-

$

212,698
432,854
5,000

$

35,490
128,219
14,109
43,839
30,621
5,000

$

22,122
148,968
13,068
20,851
5,000

$

49,789
116,560
12,443
19,854
37,143
5,000

$

500,512
115,384
429,710
23,723
5,000

$

529,257
7,000
130,359
15,476
44,012
5,000

$

383,192
620,549
160,225
18,870
30,108
5,000

$

376,393
36,417
152,890
17,456
300,301
25,991
5,000

$

369,629
120,639
174,241
392,784
25,010
5,000

$

$

-

$

650,552

$

257,279

$

210,008

$

240,789

$ 1,074,329

$

731,103

$ 1,217,944

$

914,448

$ 1,087,303

$

495,407
495,407

$

126,854
622,261

$

593,636
1,215,896

$

$

23,056
1,764,495

$

68,968
1,833,462

$

$

-

$

-

$

-

$

-

$

505,000
-

$

-

$

-

$

-

$

400,000
217,464
75,333

$

-

$

-

$

-

$

-

$

505,000

$

-

$

-

$

-

$

$

-

$

50,000
-

$

312,933

$

875,000
312,933

$

875,000
312,933

$

537,500
-

$

537,500
-

$

537,500
-

$

-

$

50,000

$

312,933

$ 1,187,933

$ 1,187,933

$

537,500

$

537,500

$

$

-

$

20,000
-

$

-

$

21,666

$

16,788
-

$

-

$

-

$

$

21,666

$

(151,060) $
676,603
1,064,836
1,741,439

$

386,262
1,013,048
198,166

$

386,262
954,866
196,518

$

386,262
1,088,609
187,612

$

459,661
838,917
261,508

$

499,807
814,178
303,392

$

499,807
901,924
396,380

$

499,807
816,427
313,664

$

489,356
846,835
482,510

$

Total

483,640
641,883
336,215

$ 6,197,402
10,801,302
3,718,430

$ 1,818,701

$ 1,461,738

$ 20,717,133

590,484
28,803
116,771
106,297
-

$

416,595
891,109
-

$

511,435
300,817
59,711
150

$ 6,183,053
3,290,674
740,603
211,365
93,480

$

842,356

$ 1,307,704

$

872,113

$ 10,519,175

356,401
12,000
156,693
20,484
32,683
5,000

$

379,370
642,314
149,053
16,692
57,821
5,000

$

402,812
26,000
172,718
16,169
25,798
5,000

$

375,595
34,070
148,629
375,474
22,329
37,952
5,000

$ 3,722,948
1,556,601
1,966,636
1,775,590
646,327
101,087
30,621
65,000

$ 1,250,251

$

648,495

$

999,048

$ 9,864,809

$

583,260

45,201
644,740

$

698,038
1,342,778

$

$

237,500
-

$

-

$

-

$

-

$

692,797

$

237,500

$

-

$

-

$

-

$ 1,355,500

$ 2,790,797

$

537,500
-

$

-

$

-

$

-

$

-

$

-

$ 3,900,000
50,000
938,799

537,500

$

537,500

$

-

$

-

$

-

$

-

$

-

$ 4,888,799

-

$

250,000
21,666

$

-

$

-

$

-

$

21,666

$

250,000
-

$

20,000
16,788
500,000
64,999

$

250,000

$

601,787

(218,594) $ (1,015,329) $
1,614,868
599,539

(462,709) $
880,069

(137,498) $
742,571

(409,423)
333,148

$

333,148
333,148

512,000
380,000
237,500
226,000

$

912,000
597,464
980,000
301,333

$

-

$

20,000

$

-

16,788

$

-

$

-

$

-

271,666

$

-

$

-

$

-

$

21,666

$

Total Restructuring Costs

$

-

$

70,000

$

312,933

$ 1,209,599

$ 1,709,721

$

537,500

$

537,500

$

537,500

$ 1,501,963

$

237,500

$

-

$

-

$

21,666

$ 1,605,500

$ 8,281,383

Total Receipts
Total Disbursements

$

495,407
-

$ 1,389,857
1,333,003

$ 1,429,112
1,148,409

$ 1,353,552
2,714,212

$ 1,365,691
2,398,809

$ 1,597,476
2,111,920

$ 1,662,483
2,418,577

$ 1,560,086
4,077,378

$ 1,617,377
1,809,676

$ 1,818,701
1,977,866

$ 1,461,738
3,476,661

$ 20,717,133
28,665,367

Beginning Cash (Book)
Net Cash Flow
Ending Cash (Book)

$ 10,183,374
495,407

$ 10,678,780
56,854

$ 10,735,634
280,703

$ 11,016,337 $ 9,655,678 $ 8,622,560 $ 8,108,116 $ 7,639,583 $ 6,883,489 $ 4,366,196 $ 4,173,897
(1,360,659)
(1,033,118)
(514,444)
(468,532)
(756,094)
(2,517,292)
(192,299)
698,038

$ 4,871,936 $ 4,409,227 $ 4,250,062
(462,709)
(159,165)
(2,014,923)

$ 10,183,374
(7,948,234)

$ 10,678,780

$ 10,735,634

$ 11,016,337

$ 9,655,678

$ 4,409,227

$ 2,235,139

$ 8,622,560

$ 8,108,116

$ 1,537,645
2,006,178

$ 7,639,583

$ 6,883,489

$ 4,366,196

$ 4,173,897

$ 1,798,111
1,100,073

$ 4,871,936

1. Week ending June 13, 2021 includes stub period for post-filing period from June 10, 2021 through June 13, 2021 and estimates opening cash balance based on anticipated receipts and disbursements from June 7, 2021 through June 9, 2021

$ 1,629,898
2,092,607

$ 4,250,062

$ 2,235,139

