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Docket #0128 Date Filed: 06/28/2021

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al.,

1

Debtors.

)
)
)
)
)
)
)
)

Chapter 11
Case No. 21-10918 (CTG)
(Jointly Administered)
Obj. Deadline: July 12, 2021, at 4:00 p.m. ET
Hearing Date: July 19, 2021, at 10:30 a.m. ET

DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) APPROVING
THE SETTLEMENT AGREEMENT (II) GRANTING RELATED RELIEF
The above-captioned debtors and debtors in possession (collectively, the “Debtors”) 2
respectfully state the following in support of this motion (the “Motion”):
Relief Requested
1.

The Debtors seek entry of an order, substantially in the form attached as Exhibit A

(the “Order”) (a) approving the settlement agreement, attached hereto as Exhibit B,3
(the “Settlement Agreement”) and (b) granting related relief.

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939);
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.

1

2

3

A detailed description of the Debtors and their businesses, and the facts and circumstances supporting this motion
and the Debtors’ chapter 11 cases, are set forth in greater detail in the Declaration of Robert Trabucco, Chief
Restructuring Officer of Alex and Ani, LLC, in Support of Debtors’ Chapter 11 Petitions and First Day Motions
(the “First Day Declaration”) [Docket No. 18], filed contemporaneously with the Debtors’ voluntary petitions for
relief filed under chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy
Code”), on June 9, 2021 (the “Petition Date”). Capitalized terms used but not defined herein have the meanings
ascribed to them in the First Day Declaration.
On the Petition Date, the Debtors filed the Debtors Motion for Entry of an Order Authorizing the Debtors to
(I) Redact Certain Commercially Sensitive Information In Connection With The Settlement Agreement and
(II) Granting Related Relief [Docket No. 19] seeking to file certain terms of the Settlement Agreement under seal
(the “Motion to Seal”). The Debtors rely on the Motion to Seal with respect to the Settlement Agreement attached
to this Motion. The Debtors have provided an unreacted version of the Settlement Agreement to the Court (as
defined below), the U.S. Trustee, and the Committee (as defined below).
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Jurisdiction
2.

The United States Bankruptcy Court for the District of Delaware (the “Court”) has

jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended Standing
Order of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. The Debtors confirm their consent, pursuant to Rule 7008 of the Federal Rules
of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rule 9013-1(f) of the Local Rules of
Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of
Delaware (the “Local Rules”), to the entry of a final order by the Court in connection with this
motion to the extent that it is later determined that the Court, absent consent of the parties, cannot
enter final orders or judgments in connection herewith consistent with Article III of the United
States Constitution.
3.

Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

4.

The bases for the relief requested herein are sections 105(a) of the

Bankruptcy Code, Bankruptcy Rules 2002 and 9019 of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules”), and Local Rule 2002-1 and 9013-1.
5.

On June 22, 2021, the U.S. Trustee appointed an official committee of unsecured

creditors pursuant to section 1102 of the Bankruptcy Code [Docket No. 109] (the “Committee”).
Background
I.

Equity Ownership
6.

Carolyn Rafaelian founded Alex and Ani in 2004 and was the sole equity owner

until 2012, at which time she sold a 40 percent interest to San Francisco-based private equity firm
JH Partners.
7.

JH Partners sold its interest to LC A&A Holdings, Inc. (“LC Holdings”), an affiliate

of London-based private equity firm Lion Capital LLC, approximately two years later.
2
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2019 Restructuring.
8.

In December 2018, Bank of America, then-administrative agent, declared a default

under the First Lien Credit Agreement and, among other things, accelerated the obligations
thereunder following a violation of the net leverage ratio covenant.
9.

To avoid a bankruptcy proceeding as a result of the acceleration of the Debtors’

outstanding debt obligations, Bank of America engaged in discussions with Lion Capital and
Ms. Rafaelian regarding the terms of a restructuring that would waive outstanding defaults and
provide additional working capital for the Debtors.
10.

Following months of negotiations, the parties agreed to a series of transactions,

including:
•

a $20 million “synthetic” Second Lien Credit Facility, $13 million of which was
provided by Lion Capital and $7 million of which was provided by A&A
Pledge Co. (an entity owned by Ms. Rafaelian);

•

an amendment of the First Lien Credit Agreement to (a) allow for the
implementation of the Second Lien Credit Facility, (b) subordinate $76,289,062.50
of First Lien Term Loans to the Second Lien Credit Facility, and (c) waive all
outstanding defaults;

•

dismissal with prejudice of the lawsuit initiated by Ms. Rafaelian against Bank of
America;

•

the resignation of Ms. Rafaelian as Chief Executive Officer and appointment of
Robert Trabucco as Chief Restructuring Officer and Interim Chief Executive
Officer; and

•

adjustment of Ms. Rafaelian’s (through A&A Pledge Co.) and Lion Capital’s
respective equity interest in A&A Shareholding from approximately 60 percent and
40 percent, respectively, to approximately 40 percent and 60 percent, respectively.

11.

On September 13, 2019 and in connection with the updated equity ownership

structure resulting from the 2019 transactions, A&A Shareholding’s members executed a third
amended and restated limited liability company agreement (the “LLC Agreement”).

3
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Under the LLC Agreement, Ms. Rafaelian retained certain consent rights over

certain corporate decisions, including the incurrence of new indebtedness and certain sales or
acquisitions (the “Consent Rights”).
13.

Also on September 13, 2019, Ms. Rafaelian personally borrowed $5 million from

Lion Capital pursuant to a promissory note and guaranty of payment (the “Promissory Note”) to
fund a portion of her commitments under the Second Lien Credit Facility. The Promissory Note
accrued interest at a rate of 3.5 percent payable in cash each calendar month, was secured by a
pledge of all of A&A Pledge Co.’s equity in A&A Shareholding, and matured on June 15, 2020.
14.

Ms. Rafaelian retained her position as a manager of the board of A&A Shareholding

and transitioned to a new role as Chief Creative Officer of A&A Shareholding.
III.

Post 2019 Restructuring Disputes.
15.

In April 2020, Lion Capital declared a default under the Promissory Note following

Ms. Rafaelian’s failure to make the required monthly interest payments. On June 3, 2020,
Ms. Rafaelian and several of her affiliated entities sued LC Holdings in the United States District
Court for the District of Rhode Island (the “Rhode Island Lawsuit”) seeking a declaratory
judgment that Ms. Rafaelian was not in breach of the Promissory Note and enjoining LC Holdings
from foreclosing, collecting, or levying on any collateral securing the Promissory Note.
16.

On June 12, 2020, Ms. Rafaelian amended her complaint (the “Amended

Complaint”) to include as defendants (collectively, the “Defendants”): (a) LC Intermediate
Investors, LLC (“LC Intermediate”), a second lien lender, equity holder of A&A Shareholding,
and another Lion Capital affiliate; (b) Debtor A&A Shareholding; (c) Robert Trabucco, the Chief
Restructuring Officer; and (d) Lyndon Lea, a co-founder of Lion Capital and a manager of the
Board. The Amended Complaint asserts, among other things, securities fraud and common-law
fraud claims against all Defendants, breach of contract against A&A Shareholding, and
4
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control-person liability against Mr. Trabucco and Mr. Lea. The Amended Complaint also alleges
that Ms. Rafaelian was fraudulently induced into participating in the Second Lien Credit Facility
based on an alleged misrepresentation of A&A Shareholding’s financial position and its ability to
fund certain new product lines. Ms. Rafaelian is seeking, among other relief, $1 million in alleged
damages on her breach of contract claim, rescission of the Second Lien Credit Agreement, and
other declaratory and compensatory relief. The Defendants filed a motion to dismiss the Amended
Complaint in its entirety; the Rhode Island Lawsuit remains pending.
17.

On June 15, 2020, the Promissory Note matured. Ms. Rafaelian failed to timely

make any principal or interest payments as required thereunder.
18.

On June 17, 2020, Lion Capital filed an action for summary judgment in lieu of

complaint against Ms. Rafaelian and certain affiliated guarantors under the Promissory Note in the
Supreme Court of the State of New York, New York County (the “New York Supreme Court”).
19.

On October 28, 2020, the New York Supreme Court ordered Ms. Rafaelian to repay

Lion Capital the $5 million loaned under the Promissory Note, as well as interest and attorneys’
fees. Ms. Rafaelian ultimately repaid Lion Capital the amounts owed under the Promissory Note
in November 2020.
20.

On November 25, 2020, Ms. Rafaelian filed a notice of appeal of the New York

Supreme Court’s order (the “New York Appeal” and together with the Rhode Island Lawsuit,
the “Litigation”). The New York Appeal remains pending.
IV.

2021 Restructuring Efforts.
1.

Continuing Defaults under the First and Third Lien Credit Agreement and
Assignment Thereof.

21.

The Debtors defaulted under the First and Third Lien Credit Agreement in

July 2020 and again in October 2020 as a result of their failure to comply with certain reporting
5
KE 77535904

Case 21-10918-CTG

Doc 128

Filed 06/28/21

Page 6 of 15

and operational requirements and financial covenants. While the Debtors originally secured a
waiver of these defaults, this prompted ongoing dialogue between the Debtors and Bank of
America, as then-administrative agent, regarding a more comprehensive restructuring. It became
clear as part of these conversations that the First Lien Lenders were not interested in supporting a
comprehensive restructuring, and no longer intended to support the Debtors as a going concern.
22.

In February 2021, Bank of America declared another default and accelerated all

obligations under the First and Third Lien Credit Agreement following the Debtors’ failure to remit
certain amounts and comply with certain reporting requirements and financial covenants
thereunder. At this time, the lenders insisted on a sale of A&A Shareholding that would allow for
repayment of outstanding debt. Lion Capital—who was interested in supporting the Debtors as a
going concern—entered into negotiations with the lenders to purchase all outstanding debt under
the First Lien Credit Facility and the Third Lien Credit Facility.
23.

On May 26, 2021, the lenders sold and assigned all obligations under the First Lien

Credit Facility and the Third Lien Credit Facility to Lion Capital and the Borrower permanently
terminated the Revolver. Ms. Rafaelian challenged this transaction on the basis that it could not
be done absent her consent in light of her Consent Rights under the LLC Agreement. The parties
to the transaction disagreed.
2.

Governance Initiatives.

24.

In April 2021, A&A Shareholding formed a restructuring committee

(the “Restructuring Committee”) comprised of Lawrence Meyer and Scott Burger, the Board’s
disinterested managers. Contemporaneously therewith, the Restructuring Committee retained
Katten Muchin Rosenman LLP to provide independent legal counsel.

The Restructuring

Committee subsequently commenced an independent investigation with respect to any potential
estate claims and causes of action against insiders of the Debtors (the “Investigation”).
6
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In furtherance of the Investigation, the Restructuring Committee has, to date, issued

document and information requests to the Debtors, Ms. Rafaelian, and Lion Capital, reviewed over
3,000 pages of documents, and interviewed four Debtors employees, one representative of Lion
Capital, and Ms. Rafaelian. The Restructuring Committee’s investigation remains ongoing as of
this date.
The Material Terms of the Proposed Settlement Agreement
26.

On June 9, 2021, Carolyn Rafaelian, A&A Pledge Co., Venice Beach Walk, LLC

(collectively, the “Rafaelian Entities”), the Debtors, LC Holdings and LC Intermediate (together,
the “Lion Entities”), and The Bathing Club LLC (the “Purchaser”) entered into the Settlement
Agreement.
27.

The Settlement Agreement is a significant achievement for the Debtors and

provides for a path to consensus and, ultimately, emergence from chapter 11 as a going concern.
28.

Pursuant to the Settlement Agreement:

•

A&A Pledge Co. will sell its 35 percent interest under the Second Lien Credit
Facility to the Purchaser;

•

LC Holdings will sell its 35 percent of the face amount of the first lien obligations
under the First and Third Credit Facility to the Purchaser;

•

the Rafaelian Entities will dismiss and withdraw the Litigation with prejudice;

•

the Rafaelian Entities, on the one hand, and A&A Shareholding and its subsidiaries,
the Lion Entities and the Purchaser, on the other hand, will provide mutual releases;

•

Ms. Rafaelian resigned from her position on the Board of managers of A&A
Shareholding contemporaneously with executing the settlement;

•

to the extent still in effect, the non-competition agreement between Ms. Rafaelian
and A&A Shareholding will terminate upon entry of an order approving the
Settlement Agreement; and

•

the Purchaser will indemnify A&A Pledge Co. and its affiliates and certain of their
respective employees and representatives from any claims or causes of actions
arising out of: (a) the inaccuracy of any representation or warranty made by the
7
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Purchaser; and (b) a breach of any covenant of the Purchaser under the Settlement
Agreement.
29.

Critically, the Debtors’ willingness to execute the Settlement Agreement was

conditioned on the Rafaelian Entities and the Purchaser executing the RSA.

Absent this

agreement, the Debtors faced execution risk on any potential restructuring transaction as a result
of the Rafaelian Entities’ assertion of Consent Rights under the LLC Agreement. The Settlement
Agreement provides valuable certainty to the Debtors and their stakeholders, and minimizes the
risk, cost, and delay associated with any potential litigation regarding the enforceability of the
Consent Rights.
30.

Moreover, dismissal and withdrawal of the Litigation provides additional benefits

to the Debtors by eliminating the cost, time, and distraction associated with litigating an extension
of the automatic stay to the non-Debtor defendants in the Rhode Island Litigation and/or litigating
that matter in parallel with these chapter 11 cases.
31.

Finally, approval of the Settlement Agreement is contingent on the outcome of the

Investigation. In the event the Restructuring Committee determines, in the business judgment of
the disinterested managers, not to support the proposed Settlement Agreement, the Debtors will
withdraw this Motion. In the event the Restructuring Committee determines that the Settlement
Agreement, as it pertains to conflict matters between the Debtors and insiders, is fair and
reasonable and in the best interest of the Debtors’ estates, then the Debtors will move forward with
seeking Court approval of the Settlement Agreement in furtherance of the Debtors’ goal of
maximizing value and moving efficiently through these cases.

8
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Basis for Relief
I.

The Settlement Agreement Is In the Best Interest of Debtors’ Estate and Should Be
Approved.
32.

Pursuant to Bankruptcy Rule 9019, bankruptcy courts are authorized to approve a

compromise proposed by a debtor after notice and a hearing. Fed. R. Bankr. P. 9019(a). The
decision to approve a settlement or compromise is within the “sound discretion” of the bankruptcy
court. See In re Filene’s Basement, LLC, 11-13511 (KJC), 2014 WL 1713416, at *7 (Bankr. D.
Del. April 29, 2014) (quoting In re Louise’s, Inc., 211 B.R. 798, 801 (D. Del. 1997)). In exercising
its discretion, the bankruptcy court may also consider the opinions of the debtor in possession and
its counsel that the settlement is fair and reasonable. See In re MF Global, Inc., No. 11-2790
(MG), 2012 WL 3242533, at *5 (Bankr. S.D.N.Y. Aug. 10, 2012) (“[C]ourts may give weight to
the opinion of bankruptcy counsel supporting the settlement.”); In re Chemtura Corp., 439 B.R.
561, 594 (Bankr. S.D.N.Y. 2010) (“[T]he court is permitted to rely upon opinions of the trustee,
the parties, and their attorneys.”) (internal quotations omitted).

Further, “[i]n approving a

settlement, the court does not have to be convinced that the settlement is the best possible
compromise. Rather, the court must only conclude that the compromise is fair, reasonable, and in
the best interest of the estate.” In re TSIC, Inc., 393 B.R. 71, 78 (Bankr. D. Del. 2008) (internal
quotations and citations omitted).
33.

As the Third Circuit has emphasized, “compromises are favored in bankruptcy”

since they minimize litigation costs and provide for the efficient resolution of bankruptcy cases.
See Myers v. Martin (In re Martin), 91 F.3d 389, 393 (3d Cir. 1996); see also World Health
Alternatives, Inc., 344 B.R. 291, 296 (Bankr. D. Del. 2006) (finding settlements “generally favored
in bankruptcy”).

Additionally, the Third Circuit has recognized that “[i]n administering

reorganization proceedings in an economical and practical manner it will often be wise to arrange
9
KE 77535904

Case 21-10918-CTG

Doc 128

Filed 06/28/21

Page 10 of 15

the settlement of claims as to which there are substantial and reasonable doubts.” In re Penn Cent.
Transp. Co., 596 F.2d 1102, 1113 (3d Cir. 1979) (quoting Protective Comm. For Indep.
Stockholders of TMT Trailer Ferry Inc. v. Anderson, 390 U.S. 414, 424 (1968)).
34.

In the Third Circuit, a bankruptcy settlement should be approved under

Bankruptcy Rule 9019 “if the settlement is ‘fair and equitable and in the best interests of the
estate.’” See In re Marvel Entertainment Group, Inc., 222 B.R. 243, 249 (D. Del. 1998). In making
this determination, the Third Circuit has provided the following four criteria that a bankruptcy
court should consider:
a.

the probability of success in litigation;

b.

the likely difficulties in collection;

c.

the complexity of the litigation involved, and the expense, inconvenience,
and delay necessarily attending it; and

d.

the paramount interest of creditors.

Martin, 91 F.3d 389, 393 (3d Cir. 1996) (citing In re Neshaminy Office Bldg. Assocs., 62 B.R. 798,
803 (E.D. Pa. 1986)). See also In re RFE Indus., Inc., 283 F.3d 159, 165 (3d Cir. 2002) (applying
the Martin factors).
35.

The Debtors have determined in the exercise of their business judgment that the

terms of the Settlement Agreement are fair and reasonable and that approval of the Settlement
Agreement is in the best interests of the Debtors and their stakeholders. Approval of the Settlement
Agreement will eliminate the risk of potentially costly and protracted disputes regarding the
enforceability of the Consent Rights in the event Ms. Rafaelian was not supportive of the Debtors’
proposed restructuring transactions. The Settlement Agreement will also allow the Debtors and
their advisors to focus on implementing the transactions set forth in the RSA on a fully consensual
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basis and maximize the value of the estates through the dual-track sale and plan process without
the substantial costs and delay of litigation with Ms. Rafaelian. As described in the First Day
Declaration, the success of the Debtors’ propose restructuring is dependent on “speed and
cooperation”. (First Day Decl. ¶ 9.) The Settlement Agreement achieves both of those key
elements, positioning the Debtors to accomplish their restructuring goals effectively and
expeditiously. In addition, the Settlement Agreement saves the Debtors the additional expense
and distraction of litigating the Rhode Island Lawsuit, including any potential motions to extend
the automatic stay to the non-Debtor defendants, during these cases, reduces the cost of any
potential indemnification obligations owed to the non-Debtor defendants in connection with the
litigation, and eliminates the inherent risk and uncertainty related thereto.
36.

Accordingly, the Debtors respectfully submit that the Settlement Agreement is fair,

reasonable, and in the best interests of the estates and should therefore be approved under
Bankruptcy Rule 9019 and Bankruptcy Code section 105(a).
II.

The Settlement Agreement, Including the Releases of an Insider, Should Be
Approved.
37.

Under Delaware non-bankruptcy law, courts apply the “entire fairness” standard

when evaluating actions taken by self-interested insiders at a company. In applying the “entire
fairness standard,” courts examine the integrity and entire fairness of the transaction at issue,
including fair process and fair price. See Emerald Partners v. Berlin, 787 A.2d 85, 91 (Del. 2001).
However, courts have not expressly applied the “entire fairness” standard to settlements under
Bankruptcy Rule 9019. See, In re Dewey & LeBoeuf LLP, 478 B.R. 627, 641-42 (Bankr. S.D.N.Y.
2012).
38.

Some courts have found that settlement agreements with insiders should be

reviewed with “closer scrutiny,” but that the Martin factors are ultimately the appropriate standard
11
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under which to evaluate settlements pursuant to Bankruptcy Rule 9019. See In re Drexel Burnham
Lambert Grp., Inc., 134 B.R. 493, 497 (Bankr. S.D.N.Y. 1991); In re Chassix Holdings, Inc. 533
B.R. 64, 70 (Bankr. S.D.N.Y. 2015). In In re Chassix Holdings, the court noted that “[r]egardless
of the level of scrutiny (or deference) to be applied, the factors to be considered by the Court in
connection with the proposed settlement are essentially the same,” and the court should “apply
these factors to determine whether the settlement is fair and equitable.” See Id.
39.

The Debtors submit that they meet the required standard for approval, regardless of

the standard of scrutiny. The Settlement Agreement is a product of good-faith arm’s length
negotiation. Importantly, as discussed above, approval of the Settlement Agreement will be
contingent on the outcome of the Investigation. In the event the Restructuring Committee
determines, in the business judgment of the disinterested managers, not to support the proposed
Settlement Agreement, the Debtors will withdraw this Motion.

Absent such finding, the

Investigation will evidence the reasonableness of the value given in light of the consideration
received. Accordingly, the Settlement Agreement will be in the best interests of all parties, and
consistent with the Debtors’ goal of maximizing value and moving efficiently through these cases.
Therefore, the Settlement Agreement should be approved under Bankruptcy Rule 9019 and
Bankruptcy Code section 105(a).
Waiver of Bankruptcy Rules 6004(a) and 6004(h)
40.

To implement the foregoing successfully, the Debtors request that the Court enter

an Order providing that notice of the relief requested herein satisfies Bankruptcy Rule 6004(a) and
that the Debtors have established cause to exclude such relief from the 14-day stay period under
Bankruptcy Rule 6004(h).

12
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Notice
41.

The Debtors will provide notice of this Motion to: (a) the Office of the U.S. Trustee

for the District of Delaware; (b) counsel to the Committee; (c) the holders of the 30 largest
unsecured claims against the Debtors on a consolidated basis; (d) counsel to the Consenting
Sponsor; (e) counsel to the agent under the Debtors’ secured credit facilities; (f) all parties asserting
liens against the Debtors’ assets; (g) the United States Attorney’s Office for the District of
Delaware; (h) the Internal Revenue Service; (i) the United States Securities and Exchange
Commission; (j) the state attorneys general for all states in which the Debtors conduct business or
have conducted business; and (k) any party that requests service pursuant to Bankruptcy
Rule 2002. The Debtors submit that, in light of the nature of the relief requested, no other or
further notice need be given.
No Prior Request
42.

No prior request for the relief sought in this Motion has been made to this or any

other court.
[Remainder of page intentionally left blank.]
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WHEREFORE, the Debtors respectfully request that the Court enter the Order,
substantially in the form attached hereto as Exhibit A, granting the relief requested in this Motion
and granting such other and further relief as is appropriate under the circumstances.
Dated: June 28, 2021
Wilmington, Delaware

/s/ Domenic E. Pacitti
KLEHR HARRISON HARVEY BRANZBURG LLP
Domenic E. Pacitti (DE Bar No. 3989)
Michael W. Yurkewicz (DE Bar No. 4165)
Sally E. Veghte (DE Bar No. 4762)
919 North Market Street, Suite 1000
Wilmington, Delaware 19801
Telephone:
(302) 426-1189
Facsimile:
(302) 426-9193
Email:
dpacitti@klehr.com;
myurkewicz@klehr.com;
sveghte@klehr.com
- and Morton R. Branzburg (admitted pro hac vice)
1835 Market Street, Suite 1400
Philadelphia, Pennsylvania 19103
Telephone:
(215) 569-3007
Facsimile:
(215) 568-6603
Email:
mbranzburg@klehr.com
- and KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
Joshua A. Sussberg, P.C. (admitted pro hac vice)
Allyson B. Smith (admitted pro hac vice)
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
joshua.sussberg@kirkland.com
allyson.smith@kirkland.com
- and Alexandra Schwarzman (admitted pro hac vice)
300 North LaSalle Street
Chicago, Illinois 60654
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(312) 862-2000
(312) 862-2200
alexandra.schwarzman@kirkland.com

Proposed Co-Counsel to the Debtors and Debtors in
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al.,1

Debtors.

)
)
)
)
)
)
)
)
)

Chapter 11
Case No. 21-10918 (CTG)
(Jointly Administered)
Objection Deadline: July 12, 2021 at 4:00 p.m.
Hearing Date: July 19, 2021 at 10:00 a.m. EST

NOTICE OF DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) APPROVING
THE SETTLEMENT AGREEMENT AND (II) GRANTING RELATED RELIEF

PLEASE TAKE NOTICE that Alex and Ani, LLC and its debtor affiliates, as debtors
and debtors-in-possession in the above-captioned chapter 11 cases (collectively, the “Debtors”)
filed the Debtors’ Motion for Entry of an Order (I) Approving the Settlement Agreement and (II)
Granting Related Relief (the “Motion”) with the United States Bankruptcy Court for the District
of Delaware (the “Court”).
PLEASE TAKE FURTHER NOTICE that any responses to the Motion must be in
writing and filed with the Clerk of the Court, 824 North Market Street, Third Floor, Wilmington,
Delaware 19801, and served upon the undersigned, so as to be received on or before July 12,
2021 at 4:00 p.m. prevailing Eastern Time.

1

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939);
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.
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PLEASE TAKE FURTHER NOTICE that at the same time, you must also serve a copy
of the response or objection to this Motion upon: (a) the Debtors, Alex and Ani, LLC, 10 Briggs
Drive, East Greenwich, RI 02818; (b) proposed co-counsel to the Debtors, Kirkland & Ellis LLP,
601 Lexington Avenue, New York, New York 10022, Attn: Joshua A. Sussberg, P.C.
(Joshua.sussberg@kirkland.com) and Allyson B. Smith (Allyson.smith@kirkland.com) and
Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois 60654, Attn: Alexandra
Schwarzman (Alexandra.schwarzman@kirkland.com) and Klehr Harrison Harvey Branzburg
LLP, 919 North Market Street, Suite 1000, Wilmington, Delaware 19801, Attn: Domenic E. Pacitti
(dpacitti@klehr.com) and Michael W. Yurkewicz (myurkewicz@klehr.com); (c) co-counsel to the
Consenting Sponsor, Paul, Weiss, Rifkind, Wharton & Garrison LLP, 1285 6th Avenue New York,
New York 10019, Attn:

Paul M. Basta (pbasta@paulweiss.com), Elizabeth R. McColm

(emccolm@paulweiss.com), Grace Hotz (ghotz@paulweiss.com) and Young Conaway Stargatt &
Taylor, LLP, Rodney Square, 1000 King Street, Wilmington, Delaware 19801, Attn: Pauline K.
Morgan (pmorgan@ycst.com) and Sean Greecher (sgreecher@ycst.com); (d) counsel to the agent
under the Debtors’ secured credit facilities, Alston & Bird LLP, 1201 West Peachtree Street,
Atlanta, GA 30309-3424, Attn: David Wender (David.wender@ralston.com); (e) proposed
counsel to the Official Committee of Unsecured Creditors, Cole Schotz P.C., 1325 Avenue of the
Americas, 19th Floor, New York, NY 10019, Attn: Seth Van Aalten (svanaalten@coleschotz.com)
and Sarah A. Carnes (scarnes@coleschotz.com) and 500 Delaware Avenue, Suite 1410,
Wilmington, Delaware, Attn: Justin R. Alberto (jalberto@coleschotz.com); (f) Office of The
United States Trustee, 844 King Street, Suite 2207, LockBox 35, Wilmington, Delaware 19801,
Attn: David L. Buchbinder (David.L.Buchbinder@usdoj.gov).
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PLEASE TAKE FURTHER NOTICE that if you fail to respond in accordance with this
notice, the court may grant the relief demanded by the motion without further notice or hearing.
PLEASE TAKE FURTHER NOTICE that if an objection is properly filed and served in
accordance with the above procedures, a hearing will be held on July 19, 2021 at 10:00 a.m.
prevailing Eastern Time before the Honorable Craig T. Goldblatt, United States Bankruptcy
Judge for the District of Delaware, 824 North Market Street, Third Floor, Court Room No. 7,
Wilmington, Delaware 19801. This hearing may be conducted telephonically or via
videoconference at the court’s discretion. Only objections made in writing and timely filed will
be considered by the Bankruptcy Court at such hearing.

[Remainder of Page Intentionally Left Blank]
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/s/ Domenic E. Pacitt
KLEHR HARRISON HARVEY BRANZBURG LLP
Domenic E. Pacitti (DE Bar No. 3989)
Michael W. Yurkewicz (DE Bar No. 4165)
Sally E. Veghte (DE Bar No. 4762)
919 North Market Street, Suite 1000
Wilmington, Delaware 19801
Telephone:
(302) 426-1189
Facsimile:
(302) 426-9193
Email:
dpacitti@klehr.com;
myurkewicz@klehr.com;
sveghte@klehr.com
- and Morton R. Branzburg (admitted pro hac vice)
1835 Market Street, Suite 1400
Philadelphia, Pennsylvania 19103
Telephone:
(215) 569-3007
Facsimile:
(215) 568-6603
Email:
mbranzburg@klehr.com
- and KIRKLAND & ELLIS LLP
KIRKLAND & ELLIS INTERNATIONAL LLP
Joshua A. Sussberg, P.C. (admitted pro hac vice)
Allyson B. Smith (admitted pro hac vice)
601 Lexington Avenue
New York, New York 10022
Telephone:
(212) 446-4800
Facsimile:
(212) 446-4900
Email:
joshua.sussberg@kirkland.com
allyson.smith@kirkland.com
- and Alexandra Schwarzman (admitted pro hac vice)
300 North LaSalle Street
Chicago, Illinois 60654
Telephone:
(312) 862-2000
Facsimile:
(312) 862-2200
Email:
alexandra.schwarzman@kirkland.com
Proposed Co-Counsel to the Debtors and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE
In re:
ALEX AND ANI, LLC, et al., 1
Debtors.

)
)
)
)
)
)
)

Chapter 11
Case No. 21-10918 (CTG)
(Jointly Administered)
Re: Docket No. ___

ORDER (I) APPROVING
THE SETTLEMENT AGREEMENT (II) GRANTING RELATED RELIEF
Upon the motion (the “Motion”) 2 of the above-captioned debtors and debtors in possession
(collectively, the “Debtors”) for entry of an order (this “Order”), (a) approving the Settlement
Agreement and (b) granting related relief, all as more fully set forth in the Motion; and this Court
having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 and the Amended
Standing Order of Reference from the United States District Court for the District of Delaware,
dated February 29, 2012; and this Court having found that this is a core proceeding pursuant to
28 U.S.C. § 157(b)(2); and the Debtors consenting to entry of a final order consistent with
Article III of the United States Constitution; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the relief requested in the Motion is in the best interests of the Debtors’
estates, their creditors, and other parties in interest; and this Court having found that the Debtors’
notice of the Motion and opportunity for a hearing on the Motion were appropriate under the

1

The Debtors in these chapter 11 cases, along with the last four digits of each of the Debtors’ respective federal
tax identification numbers, are as follows: Alex and Ani, LLC (8360); A and A Shareholding, Co., LLC (7939);
Alex and Ani International, LLC (2247); Alex and Ani Retail, LLC (1227); Alex and Ani Assembly, LLC (3215);
Alex and Ani California, LLC (6368); Alex and Ani Canada, LLC (3317); Alex and Ani Puerto Rico, LLC (1477);
and Alex and Ani South Seas, LLC (8592). The Debtors’ headquarters and mailing address is: 10 Briggs Drive,
East Greenwich, RI 02818.

2

Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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circumstances and no other notice need be provided; and this Court having reviewed the Motion
and having heard the statements in support of the relief requested therein at a hearing before this
Court (the “Hearing”); and this Court having determined that the legal and factual bases set forth
in the Motion and at the Hearing establish just cause for the relief granted herein; and upon all of
the proceedings had before this Court; and after due deliberation and sufficient cause appearing
therefor, it is HEREBY ORDERED THAT:
1.

The Motion is granted as set forth herein.

2.

The Settlement Agreement is hereby approved in its entirety, and the terms and

conditions of the Settlement Agreement are incorporated by reference herein as if fully set forth in
this Order. The Debtors are authorized to enter into the Settlement Agreement and to take any and
all actions necessary to effectuate the relief granted in this Order in accordance with the Settlement
Agreement.
3.

Notice of the Motion as provided therein shall be deemed good and sufficient notice

of such Motion and the requirements of the Bankruptcy Rules and the Local Rules are satisfied by
such notice.
4.

Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order

are immediately effective and enforceable upon its entry.
5.

This Court retains exclusive jurisdiction with respect to all matters arising from or

related to the implementation, interpretation, and enforcement of this Order.
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SETTLEMENT AGREEMENT AND RELEASE
This Settlement Agreement and Release (“Agreement”) dated June 9, 2021, is entered into
between Carolyn Rafaelian, Alex and Ani Pledge Co. (the “Assignor”), Venice Beach Walk, LLC
(together with Ms. Rafaelian and Assignor, the “Rafaelian Entities”), A and A Shareholding Co.,
LLC and its subsidiaries that are signatories hereto (collectively, the “Company”), LC A&A
Holdings, Inc. (“LC Holdings”), LC A&A Intermediate Investors, LLC (“LC Intermediate” and,
together with LC Holdings, the “Lion Entities”), and The Bathing Club LLC (the “Purchaser”),
each a “Party” and collectively, the “Parties.”
RECITALS
A.
WHEREAS, the Company and/or its affiliated entities intend to file voluntary
petitions for relief under chapter 11 of title 11 of the United States Code in the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) on or about June 9, 2021.
B.
WHEREAS, Ms. Rafaelian and LC Holdings directly or indirectly collectively own
100 percent of the equity interests in the Company;
C.
WHEREAS, Ms. Rafaelian is a manager on the board of managers of A and A
Shareholding Co., L.L.C. (the “Board of Managers”);
D.
WHEREAS, on or about May 26, 2021 LC Holdings purchased and was assigned
all first and third lien rights under the Credit Agreement dated as of January 29, 2016, as amended
thereafter (the “First/Third Lien Credit Agreement”);
E.
WHEREAS, Purchaser desires to acquire an ownership interest equal to 35% of the
face amount of the first lien obligations under the First/Third Lien Credit Agreement (the “First
Lien Interest”);
F.
WHEREAS, the Company, Assignor, and LC Intermediate are party to that certain
Second Lien Credit Agreement dated as of September 13, 2019 (as amended, the “Second Lien
Credit Agreement”);
G.
WHEREAS, Purchaser desires to acquire 100% of Assignor’s ownership interest
in the Second Lien Credit Agreement (the “Second Lien Interest”);
H.
WHEREAS, pending litigation exists (i) among the Rafaelian Entities, the
Company, the Lion Entities, and others in the case styled Carolyn Rafaelian v. LC A&A Holdings,
Inc., et al., Case No. 1:20-CV-00247 pending in the United States District Court for the District of
Rhode Island (the “Rhode Island Litigation”), and (ii) between LC Holdings and the Rafaelian
Entities, in the case styled LC A&A Holdings, Inc. v. Rafaelian, et al.; in which a judgment was
entered in the New York Supreme Court, New York County, Index No.: 652546/2020, and an
appeal is pending in the First Department of the New York Supreme Court, Appellate Division,
No.: 2020-04616 (the “New York Appeal” and, together with the Rhode Island Litigation, the
“Litigations”).
1
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I.
WHEREAS, in an effort to resolve the Litigations as well as other asserted and
unasserted claims and defenses among all Parties, the Parties have reached an agreement on the
terms set forth herein;
J.
respects.

WHEREAS, this Agreement is subject to approval of the Bankruptcy Court in all

NOW, THEREFORE, in consideration of the mutual promises and covenants provided
herein, and other good and valuable consideration, the sufficiency and receipt of which are hereby
acknowledged, the Parties agree as follows:
1.

First Lien Interest Assignment. LC Holdings agrees to sell and assign, pursuant to the
assignment and assumption agreement substantially in the form attached hereto as Exhibit
A the First Lien Interest to Purchaser in consideration for an aggregate purchase price of
not less than
plus
all LC Holdings’ accrued daily carrying costs since LC Holdings’ purchase on May 26,
2021, which amount shall be payable by Purchaser to LC Holdings in cash by wire payable
within three (3) business days of the Settlement Effective Date (as defined below) and
which aggregate purchase price shall be calculated as of the payment date.

2.

Second Lien Interest Assignment. Assignor agrees to sell and assign its interest in the
Second Lien Credit Agreement to Purchaser in exchange for
, payable by Purchaser to Assignor in cash by wire as follows:
payable within three (3) business days of the Settlement Effective
Date (the “Initial Payment”). The balance of the proceeds shall be paid as follows and
pursuant to an unconditional promissory note to be executed by the Purchaser in a form to
be agreed upon by the Rafaelian Entities and the Purchaser, a personal guaranty from Mark
J. Geragos, and a security agreement for real estate, stock or other commercially reasonable
collateral to secure full payment of the balance to be agreed upon by the Rafaelian Entities
and the Purchaser within three (3) business day of the Settlement Effective Date:
payable on or before November 30, 2021 and
due on or before January 1, 2022.

3.

Dismissal on Pending Litigation. The Rafaelian Entities shall dismiss the Rhode Island
Litigation with prejudice and withdraw the New York Appeal with prejudice within three
(3) business days of the Initial Payment (as defined below).

4.

Settlement Effective Date. This Agreement shall become effective upon entry of a final
order by the Bankruptcy Court approving this settlement (such date, the “Settlement
Effective Date”). The Company shall use its reasonable best efforts to obtain Bankruptcy
Court approval of this Agreement pursuant to Bankruptcy Rule 9019 within 35 days of
execution.

5.

Mutual Releases.
2
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a.

Rafaelian Entity Release. Upon the Settlement Effective Date, the Rafaelian
Entities, on behalf of themselves, their predecessors, successors, heirs, executors,
administrators, trusts, trustees, beneficiaries, spouses, children, assigns, former
and/or current holding companies, direct and indirect affiliates, joint ventures,
employees, general and/or limited partners, representatives, agents, lawyers and
special purpose entities, hereby releases and discharges the Company, Robert
Trabucco, the Lion Entities, Lyndon Lea, Purchaser, their predecessors, successors,
heirs, executors, administrators, trusts, trustees, beneficiaries, spouses, children,
assigns, former and/or current holding companies, direct and indirect affiliates,
joint ventures, employees, general and/or limited partners, representatives, agents
and special purpose entities from any and all rights, actions, allegations, claims,
debts, demands, liabilities, obligations, promises, acts, agreements, contracts,
accounts, costs, expenses, damages, remedies and causes of action, whether known
or unknown, suspected or unsuspected, in law or in equity, arising at any time up
to and including the date of this Agreement, that the Rafaelian Entities have had, or
may have as against Company, Robert Trabucco, the Lion Entities, Lyndon Lea,
and Purchaser, their predecessors, successors, heirs, executors, administrators,
trusts, trustees, beneficiaries, spouses, children, assigns, former and/or current
holding companies, direct and indirect affiliates, joint ventures, employees, general
and/or limited partners, representatives, agents, lawyers and special purpose
entities, including but not limited to those relating to the matters addressed in the
pleadings in the Litigations. Notwithstanding any of the foregoing, Assignor does
not release, disclaim or waive any rights it holds with respect to any indemnification
obligations of the Company against third party claims.

b.

Company, Lion Entities and Purchaser Release. Except for the obligations
imposed by this Agreement, the Company, the Lion Entities and Purchaser, on
behalf of themselves, their predecessors, successors, heirs, executors,
administrators, trusts, trustees, beneficiaries, spouses, children, assigns, former
and/or current holding companies, direct and indirect affiliates, joint ventures,
employees, general and/or limited partners, representatives, agents, lawyers, and
special purpose entities, hereby release and discharge the Rafaelian Entities, their
predecessors, successors, heirs, executors, administrators, trusts, trustees,
beneficiaries, spouses, children, assigns, former and/or current holding companies,
direct and indirect affiliates, joint ventures, employees, general and/or limited
partners, representatives, agents and special purpose entities from any and all rights,
actions, allegations, claims, debts, demands, liabilities, obligations, promises, acts,
agreements, contracts, accounts, costs, expenses, damages, remedies and causes of
action, whether known or unknown, suspected or unsuspected, in law or in equity,
arising at any time up to and including the date of this Agreement, that the
Company, the Lion Entities and Purchaser has had, or may have as against the
Rafaelian Entities, their predecessors, successors, heirs, executors, administrators,
trusts, trustees, beneficiaries, spouses, children, assigns, former and/or current
holding companies, direct and indirect affiliates, joint ventures, employees, general
and/or limited partners, representatives, agents, lawyers, and special purpose
3
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entities. For the avoidance of doubt, the release granted by the Lion Entities
herein shall not have any effect on the judgment entered by the New York
Supreme Court, New York County, in the case styled LC A&A Holdings, Inc. v.
Rafaelian, et al.; Index No. 652546/2020, Dkt. 27, on October 28, 2020 or any
funds paid by the Rafaelian Entities to LC Holdings in satisfaction of that
judgment, to which funds the Rafaelian Entities relinquish all right and claim.
c.

Claims That Are Not Released. Notwithstanding anything in Section 5 to the
contrary, none of the releases set forth in Section 5, regardless of the Party
providing such release or the Party receiving the benefit of such release, shall apply
to any continuing contractual obligations under this Agreement or the Restructuring
Support Agreement, and nothing in this Agreement shall limit any Party’s right to
bring an action to enforce this Agreement.

d.

Release Third Party Beneficiaries. The releases in this Paragraph 5 will inure to
the benefit of all releasees, including non-Party releasees, and all releasees under
this Paragraph 5 (including, but not limited to, Robert Trabucco and Lyndon Lea)
are express third-party beneficiaries of this Agreement.

6.

Limitation on Assignor's Representations and Warranties. Except as provided herein,
Assignor makes no representation or warranty, express or implied, to Purchaser or any
other person with respect to the Second Lien Credit Agreement. Specifically, Assignor
makes no representation or warranty, express or implied, to Purchaser or any other person
with respect to the condition (financial or otherwise) of the Company or any other person;
the existence or nature of any asset or liability of the Company; the ability of the Company
or any other person to perform its obligations under the Second Lien Credit Agreement, its
validity or enforceability or the effect of this Agreement upon the rights of Purchaser or
any other person under the same. The Second Lien Interest is purchased and sold “AS IS.”
The terms and conditions set forth herein are the result of arm's-length bargaining between
parties familiar with transactions of this nature. The price, terms and conditions reflect the
fact that Purchaser shall have the benefit of, and is relying upon, no statements,
representations or warranties, express or implied, made by or enforceable directly against
Assignor or Assignor's affiliates or the officers, employees, consultants, appraisers,
attorneys and agents of each.

7.

Limitation on LC Holdings Representations and Warranties. Except as provided herein,
LC Holdings makes no representation or warranty, express or implied, to Purchaser or any
other person with respect to the First Lien Credit Agreement. Specifically, LC Holdings
makes no representation or warranty, express or implied, to Purchaser or any other person
with respect to the condition (financial or otherwise) of the Company or any other person;
the existence or nature of any asset or liability of the Company; the ability of the Company
or any other person to perform its obligations under the First Lien Credit Agreement, its
validity or enforceability or the effect of this Agreement upon the rights of Purchaser or
any other person under the same. The First Lien Interest is purchased and sold “AS IS.”
The terms and conditions set forth herein are the result of arm's-length bargaining between
parties familiar with transactions of this nature. The price, terms and conditions reflect the
4
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fact that Purchaser shall have the benefit of, and is relying upon, no statements,
representations or warranties, express or implied, made by or enforceable directly against
Assignor or LC Holdings’ affiliates or the officers, employees, consultants, appraisers,
attorneys and agents of each.
8.

Indemnity. Purchaser and Purchaser’s successor and assigns hereby jointly and severally
indemnify and hold Assignor and its affiliates and their respective officers, employees,
consultants, appraisers, attorneys and agents (“Indemnified Parties”) harmless from and
against any and all liabilities, claims, actions or causes of action, assessments, losses, fines,
penalties, costs, losses, damages and expenses, including attorney’s fees (including,
without limitation, contingency or similar fee arrangements) and expert witness fees,
sustained or incurred by Indemnified Parties as a result of, or arising out of, or by virtue
of: (a) the inaccuracy of any representation or warranty made by Purchaser herein; and
(b) a breach of any covenant of Purchaser hereunder.

9.

The Parties represent and warrant that it is within their contemplation that they have or may
have claims against each other as of the Settlement Effective Date, of which they have no
knowledge or suspicion, but that they agree that this Agreement and the foregoing releases
extend to any and all claims referred to in Paragraphs 5(a), 5(b), and 5(c) of this Agreement,
regardless of whether those claims are now known, claimed, or suspected by them. Parties
expressly waive the benefit of any applicable law which, in substance, provides that a
release does not extend to a claim which the releasors do not know or suspect to exist in
their favor at the time of execution of a release, which if known by them must have
materially affected their settlement with the releases contained in this Agreement,
including without limitation California Civil Code Section 1542, which provides: A
GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR
RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN
BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY. The foregoing waiver
was separately bargained for and is a key element of the bargain of which the Parties’
releases herein are a part.

10.

Resignation, Post-Restructuring and Competition. Upon execution of this Agreement,
Carolyn Rafaelian shall voluntarily resign from her position on the Board of Managers of
the Company. Upon her resignation, Ms. Rafaelian shall be free to make proposals to
provide the Company with new Product design and manufacturing services under a new
contract between Ms. Rafaelian and the Company, it being understood that the Company
is under no obligation to negotiate with Ms. Rafaelian or reach any agreement with her on
terms for a new contract, and the failure to negotiate or reach any agreement with Ms.
Rafaelian shall not constitute a breach of this Agreement. Finally, the Company, Lion
Entities and Purchaser hereby acknowledge that Ms. Rafaelian intends to operate a new
business venture in the jewelry industry and may do so following her resignation from her
position on the Board of Managers of the Company. The Company agrees that to the extent
the Noncompetition Agreement dated September 28, 2012 is still in effect, it shall terminate
5
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concurrently with the Settlement Effective Date and that there are no other agreements
or restrictions with the Company governing her ability to compete in the jewelry industry.
11.

Non-Disparagement. The Parties, on behalf of themselves, their agents and assigns agree
not to make any statements, written or verbal, or cause or encourage others to make any
statements, written or verbal, that defame, disparage, or criticize the personal or business
reputation, practices, or conduct of the other Party, including their family members,
affiliate entities and/or the respective entities’ past or present employees, directors,
principals and officers. This Paragraph extends to statements, written or verbal, made to all
news media, social media, online, investors, potential investors, any board of directors or
advisory board or directors, industry analysts, competitors, strategic partners, vendors,
employees (past and present) and customers. The Parties agree that this Paragraph is a
material provision of this Agreement that any breach of this Paragraph shall be a material
breach of this Agreement, and that the Parties would be irreparably harmed by violation
of this provision.

12.

Reclamation of Property. Following execution of this Agreement but in no event later than
the date that is five (5) business days prior to the Settlement Effective Date, the Rafaelian
Entities and the Company shall work together to determine which property currently in the
Company’s possession is property of the Rafaelian Entities (the “Rafaelian Property”), and
which property currently in the Rafaelian Entities’ possession is property of the Company
(the “Company Property”). Following consummation of the Company’s restructuring
transaction, the Company and the Rafaelian Entities shall, at a time, location, and manner
reasonably acceptable to the Company and the Rafaelian Entities, exchange the Rafaelian
Property and Company Property in each Party’s possession.

13.

Legal Capacity. The Parties represent and warrant to each other that the persons executing
this Agreement are duly authorized to execute this Agreement and to give the releases and
other promises contained herein.

14.

No Admission of Liability. Each of the Parties understands and agrees that this Agreement
affects the settlement of claims which are denied and contested. Nothing contained in this
Agreement is or shall be construed as an admission by any of the Parties of any liability of
any kind.

15.

No Assignment. The Parties represent and warrant that they have not assigned, nor in any
way conveyed, transferred, or encumbered, all or any portion of the claims or rights
covered by this Agreement.

16.

Costs and Attorneys’ Fees. Each Party will bear its own costs, expenses, and attorneys’
fees, whether taxable or otherwise, incurred or in any way arising out of or related to the
Litigation and this Agreement. The prevailing party in any court action or proceeding
relating to enforcement of this Agreement shall be awarded its reasonable attorneys’ fees
and costs.

6
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17.

Binding Effect. This Agreement shall be binding upon and inure to the benefit of the agents,
partners, successors, heirs, and assigns of the Parties.

18.

Entire Agreement. This Agreement is the entire Settlement Agreement of the Parties and
succeeds all prior Agreements, whether oral or in writing. This Agreement cannot be
modified, supplemented or amended unless agreed in advance, in writing, and signed by
all the Parties. The Parties acknowledge and represent that in executing this Agreement,
they have not relied upon any inducements, promises or representations made by the other
Party or any entity representing or serving such other Party not already included in the
Agreement. The Parties have carefully read this Agreement and execute this Agreement
of their own free will.

19.

Interpretation. The language of all parts of this Agreement shall in all cases be construed
as a whole, according to its fair meaning, and not strictly for or against any Party. No Party
shall be deemed the drafter of this Agreement. The Parties acknowledge that the terms of
the Agreement are contractual and are the product of negotiations between the Parties. The
Parties cooperated in the drafting and preparation of the Agreement. In any construction
to be made of the Agreement, the Agreement shall not be construed against any Party.

20.

Confidentiality. The Parties agree that the proposed payment terms set forth in Sections 1
and 2 of this Agreement are confidential and shall not be disclosed to any person or entity
other than the Bankruptcy Court, the United States Trustee for the District of Delaware,
and counsel for any statutory committee appointed in the Company’s chapter 11 cases or
as may be required by law.

21.

Choice of Law and Forum Selection. The laws of the State of New York, without giving
effect to its conflict of law provisions, shall govern any dispute, claim, action or proceeding
relating to or arising out of this Agreement. The parties agree that any action to enforce
the terms of this Agreement shall be brought in the court of competent jurisdiction in New
York.

22.

Counterparts. This Agreement may be executed in multiple counterparts by the Parties
hereto. All counterparts so executed shall constitute one agreement binding upon all
Parties, notwithstanding that all Parties are not signatories to the original or the same
counterpart. Each counterpart shall be deemed an original Agreement, all of which shall
constitute one Agreement to be valid as of the date of this Agreement. Email, executed
documents scanned and transmitted electronically, and electronic signatures shall be
deemed original signatures for purposes of this Agreement and all matters related thereto,
with such Email, scanned and electronic signatures having the same legal effect as original
signatures.

23.

Further Assurances. Each of the Parties shall do and perform, or cause to be done and
performed, all such further acts and things, and shall execute and deliver all such other
arrangements and documents, as any of the other Parties may reasonably request in order
to carry out the intent and accomplish the purposes of this Agreement and the
consummation of the transactions contemplated hereby.
7
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24.

Waiver. No waiver of any provision of this Agreement shall constitute a waiver of any
other provision, nor shall such waiver constitute a continuing waiver.

25.

Severability. If any provision of this Agreement is determined by a Court or other tribunal
of competent jurisdiction to be invalid, illegal, or unenforceable, such determination shall
not affect or impair the validity, legality, or enforceability of the remaining provisions,
which shall remain in full force and effect, to the extent that enforcement of the remaining
provisions would be consistent with the Parties’ intent, as contained in the Recitals to this
Agreement.

26.

Consultation with Counsel. The Parties represent and warrant that they have been advised
to discuss, and have discussed, this Agreement with their counsel, that they have carefully
read and fully understand all of the provisions of this Agreement, and that they are entering
into this Agreement voluntarily.

27.

California Waiver. All Parties represent and warrant that they have been informed that
Mark J. Geragos, controlling member of The Bathing Club LLC, previously represented
and currently represents certain Parties to this Agreement in matters unrelated to this
Agreement. All Parties that are or were clients of Mr. Geragos represent and warrant that
the terms of the Agreement are fair to such Parties, that the terms of the Agreement,
including Mr. Geragos’s role in the transactions contemplated by the Agreement, are fully
disclosed to such Party in an understandable format, that the Parties are advised by
independent counsel, and that the Parties, by execution of this Agreement, are providing
informed written consent to the essential terms of this Agreement.
IN WITNESS WHEREOF, the Parties hereby execute this Agreement.

8
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EXHIBIT A
FORM OF
Assignment and Assumption
This Assignment and Assumption (this “Assignment and Assumption”) is dated as of the
Effective Date set forth below and is entered into by and between the Assignor identified in item
1 below (the “Assignor”) and the Assignee identified in item 2 below (the “Assignee”).
Capitalized terms used but not defined herein shall have the meanings given to them in the Credit
Agreement identified below (the “Credit Agreement”), receipt of a copy of which is hereby
acknowledged by the Assignee. The Standard Terms and Conditions set forth in Annex 1
attached hereto are hereby agreed to and incorporated herein by reference and made a part of this
Assignment and Assumption as if set forth herein in full.
For an agreed consideration, the Assignor hereby irrevocably sells and assigns to the
Assignee, and the Assignee hereby irrevocably purchases and assumes from the Assignor,
subject to and in accordance with the Standard Terms and Conditions and the Credit Agreement,
as of the Effective Date inserted by the Administrative Agent as contemplated below (a) all of
the Assignor’s rights and obligations in its capacity as a Lender under the Credit Agreement and
any other Loan Documents in the amounts and equal to the percentage interests identified below
of all the outstanding rights and obligations under the respective facilities identified below and (b)
to the extent permitted to be assigned under applicable law, all claims, suits, causes of action and
any other right of the Assignor (in its capacity as a Lender) against any Person, whether known
or unknown, arising under or in connection with the Credit Agreement, any other Loan
Documents or the loan transactions governed thereby or in any way based on or related to any of
the foregoing, including, but not limited to, contract claims, tort claims, malpractice claims,
statutory claims and all other claims at law or in equity related to the rights and obligations sold
and assigned pursuant to clause (a) above (the rights and obligations sold and assigned by the
Assignor to the Assignee pursuant to clauses (a) and (b) above being referred to herein
collectively as an “Assigned Interest”). Each such sale and assignment is without recourse to the
Assignor and, except as expressly provided in this Assignment and Assumption, without
representation or warranty by the Assignor.
1.

Assignor: LC A&A Holdings, Inc.

2.

Assignee: The Bathing Club LLC

3.

Borrower: Alex and Ani, LLC, a Rhode Island limited liability company

4.

Administrative Agent: Wilmington Trust, National Association, as the administrative
agent under the Credit Agreement

5.

Credit Agreement: Credit Agreement, dated as of January 29, 2016 among the Borrower,
the Guarantors, the Lenders and Wilmington Trust, National Association, as successor
Administrative Agent, as amended

6.

Assigned Interest:
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Amount of
Commitment/
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Effective Date: [●], 2021 [TO BE INSERTED BY ADMINISTRATIVE AGENT AND WHICH
SHALL BE THE EFFECTIVE DATE OF RECORDATION OF TRANSFER IN THE
REGISTER THEREFOR.]
[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]

Case 21-10918-CTG

Doc 128-3

Filed 06/28/21

Page 16 of 19

The terms set forth in this Assignment and Assumption are hereby agreed to:
ASSIGNOR:
LC A&A HOLDINGS, INC.
By:
Name:
Title:
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The terms set forth in this Assignment and Assumption are hereby agreed to:
ASSIGNEE:
The Bathing Club LLC
By:
Name:
Title:
Consented to and Accepted:
WILMINGTON TRUST
NATIONAL ASSOCIATION,
as Administrative Agent
By:
Name:
Title:
Consented to:
Alex and Ani, LLC
By:
Name:
Title:
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ANNEX 1 TO ASSIGNMENT AND ASSUMPTION
Standard Terms and Conditions for Assignment and Assumption
1.

Representations and Warranties.

1.1.
Assignor. The Assignor (a) represents and warrants that (i) it is the legal and
beneficial owner of the Assigned Interest, (ii) such Assigned Interest is free and clear of any lien,
encumbrance or other adverse claim and (iii) it has full power and authority, and has taken all
action necessary, to execute and deliver this Assignment and Assumption and to consummate the
transactions contemplated hereby; and (b) assumes no responsibility with respect to (i) any
statements, warranties or representations made in or in connection with the Credit Agreement or
any other Loan Document, (ii) the execution, legality, validity, enforceability, genuineness,
sufficiency or value of the Loan Documents or any collateral thereunder, (iii) the financial
condition of the Borrower, any of its Subsidiaries or Affiliates or any other Person obligated in
respect of any Loan Document or (iv) the performance or observance by the Borrower, any of its
Subsidiaries or Affiliates or any other Person of any of their respective obligations under any
Loan Document.
1.2.
Assignee. The Assignee (a) represents and warrants that (i) it has full power and
authority, and has taken all action necessary, to execute and deliver this Assignment and
Assumption and to consummate the transactions contemplated hereby and to become a Lender
under the Credit Agreement, (ii) it meets all the requirements to be an assignee under the terms of
the Credit Agreement (subject to such consents, if any, as may be required under the terms of the
Credit Agreement), (iii) from and after the Effective Date, it shall be bound by the provisions of the
Credit Agreement and the other Loan Documents as a Lender thereunder and, to the extent of the
Assigned Interest, shall have the obligations of a Lender thereunder, (iv) it is sophisticated with
respect to decisions to acquire assets of the type represented by such Assigned Interest and either
it, or the Person exercising discretion in making its decision to acquire such Assigned Interest, is
experienced in acquiring assets of such type, (v) it has received a copy of the Credit Agreement,
and has received or has been accorded the opportunity to receive copies of the most recent
financial statements delivered pursuant to the terms of the Credit Agreement, and such other
documents and information as it deems appropriate to make its own credit analysis and decision
to enter into this Assignment and Assumption and to purchase such Assigned Interest, (vi) it has,
independently and without reliance upon the Administrative Agent or any other Lender and
based on such documents and information as it has deemed appropriate, made its own credit
analysis and decision to enter into this Assignment and Assumption and to purchase such
Assigned Interest, and (vii) if it is a Foreign Lender, attached hereto is any documentation required
to be delivered by it pursuant to the terms of the Credit Agreement, duly completed and executed
by the Assignee; and (b) agrees that (i) it will, independently and without reliance upon the
Administrative Agent, any Assignor, and based on such documents and information as it shall
deem appropriate at the time, continue to make its own credit decisions in taking or not taking
action under the Loan Documents, and (ii) it will perform in accordance with their terms all
of the obligations which by the terms of the Loan Documents are required to be performed by
it as a Lender.
2.
Payments. From and after the Effective Date, the Administrative Agent shall make
all payments in respect of the Assigned Interests, including payments of principal, interest, fees
and other amounts) to the Assignor for amounts which have accrued to but excluding the
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Effective Date and to the Assignee for amounts which have accrued from and after the Effective
Date.
3.
General Provisions. This Assignment and Assumption shall be binding upon, and
inure to the benefit of, the parties hereto and their respective successors and assigns. This
Assignment and Assumption may be executed in any number of counterparts, which together shall
constitute one instrument. Delivery of an executed counterpart of a signature page of this
Assignment and Assumption by fax transmission or other electronic mail transmission (e.g. “pdf”
or “tif”) shall be effective as delivery of a manually executed counterpart of this Assignment and
Assumption. This Assignment and Assumption shall be governed by, and construed in accordance
with, the law of the State of New York.

