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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF WASHINGTON 

 

In re 

ASTRIA HEALTH, et al.,  

Debtors.1 
 

Case No. 19-01189-FLK11 

RESPONSE TO OFFICIAL 
COMMITTEE OF UNSECURED 
CREDITORS’ OBJECTION TO 
DEBTORS’ MOTION FOR FINAL 
ORDER AUTHORIZING POST-
PETITION FINANCING, USE OF 
CASH COLLATERAL AND 
RELATED RELIEF  

 
 
UMB Bank, N.A., as bond trustee, and Lapis Advisers, LP, as agent (together, 

                                                 
1  The Debtors, along with their case numbers, are as follows:  Astria Health 
(19-01189-11), Glacier Canyon, LLC (19-01193-11), Kitchen and Bath Furnishings, 
LLC (19-01194-11), Oxbow Summit, LLC (19-01195-11), SHC Holdco, LLC (19-
01196-11), SHC Medical Center-Toppenish (19-01190-11), SHC Medical Center-
Yakima (19-01192-11), Sunnyside Community Hospital Association (19-01191-
11), Sunnyside Community Hospital Home Medical Supply, LLC (19-01197-11), 
Sunnyside Home Health (19-01198-11), Sunnyside Professional Services, LLC (19-
01199-11), Yakima Home Care Holdings, LLC (19-01201-11), and Yakima HMA 
Home Health, LLC (19-19-01200-11). 
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the “Lenders”), make this filing in response to the Committee’s “objection” to the 

“Emergency Motion of Debtors for Final Order (I) Authorizing the Debtors to 

Obtain Postpetition Financing; (II) Granting Security Interests and Superpriority 

Administrative Expense Status; (III) Granting Adequate Protection to Certain 

Prepetition Secured Credit Parties; (IV) Modifying the Automatic Stay; (V) 

Authorizing the Debtors to Enter into Agreements with JMB Capital Partners 

Lending, LLC; (VI) Authorizing Use of Cash Collateral; and (VII) Granting Related 

Relief” [Docket No. 15] (the “Financing Motion”).   

BACKGROUND 
 

The Lenders filed an objection to the Financing Motion based on, among other 

grounds, the Debtors’ failure to provide mandatory adequate protection for the 

Lenders’ interests in the Debtors’ assets, including cash collateral.  See “Objections 

to Debtors’ Motion for Final Order Authorizing Post-Petition Financing, Use of 

Cash Collateral and Related Relief” [Docket No. 226] (the “Lenders’ Objection”).2  

The Committee filed an “objection” to the Financing Motion too [Docket No. 

224] (the “Committee Objection”).  Though styled as an objection to the Financing 

Motion, the Committee Objection does not actually oppose the Financing Motion.  

The Committee Objection instead attacks certain adequate protection that is required 

                                                 
2  Unless otherwise defined herein, all capitalized terms have the meaning 
ascribed to such terms as in the Lenders’ Objection.   
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in these cases.  The Committee first argues the Lenders are adequately protected by 

(a) an alleged equity cushion on the Lapis Prepetition Collateral; (b) replacement 

liens; and (c) a limited administrative expense superpriority claim that carves out 

potentially material property of the estate.  The Committee argues that the Lenders’ 

requests for any adequate protection beyond these terms should be denied.   

Given the apparent pivot to a “battle of forms” in connection with the 

Financing Motion, a proposed form of Final Order that would be acceptable to the 

Lenders as it relates to adequate protection issues is attached as Exhibit A.   

ARGUMENT 

A. The Lenders are not Adequately Protected  

The Committee argues that the Debtors have demonstrated the Lenders are 

adequately protected as required by the Bankruptcy Code.  See Committee 

Objection, pp. 7-15.  The Committee’s arguments on these adequate protection 

points are a rehash of, and present nothing new to, the Debtors’ “equity cushion” 

arguments.  For the reasons set forth in the Lenders’ Objection, the Court should 

find that the Lenders are not adequately protected and, therefore, should condition 

relief on the Financing Motion on the consent terms set forth in the Lenders’ 

Objection.     
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B. The Described Adequate Protection is Necessary and Appropriate 

The adequate protection described in the Lenders’ Objection is typical in 

hospital and similar bankruptcy cases around the country – including cases involving 

the same firm that has been proposed as counsel for the Committee and the Debtor.  

The Committee incorrectly argues that any “additional” adequate protection to the 

Lenders beyond what the Debtors have already offered is “unnecessary” in these 

chapter 11 cases.  Committee Objection, p. 15.   

1. Replacement Liens are not Sufficient. 

The Committee wrongly suggests that replacement liens should suffice in 

these cases since they include post-petition accounts receivable that are otherwise 

excluded from the Lenders’ collateral under Bankruptcy Code Section 552.  

Committee Objection, p. 14.  The Committee omits any financial detail to support 

its assertion that material “new assets” will in fact be subject to the replacement lien 

or that those assets will be remotely sufficient.  The Committee ignores both the 

priming features of the proposed DIP loan, and, more importantly, the reality that 

the Debtors’ post-petition accounts receivable are unlikely to cover more than the 

accounts receivable that existed as of the petition date (and are part of the Lenders’ 

existing collateral) that are being consumed in these cases (if they are even sufficient 

to do that).   
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2. The Committee’s Suggested Superpriority Claims are not 
Sufficient. 

The Committee’s argument that the Lenders are receiving adequate protection 

through a truncated Section 507(b) claim is also wrong.  The Lenders’ claims are 

secured by substantially all of the Debtors’ assets.  The Lenders’ concerns with the 

shortcomings of any superpriority claim are similar to their concerns with any 

replacement liens; it is speculative any assets with material value may exist to satisfy 

any Section 507(b) claims the Lenders may have in these cases.   

The Court should reject the Committee’s efforts to carve out assets from the 

funds or claims against which the Lenders do have recourse if a Section 507(b) claim 

is made.  The Committee suggests that “Excluded Avoidance Actions” and 

“Commercial Tort Clams”3 are entitled to special status that should prevent the 

Lenders from asserting superpriority administrative claims against them.  

Committee Objection, p. 19.  The Committee asserts that “avoidance actions and 

proceeds may provide a key source of recovery for the unsecured creditors.”  Id., p. 

20.  The Committee argues that Commercial Tort Claims should be pursued for the 

benefit of unsecured creditors because the “pre-petition actions of the Debtors’ 

accounts receivable vendor were a significant contributing factor in the Debtors’ 

                                                 
3  The Lenders also reserve all rights concerning the Committee’s clear attempt 
to mis-characterize the Debtors’ breach of contract and related claims against its 
incumbent revenue cycle vendor as “commercial torts”. 
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need to file for chapter 11 protection and the vendor’s actions directly harmed the 

Debtors’ unsecured creditors[.]”  Id.   

The carve out the Committee suggests “rewrites” the priorities set forth in 

Section 507(b) of the Bankruptcy Code.  Section 507(b) provides that: 

If the trustee [or debtor in possession], under section 362, 363, or 364 
of this title, provides adequate protection of the interest of a holder of a 
claim secured by a lien on property of the debtor and if, notwithstanding 
such protection, such creditor has a claim allowable under subsection 
(a)(2) of this section arising from the stay of action against such 
property under section 362 of this title, from the use, sale, or lease of 
such property under section 363 of this title, or from the granting of a 
lien under section 364(d) of this title, then such creditor's claim under 
such subsection shall have priority over every other claim allowable 
under such subsection.   

11 U.S.C. § 507(b).  The Bankruptcy Code is absolute in granting superpriority 

status if there is a failure of adequate protection for the Lenders’ collateral position.  

It does not recognize exclusions as the Committee suggests.  Section 507(b) provides 

a safety net when adequate protection otherwise fails.  The Court should deny the 

Committee’s attempt to punch holes in that safety net and legislate changes to the 

Bankruptcy Code.    

Avoidance actions and litigation claims are indistinguishable from other 

resources for adequate protection purposes.  Many courts, for example, including 

courts in the 9th circuit, have held that adequate protection can include superpriority 

claims and even liens on avoidance actions.  See In re Furrs, 294 B.R. 763 (D.N.M. 

19-01189-FLK11    Doc 242    Filed 06/11/19    Entered 06/11/19 11:45:12     Pg 6 of 17



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

RESPONSE TO COMMITTEE OBJECTIONS TO 
DEBTORS’ REQUEST FOR FINAL ORDER 
AUTHORIZING POSTPETITION FINANCING, USE OF 
CASH COLLATERAL AND RELATED RELIEF - 7 
 
 

MILLER NASH GRAHAM & DUNN LLP 
ATTORNEYS AT LAW 

T: 206.624.8300 |  F:  206.340.9599 
PIER 70  

2801 ALASKAN WAY, SUITE 300  
SEATTLE, WASHINGTON  98121  

2003) (recognizing bankruptcy court’s grant of liens on debtor’s avoidance claims); 

In re Motors Liquidation Co., 460 B.R. 603 (Bankr. S.D.N.Y. 2011) (“there is no 

hard and fast prohibition against granting liens on avoidance actions or granting 

superpri[ority] claims that would have the same economic substance”); In re MF 

Global Holdings, Ltd, 2011 Bankr. LEXIS 4911, 14 (Bankr. S.D.N.Y. December 4, 

2011) (providing in final cash collateral order that “[s]uperpriority [c]laims shall be 

payable from all property of the Debtors’ estates, including (without limitation) from 

the proceeds of any avoidance actions”); In re Applied Theory Corp., 2008 Bankr. 

LEXIS 1373, 3 (Bankr. S.D.N.Y. April 24, 2008) (proceeds of avoidance actions 

can be encumbered “or made available to satisfy superpriority claims”); In re 

Qualitech Steel Corp., 276 F.3d 245 (7th Cir. 2001) (recognizing bankruptcy court’s 

grant of liens on avoidance actions); Mellon Bank, N.A. v. Dick Corporation, 351 

F.3d 290 (7th Cir 2003) (in related case, upholding bankruptcy court power to grant 

adequate protection liens in avoidance actions); Unsecured Creditors’ Comm. v. 

Jones Truck Lines, Inc., 156 B.R. 608 (W.D. Ark. 1992) (approving liens on 

avoidance actions as adequate protection for use of cash collateral). 

The Lenders’ rights to assert claims under Section 507(b) against all potential 

debtor resources is appropriate here as a matter of fairness because it is far from clear 

that the status quo will be maintained with respect to the Lenders’ security interests 
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in the Debtors’ assets given the proposed priming liens to the DIP Lender and the 

Debtors’ financial condition.  The Committee’s suggested limits on the recourse for 

507(b) claims could result in an inappropriate scenario where the Lenders’ have 

unsatisfied 507(b) claims and there are funds in the estate from these “carved out” 

assets, yet the Lenders are deprived of access to those assets.     

It bears emphasis that the Lenders are only seeking a superpriority claim, and 

Section 507(b) applies, to the extent their prepetition collateral position is harmed.  

Pending that determination, the adequate protection requested by the Lenders in the 

form of a full Section 507(b) claim, as contemplated by Section 507(b), is necessary 

and required to protect the Lenders from diminution in the value of their collateral.  

In re Carbone Companies, Inc., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) 

(observing that if a debtor's proposed protections do not adequately preserve the 

creditor's interest in the cash collateral as it existed on the petition filing date, then 

the creditor is not adequately protected). 

3. The Lenders Should not Face Additional Surcharge or Equities of 
the Case Threats. 

The Committee argues that despite the carve out for estate professionals and 

other purposes as reflected in the Financing Motion, the significant priming liens, 

and other features of the proposed DIP loan, the Lenders’ collateral should remain 

subject to even further surcharge under Section 506(c) and claims that the Lenders’ 

19-01189-FLK11    Doc 242    Filed 06/11/19    Entered 06/11/19 11:45:12     Pg 8 of 17



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

RESPONSE TO COMMITTEE OBJECTIONS TO 
DEBTORS’ REQUEST FOR FINAL ORDER 
AUTHORIZING POSTPETITION FINANCING, USE OF 
CASH COLLATERAL AND RELATED RELIEF - 9 
 
 

MILLER NASH GRAHAM & DUNN LLP 
ATTORNEYS AT LAW 

T: 206.624.8300 |  F:  206.340.9599 
PIER 70  

2801 ALASKAN WAY, SUITE 300  
SEATTLE, WASHINGTON  98121  

liens should be limited under the “equities of the case” exception under Section 552.  

See Committee Objection, pp. 16-19.  The Committee argues that relief from these 

threats is “not appropriate in these cases”.  Id., p. 18.  

The Lenders’ requests for relief from further surcharge under these terms is 

“market” for cases of this type.  See  In re Aceto Corporation, et al., Case No. 19-

13448, Docket No. 141, ¶¶ 44, 46 (Bankr. D. N.J. Mar. 15, 2019); In re Ocean 

Services, LLC, et al., Case No. 18-13512, Docket No. 150, ¶¶ 4, 5(h) (Bankr. W.D. 

Wash. Dec. 13, 2018); In re Promise Healthcare Group, LLC, et al., Case No. 18-

12491, Docket No. 218, ¶¶ 45, 47 (Bankr. D. Del. Dec. 4, 2018).4 

This relief is especially critical here since if granted on a final basis, the 

Financing Motion will already permit a raid on the Lenders’ existing secured 

property interests for more than $14.7 million of principal in additional DIP loans, 

$360,000 per month in interest (assuming a full draw on the proposed $36 million), 

penalties (including a $3.6 million fee if the loan is not paid off by December 31, 

2019), charges (including more than $1 million in commitment fees and funding 

fees), and other fees (including a $1.8 million exit fee).  The Lenders should not be 

subject to further raids on their collateral under Section 506(c) or 552.    

                                                 
4  For convenience, copies of orders cited herein that are not included with 
citations to LEXIS or otherwise are attached as Exhibit B. A hard copy binder 
containing the Exhibit B documents is also being transmitted to the Court for 
delivery prior to the June 13 hearing. 
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4. Any Committee Investigation or Challenge to the Lenders’ Claims 
Should be Subject to Customary Restrictions 

Any Committee investigation or challenge of the Lenders’ claims should be 

subject to customary restrictions.  The Committee Objection includes a proposed 

order that would provide the Committee virtually unlimited access to the Lenders’ 

Cash Collateral to fund attacks on the Lenders’ position and virtually unlimited time 

to assert those challenges.  See Committee Objection at Exhibit A.  The Committee 

argues it “must be afforded an adequate time period and budget” to investigate the 

Lenders’ liens and claims against the Debtors.  Committee Objection, p. 21.  The 

Committee further argues that any “challenge deadlines” should not be applicable to 

“[a]ny other claims or causes of action that the Debtors’ estates may have against 

the [Lenders].”  Id.   

There is nothing novel about common sense restrictions on the Committee’s 

rights to investigate and pursue any claims against the Lenders in these cases.  

Common sense restrictions on the Committee’s rights to investigate  and pursue 

claims against the Lenders are consistent with similar orders in other cases, including 

orders from cases where the committee was represented by the same firm that has 

been proposed as counsel for the Committee in this case.  See, e.g., In re Ocean 

Services, LLC, et al., Case No. 18-13512, Docket No. 150, ¶ 5(a) (Bankr. W.D. 

Wash. Dec. 13, 2018) (providing that “[n]o Prepetition Credit Agreement Collateral 
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and no part of the Professional Fund” may be used to challenge a claim or lien 

“arising under the Prepetition Credit Agreement loan documents” or to assert any 

claim against the debtors’ prepetition secured lender); In re Seattle Proton Center, 

LLC, Case No. 18-14380, ¶ 8 (Bankr. E.D. Wash. Nov. 19, 2018) (providing that the 

debtor releases any and all claims against its prepetition secured lender as of the date 

of that order); In re Door to Door Storage, Inc., Case No. 16-15618, Docket No. 

160, ¶ 8 (Bankr. W.D. Wash. Jan. 19, 2017) (providing that a secured creditor’s 

collateral cannot be used to challenge the creditor’s claim or lien, or to assert any 

claim against the creditor); In re Aceto Corporation, et al., Case No. 19-13448, 

Docket No. 141, ¶ 40 (Bankr. D. N.J. Mar. 15, 2019) (limits the funds available to 

the committee to undertake an investigation of prepetition secured parties); In re 

Promise Healthcare Group, LLC, et al., Case No. 18-12491, Docket No. 218, ¶ 40 

(Bankr. D. Del. Dec. 4, 2018 (limiting the monies available to fund the committee’s 

investigation).  The Lenders should not be required to fund an open checkbook in 

connection with any investigation or prosecution of claims against them.  The 

Lenders made an initial suggestion of a $20,000 investigation budget.  The 

Committee has not attempted to negotiate any specific budget for these purposes.   

The Lenders propose the following provision in any further order on the 

Financing Motion to resolve these issues:  
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Investigation Period and Challenge.  Notwithstanding any other term of 
this Order, an adversary proceeding or contested matter challenging the 
amount of the Outstanding Lapis 2017 Loan Obligations or 
Outstanding Lapis 2019 Loan Obligations, the validity, extent, 
enforceability, perfection, or priority of the Lapis Secured Parties’ 
security interests and liens in respect thereof, or otherwise asserting any 
claims or causes of action against the Lapis Secured Parties, on behalf 
of the Debtors’ estates (a “Challenge”), may be filed by any Committee 
no more than seventy-five (75) days after the Petition Date (such period 
of time, the “Investigation Period”).  Any Committee shall be and is 
hereby granted standing and authority to file a Challenge raising any 
and all claims and defenses relating thereto.  To the extent no Challenge 
against the Lapis Secured Parties is commenced during the 
Investigation Period then (i) any repayment of the Debtors’ obligations 
to the Lapis Secured Parties shall be deemed final and indefeasible, not 
subject to subordination or recharacterization, and otherwise 
unavoidable, (ii) the Lapis Secured Parties’ claims against the Debtors 
under the applicable 2017 Lapis Loan Documents and 2019 Lapis Loan 
Documents shall constitute allowed claims, not subject to 
subordination, offset, recoupment, recharacterization, and otherwise 
unavoidable, for all purposes in the Chapter 11 Cases and any 
subsequent Chapter 7 case or cases, (iii) the Lapis Secured Parties’ liens 
on Lapis Prepetition Collateral shall be deemed legal, valid, binding, 
perfected, not subject to defense, counterclaim, offset of any kind, 
subordination and otherwise unavoidable, (iv) the Lapis Secured 
Parties’ liens on Lapis Prepetition Collateral and claims shall not be 
subject to any other or further claims, causes of action, or challenges by 
any party in interest including, without limitation, any successor 
thereto; and (v) the Lapis Secured Parties and their affiliates, agents, 
attorneys, officers, directors, and employees, shall be deemed released 
of all claims and/or causes of action by, and liabilities owing to, the 
Debtors, any Committee, the Debtors’ estates, all parties in interest, and 
any subsequently appointed trustee arising out of or based on any facts 
or circumstances occurring prior to the date hereof; provided that if one 
or more claims are timely under this Paragraph and properly filed, then 
except for such claims, all other potential claims and causes of action 
are hereby deemed forever waived and barred. 
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5. The Lenders are Entitled to Adequate Protection Interest 
Payments 

The Lenders should receive adequate protection payments as well.  Courts 

have recognized that adequate protection may include periodic payments of amounts 

due on obligations such as the obligations owed to the Lenders here.  See In re 

Calpine Corp., 365 B.R. 392, 397 (Bankr. S.D.N.Y. 2007); In re Revco D.S., Inc., 

901 F.2d 1359 (6th Cir. 1990) (acknowledging lower court’s approval of adequate 

protection that included payments on prepetition bonds).  Adequate protection 

payments are appropriate under the circumstances of these cases. 

The Committee’s primary issue appears to be that “a draw on the DIP 

Financing will be extremely costly to the Debtors’ estates[.]”  Committee Objection, 

p. 16.  Tellingly, the Committee does not object to the Debtors’ entry into such an 

“extremely costly” loan per se.  The Debtors in fact indicated at the May 8, 2019 

hearing on the Financing Motion that the Debtors intend to draw the full $36 million 

regardless of whether it is needed.  See Hearing Transcript, at p. 1.5  With the Debtors 

planning to draw the DIP loan balance anyway, the Committee’s position is 

meaningless. 

Postpetition payments are otherwise a common form of adequate protection, 

                                                 
5  The hearing transcript is an exhibit to the Lenders’ Objection.  
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both in Washington State and elsewhere.  See In re Soas, LLC, Case No. 19-10928, 

Docket No. 36, ¶ 5(vii) (Bankr. W.D. Wash. April 1, 2019) (providing monthly 

interest payments as part of the adequate protection to a lender on account of the 

debtor’s use of cash collateral); In re Ocean Services, LLC, et al., Case No. 18-

13512, Docket No. 150, ¶ 5(a) (Bankr. W.D. Wash. Dec. 13, 2018) (same); In re The 

Dry Eye Company, LLC, Case No. 18-12353, Docket No. 29, ¶ 2(f) (Bankr. W.D. 

Wash. July 6, 2018) (providing monthly payments as part of adequate protection for 

use of cash collateral); In re Ries Productions LLC, Case No. 18-10636, Docket No. 

24, ¶ 3(a) (Bankr. W.D. Wash. Feb 23, 2018) (providing monthly adequate 

protection payments in the form of “all current debt service payments”); In re 

Morehead Memorial Hospital, Case No. 17-10775, Docket No. 480, ¶ 10(a) (Bankr. 

M.D. N.C. Dec. 21, 2017) (providing interest payments to secured creditor as part 

of adequate protection for the use of cash collateral); In re Door to Door Storage, 

Inc., Case No. 16-15618, Docket No. 160, ¶ 5(a) (Bankr. W.D. Wash. Jan. 19, 2017) 

(providing interest payments to secured creditor as part of adequate protection for 

the use of cash collateral); In re Aceto Corporation, et al., Case No. 19-13448, 

Docket No. 141, ¶ 16 (Bankr. D. N.J. Mar. 15, 2019) (providing adequate protection 

payments to prepetition lenders in the form of, inter alia, accrued and unpaid fees 

and interest). 
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More importantly, the Committee ignores Section 506, which entitles the 

Lenders to postpetition interest on their claims if, as the Debtors and the Committee 

argue, the Lenders are oversecured.  If the Debtors are permitted to impose the 

proposed financing on the Lenders on the purported basis that the Lenders are 

oversecured, the Lenders should receive the postpetition interest to which they are 

entitled under the Bankruptcy Code.   

6. The Committee’s Remaining Objections Should be Overruled 

Finally, the Court should reject the hodgepodge of other complaints raised by 

the Committee concerning the Lenders’ adequate protection needs and the Lenders’ 

ability to raise these arguments in the context of the June 2019 hearing.  For the 

reasons specified in the Lenders’ Objection, the Lenders’ objections to the Financing 

Motion are appropriate in the context of the anticipated hearing, and the Lenders are 

willing to consent to the Financing Motion, but only if appropriate adequate 

protection is given.   

RESERVATION OF RIGHTS 

The Lenders reserve all rights to supplement and/or amend the foregoing 

arguments at any time prior to the Final Hearing.  
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CONCLUSION 

WHEREFORE, the Lenders request that the Court (i) condition and otherwise 

limit relief on the Financing Motion in order to provide the Lenders with the forms 

of adequate protection requested in the Lenders’ Objection; (ii) overrule the 

Committee’s Objection; and (iii) grant such further relief as the Court deems 

appropriate. 

[signatures follow] 
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DATED this 11th day of June, 2019. 

 
MILLER NASH GRAHAM & DUNN LLP 

 
/s/ Mark D. Northrup  
Mark D. Northrup 
WSBA No. 16947 
mark.northrup@millernash.com 
(206) 624-8300 
 
Attorneys for UMB Bank, N.A., as bond 
trustee and Lapis Advisers LP as agent 

and 

William W. Kannel (Pro Hac Vice) 
Ian A. Hammel (Pro Hac Vice) 
Timothy J. McKeon (Pro Hac Vice) 
MINTZ LEVIN COHN FERRIS 
GLOVSKY AND POPEO, P.C. 

One Financial Center 
Boston, Massachusetts  02111 
(617) 542-6000 
Email: bkannel@mintz.com 
  iahammel@mintz.com 
  tjmckeon@mintz.com 

Attorneys for UMB Bank, N.A., as bond 
trustee and Lapis Advisers, L.P. as Agent 
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