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UNITED STATES BANKRUPTCY COURT 

EASTERN DISTRICT OF WASHINGTON 

 

 

IN RE: 

ASTRIA HEALTH, et al.,  

Debtors.
1
 

Lead Case No. 19-01189-11 

Jointly Administered 

 

CORRECTED 

OFFICIAL COMMITTEE OF 

UNSECURED CREDITORS’ OBJECTION 

TO DEBTORS’ EX PARTE MOTION FOR 

                                                
1
 The Debtors, along with their case numbers, are as follows:  Astria Health (19-01189-11), 

Glacier Canyon, LLC (19-01193-11), Kitchen and Bath Furnishings, LLC (19-01194-11), Oxbow 
Summit, LLC (19-01195-11), SHC Holdco, LLC (19-01196-11), SHC Medical Center-Toppenish 
(19-01190-11), SHC Medical Center-Yakima (19-01192-11), Sunnyside Community Hospital 
Association (19-01191-11), Sunnyside Community Hospital Home Medical Supply, LLC (19-
01197-11), Sunnyside Home Health (19-01198-11), Sunnyside Professional Services, LLC (19-
01199-11), Yakima Home Care Holdings, LLC (19-01201-11), and Yakima HMA Home Health, 
LLC (19-19-01200-11).. 
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ENTRY OF AN ORDER SEALING 

EXHIBIT 1 TO THE INSIDER 

COMPENSATION NOTICE [DOCKET 

NO. 146] 

 

The Official Committee of Unsecured Creditors (the “Committee”) of Astria 

Health (together with its affiliated debtors in possession, the “Debtors”), by and 

through its proposed undersigned counsel, hereby files this objection (the 

“Objection”) to the Debtors’ Ex Parte Motion for Entry of an Order Sealing Exhibit 1 

to the Insider Compensation Notice (the “Motion”) [Docket No. 146].  In support of 

the Objection, the Committee respectfully represents as follows: 

PRELIMINARY STATEMENT 

 The Motion should be denied because the Debtors are required by section 

107(a) of title 11 of the United States Code (the “Bankruptcy Code”), Rule 9009 of 

the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 

3016-1 of the Local Rules of the United States Bankruptcy Court for the Eastern 

District of Washington (the “Local Rules”) to disclose the information the Debtors 

seek to file under seal, and neither section 107(b) or (c) nor section 105 of the 

Bankruptcy Code sets forth any exception to those requirements. 

The Debtors’ practice of keeping salary information private (a practice shared 

by nearly all corporate debtors) and their generalized concerns about the possible 

effects of disclosing insider salary information are not sufficient justify negating the 
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Debtors’ disclosure obligations and Congress’s “strong desire to preserve the public 

right of access to judicial records in bankruptcy proceedings” by granting the 

“extraordinary remedy” of sealing the information. 

The Debtors do not cite any case in which basic salary information was sealed 

in similar circumstances or in contravention of the disclosure requirements of section 

107(a) of the Bankruptcy Code, Bankruptcy Rule 9009, and Local Rule 3016-1, and 

do not offer any evidence that their request falls within the limited scope of sections 

107(b) and (c). 

Accordingly, as set forth more fully below, the Committee respectfully 

requests that this Court deny the Motion in keeping with the policy of public access 

to bankruptcy court records. 

BACKGROUND 

On May 6, 2019 (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code.  The Debtors’ chapter 11 

cases are currently being jointly administered in this Court [Docket No. 10].  The 

Debtors continue to operate their businesses and manage their property as debtors in 

possession pursuant to section 1107 and 1108 of the Bankruptcy Code.  No trustee or 

examiner has been appointed in these cases. 

On May 24, 2019, the U.S. Trustee appointed the Committee. 
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On May 28, 2019, the Debtors filed the Notice of Intent to Compensate 

Insiders (the “Insider Payment Notice”) [Docket No. 145].  The same day, the 

Debtors filed the Motion, seeking to file the Insider Payment Notice’s Exhibit A – 

which lists certain compensation information for the insiders who will receive the 

payments – under seal. 

OBJECTION 

The Committee objects to the Motion on the ground that the Debtors are 

required by section 107(a) of the Bankruptcy Code, Bankruptcy Rule 9009, and Local 

Rule 3016-1 to disclose the compensation information the Debtors seek to file under 

seal, and neither section 107(b) or (c) nor section 105 of the Bankruptcy Code set 

forth any exception to those disclosure requirements. 

“[C]ourts of this country recognize a general right to inspect and copy public 

records and documents.”  Nixon v. Warner Communications Inc., 435 U.S. 589, 597-

98 (1978).  This policy is codified in the context of bankruptcy by section 107(a) of 

the Bankruptcy Code, which provides in relevant part as follows: 

Except as provided in subsections (b) and (c) . . ., a paper filed in a 

case under this title and the dockets of a bankruptcy court are 

public records and open to examination by an entity at reasonable 

times without charge. 

 

As observed by the Second Circuit, section 107(a) “evidences [C]ongress’s strong 

desire to preserve the public’s right of access to judicial records in bankruptcy 

19-01189-FLK11    Doc 234    Filed 06/10/19    Entered 06/10/19 10:26:45     Pg 4 of 11



 

 

 

MOTION TO SEAL OBJECTION - 5 -   

 
1000 SECOND AVENUE, SUITE 3500 

SEATTLE, WA 98104 • (206) 393-5400 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

proceedings.”  Video Software Dealers Ass’n v. Orion Pictures Corp. (In re Orion 

Pictures Corp.), 21 F.3d 24, 26 (2d Cir. 1994). 

 In keeping with the foregoing and the policy of transparency in bankruptcy 

proceedings, section 521 of the Bankruptcy Code and Bankruptcy Rule 1007 require 

debtors to file, among other things, a statement of financial affairs.  An official form 

(Official Form 207) (the “SOFA”) has been established for that purpose, and its 

question number 4 requires debtors to “[l]ist payments or transfers, including expense 

reimbursements, made within 1 year before filing [the case] on debts owed to an 

insider
[2]

 . . . .”  As provided in Bankruptcy Rule 9009, use of the official form – and 

therefore disclosure of payments to insiders – is mandatory.  

 Finally, and most pointedly, Local Rule 3016-1(b) requires debtors to file an 

affidavit or certificate under penalty of perjury that discloses, among other things, the 

amount proposed to be paid to insiders during the thirty (30) day period following the 

bankruptcy filing.  Local Rule 3016-1(c) provides that such compensation may only 

be paid after the following disclosure: 

The . . . debtor in possession shall give notice to all parties on the 

Master Mailing List of the intent to pay compensation.  The notice 

shall state the amount of compensation, to whom the 

compensation is to be paid, the amount of compensation over the 

                                                
2
 As set forth on the SOFA, “Insiders include officers, directors, and anyone in 

control of a corporate debtor and their relatives; general partners of a partnership 

debtor and their relatives; affiliates of the debtor and insiders of such affiliates; and 

any managing agent of the debtor. 11 U.S.C. § 101(31).” 
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past twelve (12) months, and the nature of the services to be 

performed. 

 

Local Rule 3016-1(c)(2).  Accordingly, the Debtors are expressly required to disclose 

to all parties in interest the information they seek to file under seal. 

Although section 107(b) of the Bankruptcy Code provides protection to entities 

with respect to “a trade secret or confidential research, development, or commercial 

information[;]” and section 107(c) provides protection to individuals with respect to 

certain information that would “create undue risk of identity theft or other unlawful 

injury to the individual or the individual’s property[,]” they are limited exceptions to 

the policy of public access to records in bankruptcy cases and do not negate the 

disclosure requirements of the SOFA and Local Rule 3016-1. 

As the moving parties, the Debtors bear the burden of demonstrating the need 

for protection under sections 107(b) and (c).  Motors Liquidation Co. Avoidance 

Action Trust v. JPMorgan Chase Bank, N.A. (In re Motors Liquidation Co.), 561 

B.R. 36, 42 (Bankr. S.D.N.Y. 2016).  This is a heavy burden, requiring an 

“extraordinary circumstance or compelling need.”  Id.  As stated in In re Food Mgmt. 

Grp., 359 B.R. 543, 554 (Bankr. S.D.N.Y. 2007): 

Section 107(b) establishes an exception to the general right of 

access where under compelling or extraordinary circumstances an 

exception is necessary.  However, in most cases a judge must 

carefully and skeptically review sealing requests to insure that 

there really is an extraordinary circumstance or compelling need 

to keep this material private.  Section 107(b) is not intended to 

save the debtor or creditors from embarrassments. 
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For the reasons set forth below, the Debtors have not met this burden. 

As an initial matter, the disclosure requirements of the SOFA and, in this 

District, Local Rule 3016-1 constitute determinations that basic insider salary 

information of the type the Debtors seek to file under seal does not fall within the 

scope of section 107(b) or (c).  This is consistent with the policy that sections 107(b) 

and (c) should be “construed narrowly.”  See, e.g., In re Khan, 2013 Bankr. LEXIS 

5303, *7 (B.A.P. 9th Cir. Dec. 17, 2013) (right of public access in bankruptcy “is 

subject to very limited exceptions” and courts “construe these exceptions narrowly”); 

In re Roman Catholic Archbishop of Portland in Or., 2009 Bankr. LEXIS 1906, *40 

(Bankr. D. Ore. June 24, 2009) (exceptions “are construed narrowly, in light of the 

general public policy that court records should be open for public inspection”) 

(internal quotations omitted). 

Indeed, although the Debtors argue that the insiders’ salary information should 

be sealed under sections 107(b) and (c) to “protect [the Debtors’] confidential 

information and trade secrets of the compensation system and also to protect their 

employees’ privacy[,]” the Debtors do not cite any case in which section 107(b) or 

(c) was applied to seal basic insider salary information or prevent the disclosures 

required by the SOFA and Local Rule 3016-1. 

The Debtors rely on Moussouris v. Microsoft Corp., 2018 U.S. Dist. LEXIS 

72214 (W.D. Wash. Apr. 29, 2018), in which the court ordered compensation 
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information set forth on a declaration exhibit to be sealed based on the 

recommendation of a special master.  However, Moussouris is inapplicable for a 

number of reasons.  Moussouris was not a bankruptcy case and was not tried in this 

district.  It therefore did not implicate section 107, the SOFA, or Local Rule 3016-1.  

Moreover, the general subject matter of the litigation was so sensitive that a special 

master was appointed to review case documents and make sealing recommendations.  

Further, with respect to the specific recommendation at issue, no party objected.  

Finally, the sealed exhibit, which is attached hereto as Exhibit A, contained 

significantly more information than the straightforward salary figures the Debtors 

seek to seal in this case.  Among other things, the exhibit set forth employees’ length 

of employment, payscale type, stock level, performance rating, bonuses, total 

compensation, “reward outcomes,” and other detailed information that could reflect 

“confidential human resources strategy on approaching compensation an promotion.” 

The bankruptcy cases on which the Debtors rely – In re Brookstone Holdings 

Corp., Case No. 14-10752 (BLS); In re Green Field Energy Servs. Inc., Case No. 13-

12783 (KG) (Bankr. D. Del.); In re Furniture Brands Int’l Inc., Case No. 13-12329 

(CSS) (Bankr. D. Del.); and In re Vertis Holdings, Inc., Case No. 12-12821 (CSS) 

(Bankr. D. Del.) – all concerned requests for approval of key employee incentive and 

key employee retention plans.  Due to the nature of those requests, those cases 

involved more detailed and sensitive compensation information than the salary 
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information required to be disclosed in this instance.  In addition, the requests 

concerned new compensation structures, information of a different character 

altogether.  Notably, in each case, the debtors complied with the disclosure 

requirements of the SOFA and identified insider payments made over the previous 12 

months, including payments of insider salaries. 

The Debtors’ position fundamentally rests upon concern over their practice of 

“[not] making specific compensation an open item to the public or to its non-

executive employees” (a practice shared by nearly all corporate debtors) and 

speculation regarding the possible effects of doing so.  The former is not strictly 

accurate:  Because the Debtors are non-profit entities, they are required by Internal 

Revenue Service guidelines to make their Forms 990-T (Exempt Organization 

Business Income Tax Return) available for public inspection.  Part VII of Form 990-

T requires disclosure of compensation information for exempt organizations’ officers, 

directors, trustees, key employees, and certain other individuals.  (By way of 

example, a copy of the 2016 Form 990 for Sunnyside Community Hospital 

Association is attached hereto as Exhibit B.) 

The latter is insufficient to support the relief requested, as the Debtors offer no 

evidence that the information they seek to seal constitutes a “trade secret”
3
 or 

                                                
3
 “Trade secret” is not defined in the Bankruptcy Code.  The Uniform Trade Secrets 

Act, as adopted by Washington, defines trade secrets as “information, including a 

formula, pattern, compilation, program, device, method, technique, or process that: 
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“commercial information,”
4
 or that its disclosure would lead to poaching or expose 

their employees
5
 to identity theft.  See, e.g., Motors Liquidation Co., 561 B.R. at 43 

(“Evidence – not just argument – is required to support the extraordinary remedy of 

sealing.”); In re Dreier LLP, 485 B.R. 821, 823 (Bankr. S.D.N.Y. 2013) (holding that 

“conclusory statements in [a declaration] are not probative”). 

In addition to sections 107(b) and (c), the Debtors cite section 105(a) of the 

Bankruptcy Code in support of their position without discussion.  However, absent 

grounds for protection under sections 107(b) and (c), section 105(a) does not create 

an independent basis for relief.  See, e.g., Casse v. Key Bank Nat’l Ass’n (In re 

Casse), 198 F.3d 327, 336 (2d Cir. 1999) (“The broad equitable powers that 

                                                                                                                                                       

(a) Derives independent economic value, actual or potential, from not being generally 

known to, and not being readily ascertainable by proper means by, other persons who 

can obtain economic value from its disclosure or use; and (b) Is the subject of efforts 

that are reasonable under the circumstances to maintain its secrecy.”  Rev. Code 

Wash (ARCW) § 19.108.010. 

 
4
 “Commercial information” also is not defined in the Bankruptcy Code.  “Although 

[such] information need not rise to the level of a ‘trade secret,’ the information must 

be ‘so critical to the operations of the entity seeking the protective order that its 

disclosure will unfairly benefit the entity’s competitors.”  Motors Liquidation Co., 

561 B.R. at 43 (quoting In re Borders, 462 B.R. 42, 47-48 (Bankr. S.D.N.Y. 2011)). 

 
5
 The Committee notes that is not clear that the insiders in question are actually 

employees of the Debtors.  As set forth in paragraph 2 of the Declaration of John 

Gallagher in Support of Debtors’ Joint Motion for an Order (a) Directing the Joint 

Administration of These Cases, Including the Use of Consolidated Lists, and (b) 

Limiting Scope of Notice [Docket No. 4], Mr. Gallagher is an employee of AHM, 

Inc., “a nondebtor entity that provides management services to Astria and its 

affiliated debtors[.]” 
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bankruptcy courts have under section 105(a) may not be exercised in a manner that is 

inconsistent with the other, more specific provisions of the Code.”) (quoting Frieouf 

v. United States (In re Frieouf), 938 F.2d 1099, 1103 (10th Cir. 1991)) 

Based on the foregoing, the Committee submits that there is no basis for 

sealing the insider compensation information at issue. 

WHEREFORE, the Committee respectfully requests that the Court deny the 

Motion. 

Dated: June 7
th

, 2019 

/s/Jane Pearson     

Jane E. Pearson (WSBA #12785) 

POLSINELLI PC 

1000 2
nd

 Avenue, Suite 3500 

Seattle, WA 98104 

Telephone: (206) 393-5415 

jane.pearson@polsinelli.com 

 

-and- 

 

Andrew H. Sherman (pro hac vice) 

Boris I. Mankovetskiy (pro hac vice) 

SILLS CUMMIS & GROSS P.C. 

One Riverfront Plaza 

Newark, NJ 07102 

Telephone: (973) 643-7000 

asherman@sillscummis.com 

bmankovetskiy@sillscummis.com 

 

Proposed Attorneys for the Official Committee 

of Unsecured Creditors 
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ORRICK, HERRINGTON & SUTCLIFFE LLP 
701 Fifth Avenue, Suite 5600  

 Seattle, Washington  98104-7097 
+1-206-839-4300 

The Honorable James L. Robart

UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

KATHERINE MOUSSOURIS, HOLLY 
MUENCHOW, and DANA PIERMARINI, on 
behalf of themselves and a class of those 
similarly situated, 

Plaintiffs, 

v. 

MICROSOFT CORPORATION, 

Defendant. 

Case No. 2:15-cv-01483-JLR

DECLARATION OF MARK S. PARRIS 
IN SUPPORT OF MICROSOFT’S 
REPLY IN SUPPORT OF MOTION TO 
EXCLUDE REPORTS AND OPINION 
OF PLAINTIFFS’ EXPERT HENRY S. 
FARBER, PH.D 

NOTE ON MOTION CALENDAR: 
MARCH 16, 2018 

ORAL ARGUMENT REQUESTED 

Case 2:15-cv-01483-JLR   Document 420   Filed 03/16/18   Page 1 of 3
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ORRICK, HERRINGTON & SUTCLIFFE LLP 
701 Fifth Avenue, Suite 5600  

 Seattle, Washington  98104-7097 
+1-206-839-4300 

I, Mark S. Parris, declare as follows: 

1. I am a partner at Orrick, Herrington & Sutcliffe, LLP, counsel of record for 

Defendant MICROSOFT CORPORATION (“Microsoft” or the “Company”) in connection with 

the above-captioned matter.  I am a member in good standing of the State Bar of Washington 

and the bar of this Court. 

2. I submit this declaration in support of Microsoft’s Reply in Support of Motion to 

Exclude Reports and Opinion of Plaintiffs’ Expert Henry S. Farber, Ph.D.  I have personal 

knowledge of the matters set forth in this Declaration.  If called as a witness, I am competent to 

testify to those matters. 

3. Attached hereto as Exhibit A is a true and correct copy of excerpts from the 

transcript of the December 8, 2017 deposition of Dr. Farber. 

I certify under penalty of perjury and pursuant to the laws of the United States (28 U.S.C. 

§ 1746) that the foregoing is true and correct, and that this declaration was executed by me on 

March 16, 2018 

s/Mark S. Parris 
                          Mark S. Parris 

Case 2:15-cv-01483-JLR   Document 420   Filed 03/16/18   Page 2 of 3

19-01189-FLK11    Doc 234-1    Filed 06/10/19    Entered 06/10/19 10:26:45     Pg 3 of 13



PARRIS DECL. ISO REPLY ISO MOT. TO 
EXCLUDE REPORT & OPINIONS OF FARBER 

2:15-CV-01483-JLR
- 2 - 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

ORRICK, HERRINGTON & SUTCLIFFE LLP 
701 Fifth Avenue, Suite 5600  

 Seattle, Washington  98104-7097 
+1-206-839-4300 

CERTIFICATE OF SERVICE 

I hereby certify that on March 16, 2018, I caused the foregoing document to be 

electronically filed with the Clerk of the Court using the CM/ECF system which will send 

notification of the filing to all counsel of record. 

DATED:  March 16, 2018  ORRICK, HERRINGTON & SUTCLIFFE LLP 

By:  s/Mark S. Parris
Mark S. Parris (WSBA No. 13870) 
mparris@orrick.com 

701 Fifth Avenue, Suite 5600 
Seattle, WA  98104-7097 
Telephone: 206-839-4300 
Facsimile:  206-839-4301 
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1

2 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON
3 AT SEATTLE

------------------------------------------
4

KATHERINE MOUSSOURIS,HOLLY MUENCHOW
5 and DANA PIERARINI on behalf of herself

and a class of those similary situated,

                      Plaintiff,
6

           v.         Case Number:
7                       2:15-cv-01453-JLR
8 MICROSOFT CORPORATION,
9                       Defendant.

10 ------------------------------------------
11

12               CONFIDENTIAL
13

14

15           VIDEOTAPED DEPOSITION
16                    OF
17              HENRY S. FARBER
18          FRIDAY, DECEMBER 8, 2017
19                 9:30 a.m.
20             New York, New York
21

22

23

24 Job No: 134810
25 Reported by:  Adrienne M. Mignano, RPR
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1                  Farber

2           MR. KLEIN:  Objection as to

3     form.

4     A     I don't want to give an

5 erroneous answer here.  I remember we had

6 a discussion about this, and I don't

7 remember whether we chose to use only

8 people who were in one of the two

9 professions for the full year or whether

10 we incorporated the part years they were

11 in the professions if they were in other

12 professions.  We can check that.  I just

13 don't remember.

14     Q     Okay.

15           Now if you look at Table 1 of

16 Exhibit 9, again I'll make the

17 representation that this table represents

18 data for four employees from the dataset

19 that you had for compensation year 2016,

20 and is it correct that your Model 5

21 regresses total compensation on salary

22 year months at Microsoft, age, state,

23 city, pay scale type, reward outcome,

24 discipline, and standard title, plus

25 gender?
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1                  Farber

2     A     I believe so.

3     Q     Okay.

4           So in this Table 1, again

5 assuming that I've accurately pulled the

6 data, these four individuals all appear to

7 be 43 years old with about ten years of

8 experience at Microsoft working as

9 software engineers in Redmond, Washington,

10 and all received a performance rating of

11 4.

12           At least based on what's on this

13 page, does that appear to be the case?

14     A     Yes.

15     Q     Okay.

16           So for purposes of your model,

17 would you consider these four people to be

18 similarly situated employees?

19           MR. KLEIN:  Objection as to

20     form.  And note my continuing

21     objection to the use of this document.

22     A     I would say they have the same

23 values with respect to the variables in my

24 model.

25     Q     Okay.
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1                  Farber

2           And would your model more or

3 less predict the same pay for all four of

4 these employees, but for possibly gender?

5           MR. KLEIN:  Objection as to

6     form.

7     A     Yes, if these data are correct.

8     Q     I understand that ongoing caveat

9 to all questions about this table.

10           So if the employee in the top

11 row were a woman and if the other three

12 were men, is it correct that your model

13 would attribute their differences in total

14 compensation and gender?

15           MR. KLEIN:  Objection as to

16     form.  Mischaracterizes the evidence.

17     A     No.

18     Q     Why not?

19     A     There is other things that are

20 not included in the model.  It is not just

21 gender.  It would let -- so I wouldn't

22 attribute the entire difference to gender.

23     Q     Okay.

24           So as it happens, all four of

25 these employees on Table 1 are men.
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1                  Farber

2           Can you think of any other

3 reason why the employee on the bottom row,

4 number 271057, that's the personnel

5 number, would have a base salary 70

6 percent higher than the employee in the

7 top row, and a total comp that's 195

8 percent higher?

9           MR. KLEIN:  Objection as to

10     form.  Note my continuing objection to

11     the use of this document.

12     A     No, I don't.  They are factors

13 that are not measured.  I don't know what

14 they are.

15     Q     Okay.

16           In paragraph 42 of your report,

17 I believe you explain that you used a

18 probit model to evaluate advancements; is

19 that right?

20     A     Yes.

21     Q     Okay.

22           Why did you not use a regression

23 model for that?

24     A     Because the outcome we're trying

25 to explain can only take on two discreet
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