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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
AVAYA, INC., et al., 
 
 Debtors. 
 

)
)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 23–90088 (DRJ) 
 
Jointly Administered 
 
Re: Docket Nos. 47, 77 and 221 

 
LIMITED OBJECTION OF ELEMENT FLEET CORPORATION TO  

DEBTORS’ EMERGENCY MOTION FOR ENTRY OF INTERIM AND FINAL 
ORDERS (I) AUTHORIZING THE DEBTORS TO (A) OBTAIN POSTPETITION 

FINANCING AND (B) UTILIZE CASH COLLATERAL, (II) GRANTING LIENS AND 
SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS, (III) GRANTING 

ADEQUATE PROTECTION TO THE PREPETITION SECURED PARTIES, (IV) 
MODIFYING THE AUTOMATIC STAY, AND (V) GRANTING RELATED RELIEF 

 
Element Fleet Corporation (“Element Fleet”) objects, to the limited extent set forth herein, 

to Debtors’ Emergency Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors 

to (A) Obtain Postpetition Financing and (B) Utilize Cash Collateral, (II) Granting Liens and 

Superpriority Administrative Expense Claims, (III) Granting Adequate Protection to the 

Prepetition Secured Parties, (IV) Modifying the Automatic Stay, and (V) Granting Related Relief 

[Docket No. 47] (the “Financing Motion”).   

In support, Element Fleet respectfully represents as follows:   

I. BACKGROUND 

1. On February 14, 2023 (the “Petition Date”), the above-captioned Debtors 

commenced the captioned cases by filing voluntary petitions for relief under chapter 11 of title 11 

of the United States Code (the “Bankruptcy Code”).   

2. Element Fleet is one of the largest fleet vehicle lessors and fleet service providers 

in the world.  Debtors and Element Fleet are parties to an agreement pursuant to which Element 
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Fleet leases vehicles to Debtors (the “Vehicle Lease,” see attached Exhibit 1) and an agreement 

pursuant to which Element Fleet provides various services in connection with such vehicles (the 

“Services Agreement,” see attached Exhibit 2).   

3. The Vehicle Lease contemplates that the number of vehicles subject thereto may 

change from month to month as Debtors may: (i) request and, subject to approval by Element 

Fleet, obtain additional vehicles thereunder, and (ii) subject to the terms of the Vehicle Lease, 

return vehicles to Element Fleet they no longer wish to lease. On information and belief, Debtors 

since the Petition Date have used, and continue to use, the Leased Vehicles in the ordinary course 

of business operations. 

4. Pursuant to the terms of the Vehicle Lease, returned vehicles are disposed of by 

Element Fleet, possibly by private sale or by auction or as otherwise allowed by the Vehicle Lease.  

If the amount obtained from the disposition of such vehicles is in excess of remaining “book value” 

and disposition costs (“Disposition Funds”) then such may be returned to the customer-lessee, 

but, if the customer-lessee is in default, such amounts may be offset by Element Fleet against 

amounts due under either the Vehicle Lease or the Services Agreement.  Conversely, if there is a 

deficiency between the amount obtained from disposition and remaining book value then the 

customer- lessee is obligated to remit the deficiency to Element Fleet. 

II. LIMITED OBJECTION 

5. Any relief granted by the Court pursuant to the Financing Motion should not impair 

any of Element Fleet’s rights under the Vehicle Lease or the Services Agreement including, 

without limitation, Element Fleet’s right to use the Disposition Funds as provided under the 

Vehicle Lease.  Element Fleet objects to the Financing Motion to the extent the Leased Vehicles, 

the Vehicle Lease, the Services Agreement, or the rights with respect to which or proceeds of any 
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of the foregoing are included in or intended to be included among the collateral against which liens 

and security interests are to be granted to the Lender as such would be contrary to Element Fleet’s 

existing lending arrangements, the terms of applicable agreements and bankruptcy law.   

6. First, Element Fleet’s affiliate Gelco Fleet Trust, is indicated as the owner of the 

Leased Vehicles on their respective certificates of title.  If any secured parties are indicated on any 

such certificates of title they would be Gelco Fleet Trust’s lenders.  The terms of GE Fleet Trust’s 

loans prohibit any other liens against the Leased Vehicles.  

7. Second, the Vehicle Lease and the Services Agreement each restricts assignment 

of any interest therein.  Further, the Services Agreement is a financial accommodation contract 

under § 365 of the Bankruptcy Code which cannot be assumed or assigned without the consent of 

Element Fleet. 

8. Element Fleet’s limited objection can be resolved with language clarifying that the 

collateral to be subject to the DIP Lender’s liens will not include any of the Leased Vehicles, the 

Vehicle Lease, the MSA, the right with respect to which or proceeds thereof, and that the relief 

granted pursuant to the Financing Motion will not impair any of Element Fleet’s rights under the 

foregoing agreements including, without limitation, the right to use the Disposition Funds as 

provided by the Vehicle Lease and otherwise as an offset to or as a recoupment of any amounts 

owed by the Debtors to Element Fleet.  

9. Accordingly, Element Fleet in resolution of this limited objection would agree to 

inclusion of satisfactory language to be included in the final order on the Financing Motion 

protecting its rights and interests under the Vehicle Lease and Services Agreement and in respect 

of the Leased Vehicles. 
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WHEREFORE, Element Fleet respectfully objects to the Financing Motion as set forth 

herein; and requests that the Court grant all other relief to which it is or may be entitled. 

Dated: March 2, 2023 SAUL EWING LLP  
 

/s/ John D. Demmy     
John D. Demmy (DE Bar No. 2802) 
1201 N. Market Street , Suite 2300 
P.O. Box 1266 
Wilmington, DE 19899 
Telephone: 302-421-6848 
E-mail: john.demmy@saul.com  

 
Attorneys for Element Fleet Corporation 
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EXHIBIT 1 
 
 
 

Vehicle Lease 
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EXHIBIT 2 
 
 
 

Master Services Agreement  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
AVAYA, INC., et al., 
 
 Debtors. 
 

)
)
)
)
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 23–90088 (DRJ) 
 
Jointly Administered 
 
 

 
CERTIFICATE OF SERVICE 

 
I, John D. Demmy, hereby certify that on March 2, 2023, a copy of the Limited Objection 

of Element Fleet Corporation to Debtors’ Emergency Motion for Entry of Interim and Final 
Orders (I) Authorizing Post-Petition Financing Secured By Senior Liens, (II) the Debtors to Use 
Cash Collateral, (III) Granting Adequate Protection, (IV) Scheduling a Final Hearing, and 
(V) Granting Related Relief was served through the Court’s CM/ECF system upon all registered 
electronic filers appearing in this case and I caused a copy of the document to be served via 
Electronic Mail on the parties on the attached service list. 
 
      SAUL EWING LLP 

 
By:   /s/ John D. Demmy     

John D. Demmy (DE Bar No. 2802) 
1201 North Market St., Suite 2300 
P.O. Box 1266 
Wilmington, DE 19899 
(302) 421-6848 

 
Dated:  March 2, 2023 
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SERVICE LIST 
 
Joshua A. Sussberg, P.C. 
Aparna Yenamandra, P.C. 
Rachael M. Bentley, Esquire 
Andrew Townsell, Esquire 
Kirkland & Ellis LLP 
601 Lexington Avenue  
New York, NY 10022 
joshua.sussberg@kirkland.com 
aparna.yenamandra@kirkland.com   
rachael.bentley@kirkland.com 
andrew.townsell@kirkland.com 
 
Patrick J. Nash, Jr., P.C. 
Kirkland & Ellis LLP 
300 North LaSalle 
Chicago, IL 60654  
patrick.nash@kirkland.com 
 
Matthew D. Cavenaugh, Esquire 
Rebecca Blake Chaikin, Esquire 
Genevieve M. Graham, Esquire 
Jackson Walker LLP 
1401 McKinney Street, Suite 1900 
Houston, TX 77010 
mcavenaugh@jw.com 
rchaikin@jw.com 
ggraham@jw.com 
 
Mark Somerstein, Esquire 
Patricia Chen, Esquire 
Ropes & Gray LLP 
1211 Avenue of the Americas 
New York, NY 10036-8704 
mark.somerstein@ropesgray.com 
patricia.chen@ropesgray.com 
 
Ira S. Dizengoff, Esquire 
Philip C. Dublin, Esquire 
Naomi Moss, Esquire 
Akin Gump Strauss Hauer & Feld LLP 
One Bryant Park, Bank of America Tower 
New York, NY 10036 
idizengoff@akingump.com 
pdublin@akingump.com 
nmoss@akingump.com 
 

Andrew N. Rosenberg, Esquire 
Brian S. Hermann, Esquire 
Brian Bolin, Esquire 
Joseph M. Graham, Esquire 
Xu Pang, Esquire 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
1285 Avenue of the Americas 
New York, NY 10019 
arosenberg@paulweiss.com 
bhermann@paulweiss.com 
bbolin@paulweiss.com 
jgraham@paulweiss.com 
xpang@paulweiss.com 
 
Brian M. Resnick, Esquire 
Michael Pera, Esquire 
Damian S. Schaible, Esquire 
Aryeh E. Falk, Esquire 
Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
brian.resnick@davispolk.com 
michael.pera@davispolk.com 
damian.schaible@davispolk.com 
aryeh.falk@davispolk.com 
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