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Memorandum Opinion 

Granting in Part and Denying in Part Debtors’ Motion to Reject the USAV 

Agreements 

Debtors’ 

Motion for Entry of an Order Authorizing Rejection of Certain Executory Contracts 

Declaration of Joshua D. Weedman
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Mission Prod. Holdings v. 

Tempnology, LLC  
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Id. 

Id. 

inter alia

Mission Product Id.
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See USAVflow Notice of Appeal USAV 

Secured Lender Group Notice of Appeal

See USAVflow Statement of Issues USAV 

Secured Lender Group Statement of Issues 

In re Adelphia Comm’ns Corp.

Id. see also Hirschfeld v. Bd. of 

Elections
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In re Brown

see also Westpoint Stevens Inc. v. Aretex, 

LLC (In re Westpoint Stevens Inc.)

Mohammed v. 

Reno  In re BGI, Inc

In 

re Daebo Int’l Shipping Co

In re GMC
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Brenntag Int’l 

Chems., Inc. v. Bank of India

Brenntag Int’l Chems.

CRP/Extell Parcel I, L.P. v. Cuomo

Dairy Mart Convenience Stores, Inc.

cf. Carter-Wallace, Inc. v. Davis-Edwards Pharmacal Corp.
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Main St. Baseball, LLC v. Binghamton Mets Baseball 

Club, Inc.  

Commercial Radio Inst., Inc. v. W. 

Pa. Christian Broad. Co.,  see also 

Register.com, Inc. v. Verio, Inc
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See, e.g. Volmar Distribs. v. N.Y. Post Co.

NML 

Capital, Ltd. v. Republic of Argentina

NML 

Capital, Ltd. v. Republic of Arg.

Paloian v. LaSalle 

Bank Nat’l Ass’n (In re Doctors Hosp. of Hyde Park, Inc.)

See Oaktree Insights Strategy Primer: 
Investing in Structured Credit
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See id.

In re Motors Liquidation Co.

see also In re Gleasman

See infra
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See In re Neff

In re Advanced 

Min. Sys., Inc.
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In re Adelphia Commc’ns Corp.

LaRouche v. Kezer

Barcia v. Sitkin

see also In re Westwood Plaza Apartments

Clark v. Perez

de novo

 

Mission Product.  
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Mission Product

See id. 
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Mission Product.  

Mission Prod. Board of Trade of Chicago v. Johnson

See, e.g. Curtis v. Curtis
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In re Spoverlook, LLC

Silverman v. Nat’l Union Fire Ins. Co. of Pittsburgh (In re Suprema Specialties, 

Inc.)

De 

la Fuente v. DCI Telecomms., Inc

Selletti v. Carey
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Lussier v. Sullivan (In re Sullivan)

In re United Merchs. & Mfrs., Inc.

Schmidt v. FCI 
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Supra

In re Dairy Mart Convenience Stores

ACC Bondholder Grp. v. Adelphia Communs. Corp. 

(In re Adelphia Communs. Corp.)

Supra
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.  See Eur. Movieco Partners Ltd. v. United Pan-Europe Communs. 

N.V. (In re United Pan–Europe Communs. N.V.)

see also Groendyke Transp. Inc. v. Davis
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Mission Product Holdings v. 

Tempnology, LLC

Mission Product 
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MISSION PRODUCT

Mission Product

Mission Product

Mission Product
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In re RLR Celestial Homes, Inc.

In re S’holders Funding

In re Safety-Kleen Corp

In re Shada Truck Leasing, Inc.

In re Spoverlook, LLC

In re Worldcom, Inc.

Johnson v. Smith (In re Johnson)

JPL & Co. v. Global Env’t Servs. Group, LLC (In re Global Env’t 
Servs. Group, LLC)

Lefkowitz v. Mich. Trucking, LLC (In re Gainey Corp.)
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Mission Product Holdings v. Tempnology LLC (In re Tempnology 
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Pieco, Inc. v. Atl. Comput. Sys. (In re Atl. Comput. Sys.)

Postlewaite v. McGraw-Hill, Inc., 

RCI Tech. Corp. v. Sunterra Corp. In re Sunterra Corp.)
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Smart World Techs., LLC v. Juno Online Servs. (In re Smart World 
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Executory Contracts in Bankruptcy: 
Understanding ‘Rejection ’

Elements of Bankruptcy

Merriam-Webster Dictionary
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Mission Product 

Holdings v. Tempnology, LLC

See id. 

Mission Product 

and
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Memorandum Opinion Granting in Part and Denying in Part 

Debtors’ Motion to Reject the USAV Agreements
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Debtors’ Motion for 

Entry of an Order Authorizing Rejection of Certain Executory Contracts 

Mission Product Holdings v. Tempnology, 

LLC

de novo

Mission Product 

de novo
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de novo

de novo

de novo

Mission Prod. Holdings v. Tempnology LLC (In re Tempnology LLC)

United States v. Yellin (In re Weinstein)
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de novo Omni Quartz v. CVS Corp.

Beth Medrash Eeyun Hatalmud v. Spellings

de novo See Glosser v. Maysville Reg’l 

Water Dist. (In re Midwest Portland Cement Co.)

RCI Tech. Corp. v. Sunterra Corp. In re Sunterra Corp.)

Penn Traffic Co. v. COR Route 5 Co., LLC (In re Penn Traffic Co.)

Pieco, Inc. v. Atl. Comput. Sys. (In re Atl. Comput. Sys.)

de novo

Smart World Techs., LLC v. Juno Online Servs. (In re Smart World Techs., 

LLC)

de novo See Citibank, N.A. v. Vebeliunas (In re Vebeliunas)

Case 1:20-cv-08008-LTS   Document 6-1   Filed 10/14/20   Page 20 of 70



See

See id.

See

Id.
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right to 
receive

actual cash 
collections and other proceeds
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See
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See infra 

.

See

See

See id.
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unless

See id.

See supra 
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See

see id.

See supra 

see
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See supra 

See supra no

Additional Purchase Price shall be paid

See

See id.

See

See supra 

See
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only

See id.

See

See

See supra 

See
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See id.

See

see id.
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Mission Product 

not See infra 

Mission Product 

See id. 

See id. 
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See id. 

MISSION PRODUCT

Mission Product

Mission Product 

Id.

Id.

Sunbeam Prods. v. Chicago Am. Mfg., LLC
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Mission Prod.

Id.

Id.

Id.

Id.

.   Id.

See id.
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Id.

Id.

Id.

Id.

Id.

see id.

Id.

Id.

not
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Id.

Id. see also Cohen v. Drexel Burnham Lambert Grp.

Mission Product
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Id. 

Id.

Id. see also Elements of Bankruptcy

Mission Product

Mission Product

See

Mission Product

revert
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restore recoup extinguish return

See

Merriam-

Webster Dictionary

 Merriam-Webster Dictionary
 Merriam-Webster 

Dictionary
 Merriam-Webster Dictionary

 Merriam-Webster Dictionary
 Merriam-Webster Dictionary
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Mission Prod.

See Butner v. United States

Executory

Contracts in Bankruptcy: Understanding ‘Rejection ’
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Mission Product

Mission Prod.

See

See supra 

See

Mission Product

Mission Product

See supra 
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See id. 

See

additional

additional already

Supra
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to sell the same 

assets a second time

Mission Product

Mission Product

post-petition

Reading Co. v. Brown
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Brown

v. City of S. Burlington see Hatteras Enters. v. 

Forsythe Cosmetic Grp., Ltd.

Curtis v. Curtis

ratification

Brown

see also VisionChina Media Inc. v. S’holder Representative Servs., LLC

affirm

Bank 

Itec N.V. v. J. Henry Schroder Bank & Trust Co.
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In

re Exide Techs. see also In re M. Fine Lumber 

Co.

See
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obligations

obligations

See In re Helm see also In re GP 

Express Airlines

essential

In re Hawker Beechcraft, Inc.

Vaughan v. Cont’l Airlines, Inc.

Enter. Energy Corp. v. United States (In re Columbia Gas Sys.)

In re Hawker Beechcraft In re Worldcom, Inc.

See supra 

gran magnitud gravedad

intensidad

gran magnitud gravedad intensidad

Id.
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never See

only

See
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only after

See

in excess

exceed

once its loan is paid off

See In re Atl. Gulf Communities 

Corp.

Musso v. New York State 

Higher Educ. Servs. Corp. (In re Royal Bus. Sch.)
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see also

servicer

seller

See infra 
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I’m not sure that it is a material obligation

the 
undertaking is really just an effort to limit what we can do 
and impose obligations on us, the debtors
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See In re Conseco, Inc.

Olah v. Baird (In re Baird)

In re Safety-Kleen Corp

essential

In re Spoverlook, LLC

servicer

Case 1:20-cv-08008-LTS   Document 6-1   Filed 10/14/20   Page 50 of 70



seller

See

See id.
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contingent obligation

See supra .

See supra 

only

resumption
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revokes

See Lefkowitz v. Mich. Trucking, LLC (In re Gainey Corp.)

Black’s

Law Dictionary 

Supra

See supra 
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See COR Route 5 Co., LLC v. Penn Traffic Co. (In Re Penn Traffic Co.)

Supra

See, e.g. Hunt Ltd. v. Lifschultz Fast Freight, Inc.
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Goldman v. 

Comm’r

In re Delta Air Lines, 

Inc.

Uni-Rty Corp. v. Guangdong Bldg. 

(In re Uni-Rty Corp.) see

Barclays Bank of N.Y. v. Goldman

see

First

USAV

Citibank
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See Compania Embotelladora Del Pacifico, 

S.A. v. Pepsi Cola Co.

Postlewaite v. McGraw-Hill, Inc. see also CMA 

CGM (America) L.L.C. v. Seafood Expert W. Inc.

New Moon Shipping Co. v. MAN B&W Diesel AG

Second

See

only
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Third

See

Id.

parties
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Mission Product

See

Special terms

In re Hawker Beechcraft i.e.

The Seller unconditionally and irrevocably waives any 
rights

to refrain from complying 
with its obligations hereunder including as a result of 
the failure by the Purchaser to satisfy

the making of any 
payment pursuant to Section 3.01(a)(ii)
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As a consequence the Seller 
irrevocably consent and agrees that its sole remedy shall
be for monetary damages

see
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See Mission Prod.

In re Hawker 

Beechcraft

see also

See supra

See
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obligations

See supra 

See In re Columbia Gas Sys.

the contract cannot be executory no material 

breach could occur In re Hawker Beechcraft, Inc.

Gencor Indus. v. CMI Terex 

Corp. (In re Gencor Indus., Inc.)

In re Level Propane Gases, Inc.
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In re AbitibiBowater Inc.

See events

See

event

event

see also 

event

Barnhill v. Veneman In re Peanut Crop Ins. Litig.)
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event

conditions no Trigger Event

In re Hawker Beechcraft, Inc.

failure to fulfill a condition excuses performance

Merritt Hill Vineyards, Inc. v. Windy Heights Vineyard, Inc

See In re Condado 
Plaza Acquisition LLC

or
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does

not require

condition obligation

obligations conditions See

See
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See

supra

See

see Supra

See

See  e.g. In re RLR 

Celestial Homes, Inc.

In re Columbia Gas Sys.

In re Curry
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In re S’holders Funding

Pieco

In re RLR Celestial Homes

See supra

its own breach

its own breach

See, e.g. In re GEC 

Industries, Inc.
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In re Shada Truck Leasing, Inc.

see also Johnson v. Smith (In re Johnson)

Shada Truck

In re Columbia Gas Sys.

GEC

JPL 

& Co. v. Global Env’t Servs. Group, LLC (In re Global Env’t Servs. Group, LLC)
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In re Avianca 
Holdings S.A.
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