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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
SOUTHEASTERN DIVISION

Inre:

Chapter 11

BRIGGS & STRATTON
CORPORATION, etal., Case No. 20-43597-399

Debtors. (Jointly Administered)

N N N N N N N

MOTION FOR RELIEF FROM THE AUTOMATIC STAY AS TO DEBRA LACK,
INDIVIDUALLY AND AS REPRESENTATIVE OF THE ESTATE OF BRUCE L. LACK

Debra Lack, individually and as representative of the Estate of Bruce L. Lack, deceased

(the “Lacks”), by and through undersigned counsel, request the entry of an order pursuant to

section 362(d) of Title 11 of the United States Code (the “Bankruptcy Code”) and Rule 4001(a) of
the Federal Rules of Bankruptcy Procedures, modifying the automatic stay imposed under 11
U.S.C. 8 362(a) in favor of Briggs & Stratton Corporation and certain of its debtor affiliates
(collectively, the “Debtors”) so the Lacks may pursue their state court personal injury claims
against the Debtor solely to the extent of insurance assets. In support of this motion (the

“Motion”), the Lacks state as follows:
Introduction

1. This Motion is brought pursuant to 11 U.S.C. 8 362(d)(1) and (2) on the grounds
that there is ample cause to permit the Lacks’ state court action to proceed as to available insurance.
If the Motion is denied and the automatic stay remains in effect, the Lacks will suffer hardship by
being unable to pursue their claims for recovery against the Briggs & Stratton Corporation

(“B&S”). Moreover, the Lacks will only attempt to satisfy their claims against B&S through
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insurance assets and/or the insurance assets of its predecessors and successors in interest, if
adequate insurance coverage exists. Cause exists to modify the automatic stay to allow the Lacks

to prosecute their claims against B&S in the tort system. The Motion should be granted.
Jurisdiction

2. The Court has jurisdiction over the Debtors’ chapter 11 cased pursuant to 28 U.S.C.
88 157 and 1334. The Motion is a core proceeding within the meaning of 28 U.S.C. § 157(b).

Venue is proper in this jurisdiction pursuant to 28 U.S.C. 88 1408 and 1409.

Background
3. On July 20, 2020 (the “Petition Date”), the Debtors each commenced with this
Court a voluntary case under chapter 11 of the Bankruptcy Code. The Debtors continue to operate
their business and manage their properties as debtors in possession pursuant to Bankruptcy Code

sections 1107(a) and 1108.

4. On August 5, 2020, the Office of the United States Trustee appointed an official
committee of unsecured creditors (the “Committee). No trustee or examiner has been appointed

in this chapter 11 cases.

5. The Debtors, combined with their non-Debtor affiliates (collectively, the
“Company™), are the world’s largest producer of gasoline engines for outdoor power equipment
and a leading designer, manufacturer and marketer of power generation, pressure washer, lawn
and garden, turf care and job site products. The Company’s products are marketed and serviced
in more than 100 countries on six continents through 40,000 authorized dealers and service

organizations.
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6. The Lacks have filed a lawsuit under the theory of products liability and other

related tort claims (the “State Court Action”) against a number of entities, one of which is B&S.

The State Court action is pending in the District Court of Cleveland County in the State of

Oklahoma, Case No. CJ-2020-423. A copy of the complaint is attached hereto as Exhibit A.

7. Mr. Lack worked with, came in contact with, or was exposed to asbestos-containing
products produced by B&S in his various labor jobs while working at mechanic shops, auto shops,
and other facilities. During the course of his employment, Mr. Lack was unavoidably exposed to,
inhaled and ingested asbestos fibers and dust contained within and emanating from B&S’s

asbestos-containing products.

8. As a result of this exposure, Mr. Lack was diagnosed on June 25, 2019 with
progressive, asbestos-related illness malignant mesothelioma, for which there is no cure. Mr. Lack

passed away shortly after his diagnosis.

Relief Requested

9. The Lacks seek to modify the automatic stay pursuant to Bankruptcy Code section
362(d) in order to pursue any available insurance policies that defended and indemnified B&S and

during the relevant time periods.

Basis for Relief Requested

10. Bankruptcy Code section 362(d)(1) provides that “[o]n request of a party in interest
and after notice and a hearing, the court shall grant relief from the stay provided under subsection
(a) of this second, such as by terminating, annulling, modifying, or conditioning such stay . .. for
cause....” 11 U.S.C. § 362(a)(1). The automatic stay operates as “a bar to all collection efforts
against a debtor or debtor’s property in an effort to determine creditors’ rights and allow the orderly

administration of a debtor’s assets, free from creditor’s interference.” In re Continental AFA
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Dispensing Co., 403 B.R. 653, 659 (Bankr. E.D. Mo. 2009). In other words, the purpose of the

automatic stay is to preserve and protect the debtor’s estate, by giving the debtor “a breathing spell

from creditors.” Farley v. Henson, 2 F.3d 273, 275 (8" Cir. 1993).

11. The Lacks submit that there is “cause” to lift the automatic stay and proceed with
the State Court Action. “Although Congress did not define cause, it intended that the automatic
stay could be lifted to allow litigation involving the debtor to continue in a nonbankruptcy forum
under certain circumstance.” Blan v. Nachogdoches County Hosp. (In re Blan), 237 B.R. 737, 739
(B.A.P. 8" Cir. 1999) (citing H.R. Rep. No. 95-595, at 341 (1977); S. Rep. 95-989, at 50 (1978))
(“Tt will often be more appropriate to permit proceedings to continue in their place of origin, when
no great prejudice to the bankruptcy estate would result, in order to leave the parties to their chosen
forum and to relieve the bankruptcy court from duties that may be handled elsewhere.”); see also
Bergman v. Wintroub (In re Wintroub), 283 B.R. 743, 745 (B.A.P. 8" Cir. 2002); Wiley v. Hartzler

(In re Wiley), 288 B.R. 818, 822 (B.A.P. 8" Cir. 2003).

12. “In making the determination of whether to grant relief from the stay, the court
must balance the potential prejudice to the Debtor, to the bankruptcy estate, and to the other
creditors against the hardship to the moving party if it is not allowed to proceed in state court.” In
re Blan, 237 B.R. at 739. Although the Eighth Circuit has not imposed a firm standard for
determining whether cause exists to lift the automatic stay to permit an action to proceed in another
forum, the Bankruptcy Appellate Panel for the Eighth Circuit and other courts in this Circuit have

balanced the following five factors when making this assessment:
i. judicial economy;
ii. trial readiness;

iii. resolution of preliminary bankruptcy issues;

4



Case 20-43597 Doc 1140 Filed 10/22/20 Entered 10/22/20 12:00:10 Main Document
Pg5of7

iv. the movant’s chance of success on the merits; and

v. the cost of defense or other potential burden to the bankruptcy estate and
the impact of the litigation on other creditors.

See, In re Blan, 237 B.R. at 739; In re Wiley, 288 B.R. at 822; In re Wintroub, 283 B.R. at 745;

Bee Jay’s Hairstyling Acad., Inc. v. Yarbrough, 540 B.R> 647, 662 (Bankr. E.D. Ark. 2015).

13. A balancing of the above-referenced factors weighs in favor of granting the Lacks

relief from the automatic stay to continue the State Court Action.

14.  Allowing prosecution of the State Court Action will not place a burden on the B&S
estate or on the assets available for distribution to creditors, as the Lacks seek only to recover
amounts from available insurance coverage, if adequate insurance coverage exists. Thus, the
Lacks’ suit, if successful and adequate insurance coverage exists, will not create a liability for the
Debtors’ estates and will not deplete assets that would be available for distribution to other

creditors.

15. Moreover, the interests of judicial economy will be served as the litigation in the
State Court Action has been before the Oklahoma court since April of 2020, and that court is better

suited to deal with the issues surrounding the State Court Action, while not burdening the Court.

16. Finally, the Lacks are likely to prevail in the State Court Action. The showing that
is required as to the probability of success on the merits is very slight. See, In re Rexene Products
Co., 141 B.R. 574, 578 (Bankr. D. Del. 1992), (citing In re Peterson, 116 B.R. 247, 249 (D. Colo.
1990). “[A]ll that is required is a ‘vague initial showing that Jthe party seeking relief] can establish
a prima facie case.” Peterson, 116 B.R. at 249. The Lacks can make such a showing here: Mr.
Lack was exposed to asbestos-containing products and materials supplied by B&S during the

course of his work and life.
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WHEREFORE, the Lacks request the entry of an order, pursuant to 11 U.S.C. 8 362(d) and
Bankruptcy Rule 4001(a)(1): (1) modifying the automatic stay to permit the Lacks to prosecute
the State Court Action and recovery on any judgment or settlement solely to the extent of any
available insurance coverage; (2) waiving the 14-day period imposed by Bankruptcy Rule
4001(a)(3); and (3) granting such other and further relief as this Court deems just and proper.

Dated: October 22, 2020
Wilmington, Delaware ROBINSON & COLE LLP

/s/ Jamie L. Edmonson

Jamie L. Edmonson (admitted pro hac vice)
1201 N. Market Street, Suite 1406
Wilmington, Delaware 19801

Telephone: (302) 516-1700

Facsimile: (302) 516-1699

Email: jedmonson@rc.com

Counsel to Debra Lack, individually and as
representative of the Estate of Bruce L. Lack,
deceased
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Exhibit A

(State Court Action)
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