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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
§
In re
§
§
CFO MANAGEMENT HOLDINGS, LLC, 1 §
§
Debtor.
§
§

Chapter 11
Case No. 19-40426

DECLARATION OF DAVID WALLACE IN SUPPORT OF MOTIONS SCHEDULED
FOR JANUARY 5, 2021 HEARING
1.

I, David Wallace, Chapter 11 Trustee (the “Trustee”) for the above-captioned

bankruptcy case of CRO Management Holdings, LLC (the “Debtor”), submit this declaration in
support of the following:


Chapter 11 Trustee’s Motion Under Rule 9019 to Approve Settlement Agreement
Between the Trustee, CPIF Lending, LLC, and Class-Action Plaintiffs [Docket No.
641] (the “Rule 9019 Motion”);



Chapter 11 Trustee’s Motion for Substantive Consolidation of Certain Non-Debtor
Entities [Docket No. 581] (the “Consolidation Motion”);



Confirmation of the Chapter 11 Trustee’s Second Amended Plan of Liquidation for
Debtor CFO Management Holdings, LLC [Docket No. 444] (as may be further
amended, modified, and supplemented, the “Plan”); and



Chapter 11 Trustee’s Motion to Sell the Double Droptine Ranch Property Free and
Clear of Liens, Claims, and Encumbrances Under 11 U.S.C. § 363 [Docket No.
636] (the “Sale Motion”). 2

1

The following entities’ bankruptcy cases and estates have been substantively consolidated with that of Debtor CFO
Management Holdings, LLC (EIN# XX-XXX6987) for all purposes (see Docket No. 248): Carter Family Office, LLC
(Case No. 19-40432); Christian Custom Homes, LLC (Case No. 19-40431); Double Droptine Ranch, LLC (Case
No 19-40429); Frisco Wade Crossing Development Partners, LLC (Case No. 19-40427); Kingswood Development
Partners, LLC (Case No. 19-40434); McKinney Executive Suites at Crescent Parc Development Partners, LLC (Case
No. 19-40428); North-Forty Development LLC (Case No. 19-40430); and West Main Station Development, LLC
(Case No. 19-40433). The following mailing address can be used for the consolidated Debtor with respect to these
cases: c/o David Wallace, Chapter 11 Trustee, 4131 North Central Expressway, Suite 775, Dallas, Texas 75204.
2
Any capitalized terms not defined herein shall have the meanings ascribed to them in the referenced motion or the
Plan, as applicable.
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I am General Counsel for Trigild Incorporated, where I, among other things, serve

as counsel for the company with respect to the management, acquisition, and disposition of assets.
I am familiar with the matters set forth herein, and unless otherwise noted, I have personal
knowledge of the matters set forth herein. If called upon to testify in support of the Plan and the
above motions, respectively, I would testify as follows:
TESTIMONY IN SUPPORT OF RULE 9019 SETTLEMENT
3.

The following testimony primarily focuses on the relief requested in the Rule 9019

Motion, i.e. approval of a settlement agreement between CPIF Lending, LLC (“CPIF” or, in the
Plan, “CPIF Lending”), the plaintiff in the Class-Action Adversary (defined below), and the
Debtor’s estate, as set forth in more detail in the Settlement Agreement attached to the Rule 9019
Motion.
4.

CPIF has claimed a security interest in certain property of the Debtor’s estate based

obligations arising under a 2018 $32 million loan agreement with Subsidiary Debtors Frisco Wade
Crossing Development Partners, LLC and McKinney Executive Suites at Crescent Parc
Development Partners, LLC. See CPIF’s Proof of Claim No. 457. On the basis of that loan
agreement, CPIF claims an interest in both the proceeds of the “Frisco Wade Crossing” property,
a property sold during the course of this Bankruptcy Case (the proceeds of which were placed in
escrow pending further determination of this Court), and the “Crescent Parc” property located in
McKinney, Texas, for which closing of an approved sale is currently pending. CPIF claims that,
as of the Petition Date, the Debtor was liable to CPIF under the Loan for $24,788,078.18 in
liquidated amounts, subject to further adjustments, ongoing accruals/fees, and other unliquidated
amounts. See CPIF’s Proof of Claim No. 457. CPIF has also claimed that, subject to applicable
law, such ongoing accruals provide CPIF with a total claim amount of approximately $30 million
as of early March 2020. See Docket No. 448 at ¶ 11.
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Certain creditors of the Debtor have also asserted an interest in the assets of the

Debtor’s estate, claiming that other secured claims, including CPIF’s, are subordinated to such
creditors’ interests under various grounds, including the doctrine of constructive trust. These
claims were asserted in a complaint filed against the Debtor and CPIF, among others, on December
6, 2019. A copy of the most recent complaint in that adversary is available at Docket No. 27 in
Adv. Case No. 19-04096 (such adversary proceeding, the “Class-Action Adversary” and such
plaintiffs the “Class-Action Plaintiffs”).
6.

On April 30, 2020, I filed a Complaint and Objection to Claim against CPIF,

asserting various fraudulent transfer claims and causes of action alleging, among other things,
aiding and abetting the breach of fiduciary duty, conspiracy to commit fraud, and receipt of
preferential payments as well as raising objections to CPIF’s claim against the Debtor, including
numerous bases for the equitable subordination of that claim. A copy of the most recent complaint
in that adversary is available at Docket No. 28 in Adv. Case No. 20-04054 (such adversary
proceeding, the “CPIF Adversary”). On November 5, 2020, the Court conducted a management
conference in the CPIF Adversary, resulting in a scheduling order setting a trial scheduling
conference for April 8, 2020. See Docket No. 35 in Adv. No. 20-04054.
7.

In addition to the CPIF Adversary, the Trustee and CPIF have engaged in other

disputes throughout the Bankruptcy Case, including over a motion to convert [Docket No. 448], a
disclosure statement objection [Docket No. 483], an objection to the Plan [Docket No. 577], and
an objection to the Trustee’s motion to substantively consolidate certain affiliated entities [Docket
No. 606], each filed by CPIF. The latter two disputes (those involving the Plan and substantive
consolidation motion) remain ongoing but for the Settlement Agreement of which I am seeking
approval through the Rule 9019 Motion.
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On October 7, 2020, the Trustee, CPIF, and the Class-Action Plaintiffs

(collectively, the “Parties”), as well as counsel to the Committee, participated in a mediation of
the disputes between the Parties to determine whether a global settlement of those disputes was
possible in a manner satisfactory to all Parties. The mediation discussions continued beyond that
day, facilitated by mediator Mark Andrews, and on November 12, 2020, the Parties came to an
understanding of general acceptable terms of settlement, pending documentation of such terms a
formal settlement agreement. Further discussions resulted in the drafting of the Settlement
Agreement attached as Exhibit A to the Rule 9019 Motion (the “Settlement Agreement”).
9.

I believe (and it is my understanding that this is the belief of the other Parties to the

Settlement Agreement) that entering into a reasonable settlement is warranted to avoid the expense
and uncertainty involved in likely protracted litigation and trial. I and the other Parties, therefore,
desire to compromise, settle, and dispose of all possible claims that could be asserted in the
Bankruptcy Case or otherwise, except as set forth in the Settlement Agreement. While not a party
to the Settlement Agreement, the Committee has been kept apprised of and involved in settlement
discussions with the Parties, and it is my understanding that it will not oppose the terms of this
Agreement.
10.

The significant terms for the proposed settlement are as follows, as provided in the

Settlement Agreement in more detail:


I have agreed to (subject to approval of the Bankruptcy Court, as is the case with
all of the below terms), and the Committee does not oppose, allowance of CPIF’s
allowed secured claim in an amount equal to the lesser of (i) the total net proceeds
of CPIF’s Collateral or (ii) $25,750,000;



I agree to, within one business day of the Effective Date of the Debtor’s confirmed
chapter 11 plan (the “Effective Date”), pay CPIF the total of such net cash proceeds
then held by me, up to the amount of CPIF’s allowed secured claim;



If, by July 31, 2021, not all of the non-cash components of CPIF’s collateral (i.e.
the Crescent Parc property in McKinney, Texas) have been sold, then I (then in my

DECLARATION OF DAVID WALLACE

4

Case 19-40426

Doc 650

Filed 12/31/20 Entered 12/31/20 16:36:45
Document
Page 5 of 31

Desc Main

capacity as Liquidation Trustee) will hold an auction to sell such property on
August 2, 2021 and pay CPIF the net proceeds of such subsequent sale at closing
(to occur no later than September 7, 2021), subject to satisfaction of allowed
secured claims having priority over CPIF with respect to such proceeds, up to the
amount of CPIF’s allowed secured claim;


Counsel of record for the Class-Action Plaintiffs will receive a $600,000.00
allowed claim against the Debtor’s estate, which will be paid as an administrative
claim (as defined in the Settlement Agreement, the “Class-Action Resolution
Claim”);



CPIF agrees not to oppose Plan confirmation as long as the Plan is modified in the
manner described in the Settlement Agreement and does not contain provisions
contrary to the terms of the Settlement Agreement. CPIF will also not oppose the
Trustee’s recent motion to consolidate certain non-debtor entities, which is also
scheduled to be heard at Plan confirmation;



CPIF shall retain its lien on the CPIF Collateral (or the applicable proceeds thereof)
until its Allowed CPIF Claim is satisfied in accordance with the confirmed Plan.
CPIF shall retain its right to credit bid any unpaid amount of the Allowed CPIF
Claim on any remaining unliquidated CPIF Collateral;



All assets of the Debtor will pass, under the Plan, to the Liquidation Trust free and
clear of any constructive-trust claims asserted by the Class-Action Plaintiffs; and



Upon the occurrence of conditions specified in the Settlement Agreement, the
Parties agree to mutual releases and the dismissal of the CPIF Adversary and the
Class-Action Adversary.

11.

With respect to the amounts to be paid to CPIF on the Effective Date in accordance

with the above terms, as of the filing of this Motion, the Debtor’s estate holds in escrow at least
$17,895,852.33 in total net proceeds from the sales of the property known as Frisco Wade
Crossing, a commercial retail development (located at 5855 Preston Rd, Frisco, Texas 75034) in
the City of Frisco, Collin County, Texas. Such sales were approved by previous orders of this
Court and took place in late 2019 and early 2020. See Docket Nos. 325, 343, and 376. The net
proceeds of those sales are currently being held in escrow in accordance with the terms of those
Court orders. I believe that all parties, other than CPIF, claiming an interest in such proceeds or
to the net sale proceeds of any sale of Crescent Parc are listed on Exhibit B to the Rule 9019 Motion
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and were provided notice of the motion, as reflected on the applicable affidavit of service issued
by noticing agent Kurtzman Carson Consultants, LLC and filed in this Bankruptcy Case. See
Docket No. 467. While it is my understanding that any claims of EMJ Construction to such
proceeds would be subordinate to the claims of CPIF under certain agreements entered into
between CPIF and EMJ Construction, I, with and through my counsel, am still in the process of
determining whether any subcontractors hold secured interests having priority over CPIF’s
interests in such proceeds. The Settlement Agreement provides that CPIF would receive the total
net proceeds of CPIF Collateral (up to the allowed amount of its claim) only after the satisfaction
of any such priority subcontractor claims ultimately allowed. The Plan modifications proposed
and circulated in connection with the Rule 9019 Motion provide for the establishment of reserves
on account of subcontractor claims potentially having priority over CPIF pending the claims
reconciliation and objection process. See Docket No. 645.
12.

It is my belief and understanding that, when taken together, all of the relevant

factors from the Supreme Court’s and the Fifth Circuit’s requirements for analysis of the proposed
settlement weigh in favor of approval, as follows:


Probability of Success in Litigation: All litigation presents a degree of risk. While
I believe that the estate would ultimately be successful on the merits in both the
CPIF and Class-Action Adversary, the other Parties have expressed similar
confidence in their causes of action and defenses. I believe it is reasonable and
prudent to avoid the inevitable costs and delays associated with trying the claims at
issue and believe that the proposed settlement represents a more efficient and
economical method of resolving its objections. Accordingly, the avoided costs and
certainty of the results are a benefit to the creditors of the Debtor’s estate.



Complexity, Expense and Likely Duration: Resolving all issues in connection with
the disputes among the Parties will require the parties to research and brief
complicated issues, as well as prepare for hearings or trials. Moreover, the
Settlement Agreement resolves multiple disputes, many of which would need to be
litigated consecutively in order to avoid potentially superfluous administrative
expenses. In short, it could easily be costly and time-consuming to have the Court
resolve all the disputes in this Bankruptcy Case, and I believe that all Parties benefit
(as do the creditors of the Debtor’s estate) from the efficiencies gained by avoiding
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contested hearings and litigation. Time considerations are of added importance in
this case given the nature of the body of creditors asserting claims against the
Debtor’s estate. Here, many of the over 200 “investor” creditors seeking recovery
from the estate are retirees who invested all or a significant portion of their life
savings into the Debtor enterprise and many of whom are greatly concerned over
the possibility of years of litigation, even should the results be favorable. Several
creditors have passed away during the pendency of this Bankruptcy Case, leaving
their estates holding their claims. While not the primary factor in agreeing to the
settlement, I believe this to be a compelling factor in considering the time involved
in pursuing prolonged litigation with the other Parties.


All Other Factors Bearing on the Wisdom of the Compromise: All the creditors of
Debtor will directly benefit from the approval of the Settlement Agreement. Most
notably, the Debtor’s estate will benefit from the reduction of CPIF’s claim, which
CPIF asserts is growing substantially on a daily basis absent a settlement due to
postpetition interest and expenses, from the resolution of these long-outstanding
disputes and the related costs of pursuing such disputes, and from the ability to
focus estate resources on other matters. Providing for the Class-Action Resolution
Claim was a requirement for the Class-Action Plaintiffs’ participation in the
Settlement Agreement, and resolution of the Class-Action Adversary was a
necessary component of CPIF’s participation in the settlement. I believe that
providing for the Class-Action Resolution Claim through the Plan and Settlement
Agreement is reasonable and appropriate under the circumstances and given the
nature of the disputes at issue in the Class-Action Adversary. The proposed
settlement is the result of arms-length negotiations among myself on behalf of the
estate and the other Parties, in consultation with the Committee. As such, when all
“other factors bearing on the wisdom of the compromise” are considered, the
proposed settlement merits approval.
TESTIMONY IN SUPPORT OF CONSOLIDATION MOTION

13.

The following testimony is based on my review of records of and about the Debtor

(and Subsidiary Debtor and Non-Debtor Entities) in my capacity as Trustee in this Bankruptcy
Case and is applicable both to the Consolidation Motion and to Plan confirmation. The Subsidiary
Debtors and the Non-Debtor Entities were each at one time wholly-owned and controlled by
Phillip Carter and/or by entities that Mr. Carter controlled, managed, and/or owned. Mr. Carter’s
business focused on real estate development, with each of the Subsidiary Debtors (other than
North-Forty Development, LLC and Carter Family Office, LLC) and Prosper Flex each owning
particular real estate assets in either Texas or Oklahoma. Specifically, Prosper Flex, a Texas
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limited liability company formed in 2015 by Mr. Carter, with the PC Legacy Two Trust (another
Phillip Carter-related entity) as its initial member, was the entity set up to own the deed to Prosper
Business Park, a real estate development of flex office and warehouse space located southeast of
North Dallas Parkway and Prosper Trail on Cook Lane in Prosper, Texas (“Prosper Business
Park”). I have observed that it has been alleged that Mr. Carter represented to investors that the
Prosper Business Park project had an estimated land value of more than $16 million and an
estimated completed value of $75 million at the time of the investor-related activities described
below.
14.

Debtor records and information provided by the Securities and Exchange

Commission (the “SEC”) and the Texas State Securities Board support the allegation that, starting
in or before July 2015 and continuing through at least February 2017, Mr. Carter, through and with
other individuals, raised over $40 million from more than 270 noteholders across the United States
(the “Investors”). In addition to such funds being used in Mr. Carter’s real estate enterprise, it has
been alleged (in, among other places, a January 25, 2019 complaint filed against Mr. Carter by the
SEC) that Mr. Carter misappropriated Investor funds, using the funds to finance his own expenses,
operate a luxury hunting ranch in Oklahoma (an asset held in the name of Subsidiary Debtor
Double Droptine Ranch, LLC), and to pay certain Investors to perpetuate the alleged fraudulent
scheme. More background information about this scheme is contained in paragraphs 15 through
26 of the amended complaint [Docket No. 28] filed in Adversary No. 20-04054, with such
paragraphs incorporated herein by reference.
15.

In exchange for their payment towards Mr. Carter’s real estate enterprise (allegedly

often described as an investment in one or more of the particular real estate properties), Investors
received promissory notes. Many, if not most, investor claimants who have filed claims in this
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Bankruptcy Case (250 in total, as reflected on the Investor Claims Schedule) included such
promissory notes with their proof of claim, as reflected in the official claims registry in this
Bankruptcy Case. Texas Cash Cow, a Texas corporation formed by Mr. Carter in 2007 and owned
and managed by Mr. Carter as President, was the main entity used by Mr. Carter for soliciting
and/or receiving investments prior to him switching to the use of Subsidiary Debtor entity NorthForty Development, LLC (“North-Forty”) for such purpose. Many of the promissory notes given
in exchange for amounts paid by the Investors were not technically in the name of Texas Cash
Cow or any Subsidiary Debtor entity, even though funds received went to such entities. The notes
were instead generally made in the names of entities created by Bob Guess, an individual who has
since been convicted for his role in defrauding Investors and who used entity names similar to
Texas Cash Cow and North-Forty in the investment activities that gave rise to the claims in this
Bankruptcy Case. As reflected in the bank records of the Debtor, Subsidiary Debtors, and nonDebtor Entities, the funds received from Investors, however, either went directly to Texas Cash
Cow or North-Forty or through Bob Guess’s company Texas First Financial (not a Debtor affiliate)
to one of those entities for the benefit of Carter and his business enterprise. For example, as evident
in my review of bank statements and information of the Debtors, Texas Cash Cow had a Legend
Bank (account ending in 6738) into which Subsidiary Debtor Christian Custom Homes, LLC
(“CCH”) initially deposited funds in July 2015. Over the following months, several million dollars
in Investor funds were deposited into the account, with Prosper Flex and Subsidiary Debtors FWC
and CCH receiving a few large payments from the account (over $3 million to Prosper Flex,
$700,000 to FWC, and over $1 million to CCH). In December 2015 and January 2016, the
remaining funds (over $1 million) were transferred to North-Forty and, within days of that transfer,
then transferred to an account held by MES. Such account activity continued between North-Forty
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and the other entities in the years that followed. No matter how the funds came in, I have seen no
evidence that corporate formalities were adhered to or that intercompany claims were separately
documented for all of the movement of such funds between the Subsidiary Debtors and the NonDebtor Entities, collectively.
16.

On August 5, 2016, Mr. Carter filed a “Certificate of Termination” for Texas Cash

Cow with the Texas Secretary of State’s office citing a voluntary decision to wind up the entity.
Based on my review of the Debtor’s records, however, it is evident that no change was made in
how Investors that had notes relating to a Texas Cash Cow entity were communicated with or
treated internally for the purposes of repayment. Lists maintained and reviewed by the Carter
enterprise included all Investor-related claimants together before and after 2016 regardless of
whether initial funds were passed through a Texas Cash Cow or North-Forty note and/or account.
17.

On or before early 2017, following the Investor-related activities discussed above,

Crossland Construction Company, Inc. (“Crossland”), the contractor on the real estate projects
held in the names of Prosper Flex (i.e. the Prosper Business Park) and Subsidiary Debtors FWC
(i.e. the project previously referred to in this case as the “FWC Development” or “Frisco Wade
Crossing”) and MES (i.e. the project previously described in this case as “Crescent Parc”), engaged
in certain disputes with Mr. Carter over the construction projects, culminating in Crossland filing
suit against those two Subsidiary Debtors 3 and entering into arbitration with Prosper Flex. In July
2017, Crossland, Prosper Flex, FWC, and MES entered into a settlement through which Prosper
Flex sold the Prosper Business Park to Crossland for cash and certain credits related to the release
or assignment (to North-Forty for subsequent release) of certain liens Crossland allegedly held

3

On March 2, 2017, Crossland filed suit in the 429th Judicial District Court of Collin County, Texas, Cause No.
429-01033-2017, for breach of contract, among other things, claiming that FWC owed Crossland over $1.9 million
for labor and materials furnished in connection with the FWC Development. On March 2, 2017, Crossland filed a
similar suit against MES, Cause No. 429-01040-2017 in the same Collin County court.
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against the FWC and MES projects and Crossland’s agreed dismissal of the pending suits
described above. The check for the cash portion of the settlement amount was made out to both
Prosper Flex and North-Forty. Based on bank records, it appears that these funds were deposited
into a Prosper Flex account, which was then depleted over the course of the following year by
transfers to the accounts of Subsidiary Debtors, North-Forty, Christian Custom Homes, LLC,
Carter Family Office, LLC, and Double Droptine Ranch, LLC, as well as by transfers to personal
accounts held by Phillip Carter.
18.

On or about January 18, 2019, CFO Management Holdings, LLC was created to

hold and manage the underlying assets of the Subsidiary Debtors. At the same time as the creation
of the holding company, Mr. Carter surrendered his control and management over the Subsidiary
Debtors, and SierraConstellation Partners, LLC, an interim management and advisory firm, and
its founder and CEO Lawrence Perkins took over management of the Debtor’s businesses and
prepared them for chapter 11 bankruptcy. Soon after the Petition Date, the Court appointed me to
take over administration of the Bankruptcy Case.
19.

In the months following my appointment, my professionals and I reviewed

available documents and records regarding the Subsidiary Debtors’ assets, liabilities, contracts,
transactions, and other activities engaged in prior to the Bankruptcy Cases and my appointment.
During that time, it became evident that the entities were operated not as separate and distinct
entities but as part of the bigger real estate development enterprise of Mr. Carter. This led to my
filing of the initial substantive consolidation motion filed in this case and, ultimately, the
substantive consolidation of the Subsidiary Debtor entities into the Debtor.
20.

Since that time, my professionals and I have had the opportunity to delve deeper

into the financial and related history of the Subsidiary Debtors and, in doing so, have seen the
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similar financial integration and lack of corporate formalities between the Subsidiary Debtors and
the Non-Debtor Entities. For example, the documents and records of which I am a custodian for
the Carter enterprise include documents for both Texas Cash Cow and Prosper Flex, with emails
relating to those entities sent from the Carter enterprise’s email servers and/or Mr. Carter’s
msn.com email address. Funds were transitioned to and from the Non-Debtor Entities in the same
fashion as between the Subsidiary Debtors. As described above, the Crossland settlement involved
FWC and MES receiving releases but Prosper Flex and North-Forty paid funds in exchange for
the Prosper Flex asset. Further, a review of the claims filed in this Bankruptcy Case shows that
the dozens of Investors who made payments to the Carter entities in 2015 generally did so through
Texas Cash Cow and were given a corresponding promissory note (though, as noted above, such
notes almost exclusively in the name of a closely named entity held by Bob Guess). Such investors
were sometimes later paid by North-Forty after Texas Cash Cow’s account was shut down and the
funds transferred to other entities. Carter and his employees made no apparent distinction between
those Investors who gave funds through Texas Cash Cow or those who gave funds through NorthForty both in how those funds were treated and in how they represented to such creditors that they
would be paid from the sale of now-Debtor assets. All of these events and pre-Petition Date habits
of the Non-Debtor Entities and Subsidiary Debtors have led me to believe that substantive
consolidation is the most appropriate path forward to both acknowledge the reality in how business
was conducted through these entities and to avoid the costs and inefficiencies related to
perpetuating this “on-paper” difference and separation between the Non-Debtor Entities and
Subsidiary Debtors.
21.

I am not aware of any currently separate assets or liabilities held by the Non-Debtor

Entities other than potential causes of action associated with the Crossland transaction that would
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become an asset of the estate (to the extent that they could not be considered pursuable by the
Estate at this time) and potential causes of action against “investor” parties who made their
payments to and through Texas Cash Cow and were paid in full prior to the filing of the Bankruptcy
Case. As to the Non-Debtor Entities’ liabilities, I do not deny that Investors whose funds went
into the Carter enterprise through Texas Cash Cow (versus North-Forty following transition to use
of that entity for solicitation and transfer of funds) are creditors of the estate to the extent that they
are unpaid. And to the extent such Investors were paid pre-Petition Date, the Trustee believes the
Debtor’s estate should have the right to pursue actions appropriate to avoid “net winners” in the
Ponzi-scheme context of these cases. Notably, almost all of the Investor creditors in this case are
in the same boat, as they have promissory notes in the name of non-Debtor entities but paid funds
into the Carter businesses and were promised repayment. I believe that any attempt to deny the
status of such Investors as creditors of the estate would be costly and futile, provided that such
funds were actually paid and remain unpaid. Because of this reality and because the substantive
consolidation should not expose the estate to additional liabilities, I believe that this is the best
path forward for the estate and all creditors.
22.

Based on my review, it appears that many Investors and other creditors ultimately

dealt with the Non-Debtor Entities as part of the larger economic unit of entities under the control
of Mr. Carter. Entity boundaries between the Non-Debtor Entities and the Subsidiary Debtors
were disregarded for the purposes of cash management, with funds flowing between those entities
without accompanying accounting records for such “intercompany” transactions, as evidenced by
the fact that the books and records of the Subsidiary Debtors had to be constructed in early 2019
in preparation for this Bankruptcy Case. The Investor creditors were given materials noting their
investments were in several real estate developments. Bank records show that Investor funds were
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moved to different Carter projects despite where originally deposited. Each of these realities
support the notion that the separate legal nature of the Non-Debtor Entities within the Carter
business enterprise was not respected and that, therefore, any attempt to separate the assets and
liabilities of the entities and the Debtor would be futile and harmful to creditors as a whole.
23.

In this instance, substantive consolidation would provide all creditors with several

benefits, while avoiding certain key harms. Substantive consolidation would clearly establish my
authority as Trustee (and the Liquidation Trustee, as applicable) to pursue avoidance actions
relating to the activities that the Carter business enterprise conducted through the Non-Debtor
Entities. This provides a potential monetary benefit to the estate for the benefit of creditors. That
benefit is warranted given the way the Carter enterprise intermingled and applied payments
received by creditors of the estate. The manner in which these entities operated as one overall
operation, notwithstanding Mr. Carter’s attempt to have real estate assets owned by separate
entities, dictates this approach to avoid the inequitable result of allowing similarly situated
creditors to be treated differently based on whether they made a payment to Mr. Carter’s business
in, for example, September 2015 versus February 2016. Based on my review of the Debtor’s bank
and other internal records, in the former month, such funds would have come through Texas Cash
Cow and in the latter month through North-Forty. The funds in either case were used for various
real estate projects owned by either Prosper Flex or a Subsidiary Debtor or for other personal or
business purposes of Mr. Carter. Any attempt to deny “creditor” status to the dozens of claimants
who paid funds into the Carter enterprise through Texas Cash Cow would cost the estate significant
administrative fees and require me to take a very insecure legal position. Similarly, Mr. Carter’s
use of funds from various sources for the Prosper Business Park without respecting corporate
distinctions justifies an estate interest and preserves potential benefit for the estate. Finally, I am
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not aware of any creditors of either Texas Cash Cow or Prosper Flex who are not already involved
in and/or aware of this Bankruptcy Case. Therefore, the substantive consolidation of the NonDebtor Entities not only better comports with reality but does not carry with it concerns about
prejudice to those creditors of the estate who are currently recognized as such.
24.

Ultimately, it is my belief that maintaining a separation between the Debtor and the

Non-Debtor Entities does not align with the realities of the case and causes harm to the estate and
creditors in the form of significant administrative costs (to attempt to deny creditor status to
claimants whose funds went into the Carter enterprises and properties) and the form of the causes
of action that may otherwise be outside of the Trustee’s reach for the benefit of the estate. In
making this decision, I reviewed and relied on bank statements provided by the TSSB and
accompanied by affidavits of their authenticity, as well as internal financial information and other
documentation that I believe reliable and supportive of my understanding that these purportedly
separate entities ultimately acted as one, unified entity.

Just as the original substantive

consolidation in this bankruptcy case, the consolidation proposed in the Plan and the Consolidation
Motion attempt to rectify these issues for the benefit of the estate and creditors and is in their best
interests.
TESTIMONY IN SUPPORT OF PLAN CONFIRMATION
25.

The following testimony primarily focuses on the confirmability of the Plan under

the Bankruptcy Code and other issues pertaining to confirmation of the Plan.
26.

Based on the information known to me and the plan-confirmation provisions of the

Bankruptcy Code as I understand them, the Plan complies fully with the requirements of §§ 1122,
1123, and 1129(a) of the Bankruptcy Code, as well as the other applicable provisions of the
Bankruptcy Code.
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As to § 1122 of the Bankruptcy Code, the Plan’s classification scheme conforms to

the statute, as the Plan separately classifies Claims based on valid business and legal reasons.
Specifically, Article 3 of the Plan classifies Claims and Interests into 13 separate classes. That
classification scheme is rationally based because it is based on the respective legal rights of each
holder of a Claim against or Interests in the estate, and the proposed classifications were not
proposed to create a consenting impaired class or to manipulate class voting.
28.

As to § 1123(a)(1) of the Bankruptcy Code, Article 3 of the Plan designates 13

separate classes of Claims and Interests, other than Claims of a kind specified in §§ 507(a)(l),
507(a)(2), or 507(a)(8) of the Bankruptcy Code, as well as a class of Interests. The Plan designates
classes of Claims and Interests that require classification. So the Plan satisfies the requirements
of § 1123(a)(1) of the Bankruptcy Code.
29.

As to § 1123(a)(2) of the Bankruptcy Code, Article 3 of the Plan specifies which

classes of Claims and Interests are not impaired under the Plan. So the Plan satisfies the
requirements of § 1123(a)(2) of the Bankruptcy Code.
30.

As to § 1123(a)(3) of the Bankruptcy Code, Article 3 of the Plan specifies which

classes of Claims and Interests are impaired, and their treatment, under the Plan. Accordingly, the
Plan satisfies the requirements of § 1123(a)(3) of the Bankruptcy Code.
31.

As to § 1123(a)(4) of the Bankruptcy Code, and as reflected in the treatment set

forth in Article 3 of the Plan, the treatment of each of the Claims and Interests in each particular
class is the same as the treatment of each of the other Claims or Interests in such class or the holder
of a particular claim or interest has agreed to a less favorable treatment of such particular claim or
interest. The Plan satisfies the requirements of § 1123(a)(4) of the Bankruptcy Code.
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As to § 1123(a)(5) of the Bankruptcy Code, Article 4 and various other provisions

of the Plan provide adequate means for implementation of the Plan. Specifically, the Plan provides
for, among other things: the creation of the Liquidation Trust, procedures and timelines for making
distributions to creditors, the treatment of executory contracts, the payment of appropriate statutory
fees, the cancellation of notes, instruments, and other documents, and mechanisms for addressing
disputed claims.

Accordingly, the Plan satisfies the requirements of § 1123(a)(5) of the

Bankruptcy Code.
33.

As to § 1123(a)(6) of the Bankruptcy Code, this section is not applicable, as the

Debtor is not a publicly traded corporation.
34.

As to § 1123(a)(7) of the Bankruptcy Code, under the Plan, a Liquidating Trust will

be established. This is consistent with the interests of creditors and equity holders and with public
policy with respect to the manner of selection of the Liquidation Trustee. The Plan satisfies the
requirements of § 1123(a)(7) of the Bankruptcy Code.
35.

Section 1123(a)(8) of the Bankruptcy Code is not applicable as the Debtor is not an

individual.
36.

With respect to § 1123(b) of the Bankruptcy Code, Plan Article 5 describes the

treatment of executory contracts and unexpired leases. Specifically, the Plan provides that all
Executory Contracts of the Debtor (that have not been previously assumed or rejected by order of
the Bankruptcy Court) will be rejected as of the Confirmation Date in accordance with §§ 365 and
1123 of the Bankruptcy Code, other than the Specified Contracts that the Trustee elects to assume
under the Plan. Entry of the Confirmation Order by the Bankruptcy Court will constitute approval
of the rejection of such Executory Contracts in accordance with §§ 365 and 1123 of the Bankruptcy
Code. Accordingly, the Plan satisfies the requirements of § 1123(b)(2) of the Bankruptcy Code.
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The Plan also complies with Bankruptcy Code § 1129(a) requirements for

confirming a plan. On July 22, 2020, after due notice and a hearing, the Court entered an Order
approving the Disclosure Statement, finding that it contained “adequate information” within the
meaning of § 1125 of the Bankruptcy Code, and establishing procedures for the Debtor to solicit
votes on the Plan. The Trustee, through counsel, solicited acceptances or rejections of the Plan
from holders of Claims in each class of impaired Claims that are to receive distributions under the
Plan. Accordingly, the Plan satisfies the requirements of § 1129(a)(2) of the Bankruptcy Code.
38.

The Plan was proposed in good faith, with the legitimate and honest purpose of

distributing Debtor assets for the benefit of creditors. Likewise, the Plan is the result of arms’
length discussions and negotiations among the Trustee, the Committee, counsel for the plaintiffs
in the Class-Action Adversary, CPIF Lending, and other key and relevant stakeholders. The Plan,
with its compromises, settlements, and proposed treatments clearly promote the objectives and
purposes of the Bankruptcy Code.

Therefore, the Plan complies with § 1129(a)(3) of the

Bankruptcy Code.
39.

The Plan provides that all fees to which the Professionals may be entitled in

connection with this Chapter 11 Case are subject to approval by the Bankruptcy Court as
reasonable. Plan Article 2.3.2 provides that the Trustee or Liquidation Trustee, as applicable, will
pay in full Professional Claims in Cash as soon as reasonably practicable after such Claims are
Allowed by order of the Bankruptcy Court. Under the Plan, payment of professional fees incurred
during the case are subject to final Court approval. Accordingly, the Plan satisfies the requirements
of § 1129(a)(4) of the Bankruptcy Code.
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The Plan provides that a Liquidation Trust will be established and will be

empowered to act as necessary to implement the Plan. The Plan thus satisfies the requirements of
§ 1129(a)(5) of the Bankruptcy Code.
41.

The Plan does not provide for the change of any rate that is within the jurisdiction

of any governmental regulatory agency or commission after the occurrence of the Effective Date.
Accordingly, the provisions of § 1129(a)(6) are not applicable and so are satisfied.
42.

The Plan is in the best interests of creditors. Each holder of a claim or interest of

such class—(i) has accepted the plan; or (ii) will receive or retain under the plan on account of
such claim or interest property of a value, as of the Effective Date of the Plan, that is not less than
the amount that such holder would so receive or retain if the Debtor were liquidated under
Chapter 7 of the Bankruptcy Code on such date. Accordingly, § 1129(a)(7) of the Bankruptcy
Code is satisfied.
43.

The Plan has been accepted by the requisite Classes of creditors. As reflected in the

ballot report and accompanying declaration filed in connection with Plan confirmation, Classes 1,
3, 4, 6, 9, and 10 voted, each impaired under their treatment in the Plan, voted to accept the Plan.
No timely ballots for or against the Plan were returned by eligible voters in Classes 2, 5, and 7,
and, accordingly, as provided in the Plan and Disclosure Statement, those classes are deemed to
have accepted the Plan. There were no eligible voters in Class 8. The only class to have rejected
the Plan is Class 2 – CPIF Lending Secured Claim, containing one creditor, CPIF Lending.
Accordingly, the Plan satisfies the requirements of § 1129(a)(8) of the Bankruptcy Code with
respect to all classes except for Class 2.
44.

With respect to Class 2, CPIF’s support of the Plan is directly impacted by whether

the Court approves the Settlement Agreement that is the subject of the Rule 9019 Motion,
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In connection with the Settlement Agreement, I have proposed Plan

modifications, agreed to by CPIF Lending, that would conform the treatment of CPIF Lending’s
Class 2 claim to the terms of the Settlement Agreement. Therefore, provided that the Court
approves the Settlement Agreement, CPIF Lending no longer opposes confirmation of the Plan or
the treatment provided for it therein despite its initial vote to reject the Plan.
45.

The Plan provides for payment of priority claims. Plan Article 3.3.8 provides that

holders of Allowed Priority Non-Tax Claims will receive will be paid in accordance with the terms
of § 1129(a)(9)(C) of the Bankruptcy Code. The Plan provides that the Holder of each Allowed
Priority Tax Claim due and payable on or before the Effective Date will receive Cash in an amount
equal to the full unpaid amount of such Allowed Priority Tax Claim on the later of (a) the Effective
Date if such Priority Tax Claim is Allowed as of the Effective Date, or (b) the applicable
Allowance Date. Consistent with § 1129(a)(9)(A) of the Bankruptcy Code, Article 3 of the Plan
also provides that all Allowed Professional Fee Claims will be paid by the Debtor on or after the
effective date to the extent approved by the Court. The Plan satisfies the requirements of
§ 1129(a)(9) of the Bankruptcy Code.
46.

The Plan has been accepted by six impaired classes (Classes 1, 3, 4, 6, 9, and 10)

and deemed accepted by three additional classes (Classes 2, 5, and 7). To the best of my
knowledge, there are no insiders in any of these accepting classes. Thus, at least one non-insider
class of impaired creditors accepted the Plan. Accordingly, the Plan satisfies the requirements of
§ 1129(a)(10).
47.

The Plan contemplates liquidation and, therefore, provides for the establishment of

a Liquidation Trust to accomplish that purpose. Accordingly, the Plan satisfies the requirements
of § 1129(a)(11).
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The Plan provides for payment of all fees due and payable under Section 1930 of

Title 28 of the United States Code before the Effective Date will be paid out of cash on hand in
the Estate on the Effective Date. The Trustee or Liquidation Trustee will pay any applicable U.S.
Trustee Fees for each quarter as may be required until the Debtor’s Chapter 11 Case is converted,
dismissed, or closed, whichever occurs first. The Trustee and Liquidation Trustee, as applicable,
will retain all rights to contest any such fees, including but not limited to the amount, extent, or
applicability of such fees. The Plan further provides that after the Effective Date, the reorganized
Debtor will be responsible to pay any post-confirmation fees when due and payable. The Plan
complies with section 1129(a)(12) of the Bankruptcy Code.
49.

The Debtor does not have any obligations to pay or fund retiree benefits; thus, the

provisions of Bankruptcy Code § 1129(a)(13) are not applicable. The Debtor is not an individual
and does not have any obligations to pay or fund domestic support obligations; thus, the provisions
of §§1129(a)(14) and (a)(15) are not applicable.
50.

The Plan does not provide for property transfers by a corporation or trust that is not

a moneyed, business, or commercial corporation or trust; thus, the provisions of § 1129(a)(16) of
the Bankruptcy Code do not apply.
51.

The Plan provides for the compromise and settlement of certain disputes with

respect to holders of certain Investor Principal Claims. The Plan implements the compromise and
settlement of such claims and constitutes a motion for approval of that settlement. On the Effective
Date, consenting holders of Investor Principal Claims will be deemed to compromise and settle
such claims as set forth in the Investor Claim Schedule. A copy of the Investor Claim Schedule
was initially attached as Exhibit C to the approved Disclosure Statement and an updated version
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(updated to include certain corrections identified since the original filing) is included in the Plan
Supplement.
52.

Through the Plan vote solicitation process, each such claimant was sent a

Disclosure Statement outlining the proposed settlement structure and results, which included the
ability to dispute the proposed settlement amount and, therefore, opt out of the settlement of
Class 10 claims. Holders of Class 10 Investor Principal Claims who opt out of the settlement will
have their individual claims adjudicated in accordance with the Plan’s general claims-allowance
provisions. Those holders who were listed on the Investor Claim Schedule and did not dispute the
settlement shall have their Class 10 Allowed Claim set at the amount indicated therein. Such
amount was calculated to take into account interest or other payments already received by such
claimants and the amount of their initial investment, as reflected in the Debtor’s records.
53.

There are 250 Investor Claims listed on the Investor Claim Schedule, each of which

reflects a Proof of Claim filed in this Chapter 11 Case. The Investor Claim Schedule includes the
settlement amount of each such claimants Class 10 Investor Principal Claim. I and my counsel
have reviewed records maintained by the Phillip Carter enterprise regarding the amounts
outstanding to Investor claimants. It is my understanding that Suzy Givens, a Carter employee,
maintained such a list, updating as Investors were paid interest. I have also reviewed related bank
statements and information provided by the Texas State Securities Board resulting from their
review of the movement of funds throughout the Carter enterprise, including payments from and
to Investors. These documents, as cross-referenced and checked against information provided in
Proofs of Claims and elsewhere in the Debtor’s records, have formed the foundation for my belief
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that the amounts set forth in the Investor Claim Schedule are well-based on the actual financial
activity giving rise to such claims.
54.

Settling the Allowed amount of such claims at the amounts indicated is reasonable,

in the best interest of the Estate and creditors, and a fair and equitable compromise given the
amounts involved. This approach spares the Estate the significant expense involved in filing suit
with respect to smaller interest payments while both providing some benefit to the Estate on
account of such payments (i.e. claim reduction) and not precluding the Trustee’s (or Liquidation
Trustee’s) ability to clawback amounts received where warranted, as the compromise contemplates
settlement of claimants’ Class 10 claims disputes only and not potential subsequent avoidance
actions.
55.

The proposed settlement and compromise reflected in the Investor Claim Schedule

and Plan with respect to certain Class 10 Investor Principal Claims should be approved because
the relevant factors from the Supreme Court’s and the Fifth Circuit’s requirements for analysis of
the proposed settlement weigh in favor of approval. While I believe that I would ultimately be
successful in disputing aspects of the claims listed on the Investor Claim Schedule (i.e. disputes
regarding entitlement to interest, amounts already received in payment, etc.), in most instances the
cost of pursuing such objections would be greater than the benefit received upon success. Pursuing
such a volume of litigation would also bring significant delays and related costs to the Estate.
Repeated, individual litigation efforts are particularly unnecessary when the data available to the
Trustee and the Investor claimants regarding these claims have provided the option of a more
straightforward and unified approach to addressing the disputes and related negotiations. In such
instances where an avoidance action is warranted, both the Estate and the creditor involved would
remain free to move forward without concerns relating to amounts having been already distributed
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based on the avoidable amounts being included in an Investor’s claim. And in such instance, an
Investor would generally have a separate claim against the Estate for any amounts clawed back.
56.

Further, with respect to Class 10 Investor Principal Claims, Plan Article 3.3.10

provides that to the extent that any Investor receives payment on account of an Investor Claim
through the Class-Action Adversary or any other means, such Investor Principal Claim will be
reduced by the amount of such payment. Within fourteen days of receiving any such payment on
account of an Investor Claim, such Investor must notify the Trustee or Liquidation Trustee, as
applicable, of such payment (along with information regarding any anticipated future payments)
and return any Distributions already received from the Liquidation Trust that are attributable to
the reduced portion of the Investor Claim (i.e. attributable to the amount of such Claim that was
received as payment through other means) so that such funds may be distributed in accordance
with the Plan based on the updated unpaid Investor Claim total(s).
57.

Therefore, the settlements and compromises with the holders of Investor Principal

Claims are fair and equitable and in the best interest of the Debtor’s estate and creditors. And
likewise confirmation of the Plan is appropriate, is in the best interests of all parties in interest,
complies with the requirements of the Bankruptcy Code, and should be approved.
TESTIMONY IN SUPPORT OF SALE OF RANCH PROPERTY
58.

The following testimony primarily focuses on the relief requested in the Sale

Motion, i.e. approval of the sale of the Double Droptine Ranch to a buyer on the same or
substantially similar terms as those detailed in the Sale Motion.
59.

I have significant experience and expertise in addressing distressed assets such

those owned by the Debtor’s estate. I am general counsel of Trigild Incorporated, a full-service
real estate company that focuses on fiduciary services and receiverships, and prior to joining
Trigild, I worked in litigation and real estate for Fulbright & Jaworski (now Norton Rose
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Fulbright). The great majority of my work has involved distressed real estate and the associated
workouts.
60.

The property that is the subject of the Sale Motion is a wild game ranch called the

Double Droptine Ranch located in Love County, Oklahoma (as more precisely described in the
property description attached to Exhibit A to the Contract (as defined below), the “Ranch”).
Before substantive consolidation of the assets and liabilities of the Debtor and Subsidiary Debtors,
the Ranch was under the name of Double Droptine Ranch, LLC. The Ranch is a high-fenced ranch
of both native and exotic wildlife and includes a 3200 square foot ranch house, a separate ranch
house for a caretaker or guests, a horse barn, and game cleaning area.
61.

In accordance with the Court’s Order Granting Chapter 11 Trustee’s Motion for

an Order Authorizing the Retention of Real Estate Brokers [Docket No. 197] (the “Broker Order”),
I, on behalf of the Debtor’s estate, retained Tyler Thomas (the “Broker”), currently of Briggs
Freeman Sotheby’s, to market the Ranch for sale. The Broker has taken numerous steps to ensure
the thorough marketing of such properties, including the following:


Publishing listing information, photos, and videos on the following sites:
TTRanchGroup.com, LandsofTexas.com, FarmandRanch.com, LandandFarm.com,
and LandWatch.com, resulting in the property being included in thousands of
searches, being viewed over 3,000 times, and generating hundreds of leads;



Placing ads for the Ranch in LAND Magazine (Summer, Fall, and Winter Issues),
Wall Street Journal, Lodestar Outdoor News Deer Hunting Issue, Modern Luxury
Dallas, and Farm & Ranch Magazine;



Including information about the Ranch in a sponsored email blast to Land.com
subscribers across the region and in an email blast sent to TT Ranch Group’s database
of almost 3,000 contacts;



Posting Ranch information across social media platforms, including both photo and
video content, generating 89,000 impressions; and



Hosting over 15 showings of the Ranch property.

DECLARATION OF DAVID WALLACE

25

Case 19-40426

Doc 650

Filed 12/31/20 Entered 12/31/20 16:36:45
Document
Page 26 of 31

Desc Main

With these marketing efforts, I believe that a sale of the Ranch to the below-referenced buyer or
another buyer under substantially the same or more favorable terms would be at market value and
beneficial to the Debtor’s estate.
62.

As of the writing of this Declaration, I have received six separate and independent

offers to purchase the Ranch. As part of the marketing and negotiation process, I invited the two
parties with the highest offers to participate in a bidding process to identify the highest bidder
between those two potential buyers. The result of that marketing and bidding process is the
contract for the sale of the Ranch (the “Contract”) entered into by Surplus Tines LLC (“Surplus
Tines”) and attached to the Sale Motion as Exhibit A. The terms of the Contract, subject to the
approval of this Court, include the following summarized terms, all as more thoroughly described
in the Contract:


Sale price of $3,200,000.00;



No inspection period;



$100,000 in non-refundable earnest money; and



Closing deadline of February 12th, 2021 (unless extended with my permission).

63.

At the time of the filing of this Declaration, I intend to proceed with a sale of Ranch

to Surplus Tines under the terms of the Contract, as an offeror who has provided the highest and
best offer to date at terms that I believe to be acceptable and beneficial to the Debtor’s estate.
However, the Contract contemplates the possibility of my entertaining additional offers prior to or
at the hearing on this Motion (the “Hearing”). I will ultimately seek approval for whatever sale
arrangement I believe, in my judgment, is the most favorable to the Debtor’s estate and creditors
(any offeror presenting an offer for Ranch, including Surplus Tines, a “Potential Buyer”). Should
I identify one or more Potential Buyers prior to the Hearing who are willing to purchase Ranch
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under more favorable terms for the Debtor’s estate than those provided above and in the Contract,
I intend to provide that information to the Court at the Hearing and request that the sale proceed
with that Potential Buyer(s) under such more favorable terms.
64.

Ultimately, I believe that it is prudent to proceed with a sale of Ranch to Surplus

Tines or any Potential Buyer under terms substantially similar to the above terms and the other
terms provided in the Contract. Therefore, I have sought authorization to ultimately close on a
sale of Ranch with another Potential Buyer other than the specific buyer named at the Hearing
(and/or in any order granting this Motion) in the event that closing does not occur with that
specifically named buyer, provided that such closing was under terms substantially similar or more
favorable to those provided in the Contract (such alternative buyer, a “Back-Up Buyer”). Based
on my experience in the real-estate market and an evaluation of appraisal and other interested
purchaser information, I believe that the above terms and process will result in a sale of Ranch at
market value.
65.

I estimate that the costs of sale of Ranch, including commissions, fees, title policy,

costs of document preparation and recordation, and other closing costs would total approximately
8% of the purchase price or roughly $256,000. In a sale to Surplus Tines, the Broker would be
paid a commission of 6% of the sales price.
66.

Legend Bank has filed a proof of claim in this case based on a 2016 loan agreement

and accompanying note and mortgage on the Ranch. In its proof of claim, Legend Bank claims to
be owed $1,412,497.19 as of the Petition Date, including certain interest and late charges. See
Claim No. 72 in the Official Claims Registry. I am in the process of reviewing the validity of
Legend Bank’s claim as asserted. Such scrutiny is particularly warranted give the nature of the
activity in which Mr. Phillip Carter, who appears to have signed the documents on which Legend
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Bank’s claim is based, was engaging in 2016 and the surrounding time periods. It is my
understanding based on my review of the Debtor’s business records, that at the time of the 2016
transaction with Legend Bank, Mr. Carter was primarily using funds from “investors” in his
business activities, including those activities of Double Droptine Ranch, LLC, a Subsidiary Debtor
and borrower under the Legend Bank loan documents. The Carter enterprise was significantly in
debt to such investors at that time. Its use of investor funds operated as a Ponzi scheme, with funds
from new investors used to pay other investors, as well as used for the properties of the Carter
enterprise, including the Ranch, and for Mr. Carter’s personal activities. Accordingly, I believe
that there is reason to challenge the extent and status of Legend Bank’s claim as a fraudulent
transfer or otherwise. Pending determination of the validity and extent of Legend Bank’s lien, I
believe Legend Bank’s interests will be protected through the reserve proposed in the Sale Motion
and the Plan.
67.

Certain creditors (the “Class-Action Plaintiffs”) of the Debtor have asserted a

priority secured interest in Ranch, claiming that other secured claims are subordinated to such
creditors’ interests under various grounds, including the doctrine of constructive trust. These
claims were asserted in a complaint filed against the Debtor and CPIF Lending, among others, on
December 6, 2019. A copy of the most recent complaint in that adversary is available at Docket
No. 27 in Adv. Case No. 19-04096. Settlement of this dispute is the subject of the Rule 9019
Motion discussed above.
68.

As to other encumbrances on the property, I believe that those encumbrances will

either be addressed or preserved at closing. To the best of my knowledge, as of the filing of the
Sale Motion there are no outstanding ad valorem tax obligations for years prior to 2019. Any
outstanding 2019 and 2020 ad valorem taxes are to be paid at closing, and, should closing take
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place in 2021, any liens securing year 2021 ad valorem property taxes will remain attached to the
real estate until paid. By this Motion, I am not intending to sell the Ranch free of easements and
similar property-related encumbrances (such as utility-related easements and the like) to the extent
that such encumbrances are valid and recorded in the records of Love County, Oklahoma as of the
filing of this Motion and purposefully designated as permitted encumbrances in the course of
finalizing the sale of Ranch (such surviving easements and similar encumbrances, the “Permitted
Encumbrances”).
69.

In my business judgment, it is in the best interests of the Debtor’s estate and its

creditors to sell Ranch under terms provided in the Contract or terms substantially similar or more
favorable than those provided in the Contract. In the event that closing cannot be completed during
the agreed-upon time period with Surplus Tines or another Potential Buyer approved at the
Hearing, then I believe, in my business judgment, that circumstances warrant proceeding with a
sale of Ranch with a Back-Up Buyer.
70.

Selling the Ranch under terms favorable to the Debtor’s estate under the current

market conditions is beneficial to the estate by furthering my ultimate responsibility and goal of
liquidating the Debtor’s estate for the benefit of creditors, eliminating costs related to maintaining
the Ranch (including the vast grounds and wildlife present at the Ranch), and avoiding some of
the uncertainties that are inherent to the real estate market. I believe that selling Ranch under the
terms described herein, through separately proposed and Court-approved bid procedures or
otherwise, would maximize the value of this asset for the Debtor’s estate and is in the best interests
of the Debtor’s estate and creditors. Therefore, I believe that the sale of Ranch as described herein
has sound business justification and should be approved.
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Finally, I have requested that the order approving the sale of Ranch be effective

immediately by providing that the 14-day stay under Bankruptcy Rule 6004(h) is waived. I believe
that a waiver of the 14-day stay is warranted to allow for prompt finalization of the then-approved
sale in order to facilitate a beneficial liquidation of Ranch and to end the associated liability of
maintaining the property.

[Remainder of the Page Intentionally Left Blank]
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Pursuant to 28 U.S.C. S 1746,I, David Wallace, declare under penalty of perjury that the

foregoing is true and accurate to the best of my knowledge and belief.

Dated: December

3t,2o2o

UtJf,

David Wallace
4131 North Central Expressway, Suite 775
Dallas, TX75204
Telephone: 21 4-7 ffi-T 51 6
Email: david.wallace@trigild.com
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