Case 16-03151-bjh Doc 107 Filed 04/26/17  ©mtnwn~t RaInminm aranns  oore @ i1t 0017

George H. Barber (State Bar No. 01705650)
gbarber@krcl.com

Robert N. LeMay (State Bar No. 12188750)
rlemay@krcl.com

Kane Russell Coleman & Logan PC

3700 Thanksgiving Tower

1601 Elm Street

Dallas, Texas 75201

Telephone: (214) 777-4264

Facsimile: (214) 777-4299

and

Martin Flumenbaum (New York Bar No. 1143387)
mflumenbaum@paulweiss.com

Roberta A. Kaplan (New York Bar. No. 2507093)
rkaplan@paulweiss.com

Paul, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas

New York, New York 10019

Telephone: (212) 373-3000

Facsimile: (212) 757-3990

COUNSEL FOR PLAINTIFF ECN CAPITAL (AVIATION) CORP.
UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

In re: Bankr. Case No. 16-31854-BJH

CHC GROUP LTD., et al., (Chapter 11)

Debtors,

Case No. 3:17-cv-00075-C
Adv. Proc. No. 16-03151-BJH

ECN CAPITAL (AVIATION) CORP.,

Plaintiff,
Supplemental Appendix in
Support of Plaintiff’s Objection to
the Bankruptcy Court’s Proposed
Findings of Fact and

Conclusions of Law

V.

AIRBUS HELICOPTERS (SAS),

Defendant.

N N N N N N N N N N N N N N N N N N

Related to ECF No. 94

1631854170427000000000004



¨1¤_2V1$;     $/«

1631854170427000000000004

Docket #0107  Date Filed: 4/26/2017


Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 2 of 191

SUPPLEMENTAL APPENDIX

- . Docket
Exhibit | Description Docket Entry
Full Transcript from February 6, 2017 Hearing on
Motion for Withdrawal of Reference; Scheduling
w Order; and Motion for Continuance of Trial, Stay of 16-3151-BJH 3
Deadlines and Brief in Support
Full Transcript from February 28, 2017 Hearing on
Motion to Dismiss Adversary Proceeding For Lack of
X Subject Matter and Personal Jurisdiction and on the 16-3151-BJH 86

Grounds of Forum Non Conveniens Filed by
Defendant Airbus Helicopters (SAS)




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 3 of 191

Dated: April 26, 2017 Respectfully submitted,
New York, New York
By: _ /s/ Martin Flumenbaum
Martin Flumenbaum

Martin Flumenbaum (pro hac vice)
(New York Bar No. 1143387)

Roberta A. Kaplan (pro hac vice)
(New York Bar. No. 2507093)

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

1285 Avenue of the Americas

New York, New York 10019

Telephone: (212) 373-3000

Facsimile: (212) 757-3990

mflumenbaum@paulweiss.com

rkaplan@paulweiss.com

-and -
KANE RUSSELL COLEMAN & LOGAN PC

George H. Barber (State Bar No. 01705650)
Robert N. LeMay (State Bar No. 12188750)

3700 Thanksgiving Tower
1601 Elm Street

Dallas, Texas 75201
Telephone: (214) 777-4264
Facsimile: (214) 777-4299
gbarber@krcl.com
rlemay@krcl.com

Counsel for Plaintiff
ECN Capital (Aviation) Corp.



Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 4 of 191

Exhibit W



Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 5 of 191

© o0 N oo o A~ w NP

N RN NN NN R R R R R R R R R
O D W N B O © O N o 00 M W N B O

IN THE UNl TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF TEXAS ( DALLAS)
In Re: Case No. 16-31854-bjh-11
Dal | as, Texas
CHC GROUP LTD., et al.,
Debt ors. February 6, 2017
9:46 a.m

ECN CAPI TAL (AVI ATI ON) CORP., Adv. Proc. No.

16- 03151-bj h
Pl ai ntiff,

V.

Al RBUS HELI COPTERS ( SAS),

Def endant .

e N e e e e e e e e e S e A

TRANSCRI PT OF HEARI NG ON:

[#23] STATUS CONFERENCE RE: MOTI ON FOR W THDRAWAL OF
REFERENCE, FI LED BY DEFENDANT Al RBUS HELI COPTERS ( SAS);

[#1] STATUS CONFERENCE RE: SCHEDULI NG ORDER,

[ #56] DEFENDANT Al RBUS HELI COPTERS, S.A.S.'S MOTI ON FCR
CONTI NUANCE OF TRI AL, STAY OF DEADLI NES AND BRI EF I N SUPPORT,
FI LED BY DEFENDANT Al RBUS HELI COPTERS ( SAS)

BEFORE THE HONORABLE BARBARA J. HOUSER
CH EF UNI TED STATES BANKRUPTCY COURT

Transcri ption Services: eScribers, LLC
700 West 192nd Street
Sui te #607
New Yor k, NY 10040
(973) 406-2250

PROCEEDI NGS RECORDED BY ELECTRONI C SOUND RECORDI NG
TRANSCRI PT PRODUCED BY TRANSCRI PTI ON SERVI CE

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 6 of 191

© 00 N oo o A~ w NP

N NN N NN R R R R R R R R R
O N W N P O © O N o 00 M W N LB O

APPEARANCES:
For the Debtors:

STEPHEN A. YOUNGVAN, ESQ
VEI L, GOTSHAL & MANGES LLP
200 Crescent Court
Suite 300
Dal l as, TX 75201

For the Plaintiff: GEORCE H. BARBER, ESQ

KANE, RUSSELL, COLEMAN & LOGAN, PC
1601 El m Street

Suite 3700

Dal l as, TX 75201

MARTI N FLUMENBAUM ESQ

Pl ETRO JOHN SI GNORACCI, ESQ.
PAUL, WEI SS, Rl FKIND, WHARTON &
GARRI SON LLP

1285 Avenue of the Anericas

New Yor k, NY 10019

For the Defendant: JASON M CHAEL KATZ, ESQ.

H ERSCHE, HAYWARD, DRAKELEY
URBACH, PC

15303 Dal | as Par kway

Suite 700

Addi son, TX 75201

ERI C CHRI STOPHER STRAI N, ESQ.
NI XON PEABCODY LLP
437 Madi son Avenue
New Yor k, NY 10022

eScribers, LLC | (973) 406-2250

operations@scribers.net | ww. escribers. net




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 7 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

MR. BARBER: Your Honor, if | may. There were
announcenents nmade at the beginning of the hearing and | did
not make announcenents as to this hearing. Wth nme in the
courtroomis M. Martin Flumenbaum and al so Pietro Signoracci,
both of the Paul Weiss firmin New York, and they will be
handl i ng the argunent.

THE COURT: Excellent.

MR BARBER: Thank you.

THE COURT: Thank you.

MR. FLUMENBAUM  Thank you, Your Honor

THE COURT: Good nor ni ng.

MR FLUMENBAUM  Good norni ng.

THE COURT: Al right. Well, let me just start with
a predicate. In our district, any tine a notion to wthdraw
the reference is filed, under the district-court |ocal rules,
whi ch you're probably all now familiar with, we're required to
have the status conference with the parties, to do a couple of
things: one, to see if -- see the extent of agreenent or
di sagreenent about withdrawal of the reference and then, under
our local rule -- district-court rule, I"'mrequired to prepare
a report and reconmendation for the district court, suggesting
what | think the appropriate outconme of that notion is.

So, we do this in every instance where there is a
notion to withdraw the reference, and so that's the purpose of

this. And then sonewhat related to that is the request for a

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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continuance of the trial, that was also filed, that is
sonewhat intertwined with the timng of whether or not we're
going to proceed here or in the district court.

My sense is -- and this is a listening check or maybe
a reading check; ny sense is that there is agreenent that this
case, assumng it stays in federal court, is going to be tried
at the district-court level. Both sides have demanded jury
trials and there's been a late -- we'll agree that the
bankruptcy court can conduct if the other side al so agrees,
but 1I'm unaware of that.

So, absent consent to ne conducting the jury trial, |
assume we all agree -- and I'mnot | ooking necessarily for you
to consent; don't m sunderstand. But |I'massum ng we all
agree that this case is headed to the district court. True?

MR FLUMENBAUM  Your Honor, if the case proceeds to
a full jury trial, | think the answer woul d be yes, unless
Airbus consents to a jury trial before Your Honor. But it's
our view that this notion should be denied at this tine and
that all of the proceedings prior to the conduct (sic) of the
jury trial should be handled by this Court.

THE COURT: Well, no --

MR. FLUMENBAUM That's our position

THE COURT: | understand that you want ne to pre-try
t he case

Pl ease

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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MR, KATZ: Just --

THE COURT: And since we don't know necessarily who's
who yet, if you wouldn't mnd, for the record, just
i dentifying -- and you can do it right there from counsel
table, so that we nake sure we have the right people assigned
to the right role.

MR. FLUMENBAUM That was Marty Fl umenbaum for --

THE COURT: Thank you.

MR FLUVENBAUM -- for ECN

THE COURT: Thank you very nuch.

MR. KATZ: And, Your Honor, good norning. Jason Katz
and Eric Strain on behalf of Airbus Helicopters (SAS)

And the Court's sunmary of where we stand on the
notion is accurate from Airbus' standpoint. Airbus' position
is that the notion to withdraw the reference shoul d occur now,
so the notion should be granted in full. | understand that
ECN has taken the position that, yes, it should be w thdrawn
but not till later and this Court's handled all pre-trial
matters.

THE COURT: Well, let's -- then on that, let's focus
on that issue. And let nme tell you that if the reference is
wi t hdrawn, and unl ess Judge Cummi ngs agrees to hear this here,
you all may be headed to Lubbock. W're down a few district
judges in the Northern District of Texas. W have sone

vacanci es that have not been filled and, as a result, Judge

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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Cumm ngs, who has taken senior status and sits in Lubbock, has
five percent of the Dallas-division docket. You all are one
of his five percent, with respect to this notion to wthdraw
the reference.

So, to be honest, | have never -- | have never had
hi m decide a notion to wthdraw the reference based upon ny
W t hdr awal - of -ref erence recommendation. And | don't know if
he woul d cone here for trial or not. But you all probably
realize who the district judge was. But he has a relatively
smal | percentage of the Dallas-division docket and, as | uck
woul d have it, he has this case.

So, | tell you that only because it is true that nost
of the Dallas-division judges prefer the case to be pre-tried
by the bankruptcy court and then the reference wthdrawn when
t he bankruptcy court certifies that the case is ready for
trial.

|''mnot quite sure what Judge Cunm ngs' general
procedure is, but I will tell you that I have sone perspective
on this and it may be hel pful. For those of you who have not
appeared in front of me, you've probably at |east been told by
your |ocal counsel that | tend to read everything in advance
of hearings; it helps me cut to the chase, for lack of a
better word. It is true that | have read everything here.

| will tell you that this case may seemdifferent to

me. And normally | do suggest, haven't always but for

eScribers, LLC | (973) 406-2250
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Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 11 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

seventeen years | have normally suggested, that we'll pre-try
the case and then send it up to the district court when it's
ready for trial. This case seens a little different to ne,
and let nme explain why and then you all can tell me what |'m
m ssing. The notion to dismss does seemlike it's sonething
that | should hear, because it's all about bankruptcy
jurisdiction, for lack of a better word. Oobviously we've got
personal jurisdiction, which doesn't have anything to do with
bankruptcy jurisdiction per se, but here the argunents on
that -- although | amnot fully briefed on themyet since the
notion to dismss isn't set until February 28th, personal
jurisdiction appears even to be a bit intertwined with the
bankruptcy case, given argunents over the filling of the proof
of claimand whether or not that is enough to have submtted
t he personal jurisdiction before the bankruptcy court.

So, ny inclination at the nonment, only based upon the
papers 1've read, is to think that the reference is going to
have to be w t hdrawn because at this point we don't have
consent, by both sides, to the bankruptcy court conducting the
jury trial. It makes sense to ne, because of the
interrelationship with the bankruptcy case and i ssues about
what is enough for there to be bankruptcy jurisdiction, that
it mght be perceived to be helpful if | issued proposed
findings and conclusions with respect to a nmotion to dismss,

unless | think I can finally determ ne that. But once we get

eScribers, LLC | (973) 406-2250
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Col | oquy
past that, |I'mnot convinced that | am necessarily the right
court to do the balance. | nmean, this is basically a

conplicated, negligence, aviation fuss: what caused the
crash, liability, blah-blah. And while it mght be
fascinating, and it's certainly sonmething that | probably
could learn, it's not sonething that I would routinely be
addr essi ng.

And at that point, it may nmake nore sense, is ny
current thinking, to suggest that the district court pull the
case at that tinme and either pre-try the case hinself or refer
the matter to a magi strate judge that would, | guess, nore
regularly deal with issues |ike that. Again, that assunes the
case survives notion to dismss, abstention. But that's sort
of ny current thinking.

So -- and we'll conme back to timng, because
obviously timng is significant. | don't want to mnim ze
that. But what am | m ssing?

MR KATZ: Your Honor, Jason Katz and Eric Strain on
behal f of Airbus Helicopters (SAS)

The Court, | think, is -- 1 don't think you're
m ssing anything. | think you' ve hit the nail on the head.
It's Airbus' position that we've got two non-U.S. conpanies in
this court on a products-liability case. And the spectrum of
what is conceivably -- having a conceivable effect on the

bankruptcy estate is being tested here, surely.

eScribers, LLC | (973) 406-2250
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Since |'ve been practicing law, it's always been
tough for me to figure out how does it not conceivably affect
the estate. And then | got retained in this case, Your Honor,
and | thought, ah-hah, this may be it, because ECN has taken
the position that the outcone in this case sonehowis going to
affect their clainms in the underlying bankruptcy case. And I
woul d just want to clarify a few things about that, Your
Honor, that | think need to be pointed out, that, as I
understand ECN' s clains in the underlying case, those are
| ease-rejection clains.

THE COURT: In the bankruptcy case.

MR KATZ: In the bankruptcy case, that's right. And
in our case it's atort claim

THE COURT: Well, no, it's -- yeah, you're right.
Sorry.

MR KATZ: And --

THE COURT: Had to stop and neasure ny parties.

MR KATZ: Understood, Your Honor. And, so, if ECN
recovers in this case, it's not going to affect their clains
in the other case and -- because if they recover in this case,
t he noney goes to ECN, it wouldn't go to the debtor. And to
the extent that there is sone value that we're going to reduce
their claim--

THE COURT: But isn't their argunent a finer point?

It's sort of collateral estoppel. | mean, that's their issue

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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Is that the conceivable effect may be that the outcone there
could estop Airbus -- | don't think it can be issue

precl usion, because we don't have identical parties. But
that's the finer point.

MR. KATZ: That was the next point, Your Honor. Yes,
and ny response to that is that's based on their view that
other creditors for the debtor are going to nmake simlar
cl ai s based on what they do hear, and there's just no
certainty to that. And | just think that tests the -- is that
really a rational conceivable effect or is that a "well, |
guess it could happen” conceivable effect? | just don't think
that's what that -- | don't think that's what the Fifth
Circuit nmeant there.

So, | would just take the position -- Airbus takes
the position that that's not enough. And obviously the
Court's going to take that issue up at a later date. But as
it relates to whether reference should be withdrawn, | don't
need to go through the six factors of (ph.) the Holland case
or the local rules. | would just say that the Court is well
aware of our position on all those, in our briefing, and that
this case is different, | agree with the Court on that, that
normal ly I wouldn't have an issue recommending ny client to
agree to this Court hearing pre-trial matters and then having
the reference withdrawn when the Court certified it ready for

trial. That nmakes sense. Wen there are bankruptcy issues

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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that the Court has to deal with -- and obviously I agree that
the Court is well suited to handl e bankruptcy jurisdiction and
provi de reconmmendations to the district court on those but,
past that, Your Honor, | agree; | just -- | don't see that
there's nuch for this Court to do that Judge Cumm ngs coul dn't
do hinself. CQbviously, it's up to him He's going to do what
he wants to do. Judge McBryde -- Judge Lynn (ph.) over in
Fort Worth once told ne on a notion to withdraw reference,
when | asked him Judge, you should sever the core fromthe
noncore and -- he listened to ne and he smled and he said,
well, M. Katz, | don't tell Judge McBryde what to do, he
tells ne what to do, so I'll let himdecide what he wants to
do.

So, Your Honor, | would just ask that the Court grant
the relief that we sought -- or that you reconmmend to the
district court that he grant the relief we seek in our notion.
Thank you, Your Honor.

THE COURT: Pl ease.

MR FLUMENBAUM  Good norning, Your Honor. Martin
FIl unmenbaum from Paul Wi ss, representing ECN

As Your Honor stated at the outset, the w thdrawal of
the reference is often deferred until the bankruptcy court has
ruled on pre-trial matters and on dispositive notions. And
why is that done? To further judicial econony, to expedite

t he bankruptcy process, and to prevent forumshopping, in this

eScribers, LLC | (973) 406-2250
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case. In this case, all of those factors apply even beyond
the notion-to-dismss stage. And let nme first deal with the
noti on-to-di smss stage, because what Defendants are doing in
the -- Defendants in the adversary proceeding are doing are
asking you to actually withdraw the reference before the
notion to dismss. And | think Your Honor is clearly the
right court to deal with those issues that relate to the
notion to dismss.

First of all, the issue of related-to, subject-matter
jurisdiction, is sonething that's right down the center of the
fairway for this Court to hear. W submt that the evidence
is overwhelmng with respect to related-to jurisdiction in
this particular case, but in any event it is this Court that
shoul d make that determ nation

And as Your Honor alluded to, the issue of persona
jurisdiction in this case is also right down the fairway,
because what happened in this case is that this French entity
came to this Court voluntarily to assume the benefits of this
court. It voluntarily appeared in the bankruptcy. It
subm tted proofs of claimfor six mllion dollars in the
bankruptcy. It participated as an unsecured -- on the
committee of unsecured creditors --

THE COURT: Um hum

MR FLUMENBAUM -- in the bankruptcy. It appointed

a representative of its Texas affiliate to sit on the

eScribers, LLC | (973) 406-2250
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unsecured-creditors' commttee, in the bankruptcy. And it

Is -- and to the settlenent in the bankruptcy, which
specifically reserves the clainms that ECN is bringing against
Airbus in the bankruptcy court, in the jurisdiction of this
Court.

So, they have -- they've recognized the precise
claims that we do. And we think our clains are -- we val ue at
about a hundred mllion dollars. W think that --

THE COURT: Your clains against Airbus?

MR, FLUMENBAUM  Airbus. W think that CHC has
clains that could be ten times ours. They own fifty -- owned
or leased fifty-one of these super-helicopters at the tinme of
t he bankruptcy.

And as Your Honor knows, when they came before you in
t he bankruptcy proceeding, they specifically represented to
you that this crash in Norway inpacted their economcs, their
fleet reorgani zation, their statements that they nade in open
court and in their SEC filings that relate to that.

So, this is not just a tangential relationship. As
we stated in our conplaint, if the bankruptcy had proceeded,
we believe that if we had recovered against Airbus in this
proceeding, it would reduce our clainms, because we woul d be
collecting twice in sonme ways for the value of the aircraft --

THE COURT: Well, help me understand --

MR FLUVENBAUM -- because we had | eased -- we had

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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| eased those. W bought those aircraft from CHC

THE COURT: Right.

MR FLUMENBAUM  CHC bought them from Airbus.

THE COURT: Right.

MR, FLUMENBAUM So -- and then we've | eased them
back to CHC.

THE COURT: Under st and.

MR FLUMENBAUM CHC rejects the | ease. W have
danmages as a result of that. But --

THE COURT: But how -- those are different --

MR. FLUVENBAUM But the value of those | eases forma

significant value of what the aircraft is worth. The --

THE COURT: You're losing nme. | mean, | understand

that your claimhere is a rejection claim

MR FLUVENBAUM O cour se.

THE COURT: And that's purely a statutory claim
created by Section 365 of the Bankruptcy Code. Your claim
against Airbus is very different fromthat.

MR FLUMENBAUM Very -- it's a different claim

THE COURT: And | don't see how that's a credit
agai nst your claim--

MR FLUVENBAUM |If we --

THE COURT: -- ever.
MR, FLUVENBAUM If -- well, if we collected a
judgment agai nst Airbus, Airbus, | believe, will say, we

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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col l ected sonme of our damages in the bankruptcy proceeding via
CHC and they will use that as a setoff. | believe that's a --

THE COURT: WAit. Wiit, wait. How? | hear you that
you fear that, but |I'masking you, as a matter of |ega
principle -- they're conpletely separate damages --

MR FLUVENBAUM Wl |, the value of the --

THE COURT: -- as |'mseeing them

MR FLUVENBAUM -- the ultinmate value of the
aircraft depends on our ability to |lease it and receive incone
as aresult of it. W're a |leasing conmpany. So, we have
value of the aircraft; and the | ease prices and the | ease
amounts that one could get fromutilizing that, it will be
part of what our damage claimw ||l be against Airbus. So, to
the extent we've recovered a very small piece in this
bankrupt cy proceeding, | believe that that would be credited
agai nst our recovery agai nst Airbus.

But in any event --

THE COURT: Ckay, but as an unsecured creditor --
okay. Well, | hear you, but we're tal king about --

MR. FLUMENBAUM | --

THE COURT: -- a very --

MR FLUMENBAUM | clearly haven't --

THE COURT: -- de mnims ampunt of credit.
MR FLUVENBAUM  Well, it's turning -- it will turn
out to be a de mnims amount, as a result of -- as a result
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of where we are today in connection with the bankruptcy. But
it will -- but the -- as Your Honor also stated, the action
Itself -- again, past the notions to dismss, the action
itself will have a direct inpact on the estate if there's a
liquidating trust that's created or even if no |iquidating
trust is created. It will be part of the assets of the
reorgani zed entity at --

THE COURT: Well, but |I'mnot convinced of that in
the same way you are, but now |l feel like we're arguing a
motion to dismss, and --

MR FLUVENBAUM Wl --

THE COURT: -- | haven't properly prepared for that,
al though certainly all of this is a bit intertw ned.

But CHC s clains -- | mean, you own the clains --

MR FLUVENBAUM Wth respect to five --

THE COURT: ~-- to the five aircraft.

MR FLUVENBAUM Correct. CHC owns a different
claim--

THE COURT: Wth respect to forty-five other Pumas --

MR. FLUMENBAUM  Correct.

THE COURT: -- that they purchased from Airbus.

MR. FLUMENBAUM  Correct.

THE COURT: So, you own all of the clains here with
respect to defective manufacture, products liability, and all

t hat, because you were the ultimte owner of those aircraft?
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MR, FLUVENBAUM O those five.

THE COURT: O those five.

MR, FLUMENBAUM  Correct.

THE COURT: SO --

MR. FLUMENBAUM And CHC has a conpani on claim which
they've reserved the rights to bring in their settlenent with
Airbus --

THE COURT: Well, they have the ability, if they
| ater choose to, to bring clains related to the forty-five
other helicopters. And |I'mroundi ng.

MR. FLUVENBAUM  Yes.

THE COURT: | think --

MR. FLUMENBAUM  Correct.

THE COURT: -- they had fifty-one; so, it'd be forty-
Si X.

MR FLUVENBAUM Ri ght.

THE COURT: So -- but again, that's --

MR. FLUMENBAUM  So - -

THE COURT: -- with respect to -- | don't know, are
they the sane nodels or are they different nodel s?

MR FLUVENBAUM  Sane nodels. The sane nodels.

THE COURT: |'mnot sure --

MR FLUVENBAUM  Cbviously it's --

THE COURT: -- that's quite right.

MR, FLUVENBAUM Wl |, there's --
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THE COURT: But --

MR FLUVMENBAUM -- certainly overlap between the
LS332s (sic) and the 225s. They are in that Super Puna
category --

THE COURT: Well, | --

MR. FLUMENBAUM -- which has been grounded.

THE COURT: | understand that, but --

MR. FLUMVENBAUM Yeah. But they woul d have the sane
claimfor a defective gearbox that we're alleging. And it had
been ny thought, when we brought this claim that we woul d be
proceeding armin armw th the debtor against Airbus, because
this was such a significant asset of the estate, that they
woul d bring this lawsuit and we woul d be worki ng together with
the debtor to bring these clains in this proceeding, together,
to do that.

Now, for whatever reasons, they haven't done that
yet. Wiether they will or will not, | don't control.

THE COURT: Right.

MR FLUVENBAUM But that doesn't nean that we don't
have proper jurisdiction here fromthe outset, because you
nmeasured jurisdiction --

THE COURT: Ckay, but now you're focused way too nuch
on the nmotion to dismss, and that's set for a different day.
So --

MR FLUVENBAUM  So, what --
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THE COURT: So, let's focus on the wthdrawal of
ref erence, because --

MR. FLUVENBAUM  Ckay.

THE COURT: -- they'd like the reference w thdrawn
now. |'ve already told themthat I'mnot wildly enthusiastic
about that, because |I think the notion to dismss raises
I ssues that the district court would at |east prefer that |
grapple with in the first instance and nmake a reconmendati on
on. But you want nme to keep it for all --

MR. FLUVENBAUM Ri ght.

THE COURT. ~-- pre-trial proceedings. And, no
offense, I"'mnot a products-liability |awer --

MR FLUVENBAUM Wl | --

THE COURT: -- so, why --
MR, FLUMENBAUM  -- it --
THE COURT: -- why would | keep it, if it survives

the notion to dismss, once you get into those kinds of
di scovery --

MR. FLUVENBAUM  Your --

THE COURT: -- disputes?

MR FLUMENBAUM  Your Honor has the discretion
obviously, not to keep it at that point. But | do think that
there will be at sone point an intersection between this
debtor's estate and this claim

THE COURT: How? | nean, the --
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MR FLUMVENBAUM  The --

THE COURT: -- the itty-bitty credit -- this
bankruptcy case is going to be long closed --

MR FLUVENBAUM No, no, the --

THE COURT: -- by the time you ever get to trial.

MR FLUMENBAUM The debtor's estate has reserved the
right to bring their clains against Arbus before you in this
court, for the negligence, for the --

THE COURT: Right.

MR. FLUMENBAUM  So - -

THE COURT: But that's not going to affect ny
estate -- ny -- the bankruptcy estate will be concl uded.

MR FLUVENBAUM Wl |, but --

THE COURT: That claimis going to have re-vested,
assumng | confirmthe plan --

MR FLUVENBAUM Ri ght.

THE COURT: -- which is a big assunption; |'m not
saying that. But assuming | confirmthe plan next week or
shortly thereafter, the cause of action re-vests in the
reorgani zed debtors and there is no | onger a bankruptcy estate
agai nst which to have an inpact.

MR FLUVENBAUM They've res -- but they' ve reserved
the right to bring that claimbef --

THE COURT: Well, of course, but that --

MR FLUVENBAUM -- in this --
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THE COURT: -- the reorgani --
MR FLUMENBAUM -- in this proceeding --

THE COURT: No. They're not --

MR. FLUVENBAUM - in this court.

THE COURT: They're not going to -- ain't happening.
If the case is over -- and that's why M. Youngman is here
today at my request; he may have been here anyway. But | want
to know. But | think you m sspeak. They aren't planning to
bring that |awsuit here.

MR FLUVENBAUM | don't know what they're planning,
but | thought they've reserved the right to do so.

THE COURT: Well, I'Il be honest with you. Have you
read the Fifth Crcuit's decisions on post-confirmation
jurisdiction? Because if you have, you will know that that
ain't happening. So, | put that on a virtually -- no chance
that this Court would conclude that it had post-confirmation
jurisdiction. 1'Il be honest; I"'mthinking jurisdiction's a
bit of a stretch pre-confirmation, with respect to your
| awsui t .

Clearly, if the debtor chose to sue Airbus here and
there was personal jurisdiction -- | nmean, it -- well, | don't
want to get into the notion to dismss. But |I think you're
overly optimstic as to what the debtor's thinking. | do not
think the debtor has any plans. But we'll ask M. Youngnan,

at the conclusion of this, if the debtor had any thought in
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its imagination that it would file a lawsuit later, as a
reorgani zed debtor, against Airbus and its entities, in the
bankruptcy court. |'mpretty sure M. Youngman's going to
tell ne no, that's not what they ever thought.

But again, even if that is what they were hoping for,
for some unknown reason, | don't think -- | don't think it
woul d pass the Fifth Crcuit post-confirmation jurisdiction
t est.

MR. FLUMENBAUM Wl l, | guess it would depend on
when this bankruptcy-estate process is fully conpleted. And
as | said, I -- maybe | msread their settlement agreenent
with Air -- their proposed settlement agreement with Airbus,
but | thought they reserved, in that, the right to bring it in
this court.

But ny point going forward is that, to the extent
that there is --

THE COURT: And maybe they did. | haven't studied
that settlenent agreenent yet. That's set for next week.

MR FLUVENBAUM Ri ght.

THE COURT: | got lots of tine --

MR, FLUVENBAUM | understand, Your Honor

THE COURT: -- to think about that.

MR FLUVENBAUM But | don't disagree with Your Honor
that once the notions to dismss are determ ned, then

especially if there's no ancillary nmatter here that relates to
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the sanme kinds of issues -- | do not regard the product-
liability issues in this case as going to be so conplicated or
so difficult. There's going to be a final report issued by
the Norwegian authorities in April of this year, which wll
determ ne at |east publicly sonme of the defects. M guess is
that by the tinme our case is ready for a jury trial, it wll
be an issue for damages as opposed to liability. The |egs
don't separate fromthe body of the aircraft, wthout sone
desi gn problem or sone maj or probl em

So, | don't think we believe that by bringing the
case here where we do have jurisdiction, assum ng we do have
jurisdiction, that we were going to inpose on this Court, in
terms of -- in terns of noving this case forward. |In fact, we
were hoping to benefit fromthe speed at which this Court
normal |y noves its bankruptcy proceedi ngs, once we believed we
had jurisdiction in this court to do so.

So, thank you.

THE COURT: Thank you.

All right, anything else on the w thdrawal of
reference, other than | would |like to hear M. Youngman --
just what the debtor's thinking is, at sone point.

M. Katz, please.

MR KATZ: Your Honor, Jason Katz and Eric Strain on
behal f of Airbus Helicopters (SAS)

Quickly, just a fewrebuttal points and I'Il sit
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down. Counsel for ECN nentioned some sort of design defect
when dealing with that crash, in order -- we'd just obviously
object to that and say that there's no evidence, before this
Court, of what happened there and really it's not pertinent to
the notion to wthdraw the reference, and --

THE COURT: Agree.

MR KATZ: -- it's just an alleged -- allegation that
ECN s maki ng.

Sonething that I, when reviewng this, found
Interesting, when | first reviewed the conplaint, | just
assuned that the helicopter crash in Norway belonged to -- was
a | eased helicopter by the debtor. | was wong. ECN owns

five of the helicopters that they're suing on, but that's
not -- those helicopters that the debtor |eased, that wasn't
in the crash. They're just making a big to-do about these
ground | eaks, and | understand why, but it's just conpletely
unrelated to the five helicopters before -- in this case.
It's just --

THE COURT: So, the helicopter that crashed was not a
hel i copter |eased -- that the debtor |eased from ECN?

MR KATZ: That's ny understanding, Your Honor. And
while | just assumed it was, | was wong. And | think that
that's correct.

| reviewed the declaration in support of the first-

day nmotions, | reviewed the disclosure statenent, because ECN
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keeps on making a big deal about ny client's helicopter's the
reason why these conpanies are in bankruptcy. And | just
wanted to make sure that that's what the debtor had been
saying in this case, before this Court, since | don't
represent Airbus in the nain case.

And | got to tell you, Your Honor, when | read the
declaration in support of the first-day notion and | revi ewed
the disclosure statenents, what | saw was the debtor said that
they -- their business is to -- they operate in the oil-and-
gas industry and that they | ease out or -- these helicopter
servi ces and mai ntenance to conpanies that deal in the oil-
and-gas industry.

And while they reserve their rights to serve -- to
sue Airbus at a later date over whatever clains they m ght
have about ny client's helicopters, what | understand is that
t he big reason why these conpani es were in bankruptcy is
because they had a downturn in revenue due to the oil-and-gas
econony. And that's what | read, Your Honor. | just wanted
the Court to understand that | just think Airbus disagrees
that they were the reason why these conpanies were in
bankr upt cy.

That's all |'ve got, Your Honor.

THE COURT: Thank you.

MR FLUMENBAUM Can | just nmake two clarifications,

Your Honor ?
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THE COURT: O course.

MR. FLUMENBAUM First, we cited specific references,
I n the opening-day statenent, to references to the crash and
to the financial inpact fromthat. The SEC disclosures are
very clear in July of 2016; we cited that as well to the
Court. | never said that the crash was a CHC helicopter
| eased fromECN. It was a CHC helicopter, however, that --
| eased helicopter that did crash.

THE COURT: Right, but it was not one it was | easing
from ECN

MR FLUVENBAUM It was not one that it was | easing
from ECN

THE COURT: Al right. Fair enough.

M. Youngman, what is the debtor thinking? Wat
impact, if any, do you feel about this adversary proceedi ng on
t he bankruptcy estate?

MR YOUNGVAN. First, |I'mnot going to answer your
question directly, but I'Il get toit.

THE COURT: Al right. [1'Il be patient.

MR- YOUNGVAN: First, the debtor did reserve its
rights and cl ai nms against Airbus, and of course it did,
because there is sone |aw that woul d suggest --

THE COURT: It would be mal practice --

MR YOUNGVAN:  -- if we didn't --

THE COURT: -- not.
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MR. YOUNGVAN. Absolutely. Secondly, and | don't
have t hese nunbers down very well, so we'll address it better
at the confirmation hearing if needed; but | believe the
debtors had approximately fifty of this type of helicopter or
the other type, at the filing date, and we've rejected al nost
all of those. You may recall that we had an ABL facility that
had sone of this type of aircraft, and we put those back to
the lender. And | think we maybe have two of this nodel that
are owned.

So, the forty-five aircraft, | just want to make sure
the Court unders --

THE COURT: So, let me just make sure, because we
| ooked and tried to figure this out and we cane to fifty-one.
But fifty's close enough for me, for purposes of these
di scussions. So, if I'mhearing you right, the debtor had an
interest in, purchased -- did the debtor purchase all of those
and then enter into, say, |easeback transactions like it did
with ECN, or did the debtor sinply | ease super-Punas from a
third party who directly dealt with Airbus? If you know.

MR YOUNGVAN: It's both.

THE COURT: Ckay.

MR YOUNGVAN: It's both. The ECN was a sale
| easeback.

THE COURT: Right. | know that.

MR YOUNGVAN: And |I'mnot --
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THE COURT: Were there other sale |easebacks --

MR YOUNGVAN: |'mnot famliar enough w th whether
the rest of themwere all sal e | easebacks or pure |eases.

THE COURT: kay. kay, but --

MR YOUNGVAN: But in any event, they were |eased.

THE COURT: -- but, listening check: so, based on
what you just said -- and | know there's no evidence of this,
but just for ny frame of reference -- the debtor may own two

Super Pumas outright?

MR, YOUNGVAN: Left in the fleet --

THE COURT: Well --

MR YOUNGVAN: -- because we've rejected or turned
back to the ABL | enders the other --

THE COURT: Owned.

MR YOUNGVAN. -- type of this aircraft.

THE COURT: Ckay. So, did the debtor, under the
rejection or the surrender, reserve clains against Airbus as
it relates to those helicopters? | guess what |I'mgetting to
is, on -- if you know, and you nmay not; you know ne. |I'm
trying to figure out does the debtor have clai ns agai nst
Airbus with respect to fifty grounding helicopters, or does it
have cl ai ns agai nst Airbus with respect to hypothetically the
two helicopters that it owns outright? And, again, if you're
not prepared to --

MR, YOUNGVAN: " mnot --
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THE COURT: -- tell me --
MR YOUNGVAN: |'mnot prepared to -- I'"'mnot able to

answer that today. Wiat | amable to answer is that we
reserved any of those clainms under our Chapter 11 claim D d
we -- do we intend to bring themin front of this Court?
Hadn't really thought about that before, but didn't anticipate
that we would be bringing these -- any types of clains of that
nature in front of this Court.

THE COURT: (kay, so, again, just, listening check:
So, while you may have reserved that possibility, that
wasn't -- |I'mhearing you say that wasn't really what you
expected to be doing.

MR YOUNGVAN: Correct.

THE COURT: Ckay.

MR YOUNGVAN: My, | guess, main concern -- and | was
going to conme to this hearing before the Court suggested nmaybe
we should. | don't think our Chapter 11 plan should be
upon -- in this jurisdictional dispute. And that's what |'m
trying to prevent. These parties can have whatever |itigation
is appropriate, but any delay in confirmation of our Chapter
11 plan, based on what they're doing, of course we're going to
be opposed to that.

THE COURT: | don't see how either one of themis
argui ng that we should delay confirmation. So --

MR YOUNGVAN: | don't know that they're del aying.
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ECN has suggested that the plan is not proper because it
doesn't specifically put these causes of action into a
litigation trust.

THE COURT: But that's a different issue. That

doesn't have anything to do with whether | got jurisdiction

and --

MR YOUNGVAN: Well, it's what | think.

THE COURT.: ~-- blah-blah. | nean, if sonebody
disagrees, 1'd love to hear it. But | see that as purely a

bankruptcy issue, is what rights do they have to dictate what

happens to those clainms, as an unsecured creditor.

MR YOUNGMAN: That's fair. | don't knowif there's

any suggestion that if there's a litigation trust pursuing

those clainms in this court -- which | didn't anticipate there

woul d ever be those clainms pursued in this court, anyway, by

the debtor or a successor. \Wether that was sonebody's idea

of formng jurisdiction, I'Il just |leave to the side.
THE COURT: Ckay.
MR YOUNGVAN: | do want to note that our -- we
reserved our rights and cl ai ns.

THE COURT: Um hum

MR YOUNGVAN: | don't -- didn't anticipate we were

bringing them here. And whether the proceeds are avail abl e
if any that conme out of that, it's going to inure to the

benefit of the reorgani zed debtor. And unsecured creditors
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have ownership interest in the reorgani zed debtor.

Where they sit in the capital structure, | can't
help. So, if they're arguing that that's not as nuch as they
want, | can't fix where they sit in the capital structure,
but --

THE COURT: Were it would be helpful for ne to
understand as part of confirmation, | think, is where -- which

debtors hold these clainms. So who had the sal e | easeback
arrangenment; who owns thenf? Because again, unless it's a nere
entity -- | mean, unless the -- just, it would be hel pful for
me to have a better understandi ng of how many of these
hel i copters ECN had or has, | nean, that the debtors had or
had -- who was the | essee or the owner of the aircraft? And
obvi ously, we know where the rejection clains -- we know t he
entities against whomthe rejection clains have been asserted.

MR YOUNGVAN: Right.

THE COURT: So | just would like to see the mrror of
t hose.

MR YOUNGVAN: Very wel | .

THE COURT: Ckay, thank you.

MR. YOUNGVAN: Thank you.

THE COURT: Did M. Youngnan's clarifications cause
anybody to want to tell me sonething nore?

MR FLUMENBAUM  Just one additional --

THE COURT: Pl ease.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

35

31




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 36 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

MR. FLUVENBAUM -- factor because | do think that
M. Youngman acknow edged that there was a

reservation -- yeah, for those clains, as there shoul d have

been, and that they still own at |least two of these. There is

al so, wongful death clains that could -- that may be brought

because it was a CHC helicopter, which |I'msure they woul d

want to -- that crashed that mght relate -- that m ght give
t hem causes of action against Airbus, as well, fromthe crash
itself.

THE COURT: (kay, but how woul d t hey have w ongf ul
deat h?

MR FLUVENBAUM If they are liable to third parties
for -- there were thirteen deaths on that --

THE COURT:  Unh- huh.

MR FLUVMENBAUM -- on that. |If they are liable to
any of those individuals --

THE COURT: But that would be a pre-petition claim
here that's being dealt w th under the plan.

MR FLUVENBAUM Wl |, | -- yes.

THE COURT: So there would be no post-confirmation
liability --

MR, FLUVENBAUM Ri ght.

THE COURT: -- it would be an unsecured claimin the
case, right?

MR. FLUVENBAUM Yeah, | don't know if
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that's -- | -- Your Honor is obviously right, and --
THE COURT: Well, | --
MR FLUMENBAUM -- and | just don't know enough

about the intricacies to determ ne what happens to that
claim--

THE COURT: Well, the --

MR FLUVENBAUM -- agai nst Airbus.

THE COURT: Ckay, but the decedent's estate may have
a claimagainst Airbus, but to the extent they have a claim
against CHC, that's going to be a -- | nean, the crash
occurred pre-petition.

MR FLUMVENBAUM  Yeah, a week before.

THE COURT: And everybody got notice of the
bankruptcy case, | assume. And so | think as against CHC
those clains are gone, or will --

MR FLUVENBAUM  That --

THE COURT: -- be post-confirmation --

MR FLUVENBAUM That very well may be, except that
believe they were -- would be clains that could be brought in
a foreign jurisdiction. Now, | don't knowif -- what the
i mpact woul d be.

THE COURT: Well, if they got notice of the
bankruptcy, case --

MR FLUMENBAUM  Yeah, | don't know.

THE COURT: And again, | don't know, but --
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MR. FLUMENBAUM | don't know, but there is -- but ny

basi ¢ point throughout the argunent has been that there is an
overlap between clains that the debtor in this case has, or -

THE COURT: (kay, but now --

MR FLUMENBAUM -- coul d have.

THE COURT: -- we're just back --

MR FLUVENBAUM |'m just repeating.

THE COURT: We're back to the --

MR, FLUMENBAUM  Correct.

THE COURT: -- to the notion to dismss --

MR FLUMENBAUM  Thank you, Your Honor

THE COURT: -- and you're going to get a full hearin
on that.

MR. FLUMENBAUM  Thank you, Your Honor

THE COURT: Thank you.

g

All right, let's talk about schedule. And let me say

what | don't think we need to tal k about today. Late Friday,
a nmotion for protective order got filed, and so the -- to the

extent the supplenent to the notion for continuance of tria

tried to raise what, | felt |like, should have been raised in a

notion for protective order, those issues now have been
formally raised in a notion for protective order if it is not
yet set for hearing.

So | don't feel the need to address the specifics of

the protective order. | understand there's a bunch of
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docunment requests and all of that. | wll tell you, though,
that as part of addressing that notion for protective order, |
feel like you all are -- | don't nmean this maliciously,

SO -- but I"'mgoing to say it bluntly -- | feel like the
ball's being a little bit hidden. 1 don't understand, and
nobody tells me, who these people are; what facts anybody
thinks they're going to testify to; you want ne to quash two
depositions of two nonparty w tnesses, but | don't know who
they are or what they m ght know, how that has any inpact on
the jurisdictional question or not, et cetera.

So to the extent we're going to hear that notion for
protective order at some point -- presumably sonebody is going
to ask for it to be set -- there is a whole |ot nore
information that | need in order to properly evaluate it. And
| don't feel like | got it in either the supplenent. Frankly,
| quickly reviewed the notion for protective order; it's stil
not there. O in the response to the notion for continuance,
| mean, again, everybody is keeping it at 10,000 feet; I'm not
a 10,000 foot person. |If you really want nme to eval uate those
I ssues, you're going to have to tell ne nuch nore about them
sothat | feel like I'"mnot just naking it up as we go al ong.

Now, the notion for continuance: It seens to me that
everybody agrees we aren't going to trial at the current
setting; that's the good news. The bad news is, you disagree

over when we should go to trial. Let me give you sone
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t houghts that | have.

It nmakes sense to ne that discovery should be limted

to the jurisdictional issue until | have nmade a recommendati on
to the district court on the notion to dismss. | would
like -- while I"mthinking about it, I would Iike sone

suppl enental briefing fromthe parties on the notion to
dismss related to: do you think I can finally adjudicate it,
or do you think it has to be a proposed recommendation to the
district court? W've started |ooking at that, but you all
don't address that, and | would |like the parties' positions on
that with authority, please, as soon as possible so that we
can put that into the mx before the hearing currently set for
the 28th.

My reaction -- and again, this all gets intertw ned
so now | 'mgoing to do what | told you guys not to do,
al though you did it anyway. M reaction is that jurisdiction
is a stretch here. It's a clever stretch, and | may
ultimately conclude | got it, but it's taking existing |aw,
best | can tell at the noment. And again, we aren't done
preparing. But then ooching (sic) it one step further

Is there a conceivable effect on the bankruptcy case?
Maybe because the debtor does have two of these helicopters
that it owns itself, it has other helicopters, but it's pretty
tenuous. And again, conceivable effect on the estate being

adm ni stered in bankruptcy is a broad test, I'll spot you
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that. And it's not just the Fifth Grcuit that thinks it's a
broad test. | nean, that's the old Pacor test fromthe Third
Circuit, and virtually every other circuit follows it; not a
hundred percent, but nost of themdo. So it's a pretty broad
jurisdiction.

But the effect here is fairly renote, and the
bankruptcy estate may be concluded well before this case ever
goes to trial. But again, you assess jurisdiction at the tine
of the filing, so -- but again, it's -- personal jurisdiction
seens to be the bigger ness to ne. Yes, Airbus filed clains
in this case Airbus was scheduled as a creditor by
the -- certain of the debtors -- two of them | think, as a
trade creditor. | take it because Airbus serviced the Super
Pumas and maybe sold parts, and that kind of stuff.

W have not yet seen the proofs of claimbecause
they're filed, not with us but with KCC, but we're going to
get copies of those clainms so that we understand what the
proofs of claimwere for. But |I'm guessing because the debtor
scheduled it as a trade creditor that that's what it is; it's
for parts and services and naintenance and that kind of stuff.

And so yes, Airbus certainly consented to this
Court's jurisdiction over it when it filed those clainms. But
nost of the cases are dealing then with the debtor suing
Airbus, and Airbus saying, oh, no, no, no. And the Court

saying, wait a mnute, you subjected yourself to the

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

41

37




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 42 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

jurisdiction of the Bankruptcy Court; too bad, so sad. It's
i ke, the tar-baby, you put your hands out and you touched us
and now we're going to touch you back. But |I'mstruggling at
t he noment that them consenting to the jurisdiction of the
Bankruptcy Court by filing proofs of claim and thus, being
stuck if the debtor chose to sue themhere, if |I otherw se
t hought that was a related-to case, which it clearly would be
because it woul d be bringing debtor clains against themthat
woul d benefit creditors; blah-blah.

|"mstruggling that that |ets a nondebtor third party
assert a claimagainst them and assert that they waived
personal -jurisdiction argunents as agai nst a nondebtor. Man,
if that works, wee, | may be glad I"'mcloser to retirenent
than not at this point because that would be really broad
personal jurisdiction.

| haven't finely sorted through that, but I'm
struggling a bit with the personal jurisdiction because ECN
doesn't cite us to a single case where that's the situation
where the personal jurisdiction that was allegedly ny word
"wai ved", or the objection of personal jurisdiction was this
agai nst a nondebtor party.

Now, again, | hear -- you're going to stand up and
tell me next -- on the 28th that -- well, but it's -- the
debt or bought these helicopters and the debtor has very

simlar clains and | get that. But boy -- so |I'm being asked
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to go where no judge has gone before, best we can tell, on
personal jurisdiction; and |I've done that before, and that's
okay if | think that's right. But it seens like it's a bit of
a stretch.

Because | think at the nmoment, the jurisdictiona
I ssues are interesting and may be a stretchy, doing a | ot of
di scovery on the nerits doesn't seem appropriate to nme right
now. And I'll be honest, ECN argues, well, it's all
intertwined so we've got to do the nmerits; | don't understand
that. That may be a shortcom ng that |I'm not sophisticated on
products-liability issues, but it seens like that's a little
bit of a copout as to why you want to keep trudgi ng ahead with
pretty broad discovery. So that's part of why |I'm saying |
need much better information about why the jurisdictional
i ssues and the merits are so heavily intertw ned because it
seens to ne that jurisdiction is pretty narrow. Does Airbus
do busi ness here?

Again, | don't want to define all of those issues
because |'ve not seen enough to understand, but | want to
under stand what the real nub of the fuss over the discovery
is. And | wanted to share these thoughts with you because you
all are really good | awers, which | love having in ny court,
but that then puts a burden on you to try and work through
this. And if alittle bit of help fromme in terns of what ny

thinking is informs that process, | thought that m ght be
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producti ve.

So ny inclinationis to think that we ought to focus
on the discovery that's necessary to decide the notions to
dism ss. And nmaybe sonme of what's being asked for is
perfectly appropriate for that. Again, | didn't spend a | ot
of time this weekend on that, particularly after the notion
for protective order was specifically filed Friday eveni ng.
But those are ny thoughts that let's get past the
jurisdictional issue. |If I conclude that we have
jurisdiction, and | conclude that we should not abstain from
exercising it, then we can talk nore about nerits discovery
and ot her things.

Argui ng about the trial setting, | nean, again, if we
limt discovery in the short termto the jurisdictiona
i ssues, again, however broadly that nmay have to be, crafted,
it seems to me that it's sort of a light switch, right? [If I
recomrend that the district court abstain, or | recomrend that
we don't have jurisdiction, or I conclude we don't have
jurisdiction, and I think I can decide that issue. Again
that's why I'd |ike your thoughts on what | can and can't do.
Then there's no nerits discovery that's necessary until after
the district judge accepts the recommendati on or whatever.

If on the other hand, | conclude that tenuous though
it my be, there is personal jurisdiction, there is subject-

matter jurisdiction, and that | think Judge Cunmmi ngs woul d
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love to try this case, then at that point, of course, it's
time to begin the nerits process. So I'msort of inclined to
t hink what we may need to do is hang | oose on when the case is
going to go to trial until we get past the notion to dismss.
Just because | think we will be better infornmed about that and
we won't agoni ze too nuch over the timng of trial.

And again, if I"'mright, I"'mnot even sure |I'mthe
right person to target the trial date, right, because if ny
reconmendation on the notion to withdraw the reference is that
| amgoing to hear and either determ ne or nmake a proposed
ruling with respect to the notion to dismss, but then the
case should be withdrawn, then frankly, it's either Judge
Cumm ngs hinself who's going to decide trial setting. | nean,
we can have a scheduling order in place that at |east,

t hi nk, makes sense that we're working toward, but at the end
of the day, Judge Cunm ngs is going to decide that, or sone
magi strate judge who he would normally turn to to assist him

with those sorts of things.

But | do think -- we all agree we aren't going to
trial at the current setting. It makes sense to ne to stay
deadl ines tenporarily, limt discovery to that necessary to

the jurisdictional issue, subject to the hearing on the notion
for protective order, but again, to give you prelimnary
t houghts on that, and then see what happens with respect to

di sm ssal and abstenti on because that will much better inform
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what the schedul e noving forward should or shouldn't be.

Does that make any sense to the parties?

Yes?

MR FLUMENBAUM  Your Honor, that nakes sense to us;
again, Martin Flumenbaum for ECN. That makes sense for us.

The problemthat we're going to have is that Airbus
I's taking an overly narrow view of what jurisdiction is
appropriate. W have subpoenaed Kevin Cabanas (ph.), for
exanpl e, who Your Honor is famliar with, is the nane of the
representative that was appointed --

THE COURT: |'mnot, but thank you for assum ng |
was. He's -- | take it, he's the person who sits on the
committee?

MR FLUVENBAUM Sits on the conmttee. And

t hey' ve --

THE COURT: Ckay, what's he going to tell you?

MR FLUMENBAUM Well, I'mgoing to get contacts
between himand Airbus related to this proceeding. |'m going
to get --

THE COURT: But how does that --

MR, FLUVENBAUM  Because you're --

THE COURT: -- help you with bankruptcy?

MR FLUVENBAUM Because | believe that it -- this is
not just a situation where you file a proof of claim

THE COURT: Ri ght.
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MR. FLUMENBAUM This is where you actively
participate, and in structuring the settlenments in obtaining
what ever benefits you're going to obtain for yourself for
Airbus France in this proceeding.

THE COURT: Well, but hang on. But okay, so | nean,
just hel p me understand because, | nean, | hear you, | nean,
but 1'm guessing that that could be done by stipul ation

MR FLUMENBAUM Ch --

THE COURT: He was appointed to the commttee, he
serves on the conmttee, the conmttee has been consulted by
the debtor with respect to settlenments, and you bet, he hopes
that he recovers as nmuch as humanly possible on the trade
clainms that they' ve asserted on the case.

MR FLUVENBAUM And he spoke to representatives of
Airbus France weekly, daily, he raised issues with themas to
how to handl e Airbus' --

THE COURT: Can | ask a question?

MR FLUVENBAUM -- clains here. Yeah

THE COURT: |s Airbus France one of the creditors?

MR FLUMENBAUM Airbus France is the entity that
filed the proofs of claim

THE COURT: |'ve not seen the claim

MR FLUMENBAUM |I'msorry, |'ve assunmed that you --

THE COURT: I1t's okay.

MR FLUVENBAUM -- Airbus France --
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THE COURT: |'ve never seen the claim

MR. FLUMENBAUM  Airbus France was the only Defendant
I n our adversary proceeding --

THE COURT: Um hum

MR. FLUVMENBAUM -- is the entity that filed --

THE COURT: Filed the two proofs of claim

MR FLUVENBAUM -- the proofs of claim

THE COURT: Ckay. But --

MR. FLUMENBAUM It is the entity that appointed
Kevin Cabanas as its representative. Kevin Cabanas, ny
understanding is -- and | don't have --

THE COURT: Ckay, but how does any of that have
anything to do with the crash of the helicopters?

MR FLUVENBAUM It doesn't have anything -- it
has -- that's why Kevin Cabanas is a pure jurisdiction --

THE COURT: Right.

MR FLUMVENBAUM -- witness.

THE COURT: Ckay, but ny point is, is okay, |'m going
to assunme all that, yes.

MR FLUVENBAUM They're not wanting ne to --

THE COURT: They filed a proof of claim he's --

MR FLUMENBAUM They're not letting nme depos him
okay, but | think he's going to have -- he's going to have
conversations with the French -- his French supervisors --

THE COURT: Um hum
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1 MR FLUMENBAUM -- as to the bankruptcy proceeding
2| itself, as to the clains in the bankruptcy conmttee.

3|| Remenber, Airbus also -- Airbus France objected to our 2004
4| application -- to ECN s application in the bankruptcy

5|/ proceedi ng.

6 THE COURT: Right.

7 MR. FLUMENBAUM They appeared for that purpose, as
8 well.

9 THE COURT: (kay.
10 MR, FLUMENBAUM So this -- | -- well, | understand
11|/ Your Honor hasn't made up her mnd on jurisdiction, but I
12| don't think this is a stretch of the cases. | think this is
13| precisely what those cases entail that when you cone into a
14| jurisdiction --

15 THE COURT: Wait, wait, wait. But you cite nme not to
16 | a single case where a creditor filing a proof of claimhas
17| consented to a nondebtor suing themin the Bankruptcy Court.
18 MR. FLUMENBAUM There generally is no consent to
19| that, but --
20 THE COURT: Well, but you get my message.
21 MR, FLUVENBAUM Ri ght.
22 THE COURT: None of your cases are third-party
23| plaintiffs.
24 MR FLUMENBAUM | can't tell you whether that's
25| right or wong. |'msure Your Honor is right --
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THE COURT: Well --

MR FLUVENBAUM -- and we will | ook for sone
additional cases. But if Your Honor is prepared to say the
debtor coul d have brought these clains in this proceeding --

THE COURT: Not these clains; they belong to you.

MR. FLUMENBAUM | f the debtor could bring conparable
clains -- simlar clains -- of negligence and product
defect --

THE COURT: Wth respect to other aircraft.

MR FLUVENBAUM Wth respect to other aircraft that
it owned -- and renenber, it owned these aircraft for a
portion of time, as well.

THE COURT: For a period of tine, yeah.

MR FLUMENBAUM As well, these very aircraft.

THE COURT: But do you think the debtor could bring
the clains you re asserting?

MR FLUMENBAUM | don't think the debtor could bring
our claims; | don't.

THE COURT: | don't, either.

MR FLUVENBAUM | don't. But they certainly have
simlar or conparable clains that they could bring. And if
Your Honor --

THE COURT: | agree with that.

MR FLUVENBAUM And if Your Honor woul d have

jurisdiction for those, I don't think logically and
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jurisprudentially, it nmakes any difference whether we are the
creditor. They have cone into the jurisdiction for the
pur pose of --

THE COURT: To --

MR FLUVENBAUM -- obtaining a benefit.

THE COURT: To recover against the debtor; not
agai nst you.

MR. FLUMENBAUM Well, but that is a choice they
make. And there are many debtor -- there are many cl ai mants,
especially from abroad, who make a deci sion not to subject
t hensel ves --

THE COURT: Because they don't want the debtor to get
jurisdiction --

MR FLUVENBAUM Wl | --

THE COURT: -- over them yes, | conpletely agree
that -- 1'"ve got to tell you, please do |ook for cases that
are on course because, nman, | don't believe you cited us any,

and we can't find any.

MR FLUMENBAUM But in any event, | think Kevin
Cabanas, if limted to jurisdiction, is an appropriate
witness. Jeffrey Trang who was the other one they are
objecting to inits entirety, is a representative of AH; he's
the Dallas -- he works for the Dallas entity, which is an
affiliate --

THE COURT: Who is AHI ?
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MR. FLUVENBAUM It's Airbus Helicopter, Inc. It's a
US. entity located in Texas.

THE COURT: Ckay.

MR FLUMENBAUM It is an entity that sells the
hel i copters --

THE COURT: That didn't sell themto you.

MR, FLUVENBAUM It did not sell themto us, but it
sells the helicopters to others in Texas.

THE COURT: So what does that -- how does that --

MR, FLUVENBAUM But that's related to the
jurisdiction issue.

THE COURT: How?

MR FLUVENBAUM Because it --

THE COURT: You didn't buy fromthem

MR FLUMENBAUM We didn't buy fromthem but if
Airbus France puts theminto comerce and they are sold in
Texas by a Texas entity, that's an additional factor, | didn't
say it's a sufficient factor, to bring Airbus France into this
jurisdiction.

THE COURT: Ckay, but don't you already know t hat
what you've just told ne is true? That AH is selling the
Super Pumas in Texas?

MR FLUVENBAUM W do.

THE COURT: Ckay.

MR FLUVENBAUM W do --
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THE COURT: So what is the discovery going --

MR. FLUVENBAUM But the relationship between AH and
Airbus France is the one that's opaque, for now W don't
know how that fl ow goes; we know t hey manufacture them --

THE COURT: Who is they?

MR, FLUMENBAUM -- in France, Airbus France
manuf act ures designs --

THE COURT: And what's the corporate --

MR, FLUMVENBAUM  Above themis, | think, another
Airbus entity.

THE COURT: No, no, are they sister --

MR FLUVENBAUM | believe they are sister --

THE COURT: |s France and AH sisters?

MR FLUMENBAUM | believe they are sister entities.

THE COURT: So they have comon --

MR FLUVENBAUM | don't think --

THE COURT: -- ownership.

MR FLUMENBAUM  Common owner ship

THE COURT: But no -- they're sisters.

MR FLUMENBAUM | believe they are. | think there
m ght be an internediary conpany, which is a Del awar e- based
U S entity that owns the Texas entity, but | think that is
owned by the ultimte parent that owns both Airbus Helicopter
France and Airbus Del awnare.

MR STRAIN.  Your Honor, | don't mean to interrupt.
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['"'m here as national product-liability counsel for the Airbus
conpani es, and could shed |ight on sone of these issues should
the Court wish to hear --

THE COURT: Ckay.

MR STRAIN. -- ny perspective on ownership issues
and whatnot. Just bringing that to the Court's attention --

THE COURT: Excellent.

MR, STRAIN. -- should the Court wish to hear

THE COURT: Thank you.

MR STRAIN  So | don't think these facts are
accurate, so | would be happy to clarify.

THE COURT: Fair enough.

MR FLUMENBAUM That's why we wanted depositions, to
determ ne what --

THE COURT: Have we tried to stipulate? | nean,
because it --

MR. FLUMENBAUM W& --

THE COURT: -- seens like the relationship between
the entities is a matter of -- shouldn't be a big dispute. |
mean - -

MR, FLUVENBAUM Ri ght.

THE COURT: -- | assune there is corporate charts
that would tell us who owns what and where, and so forth,
and - -

MR STRAIN. And in the past, we've done this type of
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di scovery on jurisdictional issues, say by way of an
Interrogatory or a request for adm ssion, which then can
narrow any questions that may be needed to direct it in
di scovery.

MR FLUVENBAUM  Well, ny understanding is that M.
Trang has been deposed in another -- in a State Texas case.

THE COURT: Yeah, there's two of them | think

MR FLUMENBAUM Correct, in a State Texas case. In
their latest papers, they assune we have a copy of the
deposition transcript; we don't, if they want to provide that
to us that may suffice to avoid another deposition of M.
Trang.

So those are the two U. S. people that we have sought.
Then we -- they submtted an affidavit froma represented of
Airbus France to this Court; we wanted to depose him And
we're battling over the location of that.

THE COURT: Right.

MR FLUVENBAUM But they seemto agree that we're
entitled to that. And then we asked for a 30(b)(6). | don't
know i f he's the sanme person for the 30(b)(6); they haven't
identified that. And then we have given them broad di scovery
requests that do include nmerits. W sent theman enmail, which
narrowed the requests to -- limted to jurisdiction to about
fifteen and about half of what we did. But we haven't had any

further discussion about that.
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But |"'mprepared to limt our docunent requests on
jurisdiction to -- | heard what Your Honor said about what we
shoul d be focused on for the 28th, and assum ng we can get
t hose three depositions done and get satisfaction on the key
docunents that show jurisdiction, show sales in Texas; show
all those things that would give jurisdiction here -- nake
jurisdiction supplenental and appropriate.

THE COURT: Ckay.

MR KATZ: Jason Katz and Eric Strain on behal f of
Airbus Helicopters (SAS). Your Honor, | heard everything you
said and your thoughts on the pending notion, the notion for
protective order that was filed on Friday, and |I just have a
few comrents that will, hopefully, help the Court on a few
issues as it relates to the notion to dismss and the rel ated
di scovery that may be necessary, limted to jurisdiction.

First, | agree that the Court should stay al
deadlines as in we put in our first order that the Court
should do that, and | think that's appropriate in this case so
that we can do limted discovery on the jurisdiction ahead of
the notion to dismss of February 28th.

The -- subject to the protective order, as the
Court's referenced, the stipulation idea seens to be a good
one. Certain things they want to ask these nondebt or
W t nesses about, | think, can be done by stipulation. So

we'll go back to counsel for ECN and try to work through
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these. | never like comng to Court discovery disputes
because | think they should be worked out. Counsel for ECNis
right, he did send us a new one by trying to -- attenpting to
limt some of the topic areas in the 30(b)(6) deposition
notice, but it's, | think, our position that there is stil

a -- still broad, but we're going to still continue to work
wth himto try to get it limted to where we can both agree
what's appropri ate.

The nmotion to dismss is for 12(b)(1) and 12(b)(2).
12(b) (1) is subject-matter jurisdiction, and it is Airbus
position that because that subject-matter-jurisdiction notion
is not factual, but facial. Discovery is not proper on
jurisdiction in that regard because the Court can just rule on
t he papers.

The declaration that Airbus submtted in support of
the 12(b)(2) notion, to dismss for |ack of persona
jurisdiction would be appropriate for Iimted discovery, Your
Honor. And we're not disputing that, and in fact, that's what
we've been telling themfromthe very beginning. | think the
evidence that the Court will see that's been attached to the
protective order, so we have to go forward on that notion,
shows that, | think, we first enailed counsel for ECN in early
January about what we thought was appropriate going forward,
and we just -- so we were aware of this issue early on. But

the notion to dismss was filed on January 3rd, and instead of
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hearing back on limted discovery, we get full-blown discovery
twenty days later, without really much di scussion

So the comment about whether the debtor has clains
versus Airbus, if ECN has clains versus Airbus, there just is
no claimby the debtor against Airbus. And | understand that
ECN t hi nks that they should, but that's just not their
decision, and | don't think it's really relevant, unless it
happens. And then if the debtors decide that they want to
intervene in this adversary, that's their business. But unti
they do it, | don't see that the Court is going to have
jurisdiction, but that's an argunment for a later tine.

So we woul d ask the Court, grant the nmotion to the
extent that all deadlines under the Novenber 18th, 2016
schedul i ng order be stayed until further order of the Court.
And that any further anmended schedul i ng order should be
submtted at a |ater date, depending what happens at the
motion to dismss level. And we would also ask that the Court
grant the notion limting the discovery to jurisdictional
I ssues, subject to the protective order.

That's all |'ve got, Your Honor.

THE COURT: Very wel .

Pl ease

MR FLUMENBAUM  Martin Flumenbaum for ECN

Just on the comment, M. Genereux submitted one

affidavit in this case in support of Helicopter's notion to
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dismss; he didn't divide it up between 12(b) (1) and 12(b)(2).

THE COURT: Well, but the standard for 12(b)(1) is
the allegations in the conplaint --

MR, FLUMENBAUM Correct, if the --

THE COURT: -- facially.

MR. FLUMENBAUM -- if it's based solely on the
facial allegations of related-to jurisdiction that there is
concei vably sone inpact, |I'mprepared to accept that. But
they have put -- | thought they were putting in evidence that
chal l enges that there could be no conceivable inpact at the
time of the filing. And if they're saying they haven't, then
|"mprepared to live with that, but I want it to be very clear
that they are accepting the allegations of the conplaint as
true.

MR KATZ: Your Honor, if you -- it's Jason Katz and
Eric Strain on behal f of Airbus Helicopters (SAS)

The nmotion to dismss only cites to the declaration
when referring to the 12(b)(2) nmotion. So | think that's
cl ear what our position is on that; we're not going to agree
that the allegations are true in the conplaint, that's for --

THE COURT: No, no, no, but -- well --

MR KATZ: -- subject to --

THE COURT: But --

MR KATZ: For 12(b)(1) purposes --

THE COURT: You are not submtting the declaration in
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support of your 12(b)(1) notion.

MR KATZ: That's correct, Your Honor.

THE COURT: Al right. And I think we all agree that
the standard in the Fifth Crcuit is, as | test the
sufficiency on 12(b)(1), assumng that the allegations in the
conpl aint are true, and whether or not they are facially
sufficient to state a claim

MR KATZ: Fair enough, and correct, Your Honor.

THE COURT: Ckay.

Al right, so we're down to discovery that's
necessary for the 12(b)(2) notion, so we've nade sone
progress, even though we're not hearing the notion for
protective order.

VWell, here's what | want to do: | amgoing to grant
the notion in part and carry the bal ance of the notion to the
hearing on the nmotion to dismss. W aren't going to reargue
it; we're just keeping the portions that | don't address now
alive, so that they can be addressed then

|'mgoing to stay the deadlines. |I'mgoing to
continue trial to a date that the Court will set, follow ng
its ruling on the notion to dismss. And again, that may be a
proposed ruling, but we'll -- because again, there's no
di sagreenment we should continue trial fromits current date;
the dispute is what the reset date should be. W'Ill stay al

of the deadlines in the current scheduling order, again
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subject to the Court ruling on the notion to dismss. And
that will not stay discovery that may be necessary with
respect to the 12(b)(2) notion, and I'm-- nor does it stay a
hearing if one becones necessary on the notion for protective
order.

And since we've clarified that the discovery only
needs to relate to the 12(b)(2) notion, let's go back and | ook
at that, counsel for ECN, and see what you really think you
need. And then frankly, do tal k about stipul ations because it
seens to ne that many of the things that you' re hoping to
prove to ne as it relates to personal jurisdiction, they may
just admit to. Yes, the gentleman is a nenber of the
commttee, and yes, the conmttee has considered these things,
and yes, he's fully participated in those discussions, and
yes, he tal ks to sonebody at his enpl oyer about what he shoul d
be doing. So again, it nmay well be that those can be
stipulated to and submtted as stipulations to the Court as
opposed to needing to take depositions.

MR, FLUVENBAUM  Your Honor, it will take us nore
time to work out stipulations than it will be to take a three-
hour deposition of M. Cabanas in Dallas and get this all on
the record. And as | said, if M. Trang has al ready been
asked these questions, and they want to give me that
transcript, that may be sufficient.

THE COURT: Ckay, |I'mnot going to decide it today.
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MR. FLUVENBAUM  Yeah.

THE COURT: |'murging you to consider stipulations.
If you elect not to, what I'mtrying to dois | don't like
di scovery fights; try and work through them

MR FLUVENBAUM | appreciate that.

THE COURT: If | have to decide them | wll; that's
why |'m here

MR. FLUVENBAUM  Ckay.

THE COURT: But let's narrow them as nuch as
possi bl e, and before we nove forward on a notion for
protective order, I would want a -- either anended notion or
sonething that tells me what the live disputes are so that we
don't prepare for a hearing on this many issues, when it's
really down to this many issues because that's just a waste of
ny time. And so work together, and see if you can't resolve
as many of these issues as possible, as officers of the Court.
And again, if you can't, that's why there's judges, and I’
be happy to rule on them but let's narrow them down so that
we focus on the things that are really inportant and not on
t he peri pheral issues.

So get with ny courtroom deputy about a setting on
the notion for protective order, so we have one if it's
necessary. M hope is, is that it doesn't becone necessary;
that you all can work through the issues and agree on what is

or isn't going to happen and get it done. But as | said, if
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hearing, then nmake it clear to ne what the issues
and make it clear to nme how what you need is
related to 12(b)(2), or not, as the case may be.
right. \Wat else, gentlenmen and | ady? Anything
to acconplish today?

FLUVMENBAUM  Thank you, Your Honor

KATZ: Nothing further from Airbus, Your Honor.
COURT: Very wel | .

STRAIN.  Thank you, Your Honor.

COURT: Excellent. Thank you all very nuch.
KATZ: May we be excused?

CQOURT:  You may, thank you.

FLUMENBAUM One -- actually, one thing, Your
d you like me to prepare the order and circul ate
COURT: Pl ease.

FLUMENBAUM |'I| take care of that.

COURT: That woul d be great.

FLUVMENBAUM  Thank you

CQURT: Thank you very nuch.

(Recess from11: 09 a.m wuntil 11:10 a.m)

THE

COURT: M. Youngman, if you would go to the

podi un? N cole, tell me when you' re ready.

Ckay, M. Youngman, | hear you -- | overheard you

speaking to

ope

ny court recorder about |ogistics for the
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confirmation hearing, and | just -- since we're having this
conversation and not everybody is still here, is this

courtroom bi g enough for the confirmation hearing?

| mean, | -- we managed the plan support agreenent
hearing in this courtroom |'massumng that confirmation
won't be better attended than it, but since you were asking
about your teamand so forth, | just thought 1'd ask. And I
don't know if there's another courtroom avail able, but we can
check, we just need to know. And you don't have to answer
this second, but | just, again, wanted to nake a record of
what you and | were tal king about, given that we have
obj ections to confirmation.

MR YOUNGVAN: If | could ask the Court to, perhaps,
check if there is a larger courtroom avail abl e.

THE COURT: And what do you need in that courtroonf
Do you need el ectronics in that courtroon? | nean, do you
want to use the ELMO, or is just a courtroonf

MR, YOUNGVAN: A courtroom | think, would
be -- because | don't think we need any of the el ectronics.

THE COURT: Could you check with the objectors and
confirmthat they don't anticipate using electronics, and then
just get back with Ms. Harden, and we will -- once we know the
answer to that, we will reach out to the district court to see
if there is a larger courtroomthat we mght use for a couple

of days.
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MR YOUNGVAN: Very well, and if not, we'll certainly
make do.
THE COURT: Yeah, we'll squeeze, but it just hit ne

when you -- when | overheard you that we mght be tight in

her e.

MR YOUNGVAN: \Vell, we were pretty tight for the PSA
heari ng.

THE COURT: W were, but it worked. But anyway, just
let me know. And the critic -- ny guess is that there would

be a courtroom available, it mght not be an electronic
courtroom But if people feel |ike they need electronics, so
be that.

And secondly, the conplication is always, we use a
recorded transcript --

MR YOUNGVAN. (n.

THE COURT: -- and nmany of my district judge
col | eagues use a live court reporter. And we have portable
equi prent that may work. So anyway, it's not as
straightforward as it seens, but tell nme what you need and
we'll see if there is a courtroomthat can acconmodate. |f
not, we'll just all be good friends in here, and we'll turn
the air conditioning way down.

MR YOUNGVAN: |'ll admt to not paying as mnuch
attention, but the PSA hearing was pretty full; is that right?

THE COURT: It was full, but | don't renenber anybody
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standi ng, other than M. Fisher

MR, YOUNGVAN. O those two poor guys sitting on the
boxes.

THE COURT: Yeah, except for M. Fisher, who was
doing that, but he's a forner law clerk so it's okay.

| knew you'd like that, M. GCenender.

So just let us know, and we'll see. But sooner
rather than | ater so that we can get that issue on the
district court's radar that we mght be interested in a
different courtroom

MR YOUNGVAN: Very well, thank you.

THE COURT: You're wel cone.

W're off the record, Nicole, thank you.

Ch, also --

(Break in audio)

THE COURT: -- sonething to store exhibits on so that
["mnot -- so that | can nore easily access, |ike, how many
vol umes of exhibits do we think we'll need.

MR. YOUNGVAN: Can | confer just a nonent?

THE COURT: Yeah, and confer with the other objectors
so that --

MR YOUNGVAN: What | was thinking is --

THE COURT: -- we get sone sense of, is it ten
not ebooks full of exhibits, or is it twenty-five notebooks

full of exhibits, or is it five?
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YOUNGVAN: | think it depends on if we

rei ncorporate the PSA exhibits. It sounds |like we're headed

that way, you nmay want that shelf behind you again

THE
when you | et
MR.
THE

CQURT: Yeah. Yeah, okay. Just l|let us know,
us know about the el ectronics.

YOUNGVAN:  Very wel | .

COURT: Excellent. Good, thank you.

(Wher eupon these proceedi ngs were concl uded at 11:15 AM
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fromthe official electronic sound recording of the

proceedi ngs in the above-entitled matter.
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THE COURT: right. Wen the parties are ready, |l
t ake appearances here in the court room

MR STRAIN. | guess I'll go ahead.

THE COURT: No problem Pl ease.

MR STRAIN. Good norning, Your Honor. Eric Strain
from Ni xon Peabody in New York. |'mhere with Jason Katz of
the Hi ersche firmhere locally. Wth nme today al so is Joseph
Otego from N xon Peabody in New York, ny partner, and Natalie
Sears of M. Katz firm

THE COURT: Excellent.

MR. STRAIN. Thank you.

THE COURT: Thank you very nmnuch.

MR STRAIN. Your Honor, one other point.

THE COURT: Pl ease.

MR STRAIN. M. Katz and | proposed to split up
argument; 1'1l be handling personal jurisdiction and forum non
conveni ens; he'll be handling subject matter jurisdiction and
abstenti on.

THE COURT: Ckay, excellent.

MR FLUMENBAUM  Good norning, Your Honor. Marty
Fl umenbaum Paul, Weiss, R fkind, Warton & Garrison, for ECN
Wth ne is ny colleague, Pietro Signoracci, and CGeorge Barber
has al ready introduced hinself --

THE COURT: | ndeed.

MR FLUMENBAUM -- as our |ocal counsel
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THE COURT: Excellent. Thank you.

Is it the least bit helpful to the parties if | tel
you what |'mthinking about the notions that are before ne and
gi ve you sonething to shoot at?

MR. STRAIN. Very much so.

THE COURT: Al right. 1It's good news and bad news
for both of you. M tentative thinking is that | have subject
matter jurisdiction. | believe that there is a sufficient
connection, given the very broad test for related-to
jurisdiction, conceivable effect upon the estate being
adm ni stered in bankruptcy.

| think that potential collateral estoppel effect of
findings, with respect to the product liability clains, at
least as it relates to the debtor-owned helicopters, and as
was poi nted out by ECN s counsel, the confirmation hearing
record -- and again, |I'massum ng what everyone argued about
in the briefs will actually become part of this evidentiary
record sonehow today, and | probably should have waited for
you to do that.

But, in any event, it's clear that the debtor does
still own certain of these Super Pumas; and | think that the
col l ateral estoppel effect of the litigation between ECN and
Ai rbus coul d resolve certain issues that the debtors woul d
t hen be bound for, either good news or bad news for the

debt or .
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| f ECN wins, presunmably, the debtor would seek to use
col l ateral estoppel effect in its favor. No doubt, if Airbus
wi ns on the product liability clainms, Airbus would attenpt to
do the sane. That is unquestionably a conceivable effect upon
the estate being adm nistered in bankruptcy.

| don't really buy the second potential conceivable
effect because it's just really vaguely referenced in the
paper, and that was sort of a sonehow there could be a effect
upon the ECN claimhere; that one either needs to be better
expl ai ned.

But at |east, at the nonent, that vague comment t hat
was nentioned briefly at the hearing on the w thdrawal of
reference, is not terribly persuasive to ne; |I'mnot seeing
that effect. But | do see how collateral estoppel could
either help the debtor or hurt the debtor later, and | think
that is a conceivable effect upon the estate because of the
fact that the debtor has, | think, four or five of these same
hel i copters that were owned -- that are -- remain owned by the
debtor, for which they would have these product liability
cl ai ns.

So ny tentative viewis that | |ikely have subject
matter jurisdiction over the adversary proceedi ng, because
there is a conceivable effect. But at best, it is related-to
jurisdiction; and, of course, no one has argued to the

contrary. ECN asserted that it was related-to, and obviously
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Airbus didn't think I had subject matter jurisdiction, but ny
inclination is to think that | do.

| am struggling, though, wi th personal jurisdiction.
|"ve read everything everybody submtted pretty carefully.

And there is a two-pronged test, and there nmay be sufficient
context to satisfy the first prong of specific jurisdiction.
But the close nexus second prong, | am unpersuaded exists. It
appears to ne that ECN s argunents have heavily focused on the
first prong of personal jurisdiction. And again, we're not
tal ki ng about general jurisdiction; we're tal king about
specific, | think. 1 don't think -- | think it unlikely that
ECN coul d show general personal jurisdiction.

So | think we're focused on specific personal
jurisdiction, which is a two-pronged test. Perhaps the first
prong is satisfied; | amunpersuaded that the second prong can
be establi shed.

Abstention: even assum ng that | becone persuaded
about personal jurisdiction, I aminclined to abstain. |
don't see a reason for this Court, and of course when | say
this Court, I"'mreally tal king about ny good friends upstairs,
since | would not be permtted to try this case in any event;
the parties have not consented to nme trying this case.

And, in fact, we had the notion to withdraw the
reference to the district court, pending that ny report and

recommendati on has not been submtted, because | wanted to
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hear this first, and then basically submt a report and
recommendation on the withdrawal of reference and the notion
to dism ss sinultaneously.

There's el even factors for perm ssive abstention,
which is, of course, what this would be. And at |east, from
ny perspective, nost all of those factors weigh in favor of
abstention. The effect, or lack thereof, on the efficient
adm ni stration of the estate, if the Court decides to remand
or abstain, there's no effect on the efficient admnistration
of this estate if | abstain. The debtor is hoping to obtain
confirmation of a plan; the debtor hopes to enmerge from
bankruptcy expeditiously. And this litigation just isn't
going to have any effect on that at all.

The debtor is retaining its clains against Airbus
under the plan; if that plan is confirnmed, those clainms wll
be adj udi cated between the debtor and Airbus later, if the
debt or so chooses; and by debtor, | nean reorgani zed debtor,
assumng the plan is confirned. But it is clear to me that
the debtor has no intention of attenpting to prosecute those
clainms here, in this Court, or any tine soon.

So it appears to me that there is no effect on the
adm ni stration of the estate; and therefore, that factor
wei ghs in favor of abstention.

The extent to which state | aw i ssues predom nate over

bankruptcy issues, | think we can all agree there is not a

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

88




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 89 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

singl e bankruptcy issue in sight in this adversary proceedi ng.
So we either have state law issues or foreign | aw i ssues
between the parties. So, again, that weighs in favor of
abstention, given that the basis for jurisdiction is rel ated-
to jurisdiction.

The difficult or unsettled nature of applicable |aw,
to be honest, | think this one weighs in favor of abstention,
but only slightly; and it's a little hard for ne to know. But
obvi ously, we have products liability issues, the extent to
whi ch those are unsettled at this point, under the law, is
unclear to me; the lawsuit is in its infancy.

But to the extent foreign | aw applies, again, that
will at |east be novel, not necessarily difficult; and
certainly, I don't think either I or ny colleagues on the
fifteenth floor are incapable of understanding difficult
I ssues; trust ne. But, | do think that, at this point, that
is either neutral or slightly in favor of abstention.

Four, the presence of a related proceedi ng conmenced
in state court or other non-bankruptcy proceeding; that sinply
doesn't apply; there is no other proceeding pendi ng anywhere.

Five, the jurisdictional basis, if any, other than
1334, at least there is no other jurisdictional basis alleged,
except perhaps, supplenmental jurisdiction, which doesn't
really work in the Fifth Crcuit.

So | believe this is a lawsuit that is brought in the
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Northern District of Texas on the basis of related-to
jurisdiction. So that would weigh in favor of abstention,
because if it's only here, as a result of the bankruptcy case
of CHC, and it has really no effect upon the efficient
admnistration of the estate, the Court sees no reason why
there would be a need to retain this and decide this here.

The degree of rel atedness or renoteness of the
proceeding to the main bankruptcy case, simlar to the
anal ysis of factor one, this is pretty renote to the nmain
bankruptcy case; ECN has not asserted these clains. It's ny
I mpression fromwhat the debtor has advised previously that it
is in discussions with Airbus, with respect to these clains,
and ot her Airbus issues that affect the business of the
debt or s.

But again, fromthe Court's perspective, it appears
that these Airbus clains are the tail wagging the bankruptcy
dog, from CHC s perspective. It did not file the bankruptcy
to address these clains; it filed the bankruptcy for business
reasons. It obviously had a debt load that it was unable to
manage. And under the plan, much of that debt will be
converted to equity assum ng that the plan is confirned.

So it appears to me that this lawsuit has very little
direct inpact upon the estate, other than the potentia
col l ateral estoppel effect of rulings that nay be nade, with

respect to the debtor's owned aircraft and product liability

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

90




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 91 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

clains, simlar to those that ECN has asserted agai nst Airbus
here, are ultimately asserted by the debtors.

Nunber seven, the substance rather than the form of
an asserted core proceeding; there is no asserted core
proceeding. So that factor sinply doesn't apply.

The feasibility of severing state law clains from
core bankruptcy matters to allow judgnments to be entered in
state court, with enforcenent left to the bankruptcy court;
again, that factor really doesn't apply, because there is no
core matter asserted here; so there's nothing to sever. These
are all non-bankruptcy law clains. And fromthis Court's
perspective, they probably can be better adjudicated
el sewhere

The burden on the Court's docket, | will tell you
that the district court docket here is difficult at the
monment, as | understand it; we are shorthanded in the Northern
District of Texas at the district court level. There are
several vacancies that have not been filled.

And, as | understand it, fromny district judge
col | eagues, their docket is really quite busy. |'mnot going
to say that this case would break the back of the district
court, by any means. But | do think, fromwhat | understand,
that given the judge vacancies that have not been filled, ny
col | eagues are feeling the stress of their existing docket.

And adding to it, unless there's a good reason to, is
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certainly not sonething that | think is necessarily
appropri ate.
The |ikelihood that the commencenent of the
proceeding in the bankruptcy court involves forum shopping by
one of the parties, I"'malways a little hesitant to find forum

shopping, so | won't do it here. But |I do think that
there -- the plaintiff may be finding a forumthat it thought
woul d be hel pful to it.

But again, I'mnot prepared to base ny ruling on a
finding of forum shopping; there is sinply not enough evidence
in the record. But the case has such little direct rel evance
to this bankruptcy case that it appears to me that there m ght
be some forum shoppi ng goi ng on.

Nunber el even, |ast but not |east, the existence of a
right to jury trial. Qobviously, there are jury trial rights
here; they' ve been demanded. And | can't conduct a jury tria
wi t hout consent. And frankly, | don't even have consent for
me entering a final judgnent without a jury. And the
exi stence of the jury trial right was at |east a basis for the
request for withdrawal of the reference. So that factor woul d
appear to weigh in favor of perm ssive abstention

So as | tally the scorecard -- and again, these are
all tentative rulings subject to you all telling nme that |'ve
got it wong -- it seens like they either don't apply, or they

wei gh in favor of ne abstaining. And when | say ne, | wll
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tell you, here's ny view of whether it's nme abstaining or it's
me recomrending to a district judge that he or she abstain. |
think it's the latter.

| think that | nust make a recommendati on, issue
proposed findings and conclusions to the district court;
that's because | do have subject matter jurisdiction, in ny
view. But that subject matter jurisdictionis only related
to, the parties have not consented, and thus |I cannot enter a
final order disposing of the matter.

So the better part of valor would be to send it up to
the district court, who can have the opportunity to revi ew
proposed findings and conclusions; and we'll see what the
district court thinks on the basis of that.

So to recap -- and I'mnot going to go through forum
non conveni ens, |'ve taken up enough time right now -- but the
bottomline is is | think | probably do have related-to
subject matter jurisdiction; |I'mconcerned that there is no
personal jurisdiction over Airbus here, focusing nostly on
factor two.

And even assum ng that | do have personal
jurisdiction over Airbus, ny analysis of the abstention factor
strongly suggests to nme that | should abstain and let the
parties go litigate this issue, in whatever court of conpetent
jurisdiction exists.

So those are ny tentative thoughts. So tell ne what
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| have m sanal ysed, in whatever order you wish to proceed.
Qovi ously, Airbus probably goes first, since it's
your notion to dism ss.
MR STRAIN. Thank you, Your Honor. |[|'Ill address the

personal jurisdiction issue, since that seens to be a source

of --

Your Honor, I'mgoing to offer you the -- one second.

The defendant's exhibits in (indiscernible).

THE COURT: Pl ease.

MR. FLUMENBAUM  Your Honor, with respect to
defendant's exhibits, we object to the entry of the letter,
dated February 10th of --

THE COURT: VWhich exhibit is that?

MR, FLUVENBAUM | believe it's Exhibit 2 or B

THE COURT: Al right.

MR FLUVENBAUM That letter is not based on the

record in this case; Your Honor has already comented on that.

| think Airbus has made it the centerpiece of their reply
brief. They quoted the specific paragraph, which Your Hono
| believe, said in open court yesterday was well beyond the
record, and that there was no support for that.
THE COURT: Well, let's be clear, what statenent?
MR FLUMENBAUM It was on page two of their reply
brief, they quoted froma February 10th letter from Wi
Got shal that --
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THE COURT: Ckay, but I'mlooking at the letter. So,
what - -

MR FLUMENBAUM Ch, |'msorry.

THE COURT: No, and that's fine, | didn't nake nyself
clear. So if you could look with the letter --

MR. FLUVENBAUM | --

THE COURT: -- what are we concerned about ?

MR, FLUVENBAUM There -- the letter that was
submtted, this one had to do with -- the letter brief was in
response to Your Honor's suggestion --

THE COURT: Right.

MR, FLUMENBAUM -- on the issue of the best
i nterest --

THE COURT: Um hum

MR FLUMENBAUM -- standard. And they nade
statenents and clains in this letter that were not supported
by the record, and that's why we were at a point --

THE COURT: Ckay, but which one -- what statenents
are you objecting? Because obviously, the letter is a letter
brief that was addressed to the Court, that | believe is --

MR FLUVENBAUM Wl | --

THE COURT: -- and the top of it suggests, it was
filed with the Court.

So --

MR FLUMENBAUM | believe it's hearsay, page eight,
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in particular, based on a careful review, | believe this is
what they cited in their reply brief. Page eight, starting
with "based on a careful review," the next paragraph, and the
par agraph after that, | think going up to the top of page

ni ne.

THE COURT: And your objection is what?

MR. FLUMENBAUM Hearsay and no record to support it.
These were statenents that were essentially gratuitous, based
on the record that Your Honor had devel oped in the
confirmation hearing.

THE COURT: Response?

MR STRAIN. Yeah, | think that the response is we
haven't actually offered this into evidence; we put it in the
court's notebook to take judicial notice of something that's
been filed with the Court. It also reflects statenents that,
| believe, were made during the February 6th hearing by
debtor's counsel, at sone point, about the nature of their
cl ai ns.

But the point of including this really is the subject
matter jurisdiction argunent, which M. Katz can address, the
substance of the purpose of including this. But we haven't
actually offered this into evidence. W'd like the Court to
take judicial notice of the letter that's been fil ed.

THE COURT: Well, but what's the -- | nmean again, you

can't avoid the hearsay problem or the outside the scope of
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the evidentiary record, that was nmade at confirmation, by ne
taking judicial notice of it.

MR STRAIN. | agree, Your Honor. And so
the -- that's why we're not offering this into evidence; we've
included it as part of our argunent. |If the Court cannot
consider it, we understand that. But we thought since it was
presented to the Court, and it did express the debtor's
position, with regards to whether it would nove forward with
clains in the bankruptcy court, we thought it was useful.

THE COURT: Well, but the debtor, M. Youngman spoke
at the last hearing --

MR STRAIN.  Yes.

THE COURT: -- so | know the debtor's view of this.

MR STRAIN.  Yes.

THE COURT: Well, he's not offered it, so you can
object to any offers --

MR FLUVENBAUM | thought when | handed you the
not ebook, he was --

THE COURT: As did |

MR. FLUVENBAUM -- he was offering it.

THE COURT: So.

MR FLUMENBAUM And | want to point out that in
Exhibit A, M. Cenereux's affidavit, Genereux's affidavit,
there are two paragraphs that, | believe, M. Strain has

acknow edged are not accurate, so, which woul d be paragraph
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five and paragraph nine of that affidavit.

So to the extent that he asked the Court to rely on
that, | think the Court should not.

MR STRAIN. Well, | disagree that | disagree with ny
owmn client's affidavit. And we can address those few points,
as we go through the personal jurisdiction argunent, if they
are of concern. But the points of these paragraphs --

THE COURT: Wi ch paragraphs? [|'msorry.

MR. STRAIN. These are paragraphs five, and really
what they say, paragraph five and nine of M. Genereux's
affidavit, the declaration regarding A rbus Helicopter's never
noving its offices to the United States, and not being
l'icensed to do business and transacting business in the United
States, which | think is the controversial portion of it.

And paragraph nine, not selling Super Puna
helicopters in the United States.

THE COURT: And | take it AHis SAS, Airbus
Hel i copters, SAS; | see that on the first page.

MR STRAIN.  Yes.

THE COURT: Ckay.

MR STRAIN. And the position we've taken, and this
was raised in the opposite seconds, supplenental opposition,
and pointed out in our reply brief, our client, AH does not
sell -- doesn't transact his business in the United States; it

transacts its business in France. There's no controversy that
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Airbus Helicopters has custoners located in the United States.
But when it sells its helicopters, as this declaration points
out, it does so fromits place of business in France, pursuant
to purchase agreenents that call for the transaction to occur
I n France.

So, yes, Airbus Helicopters has custoners in the
United States, there's no dispute as to that; it's where the
transactions occur; and those transactions occur in France.
So that's why it says "Airbus Helicopters does not transact
Its business in the United States or sell Super Puma
Hel i copters in the United States."

MR FLUVENBAUM  Your Honor, as we pointed out in the
di scovery, that we received from Airbus, and which they
stipulated to, there have been direct transactions between SAS
and custoners in the United States. And indeed, in one of
those transactions was announced in the United States at the
Heli Expo, just in 2015, with the Chief Executive Oficer of
Airbus SASin the United States --

THE COURT: Ckay, but --

MR FLUMENBAUM -- signing a contract with Bristow.

THE COURT: But that doesn't make the -- | mean, the
declaration is adm ssible at a hearing on a notion to di sm ss;
you may have evidence that refutes statements in it. But I
don't think that makes the affidavit itself inadm ssible.

MR FLUMENBAUM  Well, | wasn't suggesting that the
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whol e affidavit, but since M. Strain stipulated to the
accuracy of the docunents, that they gave us, | thought these
two paragraphs were clearly inaccurate, based on those
docunents. | perfectly accept the way Your Honor articul ated
our position.

THE COURT: Fair enough. Then, Exhibit Awll be
admtted, and we'll address B if we need to.

(Decl aration of Mchael J. Genereux was hereby received
into evidence as Defendant's Exhibit A as of this date.)

MR STRAIN. Thank you, Your Honor.

And, with regard to Exhibit A and the transaction of
busi ness, that |eads us right into the point of personal
jurisdiction, whichis --

THE COURT: Ckay, well --

MR STRAIN. -- there's been allegations about Airbus
Hel i copter's business activities with customers in the United
States, its sale of helicopters to custoners in the United
States, its attendance of trade shows in the United States,
its sending enployees to the United States to do business, to
visit custoners, go to trade shows, but none of these are
all eged to have anything to do with the clains that we're here
to tal k about today.

For helicopters that, it's undi sputed, were sold by
Airbus Helicopters in France to custoners |ocated in Europe;

and those helicopters have never been owned, operated,
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1 registered in, or as far as anybody can tell, located in the
2| United States.

3 So when we're tal ki ng about what business activities,
4|| there can be a dispute as to where those activities take

5| place. There can even be a dispute as to whether Airbus

6| Helicopters transacts business in the United States. But

7| there can't be a dispute as to whether any of that business

8| has anything to do wth ECN' s product liability causes of

9|/ action, the helicopters that were designed, manufactured,

10| certified, sold and exist outside of the United States.

11 When | --

12 THE COURT: So, you think prong two -- if I'"m hearing
13| you correctly -- the close nexus prong requires that your

14| activities in the United States have got to have led to ECN s
15| product liability clains?

16 MR STRAIN. Yes, Your Honor. | have ny notes from
17| this nmorning, going over, when Your Honor was giving her

18| tentative views on things, and | was able to cross out a | ot
19| of this, because what | really wanted to focus ny argunent on
20|| is exactly that; | say in ny notes, "ECN has one half of the
21 || specific jurisdiction test, purposeful availmnment; they have
22| alleged quite a bit to" -- that may satisfy the purposefu
23|| availnent prong of specific jurisdiction. Wat they have not
24| alleged is the rel atedness requirenent.
25 And Your Honor's already expressed her view on that.
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The three areas that have been focused on are the
participation in the bankruptcy proceeding. And we understand
Your Honor may find that that participation could give rise to
rel ated-to subject matter jurisdiction.

But in terns of having a substantial connection to
giving rise to the clains of this lawsuit, nothing about the
proof of clainms or any of the activity that ny client has done
in this courtroom was in any way related to product liability
clains by ECN, who's for economc loss related to their
hel i copt ers.

And so, we've |ooked at all the cases that were cited
by ECN, and there were a | ot of distinguishing factors; but
really what's driving all of themis that those are clains
brought by debtors or trustees on matters related to the
bankruptcy, whether it's preferential transfers or fraudul ent
transfers or whatnot, | mean you can go through them but I
think that if the Court has al ready done that, there's no
poi nt in doing so because we couldn't find a case simlar to
this situation.

So -- and even outside of the bankruptcy context,
when the focus is put on a party cones into a forumand files
a lawsuit, even the cases cited by ECN there are cases where
the lawsuit filed was sonehow related to an activity in the
forum one was with his JAMS proceedi ng or sone ot her core

facts that nmade the availment of the forumrelated to the
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clainms at issue.

And then, if we |l ook at, even footnote nine of the
second suppl enental opposition filed by ECN, they tal k about
courts have found when a party avails itself of the forum by
filing a lawsuit -- and if you want to call a proof of claima
| awsuit, that's fine -- but even in those cases, which are al
post-Di am er, which they're talking about, they're all related
to the causes of action, which we just don't have here.

So in terns of the bankruptcy proceedi ng, we don't
see that that availnent of this forumis in any way related to
t he causes of action.

Wth respect to the business contacts, we've already
tal ked about that, all the activity here at issue, the design
and manufacture all arose in France; any warranties that were
given were done in France. There's no connection with the
United States.

And the |ast point that ECN has nade to argue
specific jurisdiction is the stream of comerce argunent,
whi ch even the cases they cite, Faraday, (ph.) Bean Dredgi ng,
and Lovencare, (ph.) these are all cases where the product
flowed through a distribution systemsetup -- whether set up
or not by the defendant -- but they flowed into the forum
cause and injury there; we don't have that here. W don't
have these helicopters ever entering the United States.

There's sone di scussion in the papers about the fact
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that Airbus Helicopters has a distributor here, in Texas, in
Gand Prairie. And the fact that it has that distributor is
irrelevant when the helicopters we're tal king about never
flowed through that distributor.

So in terns of streamof commerce, where the Court
defines stream of conmerce jurisdiction here, it would really
be contrary to the Goodyear case, that the Suprene Court
di scussed, and that's in our brief. But just very basically,
the accident occurred in France fromdefective tires in
France; the question was, was the presence of simlar tires,
manuf actured by those defendants in the forum sufficient for
the exercise of jurisdiction, and the court said no.

And that's what we have here. W have business
activity; we have other products, other customers in the
United States, none of which are related to the causes of
action. And the only way this Court would be able to find
personal jurisdiction would be based on purely purposeful
avai l mrent factors, which woul d essentially be a watered-down
version of general jurisdiction. Because those factors that
have been all eged today wouldn't satisfy the genera
jurisdiction standard after Daimer and in the Fifth Grcuit.
So, there couldn't possibly be a basis for jurisdiction here
wi t hout the related Nexus requirement having done that.

Thank you, Your Honor.

THE COURT: Thank you.
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Pl ease, M. Katz. AmI| wong on subject matter
jurisdiction? And it's okay to say yes.

MR KATZ: Your Honor, Jason Katz on behal f of Airbus
Hel i copters, SAS. Respectfully, Your Honor, as | told you,
when we were here on February 6th, | believe that the Court is
wong about that. And it's a close call, there's no doubt
about that, because the Court has recognized that it's a broad
test, it's conceivable as a very broad term

And |'ve been doing this a while, and |I've read
pl enty of cases about this topic, and |'ve been surprised
about courts saying bad subject matter jurisdiction. But I
just believe that this case goes too far.

| was in the |obby this norning, preparing for this

hearing. | went back and revi ewed Pacor versus Higgins in the
Third Grcuit. In that case, the court found that this idea
of potential liability, that would require an additional

| awsui t, should that liability come out of the |awsuit that
was before the court, which is too far, it was too renote.
And the Third Grcuit said let's just -- thereis alimt
here, so that's just too far; we recogni ze concei vabl e effect,
but -- and that's, Your Honor, what we have here.

| believe that while the Court has accepted this
col l ateral estoppel argunment, the facts here are the sanme as
they were in the Pacor case, in the sense that let's assune

that ECN, in this case, recovers against Airbus, and then the
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debtor decides to attenpt to use the ruling in this case,
that's just another |awsuit, just like in Pacor; that's just
not certain enough. |It's too speculative; it's too renote.

So, Airbus, respectfully, would request that the
Court find that subject matter jurisdiction does not exist,
because there is a limt to what the conceivable effect would
be, and that this Court does have the adjudicative authority
to grant the notion to dismss, based on the | ack of subject
matter jurisdiction, because we did submt a suppl enental
brief at the Court's request on that issue, and the --

THE COURT: OCh, | agree. If | don't have
jurisdiction, there's not a stern inplication. | can dismss
the case. But you all were sort of ships passing in the
night. You say | can, because you assune | don't have subject
matter jurisdiction; ECN says | can't, because they assune |
do have subject matter jurisdiction

So whether | can enter a final order seenms to turn on
t he question of do | have subject matter jurisdiction.

MR KATZ: And unfortunately, Your Honor, we did not
brief that second issue, which is if the Court finds that you
do have subject matter jurisdiction, and you don't have
personal jurisdiction, can you then enter an order dism ssing
it on that basis. And we didn't brief that, Your Honor, and
["msorry | didn't research that; | apol ogi ze for that.

THE COURT: No, no apology needed. 1'IIl just tel
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you -- | mean |'mhappy if you want to look at it. M
thinking is, if 1've got related-to jurisdiction, then 157
pretty clear says that | can only enter proposed findings and
concl usi ons absent consent, which | don't have here.

MR KATZ: Right.

THE COURT: So it seens |like once | get past the do
have subject matter jurisdiction, I"'min the world of proposed
findi ngs and concl usi ons.

MR KATZ: Fair enough, Your Honor. And | don't need
to look at it; |I would accept the Court's position on that.

We just, Airbus respectfully disagrees that this is a proper
concei vabl e effect finding, based on what ECN believes coul d
happen in the future, that what | believe to be based on what
the debtor has said, very unlikely. So I'll |eave that
argument alone; | think we've nade the sane argunent at the
February 6th hearing, and just would request that the Court
grant the notion to dismss for |ack of subject matter
jurisdiction.

As it relates to abstention, Your Honor, | believe
that the Court's checklist of seven of the eleven factors is
very accurate. 1In fact, a lot of the notes | wote down in ny
little checklist and boxes that | wote in nmy notes, | had
sonme of the sane words that the Court used, and the factors,
and don't disagree with any of them except that maybe that

sone of them where the Court said it could be slightly in the
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keep category or neutral, maybe in nmy notes | was a little
nore favorable to ny client's position. But | don't think
that the Court would --

THE COURT: |'m shocked by that.

MR KATZ: But, Your Honor, it's clear that the Court
has the discretion under 28 U S.C. 1334(c)(1) to abstain from
hearing this matter, assum ng that the Court finds that
personal jurisdiction exists, and even goi ng back one step,
assum ng the Court finds it has subject matter of
jurisdiction, Your Honor, Airbus requests that assum ng that
those two things happen, that the Court exercises discretion.
| won't go through each factor, as | have already stated, |
agree with the Court's general review and anal ysis on the
factors, and request that the Court abstain from keeping this

case here for Judge Cunmmi ngs to deci de.

That's all | have, Your Honor. Thank you.
THE COURT: Let nme ask you a question. | want to go
back to your Pacor. 1'll be honest; Pacor was deci ded nany,

many years ago. And so | haven't read it in a while. But
whil e we've been here, ny able |law clerk, M. Crocker (ph.)
has sent nme a blurb fromit; and we'll go back and reread
Pacor, because it appears that that's really the focal point
of your argunment, is that Pacor's just different.

But it appears to me from at |east the quote that's

been sent to ne, that Pacor may not be so different, or that
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the basis for the conclusion there, that there wasn't rel ated-
to jurisdiction by the Third Grcuit, may be different. At

| east, what |'ve seen here is, here's the quote "our

exam nation of the Hi ggins Pacor Manville controversy |eads us
to conclude that the primary action between H ggi ns and Pacor
woul d have no effect on the Manville bankruptcy estate, and
therefore is not related to bankruptcy within the nmeani ng of
section," yeah, it's the precursor, 1471(b).

"At best, it is a nere precursor to the potentia
third party claimfor indemification by Pacor against
Manville. Yet the outcone of the H ggins Pacor action would
in no way bind Manville, in that it could not determ ne any
rights liabilities or course of action of the debtor."

Since Manville is not a party to the Higgins Pacor
action, it could be -- it could not be bound by res judicata
or coll ateral estoppel

But here, it does appear to me that collatera
estoppel would apply. And again, we have the exact sane
claim at least with respect to the four or five owned Super
Purma hel i copters by CHC

And the distinction that the Third Grcuit's draw ng
in Pacor is that the indemification claimis a different
claim and it's going to be decided on different issues than
the ultimate underlying liability claimbetwen the two non-

debtor parties. And that appears to ne to be the
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1 distinguishing feature of Pacor, again, given the very short

2| period of time |I've had to read this; and again, | assure you
3/| we'll go back and reread it. But it appears to ne, | wanted
4|/ to hear your take on it, because it appears to ne that Pacor

5| is just different. You had an underlying claimthat was then
6| going to give rise to indemnification claimagainst the

7| debtor, and the Court said not close enough, not enough

8| relatedness to the bankruptcy case.

9 Here, we woul d have the identical product liability
10| clains, at least with respect to four or five of the Super
11|/ Purmas, the CHC woul d have against Airbus, that it mght be
12| collaterally estopped, one way or the other, by the outcone of
13| this proceedi ng.
14 MR KATZ: Right. And Your Honor, so | apologize if
15| | msspoke, but reading it on ny iPhone in the |obby, | was --
16 THE COURT: It's about as good as what |'m doi ng, so.
17 MR KATZ: -- |1 was focusing on the part of the

18| opinion that | don't have it in front of me, where the court
19| said that it would require a second piece of litigation. And
20|/ | understand that if it's a different claim | get that.
21 But in this case, Airbus's position would be that
22|| collateral estoppel is not certain here; and I know t he Court
23|| just said that oh, it would be the same claimand the sane
24| issue, but they're different parties.
25 And so, | think that there can be an argunent --
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THE COURT: Well, that's res judicata. |'m not
saying res judicata applies.
MR KATZ: But --

THE COURT: The coll ateral estoppel can apply with

different parties, if the issues were -- if the issues are
I dentical, and the issues were -- I'"'mgoing to get the
| anguage a little bit off -- but substantially litigated by

parties who have simlar interests.

MR KATZ: Sure. And so, there is no evidence that
the clains would be exactly the same. The Court is assum ng
that it would be the sanme. W now know, based on the evidence
put forth by the debtor, that the debtors have, | believe
five -- they own five, at least four or five helicopters.

But ny point was a little nore -- it was a genera
broad statenment that the fact that the debtor could bring the
claims in the future, and the fact that they would have to
bring another lawsuit, just like | believe the Third Grcuit
opinion in Pacor said -- and hopefully, | hope I'm not
m sspeaking, | apologize if I am-- | thought that part of
that opinion, and it may have been dicta, but | thought it
said the fact that they would have to do those -- bring an
additional lawsuit, that that was making it too renote. And
that was really the connection | was trying to nmake, Your
Honor .

THE COURT: | don't -- again, we'll look at it nore
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closely, but | fear you're reading too nmuch into the opinion.
| think the Third Grcuit's point was the debtor is not
bound - -

MR KATZ: Bound by the findings.

THE COURT: ~-- either by collateral estoppel or res
judicata, as it relates to a second i ndemification claim
agai nst the debtor.

MR KATZ: Sure. But Your Honor, Airbus would stil
take the position that the subject matter jurisdiction is
concei vabl e effect here of the fact that collateral estoppe
could occur in the future, it's just not enough. And it's
just -- thereis alimt, and that limt should be drawn in a
case |like this.

And the fact that the debtor, it's nade clear, that
t hey have no intention of bringing these clains --

THE COURT: Well, no, no, no. That's not fair

MR KATZ: -- here.

THE COURT: They're not going to bring them --

MR KATZ: Here.

THE COURT: -- here.

MR KATZ: And that they --

THE COURT: But that doesn't nean they aren't going
to bring them

MR KATZ: But they could; but they also nmay nake a

decision that they're not going to. So it's our position or
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that's just not enough. And obviously, if the Court disagrees

wth me, I"'msure the Court wll --

THE COURT: Well, but again, this is helpful. | just
fear that you may be m sreading Pacor and -- but we'll go back
and |l ook at it, because it is the -- it is certainly the

predi cate decision for many, nmany, many decisions that follow,
both in the Fifth Crcuit and many other circuits that have
fol |l oned Pacor.

MR KATZ: Thank you, Your Honor. My | be excused?

THE COURT: You may. Thank you, M. Katz.

Pl ease

MR. FLUMENBAUM  Good norning, Your Honor

THE COURT: Good nor ni ng.

MR FLUVENBAUM  Martin Flunenbaum for ECN. | guess
| have the bigger burden today of trying to show you why your
initial instincts are, in nmy view, not appropriate.

Let ne first start with the related-to jurisdiction,
in part because you' ve agreed with our position on that.

THE COURT: Yeah, but be careful. Don't --

MR FLUVENBAUM  All right.

THE COURT: -- you nay say sonething that causes ne
to reconsi der.

MR FLUMENBAUM | do want to cover the one aspect.
| think related-to jurisdiction is very clear in this case.

think the collateral estoppel issue is certainly on point. |

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

113




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 114 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

think when we filed this conplaint in Novenber, at that tine,
the case was noving quickly towards confirmation. But | think
jurisdiction occurs at that nmonment in tine.

THE COURT: | agree, when it's filed.

MR, FLUMENBAUM And at that nonent in tinme, as we
alleged in both our conplaint, and as we tal ked about on
February 6th, in addition to the collateral estoppel effect,
and the inpact that whatever decisions we may get will relate
to the reorgani zed debtor, we also firmy believe that our
damages and our clains against the debtor would be effected if
we were successful. And | think that would apply, also to
ot her --

THE COURT: Then you're going to have drill down.

MR, FLUVMENBAUM -- to other --

THE COURT: That sounds good, but what does it mean?

MR FLUMVENBAUM It neans that part of the val ue that
we' ve | ost because of the grounding and the product defect,
has to do with the | eases, that we had | eased these -- and we
had bought them from CHC, and --

THE COURT: And | eased t hem back

MR FLUMENBAUM -- and | eased t hem back

THE COURT: So there's five --

MR. FLUMENBAUM  So - -

THE COURT: -- |ease-rejection clains.

MR FLUVENBAUM Right. And | think that fact, that
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I'"'mgoing to cone back to as to the personal jurisdiction
part, because that seens to be ignored --

THE COURT: Ckay.

MR. FLUMENBAUM -- that our damages occurred, in
part, right in this district and through the bankruptcy.

THE COURT: GCh, cone on, no, no, no.

MR FLUVENBAUM Wl | --

THE COURT: Rejection gives rise to a prepetition
claim The Code expressly addresses that. So, but you're --

MR FLUVENBAUM But the --

THE COURT: -- nice words, but drill down with ne.

MR FLUVENBAUM  Ckay.

THE COURT: Specifically, what is your claimagainst
the debtor, and howis that -- | mean it's going to be
conprom sed, in theory, at eighty-four mllion dollars?

MR FLUVENBAUM Again --

THE COURT: And what damage --

MR. FLUMENBAUM -- as to CHC

THE COURT: -- did Airbus -- what damage that you
m ght recover in the Airbus action is going to reduce --

MR FLUMENBAUM  Because we can't --

THE COURT: Hang on

MR. FLUVENBAUM  Yep

THE COURT: Let ne finish.

MR, FLUVENBAUM (Go ahead.
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THE COURT: ~-- is going to reduce a potential eighty-

mllion, ninety-four mllion, twenty-four mllion dollar

claimthat mght get allowed in this bankruptcy?

MR FLUVENBAUM Part of the damages that we w ||

seek fromAirbus is our inability -- is a loss of our ability

to | ease those planes going forward. So we now have gotten

t hem back, we can't | ease themto sonebody else. So we are

damaged in the sense that that | ease incone that we had

expected over the next five years is gone.

THE COURT: But why does that -- why are you going to

credit that --

t hat

MR, FLUVENBAUM Because --
THE COURT: -- against your claimin the bankruptcy?
MR, FLUVENBAUM |f we recover it on that | ease, on

value, | believe it would be -- | would believe the

debtor could argue that we didn't |ose the eighty-four

mllion, because we were able to mitigate our danages, and

deal

with it el sewhere.
THE COURT: Well, but --
MR, FLUVENBAUM And | think other creditors woul d

have the exact sane argunent, whose planes were --

THE COURT: Ckay, |'mnot worried about anybody el se.
MR FLUMENBAUM | understand.

THE COURT: I'monly worried about you.

MR, FLUVENBAUM Al right. But --
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1 THE COURT: So, let's stay focused on you, or nore

2|l accurately, ECN.  Ckay, but that sounds good, but | just don't
3| buy it.

4 MR FLUVENBAUM  Oh?

5 THE COURT: | don't think you're going to suggest a
6| nickel credit. The |ease rejection damages are for the

7|| debtor's breach of the contract. The fact that you are

8| damaged -- so you got your aircraft back, and you now can't

9|/| re-lease themto soneone el se, because they've been grounded
10| or they're defective, whatever --
11 MR FLUVENBAUM  Ri ght.
12 THE COURT: -- that didn't have anything to do with
13| the fact that CHC rejected the | ease with you
14 MR, FLUVENBAUM | think | would be entitled -- 1

15| would be entitled to prove that | had this income stream that
16 | I was supposed to get fromCHC, CHC rejected these as part of
17| the bankruptcy, in part, because they couldn't use these

18| aircraft as well.

19 THE COURT: But you're assuming that. There's no
20|| evidence in this record.
21 MR FLUVENBAUM Well, there is. There is testinony
22| on the very first day that the grounding inpacted there.
23 THE COURT: As part of this record, | said. R ght?
24| Where is that in this record? And how did that affect the
25| five -- your five helicopters?
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MR FLUVENBAUM Wl | --

THE COURT: That testinony was not specific as to
your five helicopters or one of the other forty-six or seven
or eight that the debtor owned.

MR FLUMENBAUM W have -- | should nove --

THE COURT: And there's no evidence that --

MR FLUVENBAUM | should --

THE COURT: -- suggests that the debtor rejected the
ECN | eases for any other reason than it no | onger needed them

MR. FLUVENBAUM Wl |, one of the reasons why they no
| onger needed t hem was because they were danmaged.

MR KATZ: Your Honor, I'mgoing to object to this
note that he's testifying about that in -- this is a 12(b)(1)
based on the papers, not any additional evidence anyway, Your
Honor .

THE COURT: Well, be careful there, because you've
adm tted the declaration, so not quite true.

MR KATZ: In support of the personal jurisdiction,
Your Honor.

THE COURT: Right, understand.

MR KATZ: Ckay. The --

THE COURT: But, again, evidence that's before ne.

MR FLUMENBAUM  Your Honor, | believe, before you
are the binders of exhibits that we put in through the

Signoracci affidavit, and through ny affidavit [ast week. And
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| woul d nove that they be taken as part of the evidence in
t hi s hearing.

THE COURT: Any objection?

MR STRAIN. No objection, Your Honor.

THE COURT: The Court will do so.

(Martin Flumenbaum and Pietro Signoracci affidavit was
hereby received into evidence as Plaintiff's Exhibit **, as of
this date.)

MR FLUMENBAUM  Thank you

THE COURT: But where in that --

MR. FLUVENBAUM | --

THE COURT: -- is there the evidence that you're
telling ne about?

MR FLUMENBAUM | will cite that to you.

THE COURT: Ckay.

MR FLUMENBAUM |'Il ask M. Signoracci to find
t hat .

THE COURT: Fair enough.

MR FLUVENBAUM But, in any event, | think in terns
of related-to jurisdiction, I think we nmay di sagree on that

aspect, but | think if you ook at the Passnore case, the
Bayl or nedi cal case, Passnore v. Baylor Medical, where they
said there could be related-to jurisdiction based on a
potential claimagainst the third party.

THE COURT: M. Flunenbaum you've tentatively won on
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this issue. So --

MR FLUMENBAUM Ch, all right.

THE COURT: -- why are we spending so much tine on --

MR FLUVENBAUM  Right.

THE COURT: --it?

MR. FLUMENBAUM Let ne --

THE COURT: | told you at the outset that | think --

MR FLUMVENBAUM  All right.

THE COURT: -- have related-to jurisdiction --

MR FLUVENBAUM | apol ogize. | --

THE COURT: -- and the big argunent that M. Katz
made is really that Pacor is -- that this case is |ike Pacor
in the conclusion that there wasn't related-to jurisdiction.
And |'mfearful that he has m sread Pacor.

So, unless you have sonething to add on the Pacor
anal ysis --

MR FLUVENBAUM | woul d ask Your Honor to | ook at
Passnore, Inray Canyon (ph.), which are two Fifth Grcuit,
recent Fifth Grcuit cases --

THE COURT: And trust ne, we have.

MR FLUMENBAUM -- which | think -- which support
the related-to jurisdiction.

Let ne turn to the personal jurisdiction. There are
actually -- let ne start wth the concept of consent, because

we believe we have consent jurisdiction, in terns of persona
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jurisdiction here, which is slightly different than general,
and slightly different than specific. The nere participation
of Airbus, in this proceeding, gives us personal jurisdiction
over Airbus to file related-to clainms. | think the lawis
clear on that, in ternms of their active participation in this
proceedi ng.

And what we have here is that they voluntarily
appeared, they filed proofs of claim seeking over six mllion
dollars. They voluntarily joined the unsecured creditors.
They appoi nted a Texas resident, Kevin Cabanas, as its
representative. W served M. Cabanas in Texas with the
conplaint. There's been no challenge to service of process in
this case.

So, we think that they participated in the 2004
proceedi ng, which had nothing to do with them which was
bet ween ECN and the debtor; they filed briefs in that case.
And they've obviously entered into a settlement and a
restructuring agreenent with the debtor, in which Airbus wll
receive recovery, and in which these particular clains, that
are simlar to ours, are preserved.

So, we think that just that, under the |aw, gives us
jurisdiction over Airbus. But there is nuch nore than just
t his consensual, purposeful activity. And | think it's clear
that voluntarily filing a lawsuit in the jurisdiction is

pur poseful availnment of the jurisdiction's facilities, and can
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subject the party to personal jurisdiction in another |awsuit,
when the |lawsuits arise fromthe sane general transactions.

And, in this case, we believe we neet that standard.
And | woul d refer Your Honor to Schwi nn and Bl enko, these are
sone of the cases we assigned in terns of personal
jurisdiction.

THE COURT: Yeah, but that -- but those cases are
different. And we've read themall. Those are all cases
where it was the debtor or the trustee asserting clains, not a
third party.

MR. FLUVENBAUM Wl --

THE COURT: You don't have a single third party case,
that you cite, where the fact that a creditor filed a proof of
claimin a bankruptcy case and participated in the bankruptcy
case. | agree that that can give rise to jurisdiction by the
debtor or trustee back against that creditor that relates to
t he proof of claim

But, no offense, the claimfiled here doesn't have
anything to do with the product's liability claimyou're
asserting against it.

MR, FLUVENBAUM Wl | --

THE COURT: And again, you didn't cite a single case
where the fact that a creditor came in to the bankruptcy case
and participated in the bankruptcy case gives rise to sone

other creditor suing, yet --
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MR FLUVENBAUM It's not sone other creditors.
Anot her creditor --

THE COURT: Well, it is some other creditor.

MR. FLUVMENBAUM -- in the bankruptcy case.

THE COURT: Yeah, but on unrelated clains. Debtor

doesn't have an interest in your outconme, other than it may

get bound by it.
MR. FLUVENBAUM Wl --

THE COURT: But it has no economc interest in your

| awsui t .

MR. FLUVENBAUM Wl |, but for personal jurisdiction
purposes, | don't think the debtor's concern, whether they
will file or won't file, is really relevant. | think what is
relevant is that CHCis in the mddle of the transaction; we

pur chased these helicopters from CHC, which, as Your Honor

knows, operates its businesses from Texas. W |eased it back

to CHC. CHC had these helicopters in its possession; they

pur chased them from Ai rbus, originally.
THE COURT: Right.
MR. FLUMENBAUM  So - -
THE COURT: In France, pursuant to docunents --
MR FLUVENBAUM Wl | --

THE COURT: -- that established French | aws, the

governing --

MR FLUVENBAUM Wl | --
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THE COURT: -- law, et cetera, et cetera.

MR FLUMENBAUM W haven't seen all of those
docunments, Your Honor. So | can't verify that, and they are
not in the record. | do know that in terns of personal --

THE COURT: Wiich CHC entity purchased your five
hel i copters and then turned around and sold themto you?
Because the answer is --

MR, FLUMENBAUM | think it was Barbados.

THE COURT: -- it was CHC Barbados --

MR FLUMVENBAUM  Yeah.

THE COURT: -- which is not a Texas corporation --

MR. FLUMENBAUM It's not a --

THE COURT: -- the parent is in Texas.

MR, FLUVENBAUM Right, but --

THE COURT: But ECN has many, many, nany, nany, many
subsi di aries, many of which are foreign entities --

MR FLUVENBAUM But in this --

THE COURT: -- including Barbados SRL.

MR FLUVENBAUM But in this particular case, CHC has
acknow edged that it operates its foreign subsidiaries from
Texas; it stated so inits initial filings with this Court.

THE COURT: Were is that in ny record?

MR. FLUMENBAUM | (indiscernible). If CHC
acknow edged that it operates its -- it is in the record, Your

Honor .
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THE COURT: Ckay.

So --

THE COURT: But, nevertheless, you agree that the CHC
entity that bought the five helicopters, and then turned
around and sold themto you, is a foreign entity, and that the
contractual relationships between Airbus Helicopters, SAS
which is a French entity --

MR, FLUMENBAUM  Correct.

THE COURT: -- and Barbados, all occurred outside the
jurisdiction of the United States.

MR. FLUVENBAUM Well, | don't agree to that because
CHC said it directs its operations from Texas. So it may have
used its CHC Barbados entity, but | think the deci sion-naking,
as to what to buy and not to buy, was done out of Texas.

THE COURT: Ckay. You --

MR. FLUMENBAUM  So - -

THE COURT: -- think you' ve got evidence of that?

MR, FLUVENBAUM | think that's what CHC --

THE COURT: 1'Il be very anxious --

MR FLUVENBAUM -- has adm tted.

THE COURT: I'Il be very anxious to see that.
MR FLUVENBAUM Ckay. | wll --

Now, again, tal king about personal jurisdiction, the
documents that we received fromAi rbus during the short period

of discovery that we had -- and | appreciate Your Honor's
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novi ng that discovery, and permtting it -- really shows, in
addition to what we believe is consensual jurisdiction
specific jurisdiction. They --

THE COURT: (kay, so your argunent's -- |'mcorrect,
you' re not arguing general jurisdiction; you re not arguing
that CH -- | nean --

MR. FLUVENBAUM Wl --

THE COURT: ~-- that Airbus Helicopters SAS is at-hone

in the United States?

MR FLUMENBAUM  For purposes of this case, where
t hey purposely avail --

THE COURT: No, no, no.

MR FLUMENBAUM -- of the Texas court to -- nobody
forced themto cone into this Court --

THE COURT: Two different issues: consent, you've
covered that; now we're down to the nore traditional, general,
personal jurisdiction --

MR FLUVENBAUM Ri ght.

THE COURT: -- and specific. You are not alleging
general personal jurisdiction, correct?

MR, FLUVENBAUM | don't believe we woul d have
general jurisdiction but for their comng into this Court.

THE COURT: O her than consent.

MR, FLUMENBAUM Ot her than consent. But --

THE COURT: Ckay, see, | don't think that creates
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general jurisdiction.

MR FLUVENBAUM Wl | --

THE COURT: But | hear ya

MR. FLUVENBAUM Dainmer is not -- |'ve argued the
Dai m er position fromboth sides in different matters. But
what Daimer says is it sets a standard of -- is an entity at-
home in the jurisdiction. And --

THE COURT: And the entity is not at hone here.

MR FLUVENBAUM Wl | --

THE COURT: The entity may --

MR FLUVENBAUM -- the entity --

THE COURT: The entity may have conme to the United
States to file a proof of claimagainst CHC in these
bankrupt cy proceedi ngs. But that does not make it at-hone for
al | purposes.

MR. FLUVENBAUM Not for all purposes, but for
certainly -- we have evidence, direct evidence, and | want to
make sure | have the right data; Airbus sold -- Airbus France
sold thirty helicopters to U S.-based conmpani es directly,
twenty-eight, including six Super Pumas, the custoner's
headquartered in Texas.

The data that we've put before you shows that Airbus
sold indirectly through its Texas affiliate, AH, which is a
sister conpany, and a distributor for SAS, another fifty-eight

Airbus helicopters to Texas-based entities.
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THE COURT: Right.
MR. FLUVENBAUM The data shows that --
THE COURT: But unless under the Fifth Crcuit

precedent, M. Flunmenbaum unless you have alleged alter ego

status between the two sister conpanies, which you have not,

that's not enough to nmake them at-hone for general
jurisdiction.

MR FLUVENBAUM  Well, | --

THE COURT: The --

MR. FLUMENBAUM W have not alleged --

THE COURT: -- Fifth Crcuit has so held.

MR FLUMENBAUM Right, | understand that. But

think the activity, whether or not we've alleged alter ego

t hrough AH, they sold another 649 -- we're talking billions

of dollars of sales --
THE COURT: But that doesn't make it --
MR FLUMENBAUM -- to Texas.
THE COURT: -- that doesn't nmke it at-hone.
MR FLUVENBAUM By itself, it mght not, but --
THE COURT: That's through the affiliate --
MR FLUMENBAUM -- with coming into this

jurisdiction, and seeking the benefits fromthis jurisdiction,

| submit that it is at-hone. So, I"'mnot willing tolimt
Daimer just to that particular fact.

And | think in Daimer there was an issue as to

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

128

47




Case 16-03151-bjh Doc 107 Filed 04/26/17 Entered 04/26/17 16:12:07 Page 129 of 191

© o0 N o o A~ w NP

N NN N NN R PR R R R R R R R
O N W N B O © O N o 00 M W N B O

Col | oquy

whet her the California entity was an alter ego, but it had
been abandoned in the |ower courts.

But, in this case, it's not. W believe that by
comng into this jurisdiction and participating as fully as it
did by appointing a Texas representative, by -- that we have
personal jurisdiction over them And again, we serve them
through their representative in this jurisdiction. So, we
have | ocation as well. W didn't serve themthrough the Hague
in France; we served them here, and they've accepted that
service.

So we believe that -- and they al so sold nineteen
Super Pumas to CHC, four of which, | believe, CHC still owns.
W have evidence of four executives from France com ng over
here to participate in the bankruptcy proceedi ng, that they
were in court -- two of themwere in court, | believe in June,
again, all before we filed our conplaint here.

And, as | said, they were actively involved in the
2004 proceedings. Airbus France also participates in
activities in the United States -- sales activities in the
United States. And we have evidence in our papers about the
Heli Expo in Dallas next week, which Airbus France is the gold
sponsor for that. Their CEQ as | said before, attended the
Olando Heli Expo last year. And | believe they announced the
sale, at that conference, of seventeen helicopters to the

Bri stow Group of Texas in 2015.
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So there is direct |inkage between our case, which
tal ks about these Super Pumas and ot her activities of Airbus
inthe United States. Now, true, we did not buy these
aircraft fromAirbus in the United States; that is true. But
we did get themback fromCHC in Texas through the bankruptcy

proceedi ng. The deliveries of these were nmade in foreign

jurisdictions; but that's -- but the order granting
us -- giving us back these helicopters, occurred right here in
Texas. And so we -- and that's not a order that we can appea

or fight; it's nowours. So now we have to deal with it in

Texas.

And as --

THE COURT: No, you don't have to deal w th anything
i n Texas.

MR FLUVENBAUM Wl I, | nean --

THE COURT: No offense, the helicopters are outside
of Texas.

MR FLUMENBAUM Correct. But --

THE COURT: You got possession of them wherever they
were |ocated, on the date of rejection.

MR, FLUVENBAUM Ri ght.

THE COURT: Yes, | signed an --

MR FLUVENBAUM But all --

THE COURT: -- order.

MR FLUVENBAUM But all that cones out of this Texas
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proceedi ng, which Airbus voluntarily participated in.

THE COURT: As it relates to the debtor.

MR FLUVENBAUM Correct, correct. And as it related
to us, because they actively involved in our 2004 proceedi ng.
They objected to our discovery.

THE COURT: That you filed in the bankruptcy case,
and they are --

MR, FLUMENBAUM  Correct.

THE COURT: -- unquestionably a party in interest in
t he bankruptcy case.

MR FLUVENBAUM Right. But --

THE COURT: But that doesn't create genera
jurisdiction.

MR FLUVENBAUM Wl |, what it does -- well, I'msort

of nmerging the argunments for specific and general in this

case.

THE COURT: Do not do that.

MR FLUVENBAUM  Ckay.

THE COURT: 1've asked you to be very specific.

MR FLUVENBAUM Well, | -- what |'ve been saying
right now, in terns of the Texas activity, | believe relates

to specific jurisdiction.
THE COURT: To the first prong.
MR, FLUVENBAUM Ri ght.
THE COURT: | don't disagree. And | keep pointing
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out to you that the problemw th your argunment is the second

prong --

MR FLUVENBAUM Wl | --

THE COURT: -- which you have not yet even begun to
addr ess.

MR FLUVENBAUM  Well, | think what you have -- |

t hought 1've been addressing that, in part, by saying that our
cause of action arises out of decisions that are being nmade in
Texas, as a result of the bankruptcy, which relates to these
hel i copt ers.

THE COURT: No, your cause of action against Airbus
is a product liability claim it doesn't have anything to do
with the bankruptcy.

MR FLUVENBAUM Well, it's -- the reason | own
t hese, again, has to --

THE COURT: No, you al ways --

MR FLUMENBAUM -- and ny danmages --

THE COURT: -- owned them sir.

MR FLUVENBAUM Wl I, | --

THE COURT: They were | eased to the debtor.

MR FLUMENBAUM Right. | bought themin 2013.

THE COURT: And, at the tine of the crash, you were
the proud owner of these five helicopters that you have | eased
back --

MR FLUVENBAUM Right. And that --
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THE COURT: -- to CHC

MR. FLUMENBAUM Right, but | was getting an incone
fromthem

THE COURT: Right.

MR FLUMENBAUM And now |'mnot getting an incone
fromthem

THE COURT: (kay, but your claimis a products
liability claim

MR FLUMENBAUM Wl |, because | --

THE COURT: It doesn't have anything to do with
rejection of the |ease.

MR FLUMENBAUM Right, it's because of the
grounding, that | can't lease it el sewhere, that | can't sel
it to other people, that I can't recover the value of, what I
bel i eved was, the helicopters --

THE COURT: But --

MR FLUVENBAUM -- at the tine.

THE COURT: Right, but that didn't have anything to
do with CHC.

MR FLUVENBAUM Well, | believe CHC -- CHC will be a

central witness in this case, because they are the

i ntermedi ary; CHC mai ntained these helicopters through 2013.
THE COURT: But that doesn't create jurisdiction

agai nst Airbus.

MR FLUVENBAUM Wl | --
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THE COURT: They may be Exhibit A

MR FLUVENBAUM  The purposeful --

THE COURT. But that doesn't create jurisdiction.

MR. FLUMENBAUM -- avail nment gives you jurisdiction
if there's a nexus to the underlying conplaint. And I believe
there is a nexus to the underlying conplaint.

THE COURT: Wiat is it? Because you --

MR, FLUMVENBAUM Wl I, | --

THE COURT: -- wote long, long briefs, | read them
all really carefully. But you really do not focus on the
nexus requiremnent.

MR, FLUVENBAUM The nexus is that our clainms are
based on dim nution in value of those helicopters, due to
Airbus's negligence, product liability, fraud, et cetera. And
the reason | have these damages is as a result, in part, of
activities that occurred in Texas, with respect to the
bankrupt cy of CHC

THE COURT: Umhum [I'msorry; |I'mjust not seeing

MR FLUVENBAUM |'ve |ost |ease incone, which I'm
never going to regain back, because of the groundi ng of
t hese --

THE COURT: There's no evidence of that. Again, |
keep asking you for evidence, and you keep turning to your

col l eague to find it. But --
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MR FLUVENBAUM  Well, I'Il give you cites to
everything as --

THE COURT: Let's do it now.

MR FLUMVENBAUM  Ckay.

THE COURT: Because |I'mtired of argunent being nmade
on the basis of no record. It's not hel pful.

MR. FLUMENBAUM Exhibit D to the Signoracc
decl aration, page three, paragraph five.

THE COURT: Let ne get there.

MR, FLUMENBAUM  CHC nmanages - -

THE COURT: Hang on. Just let ne get there.

So it's tab seven, D?

MR FLUMENBAUM Exhi bit D, page three, paragraph
five.

THE COURT: So this is a motion. This isn't an
affidavit.

MR, FLUVENBAUM | believe it's --

THE COURT: This is just -- this is just |lawer talk.

MR- FLUVENBAUM | believe it's based on the initia
affidavits that were filed with --

THE COURT: Ckay, but no, then if you want -- where
is the affidavit? A notion is not evidence.

MR FLUVENBAUM We've cited, | believe, toit, the
Del Genio declaration, which is cited in paragraph six.

THE COURT: Right, but where is it in nmy record? 1Is
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it sonmewhere here?

MR FLUMENBAUM | amnot sure we attached the Del
Geni o, but --

THE COURT: Then, that's a problem

MR. FLUMENBAUM -- | would certainly ask for
perm ssion to provide that to the Court.

THE COURT: (kay, but --

MR FLUVENBAUM \Were we cited to it, it certainly
is in the record of the Court.

THE COURT: Well, not in this adversary proceeding,
it's not, sir. And you just objected -- well --

MR FLUMENBAUM | objected to --

THE COURT: Is it part of your -- the evidence that

you submitted in your notebook; anywhere?

MR. FLUVENBAUM  Your Honor, this was attached to the

Si gnoracci declaration, which Your Honor just admtted into
evi dence, so --
THE COURT: Right, this -- what this?
MR FLUVENBAUM  Thi s docunent that was submitted.
THE COURT: This notion, but that's not evidence,
sir, that's allegations nade by a party, the debtors --
MR, FLUVENBAUM Ri ght.
THE COURT: -- in a notion filed with the Court.
MR FLUVENBAUM  Well, | would ask perm ssion --
THE COURT: But that's not evidence.
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MR FLUMENBAUM -- for the Court to put in the
underlying affidavit, that supports this notion. | apologize,

if | should have done that, or | thought that this was
sufficient --

THE COURT: Any objection?

MR. FLUMENBAUM -- for purposes of this.

MR STRAIN. Wthout having seenit, I -- it's hard
to say.

THE COURT: Do you have a copy of the declaration to
show nme or counsel ?

MR. STRAIN. | could al so argue why none of this is
rel evant as a matter of law, which may cut through this, but
we -- on ny reply, 1I'll do so.

THE COURT: Well, if you don't have a copy, | don't
know what | can | ook at, so --

MR FLUMENBAUM | don't have a copy with me here
today. | believe that this was in evidence -- would be in
evi dence, and the whole statenents, the debtor's business,
whi ch was taken literally verbatimfromthe Del Genio
affidavit.

THE COURT: How do we know that? You don't even have
the affidavit here, Counsel.

MR. FLUMENBAUM | --

THE COURT: You may be right, but ny gosh, to nake

that statenment, w thout having the declaration here is a
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little surprising.

MR FLUVENBAUM We've nmade that statenent in our
briefs; it's never been challenged. No one has --

THE COURT: It is by ne. | don't know if that's what
M. Del Genio said or not. | fear you're taking his statenent
out of context.

MR. FLUVENBAUM Wl --

THE COURT: O you're reading it extraordinarily

broadl y.

MR. FLUMENBAUM  Well, I'm-- this is what, |
bel i eve, he said: "CHC nanages its donestic and overseas
busi nesses” --

THE COURT: Do not read ne the notion. |If you have
the declaration --

MR FLUVENBAUM | don't have it.

THE COURT: -- 1'm happy --

MR FLUVENBAUM | believe that's what he said.

THE COURT: -- to hear it.

MR FLUMENBAUM And | will find you the cite to the
Del Genio affidavit, which is in the bankruptcy proceeding.
"Manages domestic and overseas business fromlrving, Texas and
its sales force froman office in Houston, Texas."

THE COURT: M. Flunenbaum |'ve asked you not to
read me fromthe notion

MR FLUVENBAUM  Ckay.
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THE COURT: Unless you can represent to ne that that
s, in fact, the testinmony of M. Del Genio -- what the debtor
says in a notion, just like what you say in a brief --

MR. FLUVENBAUM | --

THE COURT: -- isn't evidence.

MR FLUVENBAUM | agree. | do not believe this was
a disputed issue at all, and if | had thought there was any
di spute as to this issue, | would have certainly put in the
Del Genio affidavit. And | apologize and | just asked for --

| f you |l ook at the declaration of Mchael Cox, which
was filed last night, in the case, | have not admtted that.

He says the sane thing --

THE COURT: | --

MR FLUVENBAUM -- in his --

THE COURT: Do you have -- | don't have --
MR, FLUVENBAUM -- affidavit.

THE COURT: Again --

MR FLUMENBAUM This was filed, | believe, [|ast
ni ght by the debtors.

THE COURT: But for what purpose, and in connection
wi th what ?

MR FLUMENBAUM It was for order pursuant to
sections 105, 363 and 365 --

THE COURT: Ckay, but again, is that part of this

record?
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1 MR. FLUVENBAUM  No.
2 THE COURT: Ckay.
3 MR FLUMENBAUM But | would ask that | have the
4/ ability to put these affidavits in, that support that point.
5|/ I did not think this was a disputed issue, Your Honor.
6 THE COURT: Is there objection?
7 MR, STRAIN: To this docunent?
8 THE COURT: Yes.
9 MR STRAIN. Again, | haven't seen it, Your Honor.
10 THE COURT: Wy don't you show counsel ?
11 (Pause)
12 MR KATZ: \hich paragraph, Your Honor, is --
13 THE COURT: | have no idea. |'ve never seen it
14| either.
15 MR FLUMENBAUM  Your Honor, at a mninmum | would
16| ask you to take judicial notice --
17 THE COURT: Don't talk while they're trying to
18| read --
19 MR, FLUMENBAUM |'m sorry.
20 THE COURT: -- please. It's hard to read and --
21 MR, FLUMENBAUM |'m sorry.
22 THE COURT: -- listen.
23 MR STRAIN. Yeah. Your Honor, we would just object;
24| it's one, untinely, being presented here today, but also
25| irrelevant for reasons that I'Il explain --
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THE COURT: Well, if you're --
MR STRAIN. -- given an opportunity.
THE COURT: -- objecting, you need to explain them

now.

MR STRAIN. Ch.

THE COURT: And may | see that before, since | have
no i dea of what we're tal king about?

MR STRAIN. | actually have no objection to this
sentence that counsel would like to put in the record, since
that's what he's pointed out as he would |ike to have.

THE COURT: What sentence?

MR FLUVENBAUM May | approach?

THE COURT: What sentence?

UNI DENTI FI ED SPEAKER: (I ndi scerni bl e).

THE COURT: Ckay. Excellent, thank you.

Al right, so that sentence fromM. Cox will be
consi dered part of the record.

(M chael Cox affidavit was hereby received into evidence
as Plaintiff's Exhibit **, as of this date.)

MR FLUVENBAUM And I'd like permission to put in a
simlar statement fromM. Del Genio, which were nade at the
outset of this --

THE COURT: Well, you don't need --

MR FLUMENBAUM -- proceedi ng.

THE COURT: -- both, do you? | nean, if you have
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copi es here today --

MR. FLUMENBAUM | -- if there's any view by the
Court that it makes a difference whether it conmes from M. Cox
or M. Del Genio. | don't know M. Cox; | don't know M. Del
Genio. | do know they nade representati ons on behal f of CHC
to Your Honor.

THE COURT: Ckay. Well, | see no reason that we need
bot h.

MR FLUMVENBAUM  All right.

THE COURT: So, if you're happy with this, and
counsel's not objecting, you have this sentence as part of the
record.

MR. FLUMENBAUM  Thank you

And | believe --

(Pause)

MR FLUMENBAUM  Your Honor, | also nmade a reference
to the inpact of the grounding on fleet allocations and use of
fleet. And if Your Honor |ooks at Exhibit I, which is part of
a public filing by CHC, which was filed with the Securities
and Exchange Commi ssion, | believe the date was in July of
2016, after the bankruptcy.

THE COURT: Well, what -- specifically what?

MR FLUVENBAUM Page thirteen: "Risk related to our
busi ness and i ndustry."”

THE COURT: At the top of the page?
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MR. FLUMENBAUM Yes. That first three paragraphs.
"All flights" -- it's entitled "all flights with the aircraft
type H225 and AS332L2, have been tenporarily grounded, which
may cause sonme material and adverse inpact to our financia
viability."

THE COURT: Right, this is part of the record. But,
specifically, what do you --

The point | asked you about was your statenent that
CHC rejected your | eases because they were grounded, and I
pointed out to you that | don't think there was any evi dence
of that.

MR FLUVENBAUM What | believe | said was that
think the record shows that that inpacted the decisions by CHC
as to which aircraft to reject.

THE COURT: Ckay, but this doesn't say anything about
t hat .

MR FLUVENBAUM Well, | have another cite for you
t hen.

THE COURT: | nean does it? Help ne.

MR FLUMENBAUM |I'mreading this carefully.

They tal k about "there is uncertainty surrounding
H225 and AS332 operations in the foreseeable future.”

THE COURT: Right, | understand that. But again
t hat doesn't suggest that's what caused themto reject your

five | eases.
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MR FLUMENBAUM | said it was a factor, because of
their inability to use them

THE COURT: But it doesn't even say that --

MR. FLUVENBAUM | --

THE COURT: -- here.

MR, FLUMENBAUM There is another cite, that | think
IS nore precise.

THE COURT: Ckay.

MR FLUVENBAUM And | will -- I"mlooking for that.

I f you | ook at page seventeen of that sane docunent.

THE COURT: All right.

MR FLUVENBAUM  "Qur profitability is directly
related to demand for our helicopter services" --

THE COURT: Hang on; | don't know where you are.

MR FLUMENBAUM Top of page seventeen

THE COURT: Yes. | see it.

MR FLUMENBAUM  "CQur services have been
significantly restricted due to the grounding of aircraft
types H225 and AS332."

THE COURT: Ckay. But again, that doesn't say
anyt hi ng about why particul ar | eases were rejected.

MR FLUVENBAUM There's another cite that | have,
Your Honor, where | -- where we specifically tal k about
(i ndi scernible), where we tal k about allocation.

| apol ogi ze, Your Honor; | didn't realize that those
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statenents were going to be in dispute. And | would have had
this at ny ready, if | had --

THE COURT: No, no problem

MR FLUMENBAUM -- had anticipated that.

At a May 6th -- I'mciting to the brief, where
it's -- see Exhibit H transcript of 5/6/2016.

THE COURT: Exhibit H? What page on the transcript?

MR. FLUVENBAUM It's -- let ne see. It's seventeen

THE COURT: Page sevent een?

I's that right, page seventeen?

MR FLUMENBAUM  Yes, Your Honor. And the beginning
of ei ght een.

THE COURT: So this is a statenment of counsel ?

MR, FLUMENBAUM This is a statenent of counsel

THE COURT: That's not really evidence.

MR. STRAIN. Counsel, which docunment are we | ooking
at ?

MR FLUMENBAUM |I'mlooking at Exhibit H which is
t he hearing before Your Honor, where | believe M. Holtzer
reported to the Court about the tragic events in Norway, and
then said that "the helicopter has been tenporarily grounded
in certain jurisdictions; and that has had an inpact on our
fleet reconfiguration, which is central to our restructuring.
Qur custoners are al so assessing the use of the H225 goi ng

forward; and we're working with themin that process around
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the world. CHC -- for all these reasons, CHC has determ ned
t hat under these circunstances, it can no longer maintain its
current capital structure and its fleet expense |level."

THE COURT: Right. But again, that's |awer talk;
that's not evidence.

MR. FLUMENBAUM That was a representation that was
made to you by counsel for CHC

THE COURT: (kay, but again, M. Flunmenbaum you know
this as well as | do, that's not evidence. Lawers tell ne
all sorts of things as officers of the court. But again, |
can't make factual findings on the basis of |awer talk.

MR FLUVENBAUM  Well, | would ask you, Your Honor
to take judicial notice of what was said to you, and whet her
it's an adm ssion by CHC

THE COURT: Is there an objection to the Court
considering this as evidence?

MR STRAIN | would think so, Your Honor. | nean,
this is not sonething that's been -- | nean, we don't even
know where the basis for this, or any opportunity to chall enge
it. So yes, there is an objection.

THE COURT: But lawyer talk is just not evidence.

The Court never considers what a | awer says fromthe podi um
to be evidence before the Court.

MR FLUVENBAUM Wl |, the docunment has been admtted

by Your Honor.
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THE COURT: For whatever it's worth.

MR, FLUVENBAUM  For whatever it's worth.

THE COURT: But it's not worth anything; ['Il tel
you that now.

MR FLUMVENBAUM  Ckay.

THE COURT: Lawyer talk is just |awer talk.

MR FLUMENBAUM | think those were the references
that | had.

THE COURT: | mean, M. Holtzer has no personal
information; anything M. Holtzer knows is hearsay, just |ike
anything you tell nme would be hearsay. You may firmy believe
it, your client may have told it to you, but it's not
evi dence.

MR FLUMENBAUM | think, Your Honor can infer, from
t he evi dence before you, that the grounding of those
hel i copters woul d have an inpact on decisions by CHC, as to
which aircraft to keep and which aircraft to reject.
believe that is a proper inference that Your Honor can make
fromthe evidence that is before you.

Let ne -- so, |'ve tal ked about persona
jurisdiction. 1've talked about what | believe are the strong
ties to Texas. The fact that the helicopters were purchased
from CHC, were purchased by CHC from Airbus; they were
pur chased from CHC by ECN, that ECN | eased the helicopters to

CHC. CHC rejected the | eases, transferring ownership fully
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back to CHC

CHC owns the helicopter that crashed in Norway; |
think that's also related to our clainms. Airbus markets the
EC225 and the AS332L helicopters for distribution and services
around the world and through the United States, including
Texas.

And, as | said, Airbus Goup owns AH  And Airbus
G oup al so owns, through another entity, Airbus Helicopters
Inc., which was a Del aware Corporation headquartered in Texas.

So, | think when you take all that into account, and
you take into account the fact that Airbus sells these very
sane helicopters, both directly into Texas, and through its
distributor into Texas, that that gives us personal
jurisdiction with the extra benefit that we get, because of
their consent and their com ng here, and because of the fact
that we served Airbus in this jurisdiction

So, | think, when you add all those together, we do
have specific jurisdiction, and maybe even have genera
jurisdiction.

THE COURT: I'mstill struggling, because | think
that specific nexus requires that your clains against Airbus,
that's the nexus that the cases talk about. And | see no
nexus.

MR FLUMENBAUM  Your Honor, let nme refer you to the

Hess v. Bunbo international case.
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THE COURT: Ckay.
MR. FLUVENBAUM | think that case -- | think there
was a -- this was an injury, and I was going to rely on this
case al so, for when we tal k about abstention. | think this

was a injury that occurred in Arizona, you got a foreign
entity; and they sued in Texas.

And again, on specific jurisdiction grounds, they did
not have specific jurisdiction, unlike what we believe we do;
but the court found that they had general jurisdiction
because of Bunbo, which was a South African entity, | believe,
had continuous and systenmatic conmmercial contacts wth Texas,
but its central base for distributing product was in the
United States, and in Texas, that they sued their distributor
in Texas, and that was a big factor in that. And they also
found that Texas has an interest in policing entities that do
busi ness in Texas, and that involve product liability clains.

So | think the Bunmbo International Trust case, |
think gives you a case that supports what |'ve been arguing,
in terms of the general jurisdiction point. But | think, in
this case, we have both consent jurisdiction; and | think it
al so gives us general jurisdiction, given the central role
t hat Texas has played in this proceeding.

Let nme --

THE COURT: But the problemthere is that case is

di stinguishable. Bunbo sued its distributor first, and then
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| ater clained that there was no personal jurisdiction, when it
was sued in the same court, and the court --

MR FLUVENBAUM By a third party.

THE COURT: Hang on. But the court found that Bunbo
had consented its jurisdiction by filing a related | awsuit on
its omn. Al of the suits -- both of the suits related to the

sane issue, giving rise to the product's liability, which

is --

MR FLUVENBAUM  Well, | --

THE COURT: -- very different.

MR FLUVENBAUM -- | think they sued their
distributor -- | don't believe they sued their distributor for
product liability claims. | may be forgetting Bunbo, but |

don't believe that was the --

THE COURT: Ckay, but Bunmbo sued in the jurisdiction
on related issues, and that was the basis of the court
concluding that it essentially had waived any persona
jurisdiction argunent, as | understand it.

MR FLUMENBAUM This is the exact sane thing that
SAS di d here.

THE COURT: No.

MR FLUMENBAUM  They brought a proof of claim--

THE COURT: Against the debtor.

MR, FLUMENBAUM That's correct. That's the sanme as

the distributor.
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THE COURT: No, but that --

MR, FLUMENBAUM It's the sane as the distributor.

THE COURT: It's for different -- that the claimis
for goods and services; it's not for a products liability.

MR, FLUMVENBAUM No, but it doesn't have to be the
sanme claim

THE COURT: Ckay.

MR FLUMENBAUM | think that's where -- | think
that's where we're failing to connect; it doesn't have to be
the same claim

THE COURT: Ckay.

MR FLUMENBAUM And suing the debtor here is the
sane as Bunmbo suing their distributor in Texas.

But again, the court didn't rely on one factor; it
relied on a host of factors, including the voluntary suit, the
participation, the continuous contact, the fact that the suits
rel ated, involved the sane thing, and Texas's interest. And

that leads ne, really, to the abstention point that | want to

get to.

THE COURT: Ckay, pl ease.

MR FLUVENBAUM Because | think -- | believe that
this case should not -- this Court should not abstain, in this

case. By abstaining in this case, this Court is saying to ECN
that they have to bring suit against Arbus in France.

THE COURT: No, I'mnot --
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MR, FLUVENBAUM  There's no --

THE COURT: ~-- telling you --

MR, FLUVENBAUM -- there's --

THE COURT: -- where you have to sue.

MR FLUVENBAUM | have jurisdiction, assum ng | have
jurisdiction, we have to assunme | have jurisdiction, if Your
Honor is reaching the --

THE COURT: Um hum

MR. FLUMENBAUM -- abstention points. So, | have
jurisdiction against themhere. | do not believe | could get
jurisdiction against Airbus elsewhere in the United States.

THE COURT: Ckay.

MR, FLUMENBAUM So this is -- nost abstention cases
have a forumthat the court abstains to.

THE COURT: Understood. But it's not required.

MR FLUMENBAUM It's not required. [It's not
requi red, because | guess the provision of 1334(c)(12) tal ks
about interest of justice, as opposed to the comty and those
state | aw i ssues.

And | don't believe that abstention, in this case,
neets the interests of justice at all. | think, in fact, it's

a -- would be an unjust result, because it would require ECN,
whi ch has jurisdiction, assuming, in this district, to give up
its jurisdiction in this district, and go to Airbus's hone

court in France.
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There's no suit in France that we join. W'd have to
bring a separate -- there's no arbitration for ECN;, they talk
about -- we could arbitrate in France, but we don't have an
arbitration agreenent.

THE COURT: | understand.

MR FLUVENBAUM There's no -- there's nothing
there -- we would have to bring suit in France, which does not
have the kind of discovery that we have in this country, which
does not have the kind of court system | nmean it is a
denocratic country, but it certainly is unjust for ECN to have
to give up the advantages of an Anmerican court and an American
jurisdiction in this case.

As | said, the purpose of abstention is to go to --

THE COURT: Well, but --

MR FLUMENBAUM -- is to go another court, which has
sone interest in this thing; usually it's the state court, as
opposed to a foreign entity.

THE COURT: Well, but that's -- | nean, look, let's
be blunt; ECN is Canadian, and Airbus SAS is French. You
bought helicopters fromthe debtor.

MR FLUMENBAUM  From CHC, Texas.

THE COURT: No; you did not. You bought them from
CHC Bar bados - -

MR FLUVENBAUM  VWhich is run --

THE COURT: -- who had bought them froma French
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MR FLUMENBAUM

THE COURT:

but there is no evi

hel i copters froma foreign entity,

had purchased from
cor poration.

And agai n,

Col | oquy

Bot h deci si ons being nmade in Texas.
There's no evidence of that. Thank you,
dence of that. You chose to buy

that that foreign entity
another foreign entity. ECNis a foreign

| hear you, but there is --

MR. FLUVENBAUM We do busi ness --

THE COURT:
to. This is so tangenti al
honest, |
here. |
stretch.

Nor mal | y,

this is a debtor who says we don't care,

going to bring these clainms in this court,

France, we'll
have juri sdiction.
clainms to yours,

District of Texas,

tried to say it nicely before,

do -- we'll

-- the basis of jurisdictionis related

to the bankruptcy, that to be

think it's an abuse of discretion to keep this case

but this is truly a

it's a debtor who wants ne to keep things;

go away; we are not

ever. W'll goto

But even the debtor, who holds identica

has no intention of suing in the Northern

because this was a bankruptcy case; this

was a case designed to resolve an enornous insolvency

situati on.

MR FLUMENBAUM

THE COURT:
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insolvent, that's why billions of dollars of debt is being
converted to equity in this case.

And yes, the tragedy in Norway didn't help; but the
debtor operates in the oil field services industry, that is in
the toilet. And --

MR. FLUMENBAUM  For which Texas is a significant
area of operations.

THE COURT: No -- yeah, but --

MR FLUMENBAUM Texas has a significant interest in
maki ng sure that defective Super Pumas are not sold or flown
I n Texas.

THE COURT: And this one wasn't. The crash was in
Nor way .

MR FLUVENBAUM Ri ght.

THE COURT: Let us renenber

MR FLUVENBAUM | -- we understand. But it could
have been in Texas.

THE COURT: Well, a lot of things could have been,
M. Fl umenbaum

MR FLUMENBAUM But, as in Bunbo, the accident
occurred in Arizona; that doesn't nmean that there wasn't
jurisdiction in Texas, and there was no reason for the Texas
court to refuse to hear the case and then send it back to
Ari zona.

THE COURT: Ckay. But | have broad discretion on
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this, right?

MR FLUMENBAUM O course you do. But what |I'm
trying to convince Your Honor is that it's an unfair result to
abst ai n.

THE COURT: But --

MR FLUVENBAUM |If we have --

THE COURT: But why?

MR FLUVENBAUM Because if we have jurisdiction, if
we assune we have jurisdiction, then we should be all owed
to --

THE COURT: But --

MR FLUMENBAUM -- do that. |[If you |ook --

THE COURT: But any tine a court permssibly
abstains, it's had jurisdiction. And there are --

MR FLUVENBAUM  But, usually --

THE COURT: -- thousands of cases --

MR FLUVENBAUM  But usually --

THE COURT: -- where courts decide to perm ssibly
abst ai n.

MR FLUMENBAUM  Yes, but there's usually a court to
accept the case, that is --

THE COURT: Well, there is a court here. There's not
one where it's pending, but there is another court.

MR. FLUMENBAUM There's no pendi ng proceedi ng.

THE COURT: | know, but there is another court to
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accept jurisdiction.

MR. FLUMENBAUM There --

THE COURT: It's in France. At a mninum it's in
France.

MR. FLUMENBAUM So you're -- so, after getting a
jurisdiction in the United States --

THE COURT:. Barely, but yes.

MR FLUMENBAUM | don't know of any quantum --

THE COURT: No, no, no. But let's --

MR. FLUVENBAUM -- that is --

THE COURT: -- be candid; it's related to, but it's a

t enuous connecti on.

MR FLUVENBAUM But we di sagree on how tenuous it

THE COURT: Yes.

MR FLUVENBAUM We think there's a lot of activity
in Texas, that's rel ated.

THE COURT: No, no, no.

MR FLUVENBAUM CHC is going to be a witness. W --

THE COURT: But that doesn't create related-to
jurisdiction.

MR FLUVENBAUM No, it doesn't, but we --

THE COURT: The fact --

MR, FLUMENBAUM -- think there's a --

THE COURT: -- that CHC is going to be a wtness.
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MR FLUVENBAUM -- we think there's a |ot here.

What abstaining essentially does, it negates our ability to
choose our forum which is entitled to sone deference, not the
full deference, as if we were a Texas entity, but sone
deference. And it denies us the benefits of a U S. litigation
i n connection wth this case.

And, as |, maybe inarticulately, tried to do, Texas,
| think, has a strong interest in this case, being a center
for the oil industry, being a center for the flight of these
hel i copters. | think, as in Bunbo, Texas has an interest in
maki ng sure that defective products are not sold here. And
there are hundreds of those things that are, in fact, sold
her e.

So, we don't have a state court action. Both parties
are creditors, in this proceeding, are here. The result wll
certainly inpact, we believe, the rights and/or property of
the reorgani zed estate, or even the debtor's estate.

And when you go to the Mont Crest Energy factors, that
Your Honor articulated, we have a different view of them
because we have never -- we have argued that -- we believe
that there are the four key factors, we think, go against
abstention; and that is, there's no related court proceeding,
state court proceedi ng.

W believe it's Airbus that's doing the forum

shoppi ng, having cone in here, and is trying to escape sone
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decisions that it voluntarily nade, to litigate in this forum
So we | ook at that totally differently than Your Honor. And
what we were doing, in terms of ECN, was finding where Airbus
was -- could be sued, legitimtely. W weren't trying to gain
an advantage. |If we could have sued themin Del aware; they
haven't offered Del aware, they haven't offered New York, they
haven't offered any other place.

THE COURT: Well, they don't have to offer.

MR. FLUMENBAUM They don't. They don't. They
obvi ously don't. But Your Honor should take that into
account .

THE COURT: Wy? What factor does that fit under
perm ssi ve abstention?

MR FLUVENBAUM Well, that it's -- | think, when the
fact of four, which is not related to a state court
proceeding, | think that there's no other court proceeding
that this thing should be deferred for; | think that's
what's -- the concept is there. And | think, in terns of the
bankruptcy, | think CHC is an inportant witness in the
proceedi ng.

THE COURT: But that's not affecting the
adm ni stration of the estate.

MR FLUVENBAUM Well, it -- there will be demands on
their executives, on their tine.

And again, the issue should be at the time of when we
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filed this conplaint.
THE COURT: But they did not spend any tinme on it --
MR FLUVENBAUM Wl | --
THE COURT: -- yet.
MR. FLUMENBAUM -- that is because we haven't gotten

THE COURT: Well, but --

MR FLUVENBAUM -- discovery yet.

THE COURT: | understand.

MR FLUVENBAUM But they wll be, and we require
themto actually --

THE COURT: But it's the efficient adm nistration of
the estate.

MR FLUVENBAUM | understand that.

THE COURT: By the tinme you get to discovery, M.

Fl umenbaum there may well not be a bankruptcy estate.

Because --
MR FLUVENBAUM My or may not, dependi ng on how --
THE COURT: Right.
MR FLUVENBAUM -- how quickly --
THE COURT: We'll know later this week or next week,
inall Iikelihood.

MR FLUVENBAUM The unsettled nature, | think Your
Honor recogni zed that that's really a neutral factor of the

| aw.
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THE COURT: | -- well --

MR, FLUVENBAUM This is not -- thisis a --

THE COURT: That isn't what | said, but fair enough.

MR FLUVENBAUM | thought it was a neutra
factor -- | think it's a neutral factor; | think it's a
products liability case. Federal courts in this jurisdiction
have handl ed nunerous product liability cases.

| think the fact that the reference is going to be
W t hdrawn, al so negates sonme of these other factors. The
I ssue, whether the state | aw predom nates over the bankruptcy
Issues is irrelevant, because, again, federal courts are used
to dealing with state | aw i ssues.

THE COURT: To be blunt, no nore so than | am

MR FLUVENBAUM Wl | --

THE COURT: | deal with state |aw i ssues every day.

MR, FLUMENBAUM  Your Honor, if | could have you
decide a products liability case, I would. If they would --

THE COURT: And | don't care.

MR, FLUVENBAUM I f they --

THE COURT: | nean | don't care about that. But --

MR FLUVENBAUM  Yeah, but |'mjust --

THE COURT: -- the reality is is every federal court
deci des state | aw issues --

MR FLUVENBAUM O course

THE COURT: -- day in and day out.
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MR FLUVENBAUM O course. So that's why | don't
think that factor really weighs against us; the burden on the
bankruptcy court docket, | don't think that factor --

THE COURT: It doesn't say bankruptcy court's docket;
it said the court's docket.

MR, FLUVENBAUM Docket. | had assuned it was the
bankruptcy court's docket.

THE COURT: No.

MR, FLUVENBAUM But even a broader -- this is a case
that --

THE COURT: This is not a case | can try.

MR FLUVENBAUM Ri ght.

THE COURT: So the burden on the Court's docket is
the district court's docket.

MR FLUMENBAUM Right. And as we're before a judge
in Lubbock, Texas, |'ve got no indication that their docket in
Lubbock is any worse than any other federal --

THE COURT: Wy do you think he's hearing a Dallas

case?
MR FLUVENBAUM Wl |, because --
THE COURT: Because Dallas is -- the Northern
District of --
MR FLUVENBAUM -- the Dallas judge is --
THE COURT: -- Texas is very busy --

MR FLUMVENBAUM  Right.
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THE COURT: -- right now.
MR FLUMENBAUM Right. | understand that.

But, no nore so than if we had filed a different case
in this district. But ny point being --

THE COURT: Well --

MR FLUMENBAUM -- ny point being that if we have
jurisdiction here, | think the abstention argunment, especially
given the fact that it's not a burden for either party to
litigate in this jurisdiction, because both parties have
already litigated in this jurisdiction; they came into this
jurisdiction voluntarily.

So -- and again, the existence of a jury trial
doesn't -- | don't think |leads to -- doesn't lead to
abstention in this case, because the case is going to be jury-
tried in the federal court.

This is not a situation where Airbus has said well, |
have another simlar case pending in state court in Dallas,
why don't you -- why don't you abstain --

THE COURT: M. Fl unmenbaum - -

MR FLUMENBAUM -- in favor of that?

THE COURT: -- | have allowed you to have a greatly
di sproportionate anmount --

MR FLUVMENBAUM  You certainly have.

THE COURT: -- of the time. But at this point,

you' re just repeating yourself.
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MR FLUMVENBAUM  All right.

THE COURT: So, if you have sonething new to add, |I'm

happy to hear it. But | do think, at this point, you may just
be repeating.

MR FLUVENBAUM | just want to, again, stress that
it's no hardship for Airbus to defend here; and the state has
an interest -- the state of Texas, | believe, has an
I ndependent interest in making sure that unsafe aircrafts are
not sold in Texas. And | think that puts us in the Bunbo
state.

Thank you, Your Honor.

THE COURT: Thank you.

MR STRAIN.  Your Honor, 1'll be brief on persona
jurisdiction.

THE COURT: Al right, please.

MR STRAIN:.  Your Honor, there's been a lot of talk
t oday about this evidence related to decisions being made in
Texas, by the CHC parent conpany. The issue for personal
jurisdiction is Airbus Helicopters' contacts with the forum
not some third party; case |law we cited on our opening brief
acknow edges that. And when we talk about the filing of the
proof of claim is in a forumthat the debtor has chosen; and
i f that exposes us to purposeful availnent for anything, and
everything, general jurisdiction, that's not our activity.

But nore to the point, these helicopters, as Your
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Honor has nade very clear, were sold to U K and Irish
conpani es. The fact that some parent conpany in Texas has
made a decision to reject |eases, or gone into bankruptcy, and
made any type of decisions related to these helicopters, is
not contact -- excuse me -- conduct by Airbus Helicopters. It
coul d be deened purposeful availnment; therefore, it's also not
conduct, by nmy client, that could satisfy the rel atedness
requi renent, because the rel atedness requirenent stens from

t he purposeful avail nent.

The causes of action nmust arise fromthe defendant's
contacts with the forum not a third party, which is why | was
suggesting earlier, all of this discussion about this evidence
is really not rel evant today.

Secondly, there are -- Bunbo is pre-Daimer, |'l]
point that out. And after Daimer, the Fifth Crcuit has
said, in Mncton, (ph.) it's incredibly difficult to establish
general jurisdiction, at any forumother than the place of the
corporation and the principal place of business.

| don't think we're really tal ki ng about general
jurisdiction here today; | don't necessarily feel a need to
respond. Qur briefs address that.

If the filing of a proof of claimopened a defendant
to general jurisdiction, Daimer would obviously nean not hing,
because how could a -- any creditor cone into a court to file

proof of claim and seek to protect its rights in a
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bankruptcy, w thout exposing itself to worl dw de general
jurisdiction in that situation. So, | think the chilling
effect alone is something to consider. But | don't think the
Suprenme Court would all ow that under Daimer.

There was tal k about service made on M. Cabanas in
Texas. And | just want to make sure the record is clear on
that, because | don't think it matters, because acceptance of
service, or service alone, does not establish persona
jurisdiction.

And secondly, there was an attenpt to serve M.
Cabanas, but we inforned counsel for ECN that we did not think
that that was appropriate, because M. Cabanas works for a
separat e and i ndependent company. But we agreed to accept
service, and agreed on a response date. So that is not an
issue, | think, that plays in to the jurisdictional analysis
at all.

Those are my points, Your Honor.

THE COURT: Thank you.

MR STRAIN. Unless Your Honor has questions.

THE COURT: | do not.

MR STRAIN. The only other point I'd like to make is
it seemed that the abstention argunent, at some points, went
into forumnon conveniens issues. |'mhappy to respond on
forum non conveniens, if Your Honor intends to address that.

But it didn't appear that that was an issue that we were going
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to discuss in our argunent today.

THE COURT: Well, give ne your response to --

MR. STRAIN: Sure.

THE COURT. -- because | agree. Sone of the
argunents, with respect to perm ssive abstention, did seemto
drift over into forumnon conveni ens.

MR STRAIN. Ckay. |[|'Il just give a very brief
statenent on forum non conveniens; and M. Katz wll be
addressing the reply on abstention.

| just point out that with respect to forum non
conveni ens, there hasn't been any attenpt by ECN to
di stinguish or dispute any of the many cases cited in our
briefs, that would conpel -- that would allow the Court, in
its discretion, to dismss this case on forum non conveni ens
grounds.

It seems the real focus, is this treatnent unfairly.
In the courts of France, there's been sone indication that is
Airbus Helicopters' ultimte parent conpany, is owned ten
percent by the French governnent, that that sonmehow nmeans the
courts of France can't be fair. | think that that's kind of
i ke saying the courts of the United States would have to
recuse thensel ves every tinme the United States governnent, or
an agency thereof, were a defendant in a case. And | think
that it's just not an argument that goes anywhere; and we

cited case lawto that effect.
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Wth regard to the public interest factors, and the
private interest factors, look, this is -- everything we've
tal ked about today, all of the evidence, all of the activity,
everyt hing has occurred outside of the United States, the
pl ace of manufacture, sale, the w tnesses, people involved
w th the maintenance of the helicopters; | mean, we don't
concede there's a defect.

And just because there was an accident and the
groundi ng, there'll be unpteen nunber of depositions of people
involved with maintaining these aircraft and all sorts of
other activity related to that.

In those, there may be third parties that we don't
have the ability to conpel here, in Texas, or anywhere in the
United States. Meaning, you have a trial primarily by
vi deotape, with respect to third party w tnesses, which the
Fifth Grcuit has said is not something that's ideal.

Lastly, with respect to the country having the
bi ggest interest in this, Your Honor has already mentioned
this Court is congested; that's why this case would go up to
t he Lubbock. Wy should jurors of this district hear this
case between two foreign parties, involving conpletely foreign
events and activities?

Wth respect to the cases we cite, there are nmany
that say the country in which an accident occurred, or that

has regul atory authority over somebody, or the |aws of France,
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t he European Uni on, should be applied against this case,
because that's where the conduct took place, Your Honor

| think the cases that they' ve cited, Tenpurpedic
(ph.) and Snaza (ph.) are distinguishable nonbeliefs, (ph.)
because they were brought by U S. citizens, which do get
greater deference in the forumnon conveni ens anal ysis.

Thank you, Your Honor.

THE COURT: Thank you very nuch.

M. Katz?

MR KATZ: Your Honor, Jason Katz, on behalf of the
def endant, Airbus Helicopters SAS, briefly on the abstention.
ECN focused on the factor four, and | think the Court's
already pointed out that it's not a requirenent that there be
anot her place to go, for this Court to tell ECN where the case
should go. I'mnot going to rehash all the factors. Airbus
agrees with the Court on the majority of the factors at the
outset of this hearing.

There is a twelve-factor, if you |l ook at the
Mont Crest Energy in case, that ECN s counsel mentioned to the
court, the twelve-factor that this Court didn't touch on was
the presence in the proceedi ng of non-debtor parties, and
that's what we have here, two non-debtor parties, both foreign
entities.

And there's nothing else for ne to address, because |

believe the rest of the abstention argunent drifted into forum
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non convei ens, which | believe ny co-counsel has already
addr essed, Your Honor.

That's all | have. Thank you.

THE COURT: Thank you, M. Katz.

Al right. Well, the Court appreciates the briefing
that's been done; certainly, a lot of effort has gone into
this, both by the parties and the Court. So, at this point,
fromthe Court's perspective, the matter is under subm ssion,
along with the request to withdraw the reference.

And so, we will give it careful thought; and we'll
attenpt to issue whatever it is that we think we have to
I ssue, whether that be proposed findings or a determ nation
oursel ves, as pronptly as we can.

As you may have figured, fromthe status conference
held this norning, the -- at the noment, we're a bit
encunbered in the main bankruptcy case, in the efforts to see
if the debtor's plan can be confirned or not. And so, to be
candid, for the next couple of weeks |I fully expect that we
wi || be | ooking at our other non-CHC-rel ated docket, and be
focused nostly on confirmation issues.

But we will turn to this just as quickly as we can,
and i ssue our decision, whatever it may be, just as quickly as
we can.

Are there deadlines? Just refresh ny recollection;

are there any deadlines that we need to worry about in this
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case, while these issues are, for lack of a better word, under
advi sement here?

MR KATZ: Your Honor, Jason Katz, on behal f of
Airbus Helicopters SAS, | believe that the Court's prior
ruling on the notion to stay the deadlines and the order
that's been entered by the Court, actually, that we have a
proposed order for the Court to consider, | don't think the
order's actually been entered yet, addresses all the pretria
deadl ines; and | believe they' re stayed until further order of
the Court.

And the decision by the Court on when to set the
trial date is subject to the Court's ruling on the nmotion to
dism ss and notion to withdraw the reference and
reconmendations for the addition, Judge; so | don't believe
there any deadlines the Court needs to deal with at this
poi nt, Your Honor.

THE COURT: Wen will that order cone in? | don't
want to hear fromyou, M. Flunmenbaum but --

MR FLUMENBAUM | don't think there's any need for
anot her order, Your Honor. | believe that we are basically on
hold until --

THE COURT: | thought there was an order abating the
adversary. Am | m srenmenbering?

MR KATZ: Your Honor, we uploaded the -- the Court

had some questions about one of the provisions that was
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submtted in the initial proposed order. Counsel for Airbus,
we addressed that issue and resubmtted the order to the
Court. So the Court should have it now.

THE COURT: Ckay. Well then, we'll |ook at that
order presumably, 1'Il sign that order. | just wanted to be
sure, because obviously, until we rule on this; and frankly it
may not make any sense to go further until we know what the
district court thinks of this ruling, or proposed ruling; so,
we'll | ook at that.

And once we issue -- again, whatever it is we're
going to issue, if anyone has any concerns, that we need to be
doi ng sonet hi ng ot her than keeping the action on hold,
obviously file whatever anybody thinks is appropriate. But we
will try and get our decision out, and before the district
court, in all likelihood, as quickly as possible.

But | do alert you that the next -- the first I'm
going to be able to turn back to this is probably not unti
the week of March 20th. That won't nean that there won't be
Ms. Crocker working on drafts. But | feel pretty certain this
week and next are going to be reasonably tied up with CHC main
bankruptcy case matters.

And then, as | nentioned previously, I amout the
week of the 13th on judicial conference and rel ated
activities. So we'll be out of town on court-rel ated

requirenents.
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| get to this as quickly as we can,

and get our decision out just as quickly as we can, so we can

keep the lawsuit noving, if the lawsuit is going to remain

here. But nostly, | want to get whatever we're going to do to

the district court, so that the district judge has the

opportunity to review it and either approve or not approve.

And we'll go fromthere
So, thank you al

effort that's gone into thi

very much. | appreciate all the

S.

MR STRAIN. Thank you, Your Honor.

MR FLUMENBAUM  Thank you, Your Honor

MR KATZ: Thank you, Your Honor.

THE COURT: And we are in recess until this

afternoon. You're excused.

(Wher eupon t hese proceedi ngs were concluded at 11:54 a.m)
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