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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF DELAWARE 

 
In re: 
 
CBC RESTAURANT CORP. et al.,1 
 

Debtors 
 

  
Chapter 11 
 
Case No. 23-10245 (KBO) 
(Jointly Administered) 
 
Hearing Date:  
June 1, 2023 at 1:30 p.m. (ET) 
 
Re: D.I. 289, 361, 551 

 

NOTICE OF FILING OF PROPOSED ASSET PURCHASE AGREEMENT  

 
PLEASE TAKE NOTICE that, on April 7, 2023, CBC Restaurant Corp. and its debtor 

affiliates (collectively, "Corner Bakery") filed the Debtors' Motion for Entry of Orders: (I)(A) 
Approving Bidding Procedures for the Sale of All or Substantially All of the Debtors' Assets; (B) 
Authorizing the Debtors to Enter Into a Stalking Horse Agreement; (C) Scheduling an Auction and 
Approving the Form and Manner of Notice Thereof; (D) Approving Assumption and Assignment 
Procedures; and (E) Scheduling a Sale Hearing and Approving the Form and Manner of Notice 
Thereof; (II)(A) Approving the Sale of the Debtors' Assets Free and Clear of Liens, Claims, 
Interests and Encumbrances and (B) Approving the Assumption and Assignment of Executory 
Contracts and Unexpired Leases; and (III) Granting Related Relief [D.I. No. 289] with the United 
States Bankruptcy Court for the District of  Delaware. 

PLEASE TAKE FURTHER NOTICE that, on April 20, 2023, the Court2 entered its 
Order (I) Approving Bidding Procedures in Connection With the Sale of Substantially All of 
Debtors' Assets, (II) Scheduling Bid Deadlines and the Auction, (III) Approving Form and Manner 
and Notice Thereof, and (IV) Granting Related Relief [D.I. No 361] (the "Bidding Procedures 
Order"). 

PLEASE TAKE FURTHER NOTICE that, on April 22, 2023, in connection with the 
Bidding Procedures Order, Corner Bakery filed its Notice of Sale, Bidding Procedures, and Sale 
Hearing [D.I. No. 375], noting that the Auction had been set to take place on May 30, 2023. 

PLEASE TAKE FURTHER NOTICE that on June 1, 2023, Corner Bakery filed its 
Notice of Successful Bidder and Backup Bidder [D.I. No. 550]. 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include CBC Restaurant Corp. (0801), Corner Bakery Holding Company (3981), and CBC Cardco, Inc. 
(1938).  The Debtors’ service address is 121 Friends Lane, Suite 301, Newtown PA 18940. 

2  Capitalized terms used herein and not otherwise defined have the meanings set forth in the Bidding Procedures 
Motion. 
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PLEASE TAKE FURTHER NOTICE that attached hereto as Exhibit A is the proposed 
Asset Purchase Agreement with SSCP Restaurant Investors, LLC. 

PLEASE TAKE FURTHER NOTICE THAT CORNER BAKERY IS FILING A 
PROPOSED SALE ORDER FOR THE ASSETS SUBSTANTIALLY 
CONTEMPORANEOUSLY WITH THIS NOTICE AND THAT A HEARING WILL BE 
HELD ON JUNE 1, 2023 AT 1:30 P.M. BEFORE THE HONORABLE KAREN B. OWENS, 
IN THE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF 
DELAWARE, 824 N. MARKET STREET, 6TH FLOOR, COURTROOM NO. 3, 
WILMINGTON, DELAWARE, WITH RESPECT TO THE PROPOSED SALE. 

 

Dated:  June 1, 2023 /s/ Mette H. Kurth 
Wilmington, Delaware Mette H. Kurth (DE Bar No. 6491)  

CULHANE MEADOWS, PLLC  
3411 Silverside Road 
Baynard Building, Suite 104-13 
Wilmington, Delaware 19810 
Telephone: (302) 289-8839 Ext. 100 
Email: mkurth@cm.law  
 
Counsel for Debtors and Debtors in Possession 
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ASSET PURCHASE AGREEMENT 

by and among 

CBC RESTAURANT CORP, CORNER BAKERY HOLDING COMPANY, and CBC 
CARDCO, INC., 

and 

SSCP RESTAURANT INVESTORS, LLC 
 
 

MAY ____, 2023 

 

 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 2 of 59



TABLE OF CONTENTS 
 

Page 

 

  -i-  
   

4868-6717-4492.26 

ARTICLE I DEFINITIONS .......................................................................................................... 2 

ARTICLE II PURCHASE AND SALE ...................................................................................... 15 

Section 2.1 Purchase and Sale of Purchased Assets ................................................... 15 
Section 2.2 Excluded Assets ....................................................................................... 18 
Section 2.3 Assumption of Assumed Liabilities ......................................................... 19 
Section 2.4 Excluded Liabilities ................................................................................. 20 
Section 2.5 Consideration ........................................................................................... 22 
Section 2.6 Assumption and Assignment of Contracts. .............................................. 22 
Section 2.7 Closing ..................................................................................................... 24 
Section 2.8 Deliveries at Closing. ............................................................................... 24 
Section 2.9 Allocation ................................................................................................. 25 
Section 2.10 Withholding Rights .................................................................................. 26 
Section 2.11 Conflict .................................................................................................... 26 
Section 2.12 Post-Closing Transferred Contracts ......................................................... 26 

ARTICLE III SELLERS’ REPRESENTATIONS AND WARRANTIES ................................. 28 

Section 3.1 Organization of Sellers; Good Standing. ................................................. 28 
Section 3.2 Authorization of Transaction ................................................................... 28 
Section 3.3 Compliance with Laws ............................................................................ 28 
Section 3.4 Title to Purchased Assets ......................................................................... 29 
Section 3.5 Contracts .................................................................................................. 29 
Section 3.6 Intellectual Property. ................................................................................ 29 
Section 3.7 Litigation .................................................................................................. 30 
Section 3.8 Real Property. .......................................................................................... 30 
Section 3.9 Permits ..................................................................................................... 30 
Section 3.10 Brokers’ Fees ........................................................................................... 30 

ARTICLE IV BUYER’S REPRESENTATIONS AND WARRANTIES .................................. 31 

Section 4.1 Organization of Buyer.............................................................................. 31 
Section 4.2 Authorization of Transaction. .................................................................. 31 
Section 4.3 Noncontravention ..................................................................................... 31 
Section 4.4 Adequate Assurances Regarding Executory Contracts ............................ 32 
Section 4.5 Good Faith Purchaser ............................................................................... 32 
Section 4.6 Brokers’ Fees ........................................................................................... 32 

ARTICLE V PRE CLOSING COVENANTS ............................................................................. 32 

Section 5.1 Certain Efforts; Cooperation. ................................................................... 32 
Section 5.2 Notices and Consents. .............................................................................. 32 
Section 5.3 Bankruptcy Actions. ................................................................................ 34 
Section 5.4 Conduct of Business ................................................................................ 35 
Section 5.5 Access ...................................................................................................... 35 
Section 5.6 Press Releases and Public Announcements ............................................. 35 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 3 of 59



TABLE OF CONTENTS 
(continued) 

Page 

 

  ii  
4868-6717-4492.26 

Section 5.7 Bulk Transfer Laws.................................................................................. 36 

ARTICLE VI OTHER COVENANTS ........................................................................................ 36 

Section 6.1 Cooperation .............................................................................................. 36 

Section 6.2 Further Assurances................................................................................... 36 

Section 6.3 Availability of Business Records ............................................................. 37 

Section 6.4 Employee Matters. ................................................................................... 38 

Section 6.5 Recording of Intellectual Property Assignment ....................................... 39 

Section 6.6 Transfer Taxes; Straddle Period............................................................... 39 

Section 6.7 Wage Reporting ....................................................................................... 40 

Section 6.8 Collection of Accounts Receivable. ......................................................... 41 

Section 6.9 Alternate Transactions ............................................................................. 41 

Section 6.10 Transition Services................................................................................... 41 

Section 6.11 Name Change ........................................................................................... 42 

Section 6.12 Wind-Down.............................................................................................. 42 

ARTICLE VII CONDITIONS TO CLOSING ............................................................................ 42 

Section 7.1 Conditions to Buyer’s and Sellers’ Obligations....................................... 42 

Section 7.2 No Frustration of Closing Conditions ...................................................... 43 

Section 7.3 Waiver of Conditions ............................................................................... 43 

ARTICLE VIII TERMINATION ................................................................................................ 43 

Section 8.1 Termination of Agreement ....................................................................... 43 

Section 8.2 Procedure upon Termination.................................................................... 44 

Section 8.3 Effect of Termination. .............................................................................. 44 

ARTICLE IX MISCELLANEOUS ............................................................................................. 44 

Section 9.1 Remedies .................................................................................................. 44 

Section 9.2 Expenses .................................................................................................. 44 

Section 9.3 Entire Agreement ..................................................................................... 45 

Section 9.4 Incorporation of Schedules, Exhibits and Disclosure Schedule .............. 45 

Section 9.5 Amendments and Waivers ....................................................................... 45 

Section 9.6 Succession and Assignment ..................................................................... 45 

Section 9.7 Notices ..................................................................................................... 46 

Section 9.8 Governing Law; Jurisdiction.................................................................... 47 

Section 9.9 Consent to Service of Process .................................................................. 47 

Section 9.10 Severability .............................................................................................. 47 

Section 9.11 No Third-Party Beneficiaries ................................................................... 47 

Section 9.12 No Survival of Representations, Warranties and Agreements ................. 48 

Section 9.13 Non-Recourse .......................................................................................... 48 

Section 9.14 Construction ............................................................................................. 48 

Section 9.15 Computation of Time ............................................................................... 48 

Section 9.16 Mutual Drafting ....................................................................................... 49 

Section 9.17 Personal Liability ..................................................................................... 49 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 4 of 59



TABLE OF CONTENTS 
(continued) 

Page 

 

  iii  
4868-6717-4492.26 

Section 9.18 Headings; Table of Contents .................................................................... 49 

Section 9.19 Counterparts; Facsimile and Email Signatures ........................................ 49 

Section 9.20 Action by Sellers ...................................................................................... 49 

 
 
Exhibit A - Form of Bill of Sale 

Exhibit B - Form of Assignment and Assumption Agreement 

Exhibit C - 

 

Form of Intellectual Property Assignment Agreement 

   

   

   

   

   

   

 
 
 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 5 of 59



 

  
4868-6717-4492.26 

ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (this “Agreement”) is entered into as of 
May ______, 2023, by and among CBC Restaurant Corp., a Delaware corporation (“CBC”), 
Corner Bakery Holding Company, a Delaware corporation (“Holdco”), and CBC Cardco, Inc., a 
Florida corporation (“Cardco,” and with CBC and Holdco, the “Sellers”), and SSCP Restaurant 
Investors, LLC, a Delaware limited liability company (together with its permitted successors, 
designees and assigns, “Buyer”). Sellers and Buyer are referred to collectively herein as the 
“Parties.” Capitalized terms used but not otherwise defined herein shall have the meanings 
assigned to them in Article I. 

WHEREAS, Sellers own, operate, and franchise fast-casual restaurants serving breakfast, 
lunch, and dinner under the Corner Baker brand (collectively, the “Business”); 

WHEREAS, on February 23, 2023 (the “Petition Date”), Sellers each filed a voluntary 
petition for relief (the “Chapter 11 Cases”) pursuant to Chapter 11 of Title 11 of the United States 
Code, 11 U.S.C. §§ 101 et seq., as amended (the “Bankruptcy Code”) in the United States 
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”); 

WHEREAS, Sellers desire to sell, transfer, and assign to Buyer, and Buyer desires to 
acquire and assume from Sellers, pursuant to Section 363(f) of the Bankruptcy Code, the 
Purchased Assets upon the terms and subject to the conditions set forth herein; 

WHEREAS, subject to the Committee’s challenge rights, the Buyer holds a pre-petition 
secured claim against the Sellers in the aggregate amount of not less than $42,326,283.97 in 
principal and accrued and unpaid interest, plus additional interest, fees, expenses and costs (the 
“Prepetition Obligations”);  

WHEREAS, on May 5, 2023, the Bankruptcy Court entered the Final Senior DIP Order 
(defined below), authorizing the Sellers to borrow, on a secured, post-petition basis, a superpriority 
priming line of credit and term loan facility with an aggregate principal amount of $10,500,000 
from the Buyer pursuant to the terms of the Final Senior DIP Order;  

WHEREAS, pursuant to the Final Senior DIP Order, Buyer received Adequate Protection 
Liens as security for the payment of the Adequate Protection Obligations that Buyer asserts are in 
an amount, as of May 16, 2023, of approximately $2,000,000.  

WHEREAS, the independent director or other applicable governing body of each Seller 
has determined that it is advisable and in the best interests of their respective estates and the 
beneficiaries of such estates to consummate the Contemplated Transactions pursuant to the Sale 
Order and has approved this Agreement; and 

WHEREAS, the Contemplated Transactions are subject to the approval of the Bankruptcy 
Court, and will be consummated only pursuant to the Sale Order to be entered by the Bankruptcy 
Court. 

NOW, THEREFORE, in consideration of the mutual promises herein made, and in 
consideration of the representations, warranties and covenants herein contained, and other good 
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and valuable consideration, the receipt and sufficiency of which are hereby acknowledged by the 
Parties, the Parties, intending to be legally bound, hereby agree as follows: 

ARTICLE I 
DEFINITIONS 

“Accounts Receivable” means (a) all accounts, accounts receivable, trade receivables, 
contractual rights to payment, notes, notes receivable, negotiable instruments, chattel paper, Credit 
Card Receivables, Financing Company Receivables, vendor and supplier rebates or refunds of 
Sellers in connection with the Business as conducted by the Sellers and other miscellaneous 
receivables, and (b) any security interest, claim, remedy or other right related to any of the 
foregoing. 

“Adequate Protection Liens” mean as security for the payment of the Adequate Protection 
Obligations, the valid, perfected security interest in and liens upon all tangible and intangible 
prepetition and postpetition property in which any or each of the Sellers or their respective Estates 
have an interest of any kind or nature, whether existing on or as of the Petition Date or thereafter 
acquired or created, wherever located, including, without limitation, the proceeds, products, and 
offspring of any of the foregoing, including proceeds of the Purchased Avoidance Actions, which 
will be subject and subordinate only to (i) the Senior DIP Liens, (ii) the Carve Out, and (iii) the 
Permitted Liens (if any). 

“Adequate Protection Obligations” means an amount equal to the aggregate diminution in 
value of its interests in the Prepetition Collateral resulting from the sale, lease, encumbrance, or 
use by the Sellers of the Cash Collateral and any other Prepetition Collateral, the priming of the 
Prepetition Liens on the Prepetition Collateral by the Senior DIP Liens, and the imposition of the 
automatic stay pursuant to Bankruptcy Code section 362.  

“Administrative Expenses” means, collectively, the allowed administrative expenses 
incurred by Sellers in the Chapter 11 Cases including expenses of the kind specified in Sections 
105, 326, 328, 330, 331, 365, 503(a), 503(b), 546(c), 546(d), or 726 (to the extent permitted by 
law) of the Bankruptcy Code, and any other provision of the Bankruptcy Code; provided, that 
Administrative Expenses shall not include the Insider Administrative Expenses. 

“Affiliate” means, with respect to any Person, any other Person that, directly or indirectly 
through one or more intermediaries, controls, or is controlled by, or is under common control with, 
such Person, and the term “control” (including the terms “controlled by” and “under common 
control with”) means the possession, directly or indirectly, of the power to direct or cause the 
direction of the management and policies of such Person, whether through ownership of voting 
securities, by Contract or otherwise. 

“Agreement” has the meaning set forth in the preamble. 

“Alternate Transaction” means a transaction or series of related transactions pursuant to 
which Sellers sell, transfer, lease or otherwise dispose of, directly or indirectly, including through 
an asset sale, stock sale, merger, reorganization or other similar transaction (by Sellers or 
otherwise), including pursuant to a plan or refinancing, all or substantially all of the Purchased 
Assets (or agrees to do any of the foregoing) in a transaction or series of transactions to a Person 
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or Persons other than Buyer, but does not mean the sale of assets to customers conducted in the 
Ordinary Course of Business. 

“Allowed” means, with respect to any Claim: (i) a Claim as to which (a) a Proof of Claim 
has been timely Filed by the applicable Bar Date, if any, or that is not required to be evidenced by 
a Filed Proof of Claim, (b) no objection has been Filed, and (c) the relevant objection deadline has 
expired; (ii) a Claim that is allowed pursuant to a stipulation that is approved by a Final Order of 
the Bankruptcy Court; or (iii) any Administrative Claim, including Professional Fees and 
Expenses, a request for payment of which is/was timely asserted and that either is undisputed or 
has been allowed by a Final Order or which is for fees payable pursuant to section 1930(a) of the 
Judicial Code. For the avoidance of doubt, no Claim of any Entity subject to section 502(d) of the 
Bankruptcy Code shall be deemed Allowed unless and until such Entity pays in full the amount 
that it owes each Seller, as applicable. 

“Assignment and Assumption Agreement” has the meaning set forth in Section 2.8(a)(ii). 

“Assumed Liabilities” has the meaning set forth in Section 2.3. 

“Assumed Permits” means all Permits relating to the Business that are transferable in 
accordance with their terms and under applicable Law, but excluding all Permits to the extent 
related to any Excluded Asset (including any Lease that is not a Transferred Contract). 

“Bankruptcy Code” has the meaning set forth in the recitals. 

“Bankruptcy Court” has the meaning set forth in the recitals. 

“Bankruptcy-Related Default” means any default or breach of a Contract that is not entitled 
to cure under Section 365(b)(2) of the Bankruptcy Code, including a default or breach relating to 
the filing of the Chapter 11 Cases or the financial condition of Sellers.  

“Bill of Sale” has the meaning set forth in Section 2.8(a)(i). 

“Business” has the meaning set forth in the recitals. 

“Business Day” means any day other than a Saturday, a Sunday or a day on which banks 
located in the State of Delaware shall be authorized or required by Law to close. 

“Buyer” has the meaning set forth in the preamble. 

“Cash Collateral” means (i) all non-restricted cash of the Sellers as of the Petition Date, 
including the cash in deposit accounts, wherever located, (ii) any proceeds of Prepetition 
Collateral, and (iii) all other cash subject to Senior DIP Liens or Adequate Protection Liens (as 
defined below) pursuant to this Final Senior DIP Order. 

“Cardco” has the meaning set forth in the preamble.  
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“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act (H.R. 748) 
and any similar or successor legislation, together with any memoranda or executive orders relating 
to SARS-CoV-2 or COVID-19, and any strains, variants or evolutions thereof. 

“CBC” has the meaning set forth in the preamble.  

“Chapter 11 Cases” has the meaning set forth in the recitals. 

“Claim” means a “claim” as defined in Section 101(5) of the Bankruptcy Code, whether 
arising before or after the Petition Date. 

“Closing” has the meaning set forth in Section 2.7. 

“Closing Date” has the meaning set forth in Section 2.7. 

“COBRA” means Part 6 of Subtitle B of Title I of ERISA, Section 4980B of the Code, and 
any similar state Law. 

“Code” means the United States Internal Revenue Code of 1986, as amended, and the 
regulations promulgated thereunder, as the same may be in effect from time to time. 

“Commercially Available Software” means commercially available software that has not 
been materially modified or customized by a third party for a Seller and that is licensed pursuant 
to an agreement. 

“Committee” means any official committee of unsecured creditors appointed in the Chapter 
11 Cases. 

“Consent” means any approval, consent, ratification, permission, clearance, designation, 
qualification, waiver or authorization, or an order of the Bankruptcy Court that deems or renders 
unnecessary the same. 

“Contemplated Transactions” means the transactions contemplated by this Agreement, 
including the sale by Sellers to Buyer, and the purchase by Buyer from Sellers, of the Purchased 
Assets and the assumption by Buyer of the Assumed Liabilities. 

“Contract” means any written or oral agreement, contract, Lease, sublease, indenture, 
mortgage, instrument, guaranty, loan or credit agreement, note, bond, customer order, purchase 
order, sales order, sales agent agreement, supply agreement, development agreement, joint venture 
agreement, promotion agreement, license agreement, contribution agreement, partnership 
agreement or other arrangement, understanding, permission or commitment that, in each case, is 
legally-binding. 

“Credit Bid” has the meaning set forth in Section 2.5. 

“Credit Card Receivables” means all accounts receivable and other amounts owed to any 
Seller (whether current or non-current) in connection with any customer purchases that are made 
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with credit cards or any other related amounts owing (including deposits or holdbacks to secure 
chargebacks, offsets or otherwise) from credit card processors to Sellers. 

“Cure Claims” means amounts that must be paid and obligations that otherwise must be 
satisfied, pursuant to Section 365(b)(1)(A) and (B) of the Bankruptcy Code, in connection with 
the assumption and assignment of the Transferred Contracts (including allowed Administrative 
Claims for “stub rent” pursuant to  Section 363 of the Bankruptcy Code) to be assumed and 
assigned to the Buyer. 

“Current Employees” means all individuals employed by Sellers as of the Closing Date, 
whether active or not (including those on short-term disability, leave of absence, paid or unpaid, 
or long-term disability with, in each case, the legal right to return to employment). 

“Customer Deposits” has the meaning set forth in Section 2.1(c). 

“Customer Loyalty Programs” means the customer loyalty program that incentives 
customers to return to the Sellers’ restaurants by providing coupons and/or discounts.  

“Customer Programs” means the Customer Loyalty Programs and the Gift Card Program.  

“Decree” means any judgment, decree, ruling, decision, opinion, injunction, assessment, 
attachment, undertaking, award, charge, writ, stipulation, executive order, judicial order, 
administrative order or any other order of any Governmental Entity. 

“DIP Budget” means the “Approved Budget” as defined in the Final Senior DIP Order. 

“Disclosure Schedule” has the meaning set forth in Article III. 

“E-Commerce Platform” means the series of software and hardware applications integrated 
into, and through which Sellers sell inventory to consumers who place orders for such inventory 
through the Sellers’ websites, including the Contracts pursuant to which such software and 
hardware applications are owned or licensed by Sellers. 

“Employee Benefit Plan” means each “employee benefit plan” (as such term is defined in 
Section 3(3) of ERISA, whether or not subject to ERISA) and each other benefit, retirement, 
employment, consulting, compensation, incentive, bonus, stock option, restricted stock, stock 
appreciation right, phantom equity, change in control, severance, medical and hospitalization, 
insurance, life, disability, salary continuation, sick pay, vacation, paid time off, welfare and fringe-
benefit or other compensation plan, program, policy, agreement or arrangement of any kind, in 
each case, (i) that are for the benefit of or relating to any current or former directors, officers, 
managers, employees, consultants or other service providers of any Seller or any ERISA Affiliate, 
or any spouse, dependent or beneficiary thereof, or (ii) that are maintained, sponsored or 
contributed to or required to be contributed to, by any Seller or any ERISA Affiliate or in which 
any Seller or ERISA Affiliate participates or participated or (ii) under which Seller or any ERISA 
Affiliate has or may have any liability, contingent or otherwise, including as a result of any 
previously-terminated plan, program, policy, agreement or arrangement. 
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“Employees” means all individuals employed by Sellers as of the Petition Date, whether 
active or not (including those on short-term disability, leave of absence, paid or unpaid, or long-
term disability with, in each case, the legal right to return to employment). 

“Environmental Laws” means all applicable Laws, Decrees or other legal requirements and 
judicial interpretations thereof of any Governmental Entity concerning or relating to pollution (or 
the cleanup thereof) or protection of the environment, human health (with respect to exposure to 
any Hazardous Substance), threatened or endangered species and natural resources, including in 
connection with the presence of Hazardous Substances in products and product packaging. 

“Environmental Liabilities” means any Liability, including costs and liabilities for 
investigation, removal, remediation, restoration, abatement, monitoring, personal injury, property 
damage, natural resource damages, indemnification, reimbursement, contribution, court costs 
(including costs of enforcement proceedings or government responses) and reasonable attorneys’ 
fees in connection with each of the foregoing, arising under or relating to any Environmental Law, 
Environmental Permit or Hazardous Substance, including in connection with any actual or alleged 
(a) violation of any Environmental Law, (b) generation, use, handling, transportation, storage, 
treatment or disposal of any Hazardous Substances, (c) exposure to any Hazardous Substances, 
(d) Environmental Release or (e) Contract pursuant to which Liability is assumed or imposed with 
respect to any of the foregoing.  

“Environmental Permit” means any Permit, letter, clearance, consent, waiver, closure, 
exemption or decision issued, granted, given, authorized by or made by any Governmental Entity 
pursuant to Environmental Law. 

“Environmental Release” means any actual or threatened release, spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping, 
abandonment, disposing, or allowing to escape or migrate of any Hazardous Substance into or 
through the environment (including ambient air (indoor or outdoor), surface water, groundwater, 
land surface or subsurface strata or within any Structure, facility, or fixture). 

“ERISA” means the United States Employee Retirement Income Security Act of 1974, as 
amended. 

“ERISA Affiliate” means any trade or business or other entity (whether or not 
incorporated) that, together with any Seller, would be deemed at any relevant time to be a “single 
employer” within the meaning of Section 414 of the Code or Section 4001 of ERISA. 

“Excess Cash” has the meaning set forth in Section 6.12(b). 

“Excluded Assets” has the meaning set forth in Section 2.2. 

“Excluded Claims” means all rights (including rights of set-off and rights of recoupment), 
refunds, claims, counterclaims, demands, causes of action and rights to collect damages of Sellers 
against third parties to the extent, and only to the extent, related to any Excluded Asset or Excluded 
Liability. 

“Excluded Employee” has the meaning set forth in Section 6.4(b). 
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“Excluded Liabilities” has the meaning set forth in Section 2.4. 

“Excluded Records” has the meaning set forth in Section 2.2(e). 

“Final Allocation Schedule” has the meaning set forth in Section 2.9. 

“Final Order” means an order entered by the Bankruptcy Court, the implementation, 
operation, or effect of which has not been stayed or reversed. 

“Final Junior DIP Order” means the Final Order (I) Authorizing the Debtors to (A) Obtain 
Junior Postpetition Financing (II) Granting Liens, (III) Scheduling a Final Hearing, (IV) Granting 
Related Relief [D.I. 428]. 

“Final Senior DIP Order” means the Final Order (I) Authorizing the Debtors to (A) Obtain 
Postpetition Financing and (B) Utilize Cash Collateral, (II) Granting Liens and Superpriority 
Administrative Expense Claims, (III) Granting Adequate Protection, (IV) Modifying the Automatic 
Stay, (V) Scheduling a Final Hearing, and (VI) Granting Related Relief [D.I. 427]. 

“Financing Company Receivables” means all accounts receivable and other amounts owed 
to any Seller (whether current or non-current) in connection with any customer purchases that are 
affected through customer’s applications for and payment of any amounts owed to any Seller 
through a finance company. 

“Former Employees” means all individuals who have been employed previously by the 
Sellers (or any of their predecessors) who are not Current Employees. 

“Fundamental Documents” means the documents of a Person (other than a natural person) 
by which such Person establishes its legal existence or which govern its internal affairs. For 
example, the Fundamental Documents of a corporation would be its certificate of incorporation 
and bylaws, and the Fundamental Documents of a limited liability company would be its certificate 
of formation and limited liability company agreement or operating agreement. 

“GAAP” means generally accepted accounting principles in the United States. 

“Gift Cards” means those gift cards issued for the use of the Sellers’ customers for dining 
at the Sellers’ restaurant locations.   

“Gift Card Program” means the program maintained by the Sellers to administer and track 
the Gift Cards.  

“Governmental Entity” means any United States federal, state or local or non-United States 
governmental or regulatory authority, agency, commission, court, body or other governmental 
entity. 

“Hazardous Substance” means any material, substance, chemical, waste, product, 
derivative, compound, mixture, solid, liquid, mineral or gas, in each case, whether naturally 
occurring or man-made, that is defined or regulated as hazardous, acutely hazardous, toxic or 
words of similar import under Environmental Laws, as well as any per- or polyfluoroalkyl 
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substance, petroleum or petroleum-derived products, radon, radioactive materials or wastes, 
asbestos and lead or lead-containing materials. 

“Hilco” means Hilco Corporate Finance.  

“Holdco” has the meaning set forth in the preamble.  

“Indebtedness” means, with respect to any Person, without duplication: 

(a) obligations of such Person for borrowed money, or otherwise evidenced by 
bonds, debentures, notes or similar instruments; 

(b) all obligations of such Person under conditional sale or other title retention 
agreements relating to property purchased by such Person, other than any such obligation made in 
the ordinary course of such Person’s business; 

(c) all obligations of such Person issued or assumed as the deferred purchase 
price of property or services (excluding obligations of such Person to creditors for raw materials, 
inventory, services and supplies incurred in the ordinary course of such Person’s business); 

(d) all obligations of such Person under leases that have been or should be 
treated, in accordance with GAAP, as capitalized lease obligations of such Person; 

(e) all obligations of others secured by any Lien on property or assets owned or 
acquired by such Person, whether or not the obligations secured thereby have been assumed, other 
than any such obligation made in the ordinary course of business; 

(f) all obligations of such Person under interest rate or currency swap 
transactions (valued at the termination value thereof); 

(g) all letters of credit issued for the account of such Person (excluding letters 
of credit issued for the benefit of suppliers to support accounts payable to suppliers incurred in the 
ordinary course of business); and 

(h) all guarantees and arrangements having the economic effect of a guarantee 
of such Person of any Indebtedness of any other Person. 

“Indemnification Claims” means claims for indemnification of any present or former 
officer, director, employee, partner or member of any Seller whether arising under a Seller’s 
Fundamental Documents or any Contract arising prior to the Closing Date. 

“Insider Administrative Expenses” means, collectively, the administrative expenses 
incurred by Sellers in the Chapter 11 Cases including expenses of the kind specified in Sections 
105, 326, 328, 330, 331, 365, 503(a), 503(b), 546(c), 546(d), or 726 (to the extent permitted by 
law) of the Bankruptcy Code, and any other provision of the Bankruptcy Code, in each case that 
may be owed to an “insider” as defined under the Bankruptcy Code or any other applicable law or 
owed in connection with the Junior DIP Facility. 
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“Insurance Policy” means each primary, excess and umbrella insurance policy, bond and 
other forms of insurance owned or held by or on behalf, or providing insurance coverage to the 
Business, Sellers and their operations, properties and assets. 

“Intellectual Property” means any and all right, title and interest in or relating to intellectual 
property of any type, which may exist or be created under the Laws of any jurisdiction throughout 
the world, including: (a) patents and patent applications, together with all reissues, continuations, 
continuations-in-part, divisionals, extensions and reexaminations in connection therewith; (b) 
trademarks, service marks, trade dress, logos, slogans, trade names, service names, brand names, 
Internet domain names and all other source or business identifiers and general intangibles of a like 
nature, along with all applications, registrations and renewals in connection therewith, and all 
goodwill associated with any of the foregoing; (c) rights associated with works of authorship, 
including exclusive exploitation rights, mask work rights, copyrights, database and design rights, 
whether or not registered or published, all registrations and recordations thereof and applications 
in connection therewith, along with all extensions and renewals thereof; (d) trade secrets, know-
how, business information and technical information (including formulas, techniques and 
processes) and rights to limit the use or disclosure thereof by any Person; (e) computer software 
and firmware, including data files, source code, object code and software-related specifications 
and documentation; (f) all other intellectual property rights related to the Business; and (g) all 
rights of action arising from any of the foregoing, including all claims for damages or equitable 
remedies by reason of present, past and future infringement or violation of the foregoing, all 
defenses relating to or arising from any of the foregoing, and all income, royalties and any other 
payments now and hereafter due or payable to a Seller in respect of the foregoing. 

“Intellectual Property Agreements” means any and all agreements, permits, consents, 
orders and franchises relating to the license, development or use of any Intellectual Property 
included in the Purchased Assets, including agreements pursuant to which (a) a Seller uses or has 
been granted any license rights (including rights granted on a service basis) under any Intellectual 
Property owned by any other Person (other than Commercially Available Software); (b) a Seller 
has granted to any other Person any license rights under any Intellectual Property included in the 
Purchased Assets (other than non-exclusive licenses granted by a Seller in the ordinary course of 
business in connection with the sale, lease or transfer of finished products or services); or (c) any 
Intellectual Property is or has been developed by or for a Seller, assigned to a Seller by any other 
Person, or assigned by a Seller to any other Person. 

“Intellectual Property Assignment” has the meaning set forth in Section 2.8(a)(iii). 

“Inventory” means all “inventory,” as such term is defined in the Uniform Commercial 
Code, now owned or hereafter acquired by any Seller, wherever located, and, without limiting the 
foregoing, all (i) inventory, (ii) merchandise, (iii) goods and other personal property, (iv) raw 
materials, work or construction in process, (v) finished goods, returned goods, or materials or 
supplies of any kind, nature or description, and (vi) products, equipment, and appliances, whether 
owned or on order, including all embedded software. 

“IRS” means the United States Internal Revenue Service. 
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“Junior DIP Facility” means the junior new-money term loan in an aggregate principal 
amount of $1,500,000, which is subordinated in all respects to the Senior DIP Facility, as amended, 
modified or otherwise in effect from time to time, provided to Sellers by the Junior DIP Lender, 
as approved by the Junior DIP Order. 

“Junior DIP Lender” means all Persons who are lenders under the Junior DIP Facility, each 
in its capacity as such. 

“Law” means any federal, state, provincial, local, municipal, foreign or international, 
multinational or other law, statute, legislation, constitution, principle of common law, resolution, 
ordinance, code, edict, decree, proclamation, treaty, convention, rule, regulation, ruling, directive, 
pronouncement, determination, decision, opinion or requirement issued, enacted, adopted, 
promulgated, implemented or otherwise put into effect by or under the authority of any 
Governmental Entity. 

“Leased Real Estate” has the meaning set forth in Section 3.8(c). 

“Leases” means all leases, subleases, licenses, concessions and other Contracts, including 
all amendments, extensions, renewals, guaranties and other agreements with respect thereto, in 
each case pursuant to which any Seller holds any Leased Real Estate. 

“Liability” means, as to any Person, any debt, adverse claim, liability (including any 
liability that results from, relates to or arises out of tort or any other product liability claim), duty, 
responsibility, obligation, commitment, assessment, cost, expense, loss, expenditure, charge, fee, 
penalty, fine, contribution, or premium of any kind or nature whatsoever, whether known or 
unknown, asserted or unasserted, absolute or contingent, direct or indirect, accrued or unaccrued, 
liquidated or unliquidated, or due or to become due, and regardless of when sustained, incurred, 
or asserted or when the relevant events occurred or circumstances existed. 

“Lien” means any lien (as defined in Section 101(37) of the Bankruptcy Code), 
encumbrance, Claim, charge, mortgage, deed of trust, option, pledge, security interest or similar 
interests, title defects, hypothecations, easements, rights of way, rights of use, encroachments, 
judgments, rights of setoff, conditional sale or other title retention agreements and other similar 
impositions, imperfections or defects of title or restrictions on transfer or use. 

“Litigation” means any action, complaint, charge, prosecution, indictment, cause of action, 
suit, claim, investigation, mediation, audit, grievance, demand, hearing, investigation or 
proceeding, whether civil, criminal, administrative, arbitral, investigative or informal, whether at 
law or in equity and whether before any Governmental Entity or arbitrator. 

“Material Adverse Effect” means any change, event, effect, development, condition, 
circumstance or occurrence (when taken together with all other changes, events, effects, 
developments, conditions, circumstances or occurrences), that has had, or would reasonably be 
expected to have, a material adverse effect on (a) the business, operations, Liabilities, properties, 
assets or condition (financial or otherwise) or results of operations of the Business, including the 
Purchased Assets and Assumed Liabilities, taken as a whole (b) the ability of any Seller to perform 
its obligations hereunder and consummate the transactions contemplated by this Agreement or the 
Related Agreements on the terms set forth herein and therein. 
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“Ordinary Course of Business” means the ordinary course of business of Sellers taken as a 
whole consistent with past custom and practice and taking into account the commencement of the 
Chapter 11 Cases. 

“Outside Date” has the meaning set forth in Section 8.1(c). 

“PACA” means the Perishable Agricultural Commodities Act, 7 U.S.C. Section 499a et 
seq.  

“PACA Lien” means any Lien (including any trust or other arrangement in the nature of a 
Lien) for the benefit of producers, suppliers, or sellers of livestock, poultry, fruits, vegetables, or 
other farm products that operates to create a first priority Lien in favor of such producers, suppliers, 
or sellers (or agents or assignees thereof) covering farm products (and the products and proceeds 
thereof) to secure the unpaid purchase price of such farm products, including any trust established 
by PACA Section 499e PACA, PSA Section 196b or Section 197b, or any equivalent applicable 
state Laws. 

“Parties” has the meaning set forth in the preamble. 

“Permit” means any franchise, approval, authorization, permit, license, order, registration, 
certificate, variance, Consent, exemption or similar right issued, granted, given or otherwise 
obtained from or by any Governmental Entity, under the authority thereof or pursuant to any 
applicable Law (including all applications, renewal applications, or documents filed, or fees paid, 
in connection therewith). 

“Permitted Liens” means (a) those valid, perfected and unavoidable liens, if any, senior to 
the Liens on the Prepetition Collateral under (i) that certain Pledge and Security Agreement dated 
November 10, 2017, (ii) that certain Pledge Supplement dated September 30, 2019, (iii) that certain 
Trademark Security Agreement, also dated as of November 10, 2017, and (iv) any related 
agreements (all documents listed in subparagraphs (i) through (iv) as may have been amended or 
otherwise modified from time to time); (b) with respect to leased or licensed personal property, 
the terms and conditions of the lease or license applicable thereto to the extent constituting a 
Transferred Contract; (c) with respect to real property, zoning, building codes and other land use 
Laws regulating the use or occupancy of such real property or the activities conducted thereon 
which are imposed by any Governmental Entity having jurisdiction over such real property which 
are not violated by the current use or occupancy of such real property or the operation of the 
Business; or (e) easements, covenants, conditions, restrictions and other similar matters affecting 
title to real property and other encroachments and title and survey defects that do not or would not 
materially impair value or the use or occupancy of such real property or materially interfere with 
the operation of the Business at such real property. 

“Person” means an individual, a partnership, a corporation, a limited liability company, an 
association, a joint stock company, a trust, a joint venture, an unincorporated organization or any 
other entity, including any Governmental Entity or any group or syndicate of any of the foregoing. 

“Petition Date” has the meaning set forth in the recitals.  
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“Prepetition Collateral” means the security interest in and continuing lien on substantially 
all of Sellers’ personal property assets, including, but not limited to, (i) a pledge of all accounts, 
accounts receivable, chattel paper, documents, general intangibles and payment intangibles, (ii) 
inventory, (iii) equipment and fixtures, (iv) deposit accounts, (v) money, (vi) investment property, 
(vii) pledged equity, (vii) intellectual property including, but not limited to trademarks, copyrights 
and copyright licenses, patents and patent licenses, (ix) proceeds, product and offspring of the 
aforementioned.   

“Post-Closing Tax Period” means any taxable period beginning after the Closing Date and, 
with respect to any taxable period beginning before and ending after the Closing Date, the portion 
of such taxable period beginning after the Closing Date. 

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period ending on and including the Closing Date. 

“Prepetition Obligations” has the meaning set forth in the recitals.  

“Professional Fees and Expenses” means the reasonable and documented fees and expenses 
of professionals of Sellers and any committee appointed in the Chapter 11 Cases pursuant to 
Section 1102 of the Bankruptcy Code that are accrued and unpaid as of the Closing Date, whether 
or not included in a fee statement or fee application at such time and whether or not allowed by 
the Bankruptcy Court at such time. 

“Proposed Allocation Schedule” has the meaning set forth in Section 2.9. 

“PSA” means the Packers and Stockyards Act, 7 U.S.C. Section 181 et seq. 

“Purchase Price” has the meaning set forth in Section 2.5. 

“Purchased Assets” has the meaning set forth in Section 2.1. 

“Purchased Avoidance Actions” means all causes of action, lawsuits, claims, rights of 
recovery and other similar rights of any Seller, including avoidance claims or causes of action, 
under Chapter 5 of the Bankruptcy Code or state-law equivalents belonging to the Seller or their 
bankruptcy estates, any related claims and actions arising under such Chapter of the Bankruptcy 
Code or state-law equivalent arising by operation of law or necessary to effect, pursue or maintain 
any such claim and action, and all proceeds of any of the foregoing. 

“Records” means the books of account, general, financial, accounting and personal records, 
books, records, information, ledgers, files, invoices, documents, work papers, correspondence, 
lists (including customer lists, supplier lists and mailing lists), plans (whether written, electronic 
or in any other medium), drawings, technical documentation, invention disclosures, software code, 
designs, specifications, correspondence, creative materials, advertising and promotional materials, 
marketing plans, studies, reports, data and similar materials related to the Business or the 
Purchased Assets. 
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“Registered” means issued by, registered with, renewed by or the subject of a pending 
application before any Governmental Entity or domain name registrar. 

“Rejection Damages Claims” means all claims under Section 502 of the Bankruptcy Code 
arising from, or related to, the rejection of a Contract under Section 365 of the Bankruptcy Code. 

“Related Agreements” means the Bills of Sale, the Assignment and Assumption 
Agreements, the Intellectual Property Assignment and any other instruments of transfer and 
conveyance as may be required under applicable Law to convey valid title of the Purchased Assets 
to Buyer. 

“Representative” of a Person means such Person’s Subsidiaries and the officers, directors, 
managers, employees, advisors, representatives (including its legal counsel and its accountants) 
and agents of such Person or its Subsidiaries. 

“Sale Hearing” means the hearing conducted in the Bankruptcy Court to seek approval of 
the Sale Motion and the Contemplated Transactions. 

“Sale Motion” means a combined motion filed by the Sellers with the Bankruptcy Court in 
connection with the Chapter 11 Cases requesting the entry of the Sale Order. 

“Sale Order” has the meaning set forth in Section 5.3(b). 

“Seller” or “Sellers” has the meaning set forth in the preamble. 

“Seller Subsidiaries” has the meaning set forth in the preamble. 

“Sellers’ Knowledge” means the actual knowledge of the Sellers’ Chief Restructuring  
Officer and independent director after reasonable inquiry. 

“Senior DIP Facility” means senior-secured, priming debtor-in-possession financing in an 
aggregate principal amount of $10,500,000, as amended, modified or otherwise in effect from time 
to time, provided to Sellers by the Senior DIP Lender, as approved by the Senior DIP Order. 

“Senior DIP Lender” means all Persons who are lenders under the Senior DIP Facility, 
each in its capacity as such. 

“Senior DIP Liens” means all liens and security interests granted to Buyer pursuant to the 
Final Senior DIP Order. 

“Senior DIP Order” means the Final Senior DIP Order, as then applicable, authorizing the 
Sellers to incur post-petition financing under the Senior DIP Facility and the use of cash collateral 
as entered by the Bankruptcy Court. 

“Services” has the meaning set forth in Section 6.10. 

“Straddle Period” means a taxable period that begins before and ends after the Closing 
Date. 
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“Structures” means, collectively, buildings, structures, and fixtures on, and other 
improvements to, the Leased Real Estate. 

“Subsidiary” means, with respect to any Person, any corporation, limited liability company, 
partnership, association or other business entity of which (a) if a corporation, a majority of the 
total voting power of shares of stock entitled (without regard to the occurrence of any contingency) 
to vote in the election of directors, managers or trustees thereof (or other persons performing 
similar functions with respect to such corporation) is at the time owned or controlled, directly or 
indirectly, by that Person or one or more of the other Subsidiaries of that Person or a combination 
thereof, or (b) if a limited liability company, partnership, association or other business entity (other 
than a corporation), a majority of partnership or other similar ownership interest thereof is at the 
time owned or controlled, directly or indirectly, by that Person or one or more Subsidiaries of that 
Person or a combination thereof and for this purpose, a Person or Persons owns a majority 
ownership interest in such a business entity (other than a corporation) if such Person or Persons 
shall be allocated a majority of such business entity’s gains or losses or shall be or control any 
managing director, managing member, or general partner of such business entity (other than a 
corporation). The term “Subsidiary” shall include all Subsidiaries of such Subsidiary. 

“Tangible Personal Property” has the meaning set forth in Section 2.1(i). 

“Tax” or “Taxes” means any United States federal, state or local or non-United States 
income, gross receipts, license, payroll, employment, excise, severance, stamp, occupation, 
premium, escheat or unclaimed property Liability, windfall profits, environmental, customs duties, 
capital stock, franchise, profits, withholding, social security (or similar), unemployment, real 
property, personal property, ad valorem, sales, use, liquor, cigarette, transfer, value added, 
alternative or add-on minimum, estimated or other tax of any kind whatsoever, whether computed 
on a separate or consolidated, unitary or combined basis or in any other manner, including any 
interest, penalty or addition thereto, whether or not disputed. 

“Tax Return” means any return, declaration, report, claim for refund or information return 
or statement relating to Taxes, including any schedule or attachment thereto, and including any 
amendment thereof. 

“Trade Payables” means Liabilities, of the type required to be recorded on a balance sheet 
under GAAP, to a vendor of the Sellers incurred or arising after the petition date. 

“Transaction Fee” means the fee, up to $850,000, that will be earned by Hilco upon the 
Closing of the transaction contemplated herein. 

“Transferred Employee” has the meaning set forth in Section 6.4(a). 

“Transfer Tax” has the meaning set forth in Section 6.6. 

“Transferred Contract List” has the meaning set forth in Section 2.6(a). 

“Transferred Contracts” means those Leases and Contracts that have been assumed by 
Sellers and assigned to Buyer pursuant to Section 2.5 and Section 365 of the Bankruptcy Code. 
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For the avoidance of doubt, “Transferred Contracts” shall not include any Contract or Lease that 
is excluded and rejected pursuant to Section 2.5. 

“Transferred Employees” has the meaning set forth in Section 6.4(a). 

“Transition Services Agreement” has the meaning set forth in Section 6.10. 

“Willful Breach” means a breach of this Agreement that is a consequence of an act or 
failure to act made recklessly or with the actual knowledge that the taking of the act or failure to 
act would result (or could be reasonably likely to result in) in a breach of this Agreement.  

“Wind Down Budget” means a budget agreed to between Sellers and Buyer to cover the 
use of Sellers cash on hand, including the Wind Down Fund, to pay outstanding and estimated 
Allowed Administrative Expenses that Sellers have incurred and are expected to incur during the 
Bankruptcy Cases (whether before, on, or after Closing) in connection with winding down their 
respective bankruptcy estates (including payment of all Allowed Administrative Expenses), 
including, without limitation: (i) Allowed Professional Fees and Expenses; and (ii) the Allowed 
Administrative Expenses incurred in connection with the winding down the Sellers’ bankruptcy 
estates from and after the Closing Date (the “Wind Down Expenses”) 

“Wind Down Fund” means an amount not to exceed $1,159,000, which shall be deposited 
into an escrow account and disbursed pursuant to the Wind Down Budget. 

ARTICLE II 
PURCHASE AND SALE 

Section 2.1 Purchase and Sale of Purchased Assets. Pursuant to Sections 105, 363 
and 365 of the Bankruptcy Code, on the terms and subject to the conditions set forth in this 
Agreement, and in reliance upon the representations, warranties, covenants and agreements of the 
Parties set forth in this Agreement, at the Closing, Buyer shall purchase, acquire and accept from 
Sellers, and Sellers shall sell, transfer, assign, convey and deliver to Buyer, all of the Purchased 
Assets for the consideration specified in Section 2.5 and the assumption of the Assumed Liabilities. 
“Purchased Assets” means all direct or indirect right, title and interest of Sellers in and to each and 
all properties and assets of every kind and description (excluding any Excluded Assets), wherever 
located, whether real, personal or mixed, tangible or intangible, including all right, title and interest 
of Sellers in, to or under: 

(a) all Accounts Receivable of Sellers, including all Credit Card Receivables 
and Financing Company Receivables, as of the Closing; 

(b) all Inventory of Sellers as of the Closing, including all rights of Sellers to 
receive such Inventory, supplies and materials which are on order as of the Closing; 

(c) all deposits (including deposits in transit, customer deposits (the “Customer 
Deposits”) and security deposits for rent) and other prepaid charges and expenses, credits, advance 
payments, charges and fees of Sellers other than deposits for electricity, water, telephone charges, 
and other utilities; 
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(d) all Transferred Contracts, but only to the extent designated as Transferred 
Contracts pursuant to Section 2.6 or Section 2.12; 

(e) all Intellectual Property owned, or purported to be owned, in whole or in 
part, by Sellers; 

(f) subject to Section 3.11, all customer data and information derived from 
customer purchase files and other similar information related to customer purchases, including 
personal information and customer purchase history, including relating to customers of the E-
Commerce Platform or any similar e-commerce platform owned, operated or controlled by Sellers; 

(g) all rights of publicity and similar rights, including all marketing assets, 
including upcoming campaign material, current point-of-purchase material and historical digital 
assets; 

(h) all industrial and motor vehicles owned by Sellers; 

(i) all items of machinery, equipment, supplies, furniture, fixtures, other 
personal property and leasehold improvements (to the extent of Sellers’ rights to any leasehold 
improvements under the Leases that are Transferred Contracts) owned by Sellers as of the Closing 
(the “Tangible Personal Property”); 

(j) all information technology assets, including licenses, software and 
hardware related to the Business or the ownership or operation of the Purchased Assets or the 
Business, including the E-Commerce Platform; 

(k) all five-digit UPC codes and customer service phone numbers related to the 
Business; 

(l) all Records (including Tax records, Tax Returns and personnel files and 
related information for all Transferred Employees) except for Excluded Records; 

(m) all goodwill associated with the Business or the Purchased Assets, including 
all goodwill associated with the Intellectual Property owned by Sellers, the right to represent to 
third parties that Buyer is the successor to the Business, all rights under any non-disclosure and 
confidentiality, noncompete, or nonsolicitation agreements with current or former employees, 
directors, independent contractors and agents of any Seller or with third parties for the benefit of 
any Seller, in each case to the extent relating to the Business, the Purchased Assets or the Assumed 
Liabilities (or any portion thereof); 

(n) all of the Assumed Permits or all of the rights and benefits accruing under 
any Permits relating to the Business to the extent transferrable and held by Sellers; 

(o) subject to Section 2.2(g), all current Insurance Policies relating or allocable 
to the Purchased Assets or Assumed Liabilities and all rights of any nature with respect thereto, 
including all prepaid premiums with respect thereto and insurance recoveries thereunder and rights 
to assert claims with respect to any such insurance recoveries; 
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(p) all Excess Cash, store-level cash, cash equivalents, and similar cash items 
on the Closing Date in cash registers, safes, strongboxes, and lock boxes consistent with past 
practice;  

(q) all bank deposits, prepayments (including all prepayments made to third 
party vendors), deferred assets, refunds, credits or overpayments, and similar cash items of Sellers 
(including all rights arising from any refunds due from federal, state or local Governmental Entities 
with respect to Taxes paid by Sellers or otherwise in respect of the Purchased Assets for periods 
ending on or prior to the Closing Date);  

(r) all other rights, demands, claims, credits, allowances, rebates or other 
refunds and rights in respect of promotional allowances or rights of setoff and rights of recoupment 
of every kind and nature (whether or not known or unknown or contingent or non-contingent), 
other than against Sellers, arising out of or relating to the Business as of the Closing, including all 
deposits (including Customer Deposits and security deposits (whether maintained in escrow or 
otherwise) for rent), advances, prepayments and deferred assets; 

(s) except for the Excluded Claims, all causes of action, lawsuits, judgments, 
claims, refunds, rights of recovery, rights of set-off, recoupment, counterclaims, defenses, 
demands, warranty claims, rights to indemnification, contribution, advancement of expenses or 
reimbursement, or similar rights of any Seller (at any time or in any manner arising or existing, 
whether choate or inchoate, known or unknown, now existing or hereafter acquired, contingent or 
noncontingent), including the Purchased Avoidance Actions, and all rights with respect to proofs 
of claim filed by or on behalf of any of the Sellers in any bankruptcy case other than the Chapter 
11 Cases; 

(t) all rights under or pursuant to all warranties, representations and guarantees 
made by suppliers, manufacturers, contractors and any other Person to the extent relating to 
equipment purchased, products sold, or services provided, to Sellers or to the extent affecting any 
Purchased Assets or Assumed Liabilities; 

(u) all assets, rights and claims arising from, or with respect to, Taxes of any 
Seller, including all rights arising from any refunds due from federal, state or local Governmental 
Entities with respect to Taxes paid by Sellers, all deferred tax assets, Tax deposits, Tax 
prepayments and estimated Tax payments, in each case for Taxes owed the Sellers for periods 
ending on or prior to the Closing Date; 

(v) to the extent not covered above in this Section 2.1, all of the Sellers’ 
telephone numbers, fax numbers, e-mail addresses, websites, URLs and internet domain names 
related to the Business; and 

(w) all other assets that are related to, used in or which could be used in 
connection with the Purchased Assets or the Business. 

At any time at least one Business Day prior to the Closing, Buyer may, in its discretion by written 
notice to Sellers, designate any assets that would otherwise be Purchased Assets as Excluded 
Assets; provided, that there shall be no reduction in the Purchase Price if any assets are so 
designated.  Notwithstanding any other provision hereof, the Liabilities arising under or related to 
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any asset excluded from the Purchased Assets under this paragraph will constitute Excluded 
Liabilities. 

Section 2.2 Excluded Assets. Notwithstanding Section 2.1, Buyer expressly 
understands and agrees that Buyer is not purchasing or acquiring, and Sellers are not selling or 
assigning, any of the following assets, properties or rights of Sellers (the “Excluded Assets”): 

(a) Sellers’ Fundamental Documents, qualifications to conduct business as a 
foreign entity, arrangements with registered agents relating to foreign qualifications, taxpayer and 
other identification numbers, seals, minute books, stock transfer books, unit certificates and other 
documents relating to the organization, maintenance and existence of any Seller as a limited 
liability company, corporation or other entity; 

(b) equity securities of any Seller or any other Person or securities convertible 
into, exchangeable, or exercisable for any such equity securities and all net operating losses of any 
Seller or any other Person;  

(c) Leases (and related Leased Real Estate) and Contracts, in each case, other 
than the Transferred Contracts; 

(d) Excluded Claims; 

(e) any (i) personnel files for Current Employees and Former Employees of 
Sellers who are not Transferred Employees, (ii) Records containing confidential personal private 
information including confidential personnel and medical Records pertaining to any Current 
Employees or Former Employees to the extent the disclosure of such information is prohibited by 
applicable Law, (ii) personal information that cannot be transferred pursuant to the Sellers’ Privacy 
Policies or applicable state law as set forth in Section 3.11, (iii) other Records that Sellers are 
required by Law to retain, and (iv) any Records or other documents of Sellers relating to the 
Chapter 11 Cases that are protected by the attorney-client, work product, or similar privileges held 
by Sellers (collectively, the “Excluded Records”); provided that Buyer shall have the right to make 
copies of any portions of such Excluded Records (other than the Records referenced in subsection 
(iv)) to the extent that such portions relate to the Business or any Purchased Asset, to the extent 
permitted under applicable law; 

(f) all Permits other than the Assumed Permits; 

(g) all directors’ and officers’ liability Insurance Policies, including any tail 
Insurance Policies, and all rights of any nature with respect to any such Insurance Policies, 
including any recoveries thereunder and any rights to assess claims seeking any such recoveries 
(for the avoidance of doubt any and all Liabilities arising out of, or relating to, such insurance, 
including with respect to any underlying claims that give rise to claims seeking recovery in 
connection therewith constitute Excluded Liabilities); 

(h) any assets expressly excluded from Purchased Assets pursuant to Section 
2.1; 
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(i) all Employee Benefit Plans and trusts, Insurance Policies, rights and other 
assets set aside and specifically reserved solely to fund benefits payable under the applicable 
Employee Benefit Plan; 

(j) the assets listed on Schedule 2.2(j);  

(k) subject to Section 6.12, all cash (including all cash drawn under the Senior 
DIP Facility or any other postpetition borrowing as of the Closing Date) and cash equivalents; and  

(l) the rights of Sellers under this Agreement and the Related Agreements. 

Section 2.3 Assumption of Assumed Liabilities. On the terms and subject to the 
conditions of this Agreement, at the Closing (or, with respect to Assumed Liabilities under 
Transferred Contracts or Assumed Permits that are assumed by Buyer after the Closing, such later 
date of assumption as provided in Section 2.5), Buyer shall assume from Sellers (and from and 
after the Closing pay, perform, discharge, or otherwise satisfy in accordance with their respective 
terms), and Sellers shall irrevocably convey, transfer, and assign to Buyer, the following 
Liabilities, without duplication and only to the extent not paid prior to the Closing and no other 
Liabilities (collectively, the “Assumed Liabilities”): 

(a) Liabilities under the Transferred Contracts (including the Cure Claims, 
which are payable by Buyer pursuant to Section 2.6 or Section 2.12) and the Assumed Permits as 
well as any Liabilities arising out of the conduct of the Business or the ownership of the Purchased 
Assets, in each case, by Buyer or any Seller from and after the Closing Date; 

(b) all obligations to garnish wages or pay worker’s compensation for 
Employees, to the extent arising under, or related to, the period following the Closing Date; 
provided, however, that the Assumed Liabilities shall not include any garnishments or worker’s 
compensation amounts owed by Sellers which are in default or in arrears as of the Closing Date; 

(c) all Liabilities for Customer Deposits as of the Closing Date to the extent 
that the Customer Deposit is related to a Purchased Asset;  

(d) all Liabilities with respect to allowed Claims that are secured by PACA 
Liens and that are outstanding as of the Closing, in an amount of up to $376,000; 

(e) up to $3,000,000 with respect to allowed Claims arising under Section 
503(b)(9) of the Bankruptcy Code (in addition to any Cure Claims assumed under Section 2.3(a) 
(above); 

(f) payroll taxes attributable to pre-petition periods in an amount not to exceed 
$520,000; provided, that the liability for such taxes shall be assumed (i) to the extent, and only to 
the extent, claimed by an applicable taxing authority to be owed by an employee or former 
employee of a Seller, which employee or former employee is not an “insider” of any Seller as 
defined under the Bankruptcy Code and (ii) subject to all defenses, counterclaims, challenges, 
objections and mitigations as may exist under any applicable Law; 
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(g) post-petition accounts payable outstanding as of the Closing up to 
$723,000; 

(h) obligations to pay sales taxes with respect to the Purchased Assets, up to 
$680,000, but (i) only to the extent that such obligations are “trust fund” obligations under 
applicable state Law and either expressly senior to first priority, perfected liens under applicable 
state Law or do not constitute property of the Sellers’ estate, and (ii) subject to all defenses, 
counterclaims, challenges, objections and mitigations as may exist under any applicable Law; 

(i) accrued payroll from June 12, 2023 through Closing up to $400,000; 

(j) all Transfer Taxes and Property Taxes in accordance with Section 6.6; and 

(k) all refund obligations, gift certificate obligations, and membership program 
obligations of Sellers under the Customer Programs as of the Closing Date (excluding any 
escheatment claims); and 

(l) the Transaction Fee up to $850,000.  

Section 2.4 Excluded Liabilities. Notwithstanding anything herein to the contrary, the 
Parties expressly acknowledge and agree that Buyer shall not assume, be obligated to pay, perform 
or otherwise discharge or in any other manner be liable or responsible for any Liabilities of Sellers 
or the Business, whether existing on the Closing Date or arising thereafter, other than the Assumed 
Liabilities (all such Liabilities that Buyer is not assuming being referred to collectively as the 
“Excluded Liabilities”), including: 

(a) any liabilities or obligations under the Employee Benefit Plans, arising prior 
to the Closing Date, subject to the limitation in clause (b) below; 

(b) all Employment Obligations, Liabilities under any Employee Benefit Plan, 
and any liabilities and obligations relating to any current or former directors, officers, managers, 
employees, consultants or other service providers of any Seller or any ERISA Affiliate, with 
respect to their employment, engagement or termination of employment or engagement with any 
Seller or any ERISA Affiliate, or any spouse, dependent or beneficiary thereof, including any 
liability or obligation under any Employee Benefit Plan or any other employee benefit plans, 
programs or arrangements with respect to which any Seller or ERISA Affiliate has or may have 
any liability, contingent or otherwise (including any liabilities arising prior to the Closing Date for 
vacation pay, sick pay, holiday pay, paid time off, wages, wage premiums, salary, bonuses, 
severance, expense reimbursements or other payments or liabilities of any kind to any current or 
former directors, officers, managers, employees, consultants or other service providers of any 
Seller or any ERISA Affiliate or any contributions, remittances, premiums, or other amounts to be 
made to any Employee Benefit Plan) and any liability under any employment agreement, offer 
letter, consulting agreement or similar agreement between any Seller or any ERISA Affiliate and 
any current or former directors, officers, managers, employees, consultants or other service 
providers of any Seller or ERISA Affiliate, excluding for purposes of clauses (a) and (b) the 
liabilities and obligations for accrued payroll, accrued and unused vacation, and accrued payroll 
Taxes related to such amounts, in each case, as of the Closing Date (and not paid by Sellers prior 
thereto) for all Employees, to the extent arising and related solely to the period following the 
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Closing Date (and, for the avoidance of doubt, excluding payroll, accrued and unused vacation, 
and accrued payroll Taxes related to such amounts, in each case, arising or related to any period 
prior to the Closing Date); 

(c) all Liabilities relating to continuation of health care coverage, to the extent 
required by COBRA, to Current Employees and Former Employees of the Sellers (and their 
qualified beneficiaries) who left employment or otherwise experienced a COBRA qualifying event 
on or prior to the Closing Date; 

(d) any Liability of any Seller relating to, or arising out of, any Excluded Asset; 

(e) all Liabilities of Sellers under the WARN Act; 

(f) any and all Liabilities of any Seller resulting from the failure to comply with 
any applicable “bulk sales,” “bulk transfer” or similar law; 

(g) all Liabilities under Indebtedness of the Sellers (including any Indebtedness 
or accounts payable owing from any Seller to any Affiliate of such Seller); 

(h) (i) all Tax Liabilities of Sellers or their Affiliates for any taxable period, 
other than Assumed Liabilities, and (ii) all Tax Liabilities relating to the Purchased Assets or the 
Business, other than the Transfer Taxes allocated to Buyer pursuant to Section 6.6; 

(i) all Rejection Damages Claims; 

(j) any tort Liabilities of any Seller arising on or before the Closing Date; 

(k) all Liabilities relating to the CARES Act, including any obligation with 
respect to deferred payroll Taxes; 

(l) all Environmental Liabilities relating to, resulting from, caused by or arising 
out of the ownership, operation or control of the Business as currently or formerly conducted 
(including any real property currently or formerly owned, leased, occupied or operated in 
connection with the Business) or the Purchased Assets, to the extent accruing from, arising out of 
or relating to events, occurrences, acts or omissions first occurring or existing prior to the Closing 
Date; 

(m) all Litigation against any Seller, any of their respective assets, the Business 
and any of their past or present operations or activities arising before the Closing Date; 

(n) all Indemnification Claims arising before the Closing Date;  

(o) all Professional Fees and Expenses except as provided in the Transition 
Services Agreement;  

(p) any Liability of any Seller, any of their Affiliates or any of their respective 
directors, officers, stockholders or agents (acting in such capacities), arising out of, or relating to, 
this Agreement or the other Related Agreements, whether incurred prior to, at, or subsequent to, 
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the Closing, including all finder’s or broker’s fees and expenses and any and all fees and expenses 
of any representatives of any of them other than as provided in Section 2.3(k);  

(q) other than as specifically set forth herein and expressly included as an 
Assumed Liability, any Liability relating to, occurring or existing in connection with, or arising 
out of, (A) the ownership of Sellers, (B) the ownership or operation of the Business prior to the 
Closing (including any Litigation outstanding as of the Closing where any of the Purchased Assets 
are subject or where a Seller is a defendant), or (C) the ownership, possession, use, operation or 
sale or other disposition of any Purchased Assets (or any other assets, properties, rights or interests 
associated, at any time prior to the Closing, with the Business) prior to the Closing;  

(r) to the extent any type of Liability is assumed pursuant to Section 2.3(d)-(g) 
subject to a cap, any Liabilities of such type in excess of the cap specified in Section 2.3(d)-(g); 
and 

(s) any other Liability or obligation of any Seller or any of their Affiliates, 
whether relating to or arising from the Business, the Purchased Assets or otherwise, arising from 
facts, circumstances, occurrences, conditions, acts or omissions occurring prior to the Closing 
Date, of whatever nature, whether known or unknown, accrued, contingent, absolute, determined, 
determinable, presently in existence or arising hereafter. 

Section 2.5 Consideration. On the terms and subject to the conditions hereof, at the 
Closing, the aggregate consideration for the Purchased Assets shall consist of: (i) a credit bid under 
and in accordance with Section 363(k) of the Bankruptcy Code (the “Credit Bid”) of $14,999,065 
and (ii) the Wind Down Fund of up to $1,159,000; and (iii) the amount of the assumption of the 
Assumed Liabilities and (iv) a cash payment in an amount, not to exceed $870,000 equal to the 
portion of the prepaid monthly rent paid under each applicable Real Property Lease that the Sellers 
have prepaid at each of the Purchased Locations attributable to the period between the Closing 
Date and the last day of the Month in which the Closing occurs (so that, if such month has 30 days 
and the Closing Date is the 20th, then the amount would be equal to one-third of the applicable 
prepaid rent amount) (the “Prepaid Rent Adjustment”) (the sum of clauses (i)-(iii), the “Purchase 
Price”). The Credit Bid consists of a single, indivisible bid to be credited first against the secured 
indebtedness of Sellers payable to Buyer under the Senior DIP Facility, second against the 
Adequate Protection Obligations and then, thereafter, against all other secured indebtedness of 
Sellers payable to Buyer and with (x) the amount of $2,490,821 allocated to the Purchased Assets 
consisting of Purchased Avoidance Actions against Persons who are or were “insiders” of any 
Seller as defined in the Bankruptcy Code and (y) the remaining amount of $12,508,244 allocated 
to the remaining Purchased Assets (including all Purchased Avoidance Actions not included in the 
foregoing clause (x)).  

Section 2.6 Assumption and Assignment of Contracts. 

(a) Sellers have delivered to Buyer a true, correct and complete list (as amended 
from time to time, the “Executory Contract List”) of all Contracts related to the Purchased Assets 
or otherwise used, or held for use, in connection with the Business as it is conducted by Sellers 
(each, an “Executory Contract”). The Executory Contract List describes, to Sellers’ Knowledge, 
the monetary amounts that must be paid and nonmonetary obligations that otherwise must be 
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satisfied, including pursuant to Section 365(b)(1)(A) and (B) of the Bankruptcy Code, in order for 
Buyer to assume the Transferred Contracts pursuant to this Agreement (“Undisputed Cure 
Claims”). At the request of Buyer, Sellers will use commercially reasonable efforts to provide 
Buyer with copies of each such Contract so as to permit Buyer to review such Contracts to 
determine such other commercial information related to the Contracts listed thereon as Buyer 
desires. 

(b) The Executory Contract List identified the Undisputed Cure Claim, if any, 
associated with each Contract listed therein and indicated that Buyer will, if necessary, provide 
evidence of adequate assurance of future performance at the Sale Hearing. Any counterparty to an 
Executory Contract included on the Executory Contract List shall have the time period prescribed 
by the Sale Procedures Order to object to the Cure Claims listed on the Executory Contract List 
and to adequate assurance of future performance. 

(c) To the extent a counterparty to an Executory Contract objects or otherwise 
challenges the Undisputed Cure Claims determined by Sellers and asserts a different monetary 
amount that must be paid and/or nonmonetary obligations that otherwise must be satisfied, 
including pursuant to Section 365(b)(1)(A) and (B) of the Bankruptcy Code, in order for Buyer to 
assume such Executory Contract pursuant to this Agreement, the difference between the 
Undisputed Cure Claims determined by Sellers and such amounts and/or nonmonetary obligations 
determined by such counterparty shall be referred to as the “Disputed Cure Claims.” 

(d) Schedule 2.6(d) (the “Transferred Contract List”) lists all Executory 
Contracts to be assumed by Buyer on the Closing Date as Transferred Contracts; provided, that 
Buyer may designate in writing any additional Executory Contract to be added to the Transferred 
Contract List and accordingly designated as a Transferred Contract to be assumed by Buyer 
pursuant to this Agreement. Buyer shall be obligated to pay at Closing any Undisputed Cure 
Claims associated with the assumption of a Transferred Contract that is an Executory Contract or 
such other amount as agreed to between the applicable Buyer and the counterparty. The Disputed 
Cure Claims shall only be paid pursuant to an Order of the Bankruptcy Court or mutual agreement 
between the Buyer and the counterparty to the applicable Transferred Contract. To the extent any 
Transferred Contract is subject to a Cure Claim, the Buyer shall pay such Cure Claim directly to 
the applicable counterparty. In no event shall the Sellers be responsible for curing any defaults 
under the Transferred Contracts or otherwise satisfying the Cure Claims relating to the Transferred 
Contracts. Notwithstanding anything contained herein to the contrary, Buyer shall only assume, 
and shall only be responsible for, Contracts designated by it as Transferred Contracts, and which 
Transferred Contracts are in fact assumed and assigned to Buyer at Closing, pursuant to this 
Section 2.6 or post-Closing pursuant to Section 2.12. 

(e) Sellers shall use commercially reasonable efforts to reduce, and shall use 
commercially reasonable efforts to cooperate with Buyer in its efforts to reduce, the Disputed Cure 
Claims and negotiate rent reductions with respect to Leases that are Transferred Contracts. Such 
efforts shall include providing Buyer with access to relevant business records and the Sellers’ 
professionals, and Buyer’s other reasonable requests in order to allow Buyer to assist with 
evaluating the Disputed Cure Claims, in each case, at Sellers’ sole cost and expense prior to the 
Closing and at Buyer’s sole cost and expense if such assistance, access and cooperation occurs 
during the post-Closing period. 
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(f) In the event Sellers are unable to assign any such Transferred Contract to 
Buyer without the Consent of another Person, which Consent has not been obtained prior to 
Closing or pursuant to an Order of the Bankruptcy Court, then the Parties shall use their 
commercially reasonable efforts to obtain, and to cooperate in obtaining, all Consents from 
Governmental Entities and third parties necessary to assume and assign such Transferred Contracts 
to Buyer. 

(g) Notwithstanding the foregoing, a Contract shall not be a Transferred 
Contract hereunder and shall not be assigned to, or assumed by, Buyer to the extent that such 
Contract (i) is rejected by a Seller or terminated by a Seller in accordance with the terms hereof or 
by the other party thereto, or terminates or expires by its terms, on or prior to the Closing and is 
not continued or otherwise extended upon assumption, (ii) requires a Consent of any Governmental 
Entity or other third party (except as permitted without such Consent by the Bankruptcy Code) in 
order to permit the sale or transfer to Buyer of Sellers’ rights under such Contract, and no such 
Consent has been obtained prior to the Closing, or (iii) constitutes an Employee Benefit Plan. In 
addition, a Permit shall not be assigned to, or assumed by, Buyer to the extent that such Permit 
requires a Consent of any Governmental Entity or other third party (other than, and in addition to, 
that of the Bankruptcy Court) in order to permit the sale or transfer to Buyer of Sellers’ rights 
under such Permit, and no such Consent has been obtained prior to the Closing. If any such Consent 
shall not be obtained, or if any attempted assignment of such Contract or Permit would be 
ineffective or would impair Buyer’s rights under such Contract or Permit in question so that Buyer 
would not in effect acquire the benefit of such rights, such Seller, to the maximum extent permitted 
by Law and the applicable Contract or Permit (and subject to any approval of the Bankruptcy Court 
that may be required) and at Buyer’s sole cost and expense, shall act after the Closing as Buyer’s 
agent in order to obtain for it the benefits thereunder and shall cooperate, to the maximum extent 
permitted by Law and the applicable Contract or Permit, with Buyer in any other reasonable 
arrangement designed to provide such benefits to Buyer, as set forth in the Transition  Services 
Agreement. Buyer shall reasonably cooperate with Sellers in order to enable Sellers to provide to 
Buyer the benefits contemplated by this Section 2.6(g). 

Section 2.7 Closing. The closing of the Contemplated Transactions (the “Closing”) 
shall take place remotely by electronic exchange of counterpart signature pages commencing at 
10:00 a.m. Eastern Standard Time on June 14, 2023 (the “Closing Date”), or at such other time or 
on such other date as shall be mutually agreed upon by Sellers and Buyer prior thereto. 

Section 2.8 Deliveries at Closing. 

(a) At the Closing, Sellers shall deliver to Buyer the following documents and 
other items, duly executed by Sellers, as applicable: 

(i) one or more Bills of Sale substantially in the form of Exhibit A 
attached hereto (“Bill of Sale”); 

(ii) one or more Assignment and Assumption Agreements substantially 
in the form of Exhibit B attached hereto (“Assignment and Assumption Agreement”); 
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(iii) instrument of assignment substantially in the form of Exhibit C 
attached hereto for each registered patent, registered copyright, registered trademark and domain 
name, respectively, transferred or assigned hereby and for each pending application for any patent 
or trademark (the “Intellectual Property Assignment”); 

(iv) any other Related Agreements required to be executed by Sellers; 

(v) a copy of the Sale Order; 

(vi) a valid, complete and accurate IRS Form W-9 in respect of each 
Seller, or, in the case of a Seller that is disregarded as separate from its owner for U.S. federal 
income tax purposes, in respect of such Seller’s regarded owner;  

(vii) the Transition Services Agreement; and 

(viii) such other bills of sale, assignments and other instruments of 
transfer or conveyance as Buyer may reasonably request or as may otherwise be necessary to 
evidence and effect the sale, assignment, transfer, conveyance and delivery of the Purchased 
Assets to Buyer and assumption of Assumed Liabilities by Buyer. 

(b) At the Closing, Buyer shall deliver to Sellers the following documents, cash 
amounts and other items, duly executed by Buyer, as applicable: 

(i) the Prepaid Rent Adjustment and Wind Down Fund; 

(ii) the Bill(s) of Sale; 

(iii) the Assignment and Assumption Agreement(s); 

(iv) the Intellectual Property Assignment; 

(v) any other Related Agreements required to be executed by Buyer; 

(vi) the Transition Services Agreement; and 

(vii) such other bills of sale, assignments and other instruments of 
transfer or conveyance as Sellers may reasonably request or as may otherwise be necessary to 
evidence and effect the sale, assignment, transfer, conveyance and delivery of the Purchased 
Assets to Buyer and assumption of Assumed Liabilities by Buyer. 

Section 2.9 Allocation. For U.S. federal and applicable state and local income Tax 
purposes, Buyer shall allocate the Purchase Price (and any Assumed Liabilities treated as part of 
the Purchase Price for applicable income Tax purposes) among the Purchased Assets in accordance 
with the requirements of Section 1060 of the Code and the regulations promulgated thereunder 
and any similar provision of applicable Law and Section 2.5 hereof. (the “Allocation 
Methodology”). No later than sixty (60) days after Closing or within a reasonable time thereafter 
as agreed by Sellers and Buyer in writing, Buyer shall prepare and deliver to Sellers the allocation 
of the Purchase Price and any other items that are treated as additional consideration for U.S. 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 30 of 59



 

 26 
4868-6717-4492.26 

federal (and applicable state and local) income Tax purposes among the Purchased Assets which 
shall be prepared in a manner consistent with the Allocation Methodology (the “Proposed 
Allocation Schedule”) and binding on Sellers. Buyer and Sellers shall each report the federal, state 
and local income and other Tax consequences of the transactions contemplated by this Agreement 
in a manner consistent with the Final Allocation Schedule. 

Section 2.10 Withholding Rights. Buyer and any other applicable withholding agent 
shall be entitled to deduct and withhold with respect to any payments made pursuant to this 
Agreement such amounts that are required to be deducted and withheld with respect to any such 
payments under the Code or any other provision of applicable Law. Before making any such 
deduction or withholding, Buyer shall provide Sellers with five (5) Business Days’ prior written 
notice of any such deduction or withholding that Buyer proposes to make, which notice shall 
include the authority, basis and method of calculation for the proposed deduction or withholding, 
and Buyer shall cooperate with any reasonable request from Sellers to obtain reduction of, or relief 
from, such deduction or withholding. Any such withheld amounts shall be treated for all purposes 
of this Agreement as having been paid to such Persons in respect of which such deduction and 
withholding was made to the extent that amounts so withheld or deducted are timely paid to the 
appropriate Tax authority.  

Section 2.11 Conflict. With respect to any asset of any Seller, in the event of any conflict 
between the terms of Section 2.1 and Section 2.2, such asset shall be deemed a Purchased Asset 
unless otherwise consented to in writing by Buyer. With respect to any Liability of any Seller, in 
the event of any conflict between the terms of Section 2.3 and Section 2.4, such Liability shall be 
deemed an Excluded Liability unless otherwise consented to in writing by Buyer. 

Section 2.12 Post-Closing Transferred Contracts.  

(a) For a period of 90 days after the Closing Date (the “Contract Review 
Period”), the Sellers shall not reject or otherwise terminate any Contracts that are set forth on 
Schedule 2.12 (each, a “Potential Contract,” and such schedule, the “Potential Contracts 
Schedule”), without the prior written consent of Buyer. The Potential Contracts Schedule may be 
updated by Buyer, in its sole and absolute discretion, at any time after delivery of such schedule 
until the expiration of the Contract Review Period, to remove any Potential Contracts (each such 
removed Contract, a “Removed Contract”). 

(b) Until the expiration of the Contract Review Period, (i) Buyer shall have the 
right, upon notice to the Sellers, to designate as a Transferred Contract any Potential Contract that 
is not a Removed Contract (each such designated contract, a “Post-Closing Transferred Contract”) 
and (ii) Buyer shall be obligated to pay any and all amounts arising or otherwise due under any 
Potential Contract, and to perform any obligations of the Sellers under any Potential Contract, in 
each case that relate to the period between the Closing Date and the date such Potential Contract 
is either assumed as a Post-Closing Transferred Contract or is rejected by the Sellers after 
becoming a Removed Contract (as a result of designation by the Sellers or as a result of Section 
2.12(c) below), except to the extent such post-Closing amounts due are arising out of an intentional 
breach, willful misconduct or gross negligence by Sellers of or with respect to such Contract prior 
to such assumption or rejection (“Potential Contract Administrative Claims”). In connection with 
the assignment of a Post-Closing Transferred Contract to the Buyer, Buyer shall be obligated to 
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pay any Cure Claims, and to provide adequate assurance of future performance, in respect of such 
Post-Closing Transferred Contract. The procedures for the timely payment and performance of 
obligations arising under the Potential Contracts as provided herein shall be set forth in the 
Transition Services Agreement. 

(c) Notwithstanding any other provision of this Section 2.12, (i) Sellers shall 
not be in breach of this Agreement if a motion to require the assumption or rejection of a Potential 
Contract is granted and such Potential Contract is rejected because it is not designated a Post-
Closing Transferred Contract prior to the date set by the court for such assumption or rejection, 
provided that Sellers used reasonable good faith efforts, at the cost and expense of Buyer, to oppose 
such motion. 

(d) Any Potential Contract that has not been designated as a Transferred 
Contract shall be deemed a Removed Contract on the expiration of the Contract Review Period. 

(e) Notwithstanding that a Post-Closing Transferred Contract is designated as 
a Transferred Contract pursuant to this Section 2.12, no designation or assignment of a Post-
Closing Transferred Contract by Buyer shall result in an adjustment to the Purchase Price; 
provided that Buyer shall be obligated to pay any amounts required to be paid by Buyer pursuant 
to Section 2.12(b) above, and any amounts paid by Buyer to Sellers pursuant to Section 2.12 shall 
be treated as an adjustment to the Purchase Price for Tax purposes unless otherwise required by 
applicable Law. 

(f) From the date hereof through and including the Contract Review Period, 
absent written consent from Buyer, Sellers shall not reject any Potential Contracts other than 
Removed Contracts. In furtherance of the same, Sellers shall timely file one or more motions 
pursuant to Section 365(d)(4)(B) of the Bankruptcy Code to extend the period to assume or reject 
unexpired leases of non-residential real property through and including the last day of the Contract 
Review Period. Sellers shall use reasonable good faith efforts to seek approval of such motions, 
including, to the extent required by Section 365(d)(4)(B)(ii) of the Bankruptcy Code, by seeking 
consent to such extension from the applicable lessors; provided, however, that Sellers shall not be 
in breach of this Agreement if, despite reasonable good faith efforts, they fail to obtain approval 
of any such motions or, if applicable, lessor consent. In addition, Sellers shall use reasonable good 
faith efforts, including timely filing any necessary motions, to procure entry of an order (i) deeming 
a Potential Contract rejected on the expiration of 30 calendar days (which period may be extended 
based on the availability of the Bankruptcy Court) following the date such Potential Contract is 
designated as a Removed Contract (or becomes a Removed Contract as a result of Section 2.12(c) 
above) and written notice thereof is delivered personally, via e-mail transmission, by next-day 
service or courier to the applicable counterparty, or if delivered by registered or certified mail, 
upon confirmed receipt of such notice by the applicable counterparty, (ii) deeming a Potential 
Contract assumed and assigned to Buyer on the expiration of five Business Days following the 
date such Potential Contract is designated as a Post-Closing Transferred Contract and written 
notice thereof is delivered personally, via e-mail transmission, by next-day service or courier to 
the applicable counterparty, or if delivered by registered or certified mail, upon confirmed receipt 
of such notice by the applicable counterparty, (iii) requiring any Potential Contract Administrative 
Claim related to a Potential Contract that is deemed to be assumed and assigned as provided herein 
to be asserted no later than 30 days after the delivery of the notice described in clause (ii) of this 
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Section 2.12(f), and (iv) requiring any Potential Contract Administrative Claims and rejection 
damages claim related to a Potential Contract that is deemed rejected as provided herein to be 
asserted no later than 30 days after the delivery of the notice described in clause (i) of this Section 
2.12(f). Such order may take the form of additional provisions incorporated into the Sale Order. 

ARTICLE III 
SELLERS’ REPRESENTATIONS AND WARRANTIES 

Sellers hereby jointly and severally represent and warrant to Buyer that the statements 
contained in this Article III are true and correct. 

Section 3.1 Organization of Sellers; Good Standing. 

(a) Each Seller is duly incorporated or organized, validly existing and in good 
standing under the Laws of its state of incorporation or formation and has all necessary corporate, 
limited partnership, limited liability company or similar power and authority to own, lease and 
operate its properties and its assets and to conduct its business in the manner in which its Business 
is currently being conducted. 

(b) Except as a result of the commencement of the Chapter 11 Cases, each 
Seller is duly authorized to do business and is in good standing as a foreign corporation, limited 
partnership or limited liability company, as applicable, in each jurisdiction where the ownership 
or operation of the Purchased Assets or the conduct of the Business requires such qualification, 
except for failures to be so authorized or be in such good standing, as would not, individually or 
in the aggregate, be materially adverse to any Seller. 

Section 3.2 Authorization of Transaction. Subject to the Sale Order having been 
entered and still being in effect and not subject to any stay pending appeal at the time of Closing: 

(a) each Seller has all requisite corporate or limited liability company power 
and authority to execute and deliver this Agreement and all Related Agreements to which it is a 
party and to perform its obligations hereunder and thereunder; the execution, delivery and 
performance of this Agreement and all Related Agreements to which a Seller is a party have been 
duly authorized by such Seller and no other company action on the part of any Seller is necessary 
to authorize this Agreement or the Related Agreements to which such Seller is party or to 
consummate the Contemplated Transactions; and 

(b) this Agreement has been duly and validly executed and delivered by each 
Seller, and, upon their execution and delivery in accordance with the terms of this Agreement, 
each of the Related Agreements to which any Seller is a party will have been duly and validly 
executed and delivered by each such Seller, as applicable. Assuming that this Agreement 
constitutes a valid and legally-binding obligation of Buyer, this Agreement constitutes the valid 
and legally-binding obligation of each Seller, enforceable against Sellers in accordance with its 
terms and conditions. 

Section 3.3 Compliance with Laws. To Sellers’ Knowledge, Sellers are in compliance 
in all material respects with, and since October 28,  2020 have been in compliance in all material 
respects with, all Laws applicable to the Business or the Purchased Assets. No Seller has received 
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any written notice that it is, and to Sellers’ Knowledge, none of the Sellers are, under investigation 
with respect to any violation of any applicable Laws. To Seller’s Knowledge, since October 28, 
2020 Sellers have not, in any franchise disclosure document or applications and/or filings made 
under any laws requiring disclosure or registration in connection with the offering or selling of any 
franchises or business opportunities, made any untrue statement of a material fact, omitted to state 
a material fact required to be stated therein, or omitted to state any fact necessary to make the 
statements made therein, taken as a whole, not misleading, and no claims alleging any such 
statement or omission are pending or threatened against the Sellers. To Sellers’ Knowledge, the 
Sellers have not received any notices from any Governmental Entity alleging, indicating, claiming, 
or requesting to investigate (or indicating an investigation into) any non-compliance under any 
applicable Law. 

Section 3.4 Title to Purchased Assets. Sellers, as of immediately prior to the Closing, 
have good and valid indefeasible title to, and own and possess all material rights and interests in, 
including the right to use, or, in the case of leased assets, have good and valid leasehold interests 
in, the Purchased Assets, free and clear of all Liens (except for Permitted Liens), subject to entry 
of the Sale Order. At the Closing or such time as title is conveyed under Section 2.7, Sellers will 
convey, subject to the Sale Order having been entered and still being in effect and not subject to 
any stay pending appeal at the time of Closing, good and valid title to, or valid leasehold interests 
in, all of the Purchased Assets, free and clear of all Liens (except for Permitted Liens).  

Section 3.5 Contracts. Each Executory Contract is valid, binding and enforceable 
against each Seller, as applicable, and, to the Sellers’ Knowledge, the other parties thereto, in 
accordance with its terms (subject to applicable bankruptcy, insolvency, moratorium or other 
similar Laws relating to creditors’ rights and general principles of equity), and is in full force and 
effect. Except as set forth in Section 3.5 of the Disclosure Schedule and other than as a result of 
the filing and pendency of the Chapter 11 Cases, no Seller is in material breach of, or material 
default under, any Executory Contract to which it is a party, and, to Sellers’ Knowledge, no other 
Person is in material breach of, or material default under, any Executory Contract.  There are no 
contracts material to the Business not set out of the Executory Contract List (whether such contract 
is executory or not). 

Section 3.6 Intellectual Property. 

(a) To Sellers’ Knowledge, the Intellectual Property Assignment contains a true 
and complete list of all Registered Intellectual Property owned by, or purported to be owned by, 
in whole or in part, any Seller and used in or related to the Business. Sellers own all right, title, 
and interest in and to the Intellectual Property included in the Purchased Assets free and clear of 
all Liens (except for Permitted Liens and subject to entry of the Sale Order). All Registered 
Intellectual Property owned by a Seller is valid, subsisting and, to Sellers’ Knowledge, 
enforceable. 

(b) To Sellers’ Knowledge, none of the use of the Intellectual Property included 
in the Purchased Assets, the conduct of the Business as currently conducted, and as conducted on 
or after October 28, 2020, nor any of the products sold or services provided by Sellers or any of 
their Affiliates currently or on or after October 28, 2020, in connection therewith, infringes upon, 
misappropriates, dilutes or otherwise violates the Intellectual Property of any other Person. No 
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action has been asserted or, to Seller’s Knowledge, is pending or threatened against any Seller with 
respect to any Intellectual Property included in the Purchased Assets. 

(c) Sellers have provided to Buyer a true and complete list of all telephone 
numbers, fax numbers, e-mail addresses, websites, URLs and internet domain names, to Sellers’ 
Knowledge, related to the Business and used by Sellers. 

Section 3.7 Litigation. Schedule 3.7 sets forth all unresolved material Litigation, other 
than the Chapter 11 Cases, brought by or against any Seller with respect to the Business or any of 
the Purchased Assets, and to Sellers’ Knowledge, there is no other material Litigation threatened 
in writing, before any Governmental Entity against any Seller which is reasonably likely to have 
a Material Adverse Effect or which in any manner challenges or seeks to prevent, enjoin, alter or 
materially delay the Contemplated Transactions. 

Section 3.8 Real Property. 

(a) Sellers (i) do not own and, to Sellers’ Knowledge, have never owned any 
real property, (ii) have good and valid leasehold interests in and to all Leased Real Estate and (iii) 
have good and valid title to all other Purchased Assets constituting Structures or otherwise have 
the right to use such other Purchased Assets pursuant to a valid and enforceable lease, license or 
similar contractual arrangement, in each case free and clear of any Liens, other than Permitted 
Liens. 

(b) The Leased Real Estate constitutes all of the real property assets used by 
Sellers for the conduct of the Business in substantially the same manner as such Business is being 
operated as of the date hereof.  

(c) Schedule 3.8(c) sets forth a complete and correct list of all of the real 
property leased, licensed or otherwise granted to Sellers and each Lease with respect thereto (and 
all interests leased pursuant to such Leases, the “Leased Real Estate”), including the addresses 
thereof and all written amendments or modifications to the Leases. All such Leases have been 
included on the Executory Contract List. 

Section 3.9 Permits. Schedule 3.9 contains a list of all material Permits that Sellers hold 
as of the date hereof in connection with the operations of the Business. There is no Litigation 
pending, or to Sellers’ Knowledge, threatened in writing, that seeks the revocation, cancellation, 
suspension, failure to renew or adverse modification of any Assumed Permits, except where a 
failure of this representation and warranty to be so true and correct would not reasonably be 
expected to have a Material Adverse Effect. To the Sellers’ Knowledge, all required filings with 
respect to the Assumed Permits have been made and all required applications for renewal thereof 
have been filed, except where a failure of this representation and warranty to be so true would not 
reasonably be expected to have a Material Adverse Effect. 

Section 3.10 Brokers’ Fees. Except for amounts due to Hilco, no Seller has entered into 
any Contract to pay any fees or commissions to any broker, finder or agent with respect to the 
Contemplated Transactions for which Buyer could become liable or obligated to pay. 
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Section 3.11 Privacy Policy. Seller shall comply with the Corner Bakery Privacy Policy 
dated December 27, 2029 and the Special Privacy Notice for  California Residents dated December 
27, 2019 (the “Privacy Policies”) and represents and warrants that: (a) with respect to information 
subject to the Privacy Rights of California (“CCPA”) Seller shall not and hereby does not transfer, 
sell, or convey any “personal information” of California residents to Buyer for any Person; and (b) 
Seller shall not and hereby does not transfer, sell, or convey any “personal information” of Nevada 
residents to Buyer for any Person. 

ARTICLE IV 
BUYER’S REPRESENTATIONS AND WARRANTIES 

Buyer hereby represents and warrants to Sellers that the statements contained in this Article 
IV are true and correct. 

Section 4.1 Organization of Buyer. Buyer is a limited liability company duly 
organized, validly existing and in good standing under the Laws of the State of Delaware and has 
all requisite limited liability company power and authority to own, lease and operate its assets and 
to carry on its business as now being conducted. 

Section 4.2 Authorization of Transaction. 

(a) Buyer has full limited liability company power and authority to execute and 
deliver this Agreement and all Related Agreements to which it is a party and to perform its 
obligations hereunder and thereunder. 

(b) The execution, delivery and performance of this Agreement and all other 
Related Agreements to which Buyer is a party have been duly authorized by Buyer, and no other 
limited liability company action on the part of Buyer is necessary to authorize this Agreement or 
the Related Agreements to which it is a party or to consummate the Contemplated Transactions. 

(c) This Agreement has been duly and validly executed and delivered by Buyer, 
and, upon their execution and delivery in accordance with the terms of this Agreement, each of the 
Related Agreements to which Buyer is a party will have been duly and validly executed and 
delivered by Buyer. Assuming that this Agreement constitutes a valid and legally-binding 
obligation of Sellers, this Agreement constitutes a valid and legally-binding obligation of Buyer, 
enforceable against Buyer in accordance with its terms and conditions. 

Section 4.3 Noncontravention. Subject to the Sale Order having been entered and still 
being in effect (and not subject to any stay pending appeal at the time of Closing), neither the 
execution and delivery of this Agreement, nor the consummation of the Contemplated 
Transactions (including the assignments and assumptions referred to in Section 2.5) will (i) 
conflict with or result in a breach of the Fundamental Documents of Buyer, (ii) subject to any 
consents required to be obtained from any Governmental Entity, violate any Decree or Law to 
which Buyer is, or its assets or properties are subject, or (iii) conflict with, result in a breach of, 
constitute a default under, result in the acceleration of, create in any party the right to accelerate, 
terminate, modify or cancel, or require any notice under any Contract to which Buyer is a party or 
by which it is bound, except, in the case of either clause (ii) or (iii), for such conflicts, breaches, 
defaults, accelerations, rights or failures to give notice as would not, individually or in the 
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aggregate, reasonably be expected to prevent, delay or impair the ability of Buyer to consummate 
the transactions contemplated by this Agreement or by the Related Agreements. 

Section 4.4 Adequate Assurances Regarding Executory Contracts. Buyer is and 
shall be capable of satisfying as of the Sale Hearing the conditions contained in Sections 
365(b)(1)(C) and 365(f) of the Bankruptcy Code with respect to the Transferred Contracts. 

Section 4.5 Good Faith Purchaser. Buyer is a “good faith” purchaser, as such term is 
used in the Bankruptcy Code and the court decisions thereunder. Buyer is entitled to the protections 
of Section 363(m) of the Bankruptcy Code with respect to all of the Purchased Assets. Buyer has 
negotiated and entered into this Agreement in good faith and without any improper conduct, 
including collusion or fraud of any kind. 

Section 4.6 Brokers’ Fees. Neither Buyer nor any of its Affiliates has entered into any 
Contract to pay any fees or commissions to any broker, finder or agent with respect to the 
Contemplated Transactions for which any Seller could become liable or obligated to pay. 

ARTICLE V 
PRE CLOSING COVENANTS 

The Parties agree as follows with respect to the period between the execution of this 
Agreement and the Closing (except as otherwise expressly stated to apply to a different period): 

Section 5.1 Certain Efforts; Cooperation. 

(a) Subject to the terms and conditions of this Agreement, each of the Parties 
shall use its commercially reasonable efforts, subject to the orders of the Bankruptcy Court, to 
make effective the Contemplated Transactions (including satisfaction, but not waiver, of the 
conditions to the obligations of the Parties to consummate the Contemplated Transactions set forth 
in Article VII), except as otherwise provided in Section 5.2; provided, however, Sellers shall be 
entitled to take such actions as are required in connection with the discharge of their fiduciary 
duties during the Chapter 11 Cases. 

(b) On and after the Closing, Sellers and Buyer shall use their commercially 
reasonable efforts to take, or cause to be taken, all appropriate action, to do or cause to be done by 
Sellers and Buyer all things necessary under applicable Law, and to execute and deliver such 
documents, ancillary agreements and other papers as may be required to carry out the provisions 
of this Agreement and consummate and make effective the Contemplated Transactions, including 
in order to more effectively vest in Buyer all of Sellers’ right, title and interest to the Purchased 
Assets, free and clear of all Liens (other than Permitted Liens expressly contemplated by the Sale 
Order or this Agreement), Claims, encumbrances, and interests. 

Section 5.2 Notices and Consents. 

(a) To the extent expressly required by the Bankruptcy Code or the Bankruptcy 
Court, Sellers shall give any notices to third parties, and each Seller shall use its commercially 
reasonable efforts to obtain any third-party Consents or sublicenses requested in accordance with 
this Agreement. 
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(b) Sellers and Buyer shall cooperate with one another (i) in promptly 
determining whether any filings are required to be or should be made or consents, approvals, 
permits or authorizations are required to be or should be obtained under any applicable Law in 
connection with this Agreement and the Contemplated Transactions and (ii) in promptly making 
any such filings, furnishing information required in connection therewith and seeking to obtain 
timely any such consents, permits, authorizations, approvals or waivers. 

(c) Subject to the terms and conditions set forth in this Agreement and 
applicable Law, each of Buyer and Sellers shall (A) promptly notify the other Party of, and if in 
writing, furnish the other Party with copies of (or in the case of oral communications, advise the 
other Party of the contents of), any communication to that Party from any Governmental Entity in 
respect of any filing, investigation or inquiry concerning this Agreement or the Contemplated 
Transactions, (B) permit the other Party the opportunity to review and discuss in advance all the 
information relating to Sellers and their respective Subsidiaries or Buyer and its Affiliates, as the 
case may be, that appears in any filing made with, or written materials submitted to, any third party 
or any Governmental Entity in connection with the Agreement and the Contemplated Transactions 
and incorporate the other Party’s reasonable comments, (C) not independently participate in any 
meeting or discussion with any Governmental Entity in respect of any filing, investigation, or 
inquiry concerning this Agreement and the Contemplated Transactions unless it consults with the 
other Party in advance, and, to the extent permitted by such Governmental Entity, gives the other 
Party the opportunity to attend, and (D) furnish the other Party with copies of all material 
correspondences, filings, and written communications between them and their Subsidiaries and 
Representatives, on the one hand, and any Governmental Entity or its respective staff, on the other 
hand, with respect to this Agreement and the Contemplated Transactions, provided, however, that 
any materials or information provided pursuant to any provision of this Section 5.2(c) may be 
redacted before being provided to the other Party (i) to remove references concerning the valuation 
of Buyer, Sellers, or any of their Subsidiaries, (ii) to remove references concerning financing 
arrangements, (iii) as necessary to comply with contractual arrangements, and (iv) as necessary to 
address reasonable privilege or confidentiality issues. Sellers and Buyer may, as each deems 
advisable and necessary, reasonably designate any competitively sensitive material provided to the 
other under this Section 5.2(c) as “outside counsel only.” Such materials and the information 
contained therein shall be given only to the outside legal counsel and any retained consultants or 
experts of the recipient and shall not be disclosed by such outside counsel to employees, officers 
or directors of the recipient, unless express written permission is obtained in advance from the 
source of the materials (Sellers or Buyer, as the case may be). Each of Sellers and Buyer shall 
promptly notify the other Party if such Party becomes aware that any third party has any objection 
to the Agreement on antitrust or anti-competitive grounds. 

(d) Notwithstanding anything herein to the contrary and subject to clause (B) 
of the following sentence, the Parties understand and agree that commercially reasonable efforts 
of Buyer hereto shall not be deemed to include: (i) entering into any settlement, undertaking, 
consent decree, stipulation or agreement with any Governmental Entity in connection with the 
Contemplated Transactions or defending against or initiating any lawsuit, action or proceeding, 
judicial or administrative, challenging this Agreement or the Contemplated Transactions, or (ii) 
proposing, negotiating, agreeing to or offering to commit to any sale, divestiture, license, 
disposition or separation (including by establishing a trust or otherwise) of, or any limitation on 
any operation or business of, any of its or its Affiliate’s businesses, assets or properties. In 
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furtherance, and not in limitation, of the foregoing in this Section 5.2(d), (A) other than in 
connection with dispositions of Inventory in the Ordinary Course of Business (which, in each case, 
shall not require any consent of Buyer), Sellers shall not, and shall cause their Affiliates not to, 
propose, negotiate, agree to or offer to commit to any sale, divestiture, license, disposition or 
separation of any Purchased Asset, without the prior written consent of Buyer, and (B) Buyer shall 
not be required to agree to any divestiture, sale or other disposition of any of the Purchased Assets 
or any assets of Buyer or any of Buyer’s Affiliates or agree to any limitation on any operation or 
business of the Buyer or any of its Affiliates. 

Section 5.3 Bankruptcy Actions. 

(a) Sellers shall adhere to and satisfy the milestones set forth in the Final Senior 
DIP Order.   

(b) Sellers and Buyer shall each promptly take such actions as the other may 
reasonably request to assist in obtaining entry of an order, in form and substance satisfactory to 
Buyer in its reasonable discretion, as amended, modified or supplemented with the prior written 
consent of Buyer, authorizing and approving, inter alia, (A) the sale of the Purchased Assets to 
Buyer on the terms and conditions set forth herein, free and clear of all Liens, Claims, 
encumbrances, and interests (to the extent set forth therein), and (B) the assignment to and 
assumption by Buyer of each Transferred Contract (the “Sale Order”) and to cause the Sale Order 
to become a Final Order. The Sale Order shall, among other things: (I) approve the sale of the 
Purchased Assets to the Buyer free and clear of all Liens, Claims, encumbrances, and interests, 
pursuant to (among other provisions) Sections 105, 363, and 365 of the Bankruptcy Code, in each 
case to the extent set forth in this Agreement; (II) approve the assumption and assignment to the 
Buyer of the Transferred Contracts pursuant to Section 365 of the Bankruptcy Code; (III) contain 
findings of fact and conclusions of law that the Buyer is a good faith purchaser entitled to the 
protections of Section 363(m) of the Bankruptcy Code and is not a successor to Seller; and (IV) 
contain such other terms that are otherwise acceptable to Buyer, in its reasonable discretion. 

(c) After entry of the Sale Order, neither Buyer nor any Seller will take any 
action which is intended to, or fail to take any action the intent of which failure to act is to, result 
in the reversal, voiding, modification or staying of the Sale Order. Each of Buyer and Sellers shall 
continue to act in good faith and without any improper conduct, including collusion or fraud of 
any kind. 

(d) If the Sale Order or any other orders of the Bankruptcy Court directly 
relating to this Agreement or the Contemplated Transactions shall be appealed by any Person (or 
if any petition for certiorari or motion for reconsideration, amendment, clarification, modification, 
vacatur, stay, rehearing or reargument shall be filed with respect to the Sale Order or other such 
order), and this Agreement has not otherwise been terminated pursuant to Article VIII, the Sellers 
shall use their best efforts to diligently defend such appeal, petition or motion and shall use its 
commercially reasonable efforts to obtain an expedited resolution of any such appeal, petition or 
motion. 

(e) Each of Buyer and Sellers will promptly take such actions as are reasonably 
requested by the other party to assist in obtaining entry of the Sale Order including furnishing 
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affidavits or other documents or information for filing with the Bankruptcy Court for purposes, 
among others, of providing necessary assurances of performance by Sellers of their obligations 
under this Agreement and the Related Agreements and demonstrating that Buyer is a good faith 
buyer under Section 363(m) of the Bankruptcy Code. 

(f) Buyer shall provide information to the Sellers to be disseminated to 
counterparties to Transferred Contracts, sufficient to satisfy a finding of adequate assurance of 
future performance as required in Sections 365(b)(1)(C) and 365(f) of the Bankruptcy Code with 
respect to the Transferred Contracts. 

(g) Sellers shall use commercially reasonable efforts to provide appropriate 
notice of the hearings on the Sale Motion to all Persons entitled to notice, including, for the Sale 
Motion, all Persons that have asserted Liens on the Purchased Assets, all parties to the Transferred 
Contracts and all Tax authorities in jurisdictions applicable to Sellers and as otherwise required by 
the Bankruptcy Code and bankruptcy rules. 

(h) Sellers shall file with the Bankruptcy Court and serve a cure notice by first 
class mail, overnight mail, facsimile, or electronic mail, pursuant to any applicable Bankruptcy 
Rules or Court Orders, on all non-debtor counterparties to all Contracts and Leases and provide a 
copy of the same to Buyer. 

Section 5.4 Conduct of Business. Until the earlier of the termination of this Agreement 
(in accordance with its terms) and the Closing, subject to the terms and conditions of the Sales 
Procedures Order and any other orders of the Bankruptcy Court, and except as expressly 
contemplated by this Agreement, as required under the Bankruptcy Code or other applicable Law, 
or to the extent waived by Buyer or with the prior written consent of Buyer, Sellers shall (i) conduct 
the Business in the Ordinary Course of Business, (ii) use reasonable efforts to preserve the existing 
business organization and keep management of the Business intact, (iii) use reasonable efforts to 
keep available the services of the Current Employees, (iv) take all such actions as are reasonably 
likely to preserve and advance all Purchased Avoidance Actions, and (v) use reasonable efforts to 
maintain the existing relations with customers, carriers, suppliers, creditors, business partners, 
Current Employees and others having business dealings with the Business. 

Section 5.5 Access. Upon reasonable advance written request by Buyer, Sellers shall 
permit Buyer and its Representatives to have reasonable access to, and the opportunity to make 
reasonable investigation of, during normal business hours, subject to the terms of Leases and in a 
manner so as not to interfere unreasonably with the normal operations of the Business, to all 
premises, properties, personnel, Records, Contracts and Leases related to the Business, in each 
case, for the sole purpose of evaluating the Business; provided, however, that, for avoidance of 
doubt, the foregoing shall not require any Party to waive, or take any action with the effect of 
waiving, its attorney-client privilege or any confidentiality obligation to which it is bound with 
respect thereto or take any action in violation of applicable Law. 

Section 5.6 Press Releases and Public Announcements. After notice to and 
consultation with Buyer, Sellers shall be entitled to disclose this Agreement and all information 
provided by Buyer in connection herewith to the Bankruptcy Court, the Committee, parties in 
interest in the Chapter 11 Cases and other Persons bidding on assets of Sellers. Other than 
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statements made in the Bankruptcy Court (or in pleadings filed therein), no Party shall issue (prior 
to, on or after the Closing) any press release or make any public statement or public communication 
without the prior written consent of the other Parties, which shall not be unreasonably withheld, 
conditioned, or delayed; provided, however, (i) Sellers, without the prior consent of Buyer, may 
(A) issue such press release or make such public statement, filing or disclosure as may, upon the 
advice of counsel, be required by applicable Law or any Governmental Entity with competent 
jurisdiction or as otherwise appropriate in light of the commencement of the Chapter 11 Cases, 
and (B) communicate with its and its Affiliates’ equity holders, investors and potential investors 
relating to the Contemplated Transactions and (ii) Buyer, without the prior consent of Sellers, may 
issue such press release or make such public statement, filing or disclosure as may, upon the advice 
of counsel, be required by applicable Law or any Governmental Entity with competent jurisdiction. 

Section 5.7 Bulk Transfer Laws. Buyer acknowledges that Sellers will not comply 
with the provisions of any bulk transfer Laws of any jurisdiction in connection with the 
Contemplated Transactions, and hereby waives all claims related to the noncompliance therewith. 
The Parties intend that pursuant to Section 363(f) of the Bankruptcy Code, the transfer of the 
Purchased Assets shall be free and clear of any Liens, Claims, encumbrances, and interests on the 
Purchased Assets (other than Permitted Liens), including any Liens arising out of the bulk transfer 
Laws, and the Parties shall take such steps as may be necessary or appropriate to so provide in the 
Sale Order. 

ARTICLE VI 
OTHER COVENANTS 

The Parties agree as follows with respect to the period from and after the Closing, provided 
that Sellers’ obligations hereunder shall only continue until the Chapter 11 Cases are closed or 
dismissed: 

Section 6.1 Cooperation. Each of the Parties shall cooperate with each other, and shall 
use their commercially reasonable efforts to cause their respective Representatives to cooperate 
with each other, to provide an orderly transition of the Purchased Assets and Assumed Liabilities 
from Sellers to Buyer and to minimize the disruption to the Business resulting from the 
Contemplated Transactions. 

Section 6.2 Further Assurances.  

(a) In case at any time from and after the Closing any further action is necessary 
or reasonably required to carry out the purposes of this Agreement, subject to the terms and 
conditions of this Agreement and the terms and conditions of the Sale Order, at any Party’s request 
, each Party shall use commercially reasonable efforts to take such further action (including the 
execution and delivery to any other Party of such other reasonable instruments of sale, transfer, 
conveyance, assignment, assumption and confirmation and providing materials and information) 
as another Party may reasonably request as shall be necessary to transfer, convey and assign to 
Buyer all of the Purchased Assets, to confirm Buyer’s assumption of the Assumed Liabilities and 
to confirm Sellers’ retention of the Excluded Assets and Excluded Liabilities. Without limiting the 
generality of this Section 6.2, to the extent that either Buyer or Sellers discovers any additional 
assets or properties which the Parties mutually agree should have been transferred or assigned to 
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Buyer as Purchased Assets but were not so transferred or assigned, Buyer and Sellers shall 
cooperate and execute and deliver any instruments of transfer or assignment necessary to transfer 
and assign such asset or property to Buyer. Without limiting the generality of this Section 6.2, to 
the extent that either Buyer or Sellers discover any assets or properties which the Parties mutually 
agree should have been retained by Sellers as Excluded Assets, Buyer and Sellers shall cooperate 
and execute and deliver any instruments of transfer or assignment necessary to transfer and assign 
such asset or property to Sellers. If any Seller, Buyer or any of their respective Subsidiaries, from 
time to time, identifies any Assumed Liability that was not transferred to Buyer, or any Excluded 
Liability that was transferred to Buyer, Sellers and Buyer shall use their commercially reasonable 
efforts to transfer those Liabilities to the correct Party as promptly as reasonably practicable after 
Closing. 

(b) From and after the Closing Date Sellers shall, at Buyer’s expense, provide 
such support to the Purchased Avoidance Actions as Buyer may reasonably request. 

(c) Sellers agree that all credit card and other electronic customer payments 
received by the Sellers in the course of their business on or after the Closing Date shall be held for 
the benefit of Buyer.  Sellers shall direct the processors of credit card and other electronic customer 
payments to make all such payments to a single bank account approved by and identified to Buyer.  
All cash and other amounts in such account at the close of each Business Day shall be paid to 
Buyer by electronic transfer, to an account identified in writing, on the start of the following 
Business Day.  Sellers shall not, prior to July 1, 2023, without the written consent of Buyer, change 
the account into which such payments are made, cancel such account, or encumber such account 
in any way.  Buyer shall be entitled to all account statements of such account, and such other 
information concerning such accounts as is possessed by any Seller. 

Section 6.3 Availability of Business Records. From and after the Closing, Buyer shall 
(i) reasonably promptly provide to Sellers and their respective Representatives (after reasonable 
notice and during normal business hours) access to Records included in the Purchased Assets for 
periods prior to the Closing and access to Transferred Employees, in each case, to the extent such 
access is necessary in order for Sellers (as applicable) to comply with this Agreement, the Related 
Agreements, and the transactions contemplated hereby and thereby, applicable Law or any 
Contract to which it is a party, for liquidation, winding up, administration of these Chapter 11 
Cases, Tax reporting or other proper purposes (as determined by the applicable Seller in good 
faith) and so long as such access is subject to an obligation of confidentiality, and (ii) shall preserve 
such Records until the latest of (A) seven years after the Closing Date, (B) the required retention 
period for all government contact information, records or documents or (C) the conclusion of all 
bankruptcy proceedings relating to the Chapter 11 Cases. Such reasonable access shall include 
reasonable access to information in electronic form to the extent reasonably available. Buyer 
acknowledges that Sellers have the right to retain originals or copies of all Records included in the 
Purchased Assets for periods prior to the Closing. Prior to destroying any Records included in the 
Purchased Assets for periods prior to the Closing, Buyer shall notify Sellers thirty (30) days in 
advance of any such proposed destruction of its intent to destroy such Records, and Buyer shall 
permit Sellers to retain such Records. With respect to any Litigation and claims that are Excluded 
Liabilities, Buyer shall use commercially reasonable efforts to render assistance that Sellers may 
request, at Sellers’ expense, and shall make reasonably available to Sellers such personnel as are 
most knowledgeable about the matter in question. 
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Section 6.4 Employee Matters. 

(a) Prior to the Closing, Buyer shall offer (or cause a designee of Buyer to 
offer), by written offer letter or other enrollment materials outlining the terms and conditions of 
the offer of employment for employment in a position that is comparable to such Current 
Employee’s position immediately prior to the Closing, to employ on an at will basis the Current 
Employees listed on Schedule 6.4. For purposes of this Agreement, each Current Employee who 
receives and accepts such offer of employment prior to the Closing and commences work with 
Buyer after the Closing Date shall be referred to herein as a “Transferred Employee”; provided, 
however, any Current Employee who is on short-term disability, leave of absence, paid or unpaid, 
or long-term disability as of the Closing Date shall not be considered a Transferred Employee, 
unless and until such Current Employee commences active employment with Buyer or its 
designee. Except to the extent Sellers fail to comply in any material respects with Section 6.4(c)(i) 
or Section 6.4(c)(iii), Buyer hereby agrees that Buyer shall provide or cause to be provided (and 
the written offer to a Current Employee shall include) for a period of one (1) year from and after 
the Closing Date (or, if shorter, the applicable Transferred Employee’s period of employment) to 
each Current Employee a level of base salary or wages, as applicable, that are comparable to the 
base salary or wages provided to such Current Employee by Sellers as of the Closing Date. Buyer 
further agrees that, from and after the Closing Date, Buyer shall, and shall cause its Affiliates to, 
provide such benefits to the Transferred Employees (excluding equity-based incentives, non-
qualified deferred compensation benefits, retiree benefits, benefits under a defined benefit pension 
plan, change in control or retention bonuses or benefits under any severance plan) as are provided 
to similarly situated employees of Buyer.  Buyer shall have no obligation to grant any Transferred 
Employees credit for any service with Sellers earned prior to the Closing Date under the benefit 
and compensation plans, programs, agreements or arrangements in which the Transferred 
Employees commence to participate on or after the Closing Date (the “New Plans”). 

(b) Each Current Employee of Sellers who is not or does not become a 
Transferred Employee shall be referred to herein as an “Excluded Employee.”  

(c) Following the date of this Agreement: 

(i) Sellers will allow Buyer or any of its Representatives reasonable 
access upon reasonable advance notice to meet with and interview the Current Employees who are 
members of executive management and other employees reasonably requested during normal 
business hours, provided that Sellers shall be afforded an opportunity to have a Representative of 
Sellers present in such meetings; 

(ii) Sellers shall not, nor shall any Seller direct any Affiliate, officer, 
director or employee of any Seller or any Affiliate to, (A) interfere with Buyer’s or its 
Representatives’ rights under Section 6.4(a) to make offers of employment to any Current 
Employee, or (B) solicit or encourage any Current Employee not to accept, or to reject, any such 
offer of employment; 

(iii) Sellers shall provide reasonable cooperation and information to 
Buyer or the relevant Representative as reasonably requested by Buyer or such Representative 
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with respect to its determination of terms and conditions of employment for any Current Employee 
and with respect to making offers of employment to any Current Employees; 

(iv) Sellers shall process the payroll for and pay, or cause to be paid, the 
base wages, base salary and benefits that are due and payable with respect to all Current Employees 
(prior to becoming Transferred Employees) and Former Employees of Sellers. Sellers shall 
withhold and remit all applicable payroll taxes as required by Law with respect to all Current 
Employees (prior to becoming Transferred Employees) and Former Employees of Sellers; and 

(v) None of the foregoing shall be construed as requiring, and neither 
Sellers nor any of their Affiliates shall take any affirmative action with the primary purpose, and 
that would have the effect, of requiring Buyer to continue any specific employee benefit plan or to 
continue the employment of any specific Employee. Nothing in this Agreement is intended to 
establish, create or amend, nor shall anything in this Agreement be construed as establishing, 
creating or amending, any employee benefit plan, practice or program of Buyer, any of its 
Affiliates or any of Sellers’ Employee Benefit Plans, nor shall anything in this Agreement create 
or be construed as creating any Contract of employment or as conferring upon any Transferred 
Employee or upon any other person, other than the parties to this Agreement in accordance with 
its terms, any rights to enforce any provisions of this Agreement under ERISA or otherwise. This 
Section shall be binding upon and inure solely to the benefit of each of the Parties to this 
Agreement, and nothing in this Section, express or implied, shall confer upon any other Person 
any rights or remedies of any nature whatsoever under or by reason of this Section. 

(d) Sellers shall be exclusively responsible for all Liabilities and obligations 
arising from each Seller’s employment or termination of employment of any employee of any 
Seller who does not become a Transferred Employee (including any severance and other similar 
costs), and all such Liabilities will constitute Excluded Liabilities under this Agreement. Buyer 
shall assume all only the obligations, Liabilities, and commitments in respect of Claims made by 
any Transferred Employee for severance or other termination benefits (including claims for 
wrongful dismissal, notice of termination of employment, pay in lieu of notice or breach of 
Contract) arising from and after the Closing Date (collectively, the “Employment Obligations”).  

Section 6.5 Recording of Intellectual Property Assignment. Buyer shall be 
responsible, at its sole cost and expense, for recording and filing the Intellectual Property 
Assignment with the appropriate Governmental Entities; provided, however, Sellers will provide 
commercially reasonable efforts to assist Buyer in finalizing and executing necessary documents 
for recording and filing the Intellectual Property Assignment.   

Section 6.6 Transfer Taxes; Straddle Period.  

(a) Buyer shall pay any and all sales, use, stamp, documentary, registration, 
transfer (including real estate transfer tax), stock transfer, registration, gross receipts, duty, 
securities transactions, stamp, documentary, registration, transfer, value added or similar Tax 
(each, a “Transfer Tax”) imposed under any applicable Law in connection with the Contemplated 
Transactions, regardless of the Person liable for such Transfer Taxes under applicable Law. Sellers 
and Buyer shall cooperate to prepare any Tax Returns required to be filed in connection with 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 44 of 59



 

 40 
4868-6717-4492.26 

Transfer Taxes described in the immediately preceding sentence. The Party that is responsible 
under applicable law to file such Tax returns shall timely file such returns. 

(b) Except as otherwise provided by Section 6.6(a), Sellers shall prepare and 
timely file (i) all Tax Returns with respect to the Purchased Assets for any Tax period ending on 
or before the Closing Date and (ii) all Tax Returns of Sellers. Except to the extent any Tax reflected 
on a return required to be prepared and filed by Sellers pursuant to this Section 6.6(b) is otherwise 
reflected as an adjustment to Purchase Price or constitutes an Assumed Liability, Sellers shall be 
liable and responsible for any Taxes relating to periods covered by such Tax Returns. 

(c) Buyer shall prepare and timely file all other Tax Returns with respect to the 
Purchased Assets for any Pre-Closing Tax Period or Straddle Period that are not addressed by 
Section 6.6(b). With respect to any Straddle Period, Buyer shall prepare such Tax Returns 
consistent with past practice, except as otherwise required by applicable Law. Buyer shall provide 
Sellers with a draft of such Tax Returns with respect to the Purchased Assets for any Pre-Closing 
Tax Period or Straddle Period, along with a calculation of the amount of the Taxes consistent with 
Section 6.6(d) that relate to the portion of the period ending on the Closing Date and are the 
responsibility of Sellers at least thirty (30) days prior to the filing of any such Tax Return; provided 
that if such Tax Return is due less than forty five (45) days after Closing, then Buyer shall deliver 
a draft of such Tax Return as soon as practicable after the Closing. Buyer shall incorporate any 
changes reasonably requested by Sellers with respect to such Tax Returns. 

(d) All real property taxes, personal property taxes, ad valorem and similar 
periodic Taxes and obligations levied on or with respect to the Purchased Assets for any Straddle 
Period but excluding any such taxes or obligations that are included in a Cure Claim with respect 
to a Transferred Contract (collectively, the “Apportioned Obligations”) shall be apportioned 
between Sellers, on the one hand, and Buyer, on the other hand, based on the number of days of 
such taxable period included in the Pre-Closing Tax Period and the number of days included in the 
Post-Closing Tax Period. Sellers shall be liable for the proportionate amount of such Taxes that is 
attributable to the Pre-Closing Tax Period, and Buyer shall be liable for the proportionate amount 
of such Taxes that is attributable to the Post-Closing Tax Period. The Apportioned Obligations 
shall be prorated (based on the most recent available Tax statement, latest Tax valuation and latest 
bills) as of the Closing. If the Closing occurs before the Tax rate is fixed for the then current fiscal 
or calendar year, whichever is applicable, the proration of the corresponding Taxes shall be on the 
basis of the Tax rate for the last preceding year applied to the latest assessed valuation. 

(e) Buyer shall not file any Tax Return, file an amendment to any previously-
filed Tax Return, or otherwise take any Tax position that has the effect of increasing any Tax due 
for a Pre-Closing Tax Period or portion of a Straddle Period ending on the Closing Date, unless 
required to do so by applicable Law, and shall provide no less than five (5) days’ notice of its 
position to the Sellers before filing any such Tax Return. 

Section 6.7 Wage Reporting. Buyer and Sellers agree to utilize, or cause their 
respective Affiliates to utilize, the alternative procedure set forth in IRS Revenue Procedure 2004-
53 with respect to wage reporting. 
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Section 6.8 Collection of Accounts Receivable. 

(a) As of the Closing Date, each Seller hereby (i) authorizes Buyer to open any 
and all mail addressed to any Seller relating to the Business or the Purchased Assets and delivered 
to the offices of the Business or otherwise to Buyer if received on or after the Closing Date and 
(ii) appoints Buyer or its attorney-in-fact to endorse, cash and deposit any monies, checks or 
negotiable instruments received by Buyer after the Closing Date with respect to Accounts 
Receivable that are Purchased Assets or accounts receivable relating to work performed by Buyer 
after the Closing, as the case may be, made payable or endorsed to any Seller or Sellers’ order, for 
Buyer’s own account. 

(b) As of the Closing Date, each Seller agrees that any monies, checks or 
negotiable instruments received by any Seller after the Closing Date with respect to Accounts 
Receivable that are Purchased Assets or accounts receivable relating to work performed by Buyer 
after the Closing, as the case may be, shall be held in trust by such Seller for Buyer’s benefit and 
account, and promptly upon receipt by a Seller of any such payment (but in any event within five 
(5) Business Days of such receipt), such Seller shall pay over to Buyer or its designee the amount 
of such payments. In addition, Buyer agrees that, after the Closing, it shall hold and shall promptly 
transfer and deliver to Sellers, from time to time as and when received by Buyer or its Affiliates, 
any cash, checks with appropriate endorsements, or other property that Buyer or its Affiliates may 
receive on or after the Closing which properly belongs to Sellers hereunder, including any 
Excluded Assets. 

(c) As of the Closing Date, Buyer shall have the sole authority to bill and collect 
Accounts Receivable that are Purchased Assets and accounts receivable relating to work 
performed by Buyer after the Closing. 

Section 6.9 Alternate Transactions. Except as otherwise provided in an order of the 
Bankruptcy Court governing bidding procedures for the sale of the Purchased Assets, Seller shall 
not pursue any Alternate Transactions or communicate with or provide any information to any 
Person seeking, or who a reasonable person would believe is seeking, to consummate an 
Alternative Transaction with Seller. 

Section 6.10 Transition Services. Following the Closing, in order to address the process 
and mechanism for accomplishing an orderly transfer of the Purchased Assets and Assumed 
Liabilities to Buyer while allowing for Sellers’ continued access to resources necessary for the 
administration of the Chapter 11 Cases, pursuit of confirmation of a Chapter 11 plan, and ultimate 
wind down of Sellers’ estate, Buyer and Sellers shall use their reasonable best efforts to provide, 
or cause to be provided, such services as mutually agreed upon between Buyer and Sellers 
(collectively, the “Services”), on the terms and conditions to be set forth in a transition services 
agreement (the “Transition Services Agreement”) in form and substance reasonably acceptable to 
Buyer and Seller; provided that the foregoing obligation shall not require any Party to use 
extraordinary efforts, engage any third parties, or incur material out-of-pocket expenditures. The 
Transition Services Agreement shall provide that the Services are to be rendered during the normal 
business hours of Buyer and Sellers and in a manner so as to not materially disrupt or impair the 
operations of Buyer and Sellers. 
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Section 6.11 Name Change. The Sellers shall, as promptly as practicable (but in no event 
later than 16 days after the Closing), cease using and displaying any trademarks that are included 
in the Purchased Assets, and in accordance with such requirement, the Sellers shall use 
commercially reasonable efforts to, no later than 16 days after the Closing, legally change their 
corporate and business names (to the extent such names include such trademarks or a confusingly 
similar trademark) to names that are not confusingly similar to such trademarks, and file notices 
of such name changes with the Bankruptcy Court. Subject to the approval of the Bankruptcy Court 
to change Sellers’ names for purposes of the Bankruptcy Case (which approval Sellers shall seek 
and use commercially reasonable efforts to obtain promptly following the Closing), under no 
circumstance shall the Sellers, after the Closing, use or otherwise exploit the trademarks included 
in the Purchased Assets or any other indicia confusingly similar to the trademarks included in the 
Purchased Assets, copyrights included in the Purchased Assets, or any work substantially similar 
to the copyrights included in the Purchased Assets, as a source identifier in connection with any 
Seller product, service or corporate, business or domain name. Sellers shall, as promptly as 
practicable (but in no event later than 16 days after the Closing), cause any locations not acquired 
in the Purchased Assets to cease using any Intellectual Property conveyed to Buyer hereby, and 
will take all such steps necessary to “de-identify” such restaurants, including ceasing to use all 
trade dress, logos, trade names, menus, banners, and uniforms and will otherwise ensure that such 
restaurants do not appear in any way to be related to the “Corner Bakery” brand being acquired by 
Buyer. 

Section 6.12 Wind-Down  

(a) On and after the Closing Date, the Sellers shall, subject to and in accordance 
with the Wind Down Budget, use their cash on hand (including the Wind Down Fund) to pay all 
Allowed Administrative Expenses of the Sellers.  Seller shall provide all Monthly Operating 
Reports filed in the Chapter 11 Cases to Buyer.  Buyer shall, from time to time when requested by 
Sellers, provide Sellers with its good faith estimate of when Buyer anticipates terminating the 
Transition Services Agreement.  Buyer shall have no obligations with respect to any post-Closing 
Expenses of Sellers except as expressly set forth in this Agreement as an Assumed Liability.  

(b) All cash and cash equivalents remaining after the payment of the all Wind 
Down Expenses (the “Excess Cash”) shall be deemed a Purchased Asset and conveyed to Buyer 
or its designee within 30 calendar days after Buyer notifies Seller of the termination of the 
Transition Services Agreement. 

ARTICLE VII 
CONDITIONS TO CLOSING 

Section 7.1 Conditions to Buyer’s and Sellers’ Obligations. Subject to Section 7.2, 
the obligation of each of Buyer and Sellers to consummate the Contemplated Transactions in 
connection with the Closing is subject to satisfaction or waiver (to the extent waivable) of the 
following conditions: 

(a) no Governmental Entity of competent jurisdiction shall have enacted, 
issued, promulgated, enforced or entered any Decree that is in effect and that has the effect of 
making the Closing illegal or otherwise prohibiting the consummation of the Closing; 
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(b) (i) the Bankruptcy Court shall have entered the Sale Order which shall be a 
Final Order on the Closing Date; and (ii) the Sale Order, as entered by the Bankruptcy Court, shall 
be in form and substance approved by Buyer, which approval will not be unreasonably withheld;  

(c) The representations and warranties contained herein of Sellers, with respect 
to Buyer, and of Buyer, with respect to Seller, shall be true and correct in all material respects, and 
the Parties shall have complied with their covenants herein in all material respects; and 

(d) the Bankruptcy Court shall not have entered any order dismissing the 
Chapter 11 Cases.  For the avoidance of doubt, this Agreement shall be binding on any trustee 
appointed with respect to these Chapter 11 Cases or an appointee appointed upon the conversion 
of the Chapter 11 Cases to a case under Chapter 7 of the Bankruptcy Code.  

Section 7.2 No Frustration of Closing Conditions. Neither Buyer nor Sellers may rely 
on the failure of any condition to its obligation to consummate the Contemplated Transactions set 
forth in Section 7.1 to be satisfied if such failure was primarily caused by such Party’s failure to 
use its commercially reasonable efforts with respect to those matters contemplated by the 
applicable Sections of this Agreement to satisfy the conditions to the consummation of the 
Contemplated Transactions or other breach of a representation, warranty or covenant hereunder. 

Section 7.3 Waiver of Conditions. Upon the occurrence of the Closing, any condition 
set forth in this Article VII that was not satisfied as of the Closing will be deemed to have been 
waived for all purposes by the Party having the benefit of such condition as of and after the 
Closing. 

ARTICLE VIII 
TERMINATION 

Section 8.1 Termination of Agreement. This Agreement may be terminated in 
accordance with this Article VIII and the Contemplated Transactions abandoned at any time prior 
to the Closing: 

(a) by the mutual written consent of Buyer, on the one hand, and Sellers, on the 
other hand; 

(b) by written notice of either Buyer or Sellers, upon the issuance by any 
Governmental Entity of a Decree restraining, enjoining, or otherwise prohibiting the 
consummation of, or declaring unlawful, the Contemplated Transactions, and such Decree having 
become final, binding and non-appealable; provided that no termination may be made by a Party 
under this Section 8.1(b) if the issuance of such Decree was caused by the breach or action or 
inaction of such Party; 

(c) by written notice of either Buyer or Sellers, if the Closing shall not have 
occurred on or before June 14, 2023 (the “Outside Date”); provided, that Buyer may extend such 
date in its sole discretion by giving written notice to Sellers provided there is sufficient liquidity 
under the DIP Budget for Sellers to operate in the Ordinary Course of Business and to fund the 
administrative costs of the Chapter 11 Cases; provided, further, that a Party shall not be permitted 
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to terminate this Agreement pursuant to this Section 8.1(c) if the failure of the Closing to have 
occurred by the Outside Date was caused by the breach or action or inaction of such Party; or 

(d) by written notice of Buyer, if the Chapter 11 Cases are dismissed or 
converted to a case or cases under Chapter 7 of the Bankruptcy Code. 

Section 8.2 Procedure upon Termination. In the event of termination and 
abandonment by Buyer, on the one hand, or Sellers, on the other hand, or both, pursuant to Section 
8.1, written notice thereof shall forthwith be given to the other Party or Parties, and, other than as 
expressly set forth herein, this Agreement shall terminate and the Contemplated Transactions shall 
be abandoned, without further action by Buyer or Sellers. Nothing in this Agreement shall be 
deemed to release or relieve any Party from any Liability for any fraud or Willful Breach by such 
Party of the terms and provisions of this Agreement. 

Section 8.3 Effect of Termination. 

(a) Except as otherwise expressly set forth in this Agreement, nothing herein 
shall relieve any Party from Liability for any breach of covenant occurring prior to any termination 
of this Agreement. 

(b) No termination of this Agreement pursuant to Section 8.1 shall be effective 
until written notice thereof is given to the non-terminating Party specifying the provision hereof 
pursuant to which such termination is made. If the Contemplated Transactions are not 
consummated as a result of this Agreement being terminated in accordance with its terms, this 
Agreement shall become null and void and of no further force and effect (except (x) as otherwise 
expressly set forth herein and (y) that Article I (Definitions), Article IX (Miscellaneous), this 
Article VIII (Termination) and the other provisions of this Agreement that by their terms survive 
termination shall survive any such termination). 

(c) Nothing herein shall preclude either of the Parties from exercising their 
remedies under Section 9.1. 

ARTICLE IX 
MISCELLANEOUS 

Section 9.1 Remedies. Each Party recognizes that if such Party breaches or refuses to 
perform any covenant hereunder, monetary damages alone would not be adequate to compensate 
the non-breaching Party or Parties for their injuries. The non-breaching Party or Parties shall 
therefore be entitled, in addition to any other remedies that may be available, to seek specific 
performance of, or to enjoin the violation of, the terms of such covenants. If any action, claim or 
proceeding is brought by the non-breaching Party to enforce such covenants, the Party in breach 
shall waive the defense that there is an adequate remedy at law, and each Party agrees to waive 
any requirement for the security or posting of any bond in connection with any action, claim or 
proceeding seeking specific performance of, or to enjoin the violation of, such covenants. 

Section 9.2 Expenses. Except as otherwise provided in this Agreement or a Related 
Agreement, Sellers and Buyer shall bear their own expenses, including attorneys’ fees, incurred in 
connection with the negotiation and execution of this Agreement, the Related Agreements and 
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each other agreement, document and instrument contemplated by this Agreement and the 
consummation of the Contemplated Transactions. 

Section 9.3 Entire Agreement. This Agreement and the Related Agreements constitute 
the entire agreement among the Parties and supersede any prior understandings, agreements or 
representations (whether written or oral) by or among the Parties, written or oral, with respect to 
the subject matter hereof. 

Section 9.4 Incorporation of Schedules, Exhibits and Disclosure Schedule. The 
schedules, appendices and exhibits to this Agreement, and the documents and other information 
made available in the Disclosure Schedule are incorporated herein by reference and made a part 
hereof. 

Section 9.5 Amendments and Waivers. No amendment of any provision of this 
Agreement shall be valid unless the same shall be in writing and signed by each Party except as 
expressly provided herein. No waiver of any breach of this Agreement shall be construed as an 
implied amendment or agreement to amend or modify any provision of this Agreement. No waiver 
by any Party of any default, misrepresentation or breach of warranty or covenant hereunder, 
whether intentional or not, shall be valid unless the same shall be in writing and signed by the 
Party making such waiver, nor shall such waiver be deemed to extend to any prior or subsequent 
default, misrepresentation or breach of warranty or covenant hereunder or affect in any way any 
rights arising by virtue of any prior or subsequent default, misrepresentation or breach of warranty 
or covenant. No conditions, course of dealing or performance, understanding or agreement 
purporting to modify, vary, explain or supplement the terms or conditions of this Agreement shall 
be binding unless this Agreement is amended or modified in writing pursuant to the first sentence 
of this Section 9.5 except as expressly provided herein. Except where a specific period for action 
or inaction is provided herein, no delay on the part of any Party in exercising any right, power or 
privilege hereunder shall operate as a waiver thereof. 

Section 9.6 Succession and Assignment. This Agreement shall be binding upon and 
inure to the benefit of the Parties and their respective successors and permitted assigns. None of 
the Parties may assign either this Agreement or any of its rights, interests or obligations hereunder 
without the prior written approval of all Parties; provided, however, that Buyer shall be permitted 
to assign any of its rights hereunder to one or more of its Affiliates, as designated by Buyer in 
writing to Sellers, subject to such Affiliate or Affiliates satisfying any requirement to provide 
adequate assurance of future performance in accordance with Section 365 of the Bankruptcy Code; 
provided, further, that Buyer may, by written notice delivered at or prior to Closing, specifically 
assign its right to acquire any Purchased Asset (including each Transferred Contract) to an Affiliate 
of Buyer, in which case, at the Closing, Sellers shall take all such action as necessary to cause such 
Purchased Asset to be assigned directly from the applicable Seller to such designated Affiliate, 
including through the execution of one or more Bills of Sale, Assignment and Assumption 
Agreements, and/or Intellectual Property Assignment, as applicable, and that such assignment 
shall not relieve Buyer of any of its obligations hereunder; provided, still further, that Sellers shall 
be permitted to assign any of their rights hereunder pursuant to a confirmed chapter 11 plan or 
pursuant to an order of the Bankruptcy Court. Notwithstanding the foregoing, after (or 
concurrently with) the Closing, Buyer may assign this Agreement, in whole or in part, without the 
consent of any other Party hereto for collateral security purposes to any lender or in connection 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 50 of 59



 

 46 
4868-6717-4492.26 

with the sale of all or substantially all of the business of Buyer, but no such assignment shall relieve 
Buyer of its obligations hereunder. Any purported assignment in violation of the foregoing shall 
be void ab initio.  

Section 9.7 Notices. All notices, requests, demands, claims and other communications 
hereunder shall be in writing except as expressly provided herein. Any notice, request, demand, 
claim or other communication hereunder shall be deemed duly given (i) when delivered personally 
to the recipient; (ii) one (1) Business Day after being sent to the recipient by reputable overnight 
courier service (charges prepaid); (iii) when sent by email (provided that no “bounce back” or 
similar message of non-delivery is received with respect thereto); or (iv) three (3) Business Days 
after being mailed to the recipient by certified or registered mail, return receipt requested and 
postage prepaid, and addressed to the intended recipient as set forth below: 

If to any Sellers, then to: 

CR3 Partners, LLC 
13355 Noel Road, Suite 2005 
Dallas, TX 75240 
Attn:  Greg Baracato 
 Winston Mar 
Email: greg.baracato@cr3partners.com 
 Winston.mar@cr3partners.com 

with a copy (which shall not constitute notice) to: 

Culhane Meadows PLLC 
3411 Silverside Road 
Baynard Building, Suite 104-13 
Wilmington, DE 19810 
Attn: Mette H. Kurth 
 Lynnette R. Warman 
Email: mkurth@cm.law 
 lwarman@cm.law 

If to Buyer, then to: 

SSCP Restaurant Investors, LLC 
13355 Noel Rd., Suite 1645 
Dallas, TX 75240 
Attn: Ken Schwab 
Email: KSchwab@sscpmanagement.com  

with a copy (which shall not constitute notice) to: 

Foley & Lardner LLP  
2021 McKinney Avenue, Suite 1600 
Dallas, TX 75201 
Attn:  Holland N. O’Neil 
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 Mark C. Moore 
 Timothy C. Mohan 
Email: honeil@foley.com 
            mmoore@foley.com 
 tmohan@foley.com 

Any Party may change the mailing address or email address to which notices, requests, demands, 
claims and other communications hereunder are to be delivered by giving the other Party notice in 
the manner set forth in this Section 9.7. 

Section 9.8 Governing Law; Jurisdiction. Except to the extent of the mandatory 
provisions of the Bankruptcy Code, this Agreement and all matters arising out of, or related to, 
this Agreement, shall in all aspects be governed by, and construed in accordance with, the internal 
Laws of the State of Texas without giving effect to any choice or conflict of law provision or rule 
(whether of the State of Texas or any other jurisdiction) that would cause the application of the 
Laws of any jurisdiction other than the State of Texas, and the obligations, rights and remedies of 
the Parties shall be determined in accordance with such Laws. The Parties agree that any Litigation 
one Party commences against any other Party pursuant to this Agreement shall be brought 
exclusively in the Bankruptcy Court, and each of the Parties hereby irrevocably consents to the 
jurisdiction of the Bankruptcy Court (and of the appropriate appellate courts therefrom) in any 
such Litigation and irrevocably waives, to the fullest extent permitted by Law, any objection that 
it may now or hereafter have to the laying of the venue of any such Litigation in the Bankruptcy 
Court or that any such Litigation which is brought in the Bankruptcy Court has been brought in an 
inconvenient forum; provided that if the Bankruptcy Court is unwilling or unable to hear any such 
Litigation, then the courts of the State of Texas, sitting in Dallas County, Texas, and the federal 
courts of the United States of America sitting in Dallas County, Texas, shall have exclusive 
jurisdiction over such Litigation. 

Section 9.9 Consent to Service of Process. Each of the Parties hereby consents to 
process being served by any Party, respectively, in any Litigation in connection with all matters 
arising out of, or related to, this Agreement by delivery of a copy thereof in accordance with the 
provisions of Section 9.7. 

Section 9.10 Severability. The provisions of this Agreement shall be deemed severable, 
and the invalidity or unenforceability of any provision of this Agreement shall not affect the 
validity or enforceability of any other provisions of this Agreement. If any provision of this 
Agreement, or the application thereof to any Person or any circumstance, is invalid or 
unenforceable, (a) a suitable and equitable provision shall be substituted therefor in order to carry 
out, so far as may be valid and enforceable, the intent and purpose of such invalid or unenforceable 
provision, and (b) the remainder of this Agreement and the application of such provision to other 
Persons or circumstances shall not be affected by such invalidity or unenforceability, nor shall 
such invalidity or unenforceability in any one jurisdiction affect the validity or enforceability of 
such provision, or the application thereof, in any other jurisdiction. 

Section 9.11 No Third-Party Beneficiaries. This Agreement shall not confer any rights 
or remedies upon any Person other than the Parties and their respective successors and permitted 
assigns. 
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Section 9.12 No Survival of Representations, Warranties and Agreements. Each of 
the representations and warranties and the covenants and agreements (to the extent such covenant 
or agreement contemplates or requires performance by such party prior to the Closing) of the 
Parties set forth in this Agreement or in any other document contemplated hereby, or in any 
certificate delivered hereunder or thereunder, will terminate effective immediately as of the 
Closing such that, other than a claim based on fraud, no claim for breach of any such 
representation, warranty, covenant or agreement, detrimental reliance or other right or remedy 
(whether in contract, in tort or at law or in equity) may be brought with respect thereto after the 
Closing. Each covenant and agreement to the extent such covenant or agreement contemplates or 
requires performance after the Closing, will, in each case and to such extent, expressly survive the 
Closing in accordance with its terms, and if no term is specified, until fully performed. 

Section 9.13 Non-Recourse. Except to the extent based on fraud, this Agreement may 
only be enforced against, and any Litigation based upon, arising out of, or related to, this 
Agreement may only be brought against, the Persons that are expressly named as parties to this 
Agreement. Except to the extent named as a party to this Agreement, and then only to the extent 
of the specific obligations of such parties set forth in this Agreement, no past, present or future 
direct or indirect shareholder, member, partner, manager, director, officer, employee, Affiliate, 
agent or representative of any party to this Agreement will have any Liability (whether in contract, 
tort, equity or otherwise) for any of the representations, warranties, covenants, agreements or other 
obligations or Liabilities of any of the parties to this Agreement or for any Litigation based upon, 
arising out of, or related to, this Agreement; provided that nothing set forth in this Section 9.13 
shall limit any claim based on fraud. 

Section 9.14 Construction. The definitions contained in this Agreement are applicable 
to the singular as well as the plural forms of such terms. Whenever the context may require, any 
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and the 
singular form of names and pronouns shall include the plural and vice versa. The word “including” 
and “include” and other words of similar import shall be deemed to be followed by the phrase 
“without limitation.” The words “herein,” “hereto” and “hereby,” and other words of similar 
import refer to this Agreement as a whole and not to any particular Article, Section or other 
subdivision of this Agreement. Unless expressly stated in connection therewith or the context 
otherwise requires, the phrase “relating to the Business” and other words of similar import shall 
be deemed to mean “relating to the operation of the Business as conducted as of the date hereof.” 
Except as otherwise provided herein, references to Articles, Sections, clauses, subclauses, 
subparagraphs, Schedules, Exhibits, Appendices and the Disclosure Schedule herein are references 
to Articles, Sections, clauses, subclauses, subparagraphs, Schedules, Appendices, Exhibits and the 
Disclosure Schedule of this Agreement. Any reference herein to any Law (or any provision 
thereof) shall include such Law (or any provision thereof) and any rule or regulation promulgated 
thereunder, in each case, including any successor thereto, and as it may be amended, modified or 
supplemented from time to time. Any reference herein to “dollars” or “$” means United States 
dollars. 

Section 9.15 Computation of Time. In computing any period of time prescribed by or 
allowed with respect to any provision of this Agreement that relates to Sellers or the Chapter 11 
Cases, the provisions of rule 9006(a) of the Federal Rules of Bankruptcy Procedure shall apply. 
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Section 9.16 Mutual Drafting. Each of the Parties has participated jointly in the 
negotiation and drafting of this Agreement. In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the Parties and no 
presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of the 
authorship of any of the provisions of this Agreement. 

Section 9.17 Personal Liability. This Agreement shall not create or be deemed to create 
or permit any personal liability or obligation on the part of any direct or indirect stockholder of the 
Sellers or the Buyers or any officer, director, employee, Representative or investor of any Party 
hereto. 

Section 9.18 Headings; Table of Contents. The Section headings and the table of 
contents contained in this Agreement and the Disclosure Schedule are inserted for convenience 
only and shall not affect in any way the meaning or interpretation of this Agreement. 

Section 9.19 Counterparts; Facsimile and Email Signatures. This Agreement may be 
executed in one or more counterparts, each of which shall be deemed an original but all of which 
together shall constitute one and the same instrument. This Agreement or any counterpart may be 
executed and delivered by facsimile or email with scan attachment copies, each of which shall be 
deemed an original. 

Section 9.20 Action by Sellers. CBC shall be entitled to act on behalf of each Seller for 
any action required or permitted to be taken by any Seller under this Agreement. 

 
[Signature Pages Follow.]
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date 
first above written. 

SELLERS: 

CBC RESTAURANT CORP.  

By:   
 Name: 
 Title: 

CBC CARDCO, INC.  

By:   
 Name: 
 Title: 

 

 

CORNER BAKERY HOLDING 
COMPANY 

By:   
 Name: 
 Title: 
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EXHIBIT A 

Form of Bill of Sale 

[See attached.] 
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EXHIBIT B 

Form of Assignment and Assumption Agreement 

[See attached.] 
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EXHIBIT C 

Form of Intellectual Property Assignment Agreement 

[See attached.] 

 

 

Case 23-10245-KBO    Doc 552-1    Filed 06/01/23    Page 59 of 59




