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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 
 
CD LIQUIDATION CO., LLC, f/ka 
CYNERGY DATA, LLC, et al.,1 
 
            Debtors. 
 

Chapter 11 
 
Case No. 09-13038 (KG) 
 
Jointly Administered 

 
THIRD MONTHLY APPLICATION OF 

NIXON PEABODY LLP, COUNSEL FOR THE DEBTORS, FOR  
ALLOWANCE OF COMPENSATION FOR SERVICES RENDERED  

AND REIMBURSEMENT OF EXPENSES INCURRED  
FROM NOVEMBER 1, 2009 THROUGH NOVEMBER 30, 2009 

 
Name of Applicant:   Nixon Peabody LLP 
 
Authorized to Provide Professional Services to:   Debtors 
 
Date of Retention Order:  September 15, 2009 (nunc 

pro tunc to September 1, 
2009) 

 
Period for Which Compensation  November 1, 2009 through 
   and Reimbursement is Sought:   November 30, 2009 
 
Amount of Compensation Sought as Actual,    $186,977.50 
   Reasonable and Necessary: 

 
Amount of Expense Reimbursement Sought as  $3,955.64 
Actual, Reasonable and Necessary: 
 
This is a(n)  X  Monthly ___ Interim  ___  First Fee Application. 
 
This is Nixon Peabody LLP’s third monthly application. 
 
The total time expended in connection with the preparation of this fee application is not included 
as such time was expended after the Compensation Period.   
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Prior applications filed:  
 
  Requested Approved 

Date Filed Period Covered Fees Expenses Fees Expenses 
October 13, 2009 Sept.1, 2009 – 

Sept. 30, 2009 
$355,326.25 $3,502.16 $283,357.00 $3,502.16 

November 11, 
2009 

Oct. 1, 2009 – 
Oct. 31, 2009 

$490,166.00 $3,376.94 $392,132.80 $3,376.94 

 
TIME SUMMARY TO THIRD MONTHLY APPLICATION OF NIXON PEABODY LLP 

FOR ALLOWANCE OF COMPENSATION FOR SERVICES RENDERED AND 
REIMBURSEMENT OF EXPENSES 

 

Name 
Year of 

Admission 
Hourly 

Rate 
Total 
Hours Total Fees 

Partner/Counsel  
Mark N. Berman 1977 $815.00 51.20 $41,728.00
Dennis J. Drebsky  1971 $865.00 40.60 $35,119.00
Michael P. Murphy 1987 $790.00 3.90 $3,081.00
Robert H. Christmas 1988 $740.00 69.20 $51,208.00
John C. Hayes, Jr. 1973 $670.00 1.60 $1,072.00
Christopher M. Mason 1985 $765.00 3.00 $2,295.00
  

(Blended Rate)  $774.00
Associate/Law Clerk  
Lee Harrington 1999 $495.00 67.50 $33,412.50
Bipul K. Mainali 2007 $410.00 12.60 $5,166.00
Michael Garcia 2009 $330.00 21.20 $6,996.00

(Blended Rate)  $412.00†
 
† The “blended rate” for Nixon Peabody Partner and Associate hourly billing rates on this matter  is $592.00. 
 
 
 

Paraprofessional  
Jeffrey Jarret n/a $195.00 4.80 936.00
Joshua Headley n/a $195.00 3.60 702.00
Wale Elegbe n/a $210.00 23.70 4,977.00
Eric Newman n/a $190.00 1.50 285.00
  
TOTAL    304.40 $186,977.50
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PROJECT CATEGORY SUMMARY 
 

Project Category Project Code Total Hours Total Fees 
Asset Disposition BK02 103.80 $53,849.00
Business Operations BK03 10.20 $8,348.00
Case Administration BK04 20.80 $13,835.50
Claims Administration and Objections BK05 7.60 $6,394.00
Fee/Employment Applications BK07 14.20 $8,089.00
Financing BK09 7.10 $5,786.50
Litigation BK10 113.10 $69,566.50
Plan and Disclosure Statement BK11 23.40 $17,596.00
Meetings of and Communications with 
Creditors 

BK15 4.20 43,513.00

  
TOTAL 304.40 $186,977.50
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EXPENSE SUMMARY 

 
Description  Amount 

Transportation $94.76
Copier/Media Services .20
Postage .88
Domestic Telephone 
Calls/Conference Calls 

9.09

Express Delivery Service 32.75
Miscellaneous $3,857.96
 
TOTAL  $3,995.64
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 
 
CD LIQUIDATION CO., LLC, f/ka 
CYNERGY DATA, LLC, et al.,1 
 
            Debtors. 
 

Chapter 11 
 
Case No. 09-13038 (KG) 
 
Jointly Administered 

 
THIRD  MONTHLY APPLICATION OF 

NIXON PEABODY LLP, COUNSEL FOR THE DEBTORS, FOR  
ALLOWANCE OF COMPENSATION FOR SERVICES RENDERED  

AND REIMBURSEMENT OF EXPENSES INCURRED  
FROM NOVEMBER 1, 2009 THROUGH NOVEMBER 30, 2009 

 
Nixon Peabody LLP (“Nixon Peabody”), as counsel for Cynergy Data, LLC et al. 

(the “Debtors”), as and for its application for allowance of interim compensation for professional 

services rendered for the period November 1, 2009 through November 30, 2009, and for 

reimbursement of expenses incurred in connection with such services (the “Application”), 

respectfully states as follows: 

I. FEES AND EXPENSES FOR 
WHICH ALLOWANCE IS SOUGHT 

1. This Application is made by Nixon Peabody pursuant to §§ 330 and 331 of title 

11 of the United States Code (the “Bankruptcy Code”), Rule 2016 (a) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), the Local Rules for the United States 

Bankruptcy Court for the District of Delaware (the “Local Rules”), the United States Trustee 

Guidelines for Reviewing Applications for Compensation and Reimbursement of Expenses Filed 

Under 11 U.S.C. § 330 (Appendix A to 28 C.F.R. § 58) (the “Guidelines”) and as otherwise 

prescribed by Order of this Court setting forth the procedures for the payment of professionals in 

these cases for: (a) allowance of compensation for services rendered to the Debtor in the 
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aggregate amount of $186,977.50; and (b) reimbursement of expenses incurred in connection 

with the rendering of such services in the aggregate amount of  $3,995.64, for the period from 

November 1, 2009 through November 30, 2009 (the “Compensation Period”). 

2. During the Compensation Period, Nixon Peabody attorneys expended a total of 

270.80 hours for which compensation is requested.  Nixon Peabody’s paraprofessionals also 

expended 33.60 hours during the Compensation Period in providing services to these estates for 

which compensation is requested.  To the extent that time or disbursement charges for services 

rendered or disbursements incurred relate to the Compensation Period, but are not processed 

until after the date hereof, Nixon Peabody reserves the right to request additional compensation 

for such services and reimbursement of such expenses in a future application. 

3. Nixon Peabody maintains contemporaneous computerized records of the daily 

time sheets submitted by all Nixon Peabody attorneys and paraprofessionals.  These records 

provide a detailed description of the services rendered by each of the attorneys rendering services 

on behalf of the Debtor during the Compensation.  Copies of Nixon Peabody time keeping 

records for such services rendered during the Compensation Period are attached hereto as Exhibit 

A. 1 

4. Nixon Peabody seeks approval and payment of the fees and expenses incurred 

during the Compensation Period. 

                                                 
1  For internal record keeping purposes, Nixon Peabody has two distinct client/matter time keeping codes for the 

Debtors:  client/matter 053384/000003 for the Chapter 11 cases; and client/matter 053384/000004 for the asset 
sale.  Certain time keepers entered time in either or both of the above matters, all of which time is compensable 
from these estates, and none of which is duplicative across the distinct client/matter numbers.  With respect to 
the present Compensation Period, this issue only affects time entries in Task Codes No. 2 and all time in this 
three category has been aggregated by Task Code in this Application. 
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II. BACKGROUND 

5. On September 1, 2009 (the “Petition Date”), the Debtors each filed a voluntary 

petition in this Court for relief under chapter 11 of the Bankruptcy Code.  The factual 

background regarding the Debtors, including their business operations, their capital and debt 

structure, and the events leading to the filing of these bankruptcy cases, is set forth in detail in 

the Declaration of Charles M. Moore filed in support of the Debtors’ chapter 11 petitions and 

various first day applications and motions (the “Moore Declaration”).   

6. On September 15, 2009, the Court entered an Order approving the retention of 

Nixon Peabody as counsel to the Debtors.  A copy of the Order is attached hereto as Exhibit B. 

7. The Debtors managed and operated their businesses as debtors in possession 

under Bankruptcy Code sections 1107 and 1108 through the sale of substantially all of their 

assets, which sale closed on October 26, 2009.  Subsequent to the sale, a period encompassing all 

of the Compensation Period, the Debtors have been dealing with post-closing matters and 

completing the liquidation of their estates. 

8. A Committee has been appointed in these cases. 

9. The Court has jurisdiction over this Application pursuant to 28 U.S.C. §§ 157(b) 

and 1334.  Venue of this Application in this district is proper pursuant to 28 U.S.C. §§ 1408 and 

1409.  This Application is a core proceeding pursuant to 28 U.S.C. §157(b)(2). 

III. SERVICES RENDERED BY NIXON PEABODY 
DURING THE COMPENSATION PERIOD 

10. The following is a summary description of the primary services rendered by 

Nixon Peabody during the Compensation Period, which highlights the benefits conferred upon 

the Debtors, their estates and creditors as a result of Nixon Peabody’s efforts.  All of the 

professional services rendered by Nixon Peabody on behalf of the Debtors and their estates are 
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set forth in the computerized time records maintained by Nixon Peabody, and the Court 

respectfully is referred to those records for the details of all of the work performed by Nixon 

Peabody. 

11. To facilitate analysis of the nature and amount of time expended on the work 

performed for the Debtors during the Compensation Period, Nixon Peabody’s professionals have 

separated their computerized time keeping records into discrete, broad categories of tasks, each 

category assigned a specific number code.  Nixon Peabody’s professionals have endeavored to 

place each time entry into the most appropriate category although certain tasks might reasonably 

be placed into one or more of the defined categories.  In no instance did Nixon Peabody’s 

professionals duplicate any single time entry in more than one such category. 

A. Asset Disposition (Amount: $53,849.00) 

12. The most significant effort in these Chapter 11 cases, and the reason they were 

filed, was to effectuate a sale of substantially all of the Debtors’ assets under Section 363 of the 

Bankruptcy Code (the “363 Sale”).  The Sale Order was entered on October 9, 2009.  The 

closing occurred on October 26, 2009, just prior to the start of the Compensation Period.  Nixon 

Peabody spent a significant amount of its time during the Compensation Period, 103.80 hours, 

working on matters, and advising the Debtors, in connection with post-closing issues related to 

the 363 Sale that produced value of $81 million for the estates.  The issues confronted in the 

post-closing period were often complex because of (i) the nature of the Debtors’ business, where 

significant value derives from the Debtors’ relationships with its numerous ISOs and merchants, 

and (ii) certain issues implicated in the so-called rolling reserve funds that affected the sale 

process.  In order to close the 363 Sale on October 26, 2009 and to obtain the $81 million value 

for the estates, several matters had to be deferred until the post-closing period. Nixon Peabody’s 

effort  after the closing of the 363 Sale included advice to the Debtors and negotiation with all 
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parties including the purchaser, the lenders, the Committee and various other parties in interest to 

address post-closing issues related to the assumption or rejection of executory contracts and 

unexpired leases, allocation of purchase price, treatment of the sale proceeds escrowed to cover 

cure costs, the asserted rights of first refusal under certain agreements and the waiver of the 

restrictions on the transfer of rights under other agreements and resolution of cure issues related 

to the Debtors’ funded and unfunded ISO and merchant reserves.  In pursuing these matters, 

Nixon Peabody and the Debtors made efforts to balance the interests of the Debtors and their 

estates with those of their creditors   The 363 Sale was the center piece of these bankruptcy cases 

and the time and effort spent by Nixon Peabody during the Compensation Period to advise the 

Debtors and negotiate with numerous parties in interest on post-closing issues related to the 363 

Sale have been instrumental in providing value to these estates.  The detailed time entries of 

Nixon Peabody’s professionals that fall within this time category are attached here as Exhibit 

A.1. 

B. Business Operations (Amount: $8,348.00) 

13. Nixon Peabody expended 10.20 hours on work relating to business operations of 

the Debtors.  Nixon Peabody attorneys provided counseling and services in connection post-

closing ownership of certain assets, payments of administrative expenses, recovery of certain 

costs from the purchaser of the Debtors’ assets, cash management issues, insurance issues, the 

preparation and filing of the Monthly Operating Report required by the United States Trustee and 

various other operational issues.   The detailed time entries of Nixon Peabody’s professionals 

that fall within this time category are attached here as Exhibit A.2. 

C. Case Administration (Amount: $13,835.50) 

14. Nixon Peabody expended 20.80 hours on work relating to case administration.  

The efforts involved: generally representing and counseling the Debtors regarding general 
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administrative matters and issues as they arose; providing services related to the proper 

administration of these chapter 11 cases; and identifying matters that needed to be addressed in 

the wind-up of these Chapter 11 cases, and developing strategies to effectively deal with these 

matters.  In addition, Nixon Peabody advised the Debtors in connection with budgeting for post-

closing operations and how best to address issues that arose in the post-closing period on the 363 

Sale.  Nixon Peabody also communicated with the Committee on variety of issues, reviewed 

numerous pleadings filed in the case, and conferred with the Debtors regarding case strategy.  

The detailed time entries of Nixon Peabody’s professionals that fall within this time category are 

attached here as Exhibit A.3. 

D. Claims Administration and Objections (Amount: $6,394.00) 

15. Nixon Peabody expended 7.60 hours working on various claims matters including 

settlement of claim disputes, analysis and resolution of cure claims and negotiating claim 

disputes with non-debtor parties.  Nixon Peabody also prepared and filed the Claims Bar Date 

Motion and related notices. These efforts were principally related to claims implicated in the 

assumption of ISO and merchant agreements in connection with the successful 363 Sale.  The 

detailed time entries of Nixon Peabody’s professionals that fall within this time category are 

attached here as Exhibit A.4. 

E. Fee/Employment Applications (Amount: $8,089.00) 

16. Nixon Peabody expended 14.20 hours on work relating to preparation of its 

Second Monthly Fee Application, reviewing other professional fee applications and related 

matters in these cases.  The detailed time entries of Nixon Peabody’s professionals that fall 

within this time category are attached here as Exhibit A.5. 
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F. Financing (Amount: $5,786.50) 

17. Nixon Peabody expended 7.10 hours on work relating to the use of cash collateral 

and the related liquidating budget in these cases. These efforts included reviewing and revising 

drafts of the proposed cash collateral stipulation, and extensive negotiations with the lenders and 

other parties in interest on financing issues that had implications for the Debtors’ administration 

of these estates in the post-closing period.  These efforts were instrumental in securing the 

necessary postpetition financing as the Debtors prepared to wind up their business in the period 

after they closed on the 363 Sale and to permit for orderly post-sale administration of these 

estates.  The detailed time entries of Nixon Peabody’s professionals that fall within this time 

category are attached here as Exhibit A.6.  

G. Litigation (Amount: $69,566.50) 

18. Nixon Peabody expended 113.10 hours on work relating to various litigation 

matters pending when these Chapter 11 cases commenced as well as on litigation matters arising 

in these bankruptcy cases.  Most of the litigation is not controlled by the Debtors, but rather 

represents a dispute between the Term B Lenders and Harris over whether the unfunded Rolling 

Reserve must be cured as part of the assumption and assignment of various executory contacts.  

However, the Debtors must deal with this litigation because many documents have been 

requested for production, depositions have been noticed and hearings conducted for various 

reasons in relation to the litigation.  Nixon Peabody worked to protect documents from 

distribution, produce documents and advise the Debtors in connection with discovery and related 

matters arising in connection with the 363 Sale.  The detailed time entries of Nixon Peabody’s 

professionals that fall within this time category are attached here as Exhibit A.7. 
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H. Plan and Disclosure Statement (Amount: $17,596.00) 

19. Nixon Peabody expended 23.40 hours on work drafting of the liquidating Plan 

and Disclosure Statement and related matters in these cases.  In addition, Nixon Peabody spent 

significant time and effort negotiating with other parties in interest on issues related to the Plan 

and Disclosure Statement.  The detailed time entries of Nixon Peabody’s professionals that fall 

within this time category are attached here as Exhibit A.8. 

I. Meetings of and Communications with Creditors (Amount:  $3,513.00) 

20. Nixon Peabody expended 4.20 hours on work relating to meetings and 

communications with creditors. Nixon Peabody communicated with the Committee’s counsel 

and other professionals to provide information to creditors and to address the concerns of the 

Committee and its constituents related to claims resolution and Plan preparation.  In addition, 

Nixon Peabody reviewed numerous agreements and negotiated with creditors regarding cure 

objections on the assignment of executory contracts related to the 363 Sale. These efforts 

enabled the Debtors to work efficiently and constructively as they moved to wind down in the 

post-closing period after the successful 363 Sale.  The detailed time entries of Nixon Peabody’s 

professionals that fall within this time category are attached here as Exhibit A.9. 

J. Summary 

21. The foregoing discussion only summarizes and highlights the more significant 

professional services rendered during the Compensation Period by Nixon Peabody on behalf of 

the Debtors in connection with these chapter 11 cases.   

22. The matters handled by Nixon Peabody have required thoughtful effort by the 

partners, associates, law clerks and paraprofessionals of Nixon Peabody.  Nixon Peabody 

submits that, under often-challenging circumstances, it has provided its services achieved the 

foregoing results, and most notably obtaining Court approval for, and closing on, the 363 Sale, in 
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an expeditious and efficient manner, always mindful of the costs to the Debtors’ estates.  In all of 

these efforts, Nixon Peabody has been able to work within the budget for professional fees 

imposed on it by the financing orders in these cases. 

IV. THE COMPENSATION REQUESTED 

23. § 330 provides that a court may award a professional employed under § 327 of the 

Bankruptcy Code “reasonable compensation for actual necessary services rendered . . . and 

reimbursement for actual, necessary expenses.”  11 U.S.C. § 330(a)(1).  § 330 also sets forth the 

criteria for the award of such compensation and reimbursement.   

24. In the instant case, Nixon Peabody respectfully submits that the services for 

which it seeks compensation in this Application were necessary for and beneficial to the 

Debtors’ estates.  Nixon Peabody further submits that the compensation requested herein is 

reasonable in light of the nature, extent, and value of such services to the Debtors, their estates, 

and all parties in interest.  Principally, without the time and effort expended by Nixon Peabody 

during the Compensation Period related to issues arising in the aftermath of the Debtors’ 

successful 363 sale, significant value would have been lost to these estates and their constituents.  

As this Court has learned, this sale process was complex and the post-closing issues have been 

no less challenging for the Debtors.  Nixon Peabody provided substantial value to these estates in 

guiding the Debtors through these issues. 

25. In awarding compensation pursuant to §§ 330 and 331 of the Bankruptcy Code to 

professional persons employed under §§ 327 or 1103 of the Bankruptcy Code, the Court must 

take into account, among other factors, the cost of comparable non-bankruptcy services.  The 

legislative history of this section aptly explained the need to provide for compensation 

comparable to other non-bankruptcy legal services: 
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The effect of [section 330] is to overrule . . . cases that require fees to be 
determined based on notions of conservation of the estate and economy of 
administration.  If [those] cases were allowed to stand, attorneys that could earn 
much higher incomes in other fields would leave the bankruptcy arena.  
Bankruptcy specialists, who enable the system to operate smoothly, efficiently, 
and expeditiously, would be driven elsewhere, and the bankruptcy field would be 
occupied by those who could not find other work and those who practice 
bankruptcy law only occasionally almost as a public service.  Bankruptcy fees 
that are lower than fees in other areas of the legal profession may operate properly 
when the attorneys appearing in bankruptcy cases do so intermittently, because a 
low fee in a small segment of a practice can be absorbed by other work.  
Bankruptcy specialists, however, if required to accept fees in all cases that are 
consistently lower than fees they could receive elsewhere, will not remain in the 
bankruptcy field. 

H.R. Rep. No. 595, 95th Cong., 1st Sess. 329-30 (1977).  See also 124 Cong. Rec. H11,091-92 

(daily ed. Sept. 28, 1978); S17,408 (daily ed. Oct. 6, 1978). 

26. The professional services rendered by Nixon Peabody required, and will continue 

to require, an expenditure of substantial time and effort.  During the Compensation Period, in 

excess of 300 recorded hours have been expended by Nixon Peabody’s professionals and 

paraprofessionals in the rendition of the required professional services and for which Nixon 

Peabody seeks compensation.   

27. Nixon Peabody respectfully submits that application of the foregoing criteria 

justifies the compensation requested in this Application.  

28. Nixon Peabody has encountered complex and difficult legal and operational 

problems during the course of these bankruptcy cases, involving many areas of legal expertise in 

various areas.  The professional services rendered in those matters have been performed by 

attorneys with broad expertise and high levels of skill in their practice areas or specialty.  This 

highly professional and expert group of attorneys has ensured that the Debtors’ cases have 

progressed in an efficient manner.  Furthermore, in providing its services to the Debtors, Nixon 

Peabody again has been able to keep below the cap set for counsel fees and expenses in the DIP 
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budget.  The primary attorneys and their areas of expertise are set forth in Exhibit C attached 

hereto. 

29. During the Compensation Period, Nixon Peabody has been required to furnish 

extensive services that have often fully occupied the time of its attorneys, frequently to the 

preclusion of other firm matters and clients.  If this was not a case under the Bankruptcy Code, 

Nixon Peabody would charge the Debtors and expect to receive on a current basis, an amount at 

least equal to the amounts requested herein for the professional services rendered.  Pursuant to 

the criteria normally examined in bankruptcy cases, and based upon the factors to be considered 

in accordance with §§ 330 and 331 of the Bankruptcy Code, the results that have been achieved 

throughout this case more than substantiate charges in that amount.  The services that Nixon 

Peabody has rendered thus far have produced benefits that have inured to the Debtors, their 

estate and their creditors, as exemplified by the October 9, 2009 entry of the Sale Order. 

30. The prosecution of these matters to date justifies compensation at least in the 

amount requested.  Thus, Nixon Peabody requests that such compensation be allowed.  In view 

of the policy underlying §§ 330 and 331 of the Bankruptcy Code that attorneys in bankruptcy 

cases be compensated on a parity with attorneys practicing in other fields, it is respectfully 

submitted that compensation should be allowed as requested. 

31. In view of the foregoing, Nixon Peabody respectfully requests that it be allowed 

compensation in the amount of  $186,977.50  for the Compensation Period. 

V. DISBURSEMENTS 

32. Nixon Peabody incurred $3,995.64 in expenses in providing professional services 

during the Compensation Period.  A summary of the expenses incurred by Nixon Peabody during 

the Compensation Period is attached hereto as Exhibit D. 
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33. With respect to photocopying expenses, Nixon Peabody charges all of its clients 

$0.10 per page for copies made.  With respect to facsimile expenses, Nixon Peabody excludes 

charges for incoming facsimile transmissions.  Nixon Peabody includes charges for outgoing 

facsimiles at $1.00 per page.  These charges are intended to cover Nixon Peabody’s direct 

operating costs for photocopying and facsimile facilities, which costs are not incorporated into 

the Nixon Peabody hourly billing rates.  Only clients who actually use photocopying, facsimile, 

and other office services of the types set forth in the expense summary are separately charged for 

such service.  The effect of including such expenses as part of the hourly billing rates would 

impose that cost upon clients who do not require extensive photocopying, facsimile, and 

document production facilities and services.  The amount of the standard photocopying and 

facsimile charge is intended to allow Nixon Peabody to cover the related expenses of its 

photocopying and telecopying service.   

34. If time constraints imposed by the circumstances of this case require Nixon 

Peabody’s attorneys and other employees to devote substantial amounts of time during the 

evenings and on weekends to the performance of legal services on behalf of the Debtors, 

consistent with firm policy, attorneys and other employees of Nixon Peabody who worked late 

into the evenings are reimbursed for their reasonable meal costs and their cost for transportation 

home.  Nixon Peabody’s regular practice is not to include components for those charges in 

overhead when establishing billing rates, and to charge its clients for these and all other out-of-

pocket disbursements incurred during the regular course of the rendition of services. 

35. In addition, same day and overnight delivery of documents and other materials 

may be required at times as a result of deadlines and/or emergencies necessitating the use of such 
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express services.  These disbursements are not included in Nixon Peabody’s overhead for the 

purpose of setting billing rates.   

36. Nixon Peabody has made every effort to minimize its disbursements in this case.  

The actual expenses incurred in providing professional services were absolutely necessary, 

reasonable and justified under the circumstances to serve the needs of the Debtors, their estates 

and creditors.  None of the travel-related expenses of Nixon Peabody attorneys included herein 

were for first-class airfare, luxury accommodations, or deluxe meals. 

37. In view of the foregoing, Nixon Peabody respectfully requests that it be 

reimbursed in the amount of $3,994.64 for expenses incurred during the Compensation Period. 

VI. CONCLUSION 

38. The legal services summarized by this Application and rendered by Nixon 

Peabody to the Debtors during the Compensation Period were substantial, professional, and 

beneficial to the Debtors.  They were reasonable and necessary to the preservation and 

maximization of the Debtors’ estates. 

39. As noted above, the amounts sought by Nixon Peabody consist only of actual and 

reasonable billable time expended by attorneys of  $186,977.50 and actual and necessary 

disbursements made by Nixon Peabody of $3,995.64 during the Compensation Period.  As 

demonstrated throughout this Application, the other factors typically considered in determining 

compensation -- including complexity, results achieved, special expertise, magnitude of the 

matter, and professional standing -- all militate toward the conclusion that the amount of 

compensation requested by Nixon Peabody is necessary, fair, and reasonable. 

40. In light of (a) the complexity of these matters, (b) the results achieved, (c) the 

significant contributions made and time devoted, often under severe time constraints and to the 
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preclusion of other matters, (d) awards of compensation in similar cases, and (e) other factors 

pertinent to the allowance of compensation, Nixon Peabody believes that the compensation 

sought herein is fair and reasonable and is authorized under the relevant provisions of the 

Bankruptcy Code, the Bankruptcy Rules, the Local Rules, the Guidelines, and the Order of this 

Court setting forth the procedures for the payment of professionals in this case. 

41. All services for which compensation is sought were performed for, and on behalf 

of, the Debtors and their estates, and not on behalf of any other creditor or party in interest.  

Nixon Peabody is charging its standard hourly rate for professionals performing services.  No 

payments have heretofore been made or promised to Nixon Peabody for services rendered, or to 

be rendered, in connection with these cases, except as described in this Application.  Nixon 

Peabody has not entered into any agreement, express or implied, with any other party in interest 

for the purpose of fixing or sharing fees or other compensation to be paid for professional 

services rendered in this case. 

VII. CERTIFICATE OF COMPLIANCE AND WAIVER 

42. The undersigned representative of Nixon Peabody certifies that he has reviewed 

the requirements of Del. Bankr. LR 2016-2 and that this Application substantially complies to 

that Local Rule.  To the extent that this Application does not comply in all respects with the 

requirements of Del. Bankr. LR 2016-2, Nixon Peabody believes that such deviations are not 

material and respectfully requests that any such requirement be waived. 

WHEREFORE, Nixon Peabody respectfully requests that this Court enter an 

order (a) directing the payment of (i) $186,977.50 as compensation for the Compensation Period; 

and (ii) reimbursement of actual and necessary expenses incurred and recorded by Nixon 
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Peabody for the Compensation Period in the amount of $3,995.64; and (b) granting such other 

and further relief as this Court deems just and proper. 

Dated: December 10, 2009    NIXON PEABODY LLP 

 
 
  /s/ Lee Harrington   
Mark N. Berman 
Dennis J. Drebsky 
Lee Harrington (DE No. 4046) 
437 Madison Avenue 
New York, New York  10022 
Telephone:  (212) 940-3000 
Facsimile:  (212) 940-3111 
 
Counsel for the Debtors  
and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 
 
CD LIQUIDATION CO. PLUS, LLC, f/k/a 
CYNERGY DATA, LLC, et al.,1 
 
            Debtors. 

Chapter 11 
 
Case No. 09-13038 (KG) 
 
Jointly Administered  
 
Hearing Date: TBD 
Objection Deadline: December 30, 2009 at 4:00 p.m. 

 
NOTICE OF THIRD MONTHLY APPLICATION OF NIXON PEABODY LLP, COUNSEL 

FOR THE DEBTORS, FOR ALLOWANCE OF COMPENSATION FOR SERVICES 
RENDERED AND REIMBURSEMENT OF EXPENSES INCURRED FROM 

 NOVEMBER 1, 2009 THROUGH NOVEMBER 30, 2009 
 
TO: All parties on the Attached Service List 
 

Nixon Peabody LLP, counsel for the Debtors (hereinafter referred to as 
“Applicant”) has filed its Third Monthly Application of Nixon Peabody LLP, counsel for the 
Debtors, for Allowance of Compensation for Services Rendered and Reimbursement of 
Expenses incurred from November 1, 2009 through November 30, 2009 (the “Application”). 

All objections and other responses (collectively, “Objections”) to the Application 
must be:  (i) filed with the Clerk of the United States Bankruptcy Court for the District of 
Delaware, 824 Market Street, 3rd Floor, Wilmington, Delaware 19801, on or before December 
30, 2009 at 4:00 p.m. (ET) (the “Objection Deadline”); and (ii) served so as to be actually 
received no later than the Objection Deadline by the following entities: 

 
Office of the United States Trustee 
844 King Street 
Room 2313 
Wilmington, Delaware 19801  
Attn: Thomas P. Tinker, Esq. 
 

Cynergy Data, LLC 
30-30 47th Avenue 
9th Floor 
Long Island City, NY 11101 

Nixon Peabody LLP 
437 Madison Avenue 
New York, NY 10056 
Attn: Dennis J. Drebsky, Esq. 

Pepper Hamilton LLP 
Hercules Plaza,  Suite 5100 
1313 N. Market Street, P.O. Box 1709 
Wilmington, Delaware 19899-1709 
Attn: David B. Stratton, Esq. 
Evelyn J. Meltzer, Esq. 
John H. Schanne, II, Esq. 
 

                                                 
1   The Debtors are the following entities (with the last four digits of their federal tax identification numbers in 
parentheses): Cynergy Data, LLC (8677); Cynergy Data Holdings, Inc. (8208); Cynergy Prosperity Plus, LLC 
(4265).  The mailing address for the Debtors is 30-30 47th Avenue, 9th Floor, Long Island City, New York 11101. 
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Ashby & Geddes  
500 Delaware Avenue, 8th Floor  
P.O. Box 1150  
Wilmington, DE 19899 
Attn: Gregory Alan Taylor, Esq. 
Karen B. Skomorucha, Esq. 
 

 
 

 
A HEARING ON THE APPLICATION WILL BE SCHEDULED at the Court’s 

convenience before the Honorable Kevin Gross, United States Bankruptcy Court for the District 
of Delaware, 824 Market Street, Wilmington, Delaware 19801, only in the event there are one or 
more objection(s) to the Application as filed and served in accordance herewith. 

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE 
COURT MAY GRANT THE RELIEF DEMANDED IN THE APPLICATION WITHOUT 
FURTHER NOTICE OR HEARING. 

Dated:  December 10, 2009 
             Wilmington, Delaware 
 

Respectfully submitted, 
 
PEPPER HAMILTON LLP 
 
 
/s/  Evelyn J. Meltzer                        
David B. Stratton (DE No. 960) 
Evelyn J. Meltzer (DE No. 4581) 
John H. Schanne, II (DE No. 5260) 
Hercules Plaza, Suite 5100 
1313 Market Street 
P.O. Box 1709 
Wilmington, DE 19899-1709  
Telephone: (302) 777-6500 
Facsimile: (302) 421-8390 
 
-and- 
 
NIXON PEABODY LLP 
Mark N. Berman 
Dennis J. Drebsky 
Lee Harrington (DE No. 4046) 
437 Madison Avenue 
New York, New York  10022 
Telephone:  (212) 940-3000 
Facsimile:  (212) 940-3111 
 
Counsel for the Debtors  
and Debtors in Possession 
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EXHIBIT A 
 

NIXON PEABODY LLP 
 

Counsel to Cynergy Data, LLC, et al. 
Debtors and Debtors in Possession 

 
 
 

Itemized Invoices for the Period November 1, 2009 through November 30, 2009 
 
 

[See attached] 
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CERTIFICATE OF SERVICE 

I, Evelyn J. Meltzer, hereby certify that on the 10th day of December, 2009, I 

caused the foregoing Third Monthly Application of Nixon Peabody LLP, counsel for the 

Debtors, for Allowance of Compensation for Services Rendered and Reimbursement of 

Expenses incurred from November 1, 2009 through November 30, 2009 to be served upon 

the following individuals listed by first-class mail, postage prepaid. 

 

Office of the United States Trustee 
844 King Street 
Room 2313 
Wilmington, Delaware 19801  
Attn: Thomas P. Tinker, Esq. 
 

Cynergy Data, LLC 
30-30 47th Avenue 
9th Floor 
Long Island City, NY 11101 
 

Ashby & Geddes  
500 Delaware Avenue, 8th Floor  
P.O. Box 1150  
Wilmington, DE 19899 
Gregory Alan Taylor, Esq. 
Karen B. Skomorucha, Esq. 
 

 

 

  /s/ Evelyn J. Meltzer  
Evelyn J. Meltzer 
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