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OBJECTION OF THE RETIRED DETROIT POLICE  
MEMBERS ASSOCIATION TO CITY OF DETROIT CHAPTER 9 PETITION 

 The Retired Detroit Police Members Association (“RDPMA”), by and through its 

attorneys, Strobl & Sharp, P.C., hereby submits this Objection to the Chapter 9 Petition filed by 

the City of Detroit.  

I. 
PRELIMINARY STATEMENT 

The primary purpose of a Chapter 9 bankruptcy “is to allow the municipal unit to 

continue operating while it adjusts or refinances creditor claims with minimum (and in many 

cases, no) loss to its creditors.”  H.R. Rep. 95-595 at 263 (1977), reprinted other authorities 1978 

USCCAN 5963, 6221.  The general policy considerations are the same as for Chapter 11 

reorganization – to give “the debtor a breathing spell from debt collection efforts in order that it 

can work out a repayment plan with its creditors.”  Id.  In order to be eligible for relief under 

Chapter 9, a municipality, such as the City of Detroit, must meet the eligibility requirements of 

Section 109(c) of the Bankruptcy Code.  11 USC § 109(c).  Chapter 9 was not intended to create 

authority, carte blanche, for municipalities to seek bankruptcy relief.   

“Municipal bankruptcy is quite unlike bankruptcy for individuals or private 
corporations. The bankruptcy court's jurisdiction should not be exercised lightly 
in chapter 9 cases, in light of the interplay between Congress' bankruptcy power 
and the limitations on federal power under the Tenth Amendment.  Considering 
the bankruptcy court's severely limited control over the debtor, once the petition is 
approved, access to chapter 9 relief has been designed to be an intentionally 
difficult task.”   
 

In re Sullivan County Reg’l Refuse Disposal Dist., 165 B.R. 60, 82 (Bankr. D.N.H  1994). 

While Michigan authorizes the filing of a Chapter 9 by municipalities, such authorization 

is not without limit.  Even assuming that the City of Detroit met its burden of establishing its 

eligibility for relief under Section 109(c) of the Bankruptcy Code, the Michigan Constitution 
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places specific restrictions on what actions the municipality can take while in Chapter 9.  Article 

IX, Section 24, of the Michigan Constitution specifically provides that “[t]he accrued financial 

benefits of each pension plan and retirement system of the state and its political subdivisions 

shall be a contractual obligation thereof which shall not be diminished or impaired thereby.”  

Any provision in Michigan law allowing for the Chapter 9 filing by municipalities cannot simply 

disregard the constitutional protections afforded the pension benefits of public employees.  

II. 
PROCEDURAL AND FACTUAL BACKGROUD 

A. General Background 

1. The Retired Detroit Police Members Association 

The RDPMA is a recently formed association of retired members of all ranks of the 

Detroit Police Department.  It is properly organized and operating pursuant to bylaws and 

appropriate governing documents.  It has actively organized retired sworn Detroit Police 

personnel all of whom are currently receiving or will receive pension benefits under the Police 

Fire Retirement System (“PFRS”) in order to provide meaningful information and representation 

to its members.  The RDPMA is a completely independent association that does not have any 

affiliation with other retiree associations and its chief mission is the protection of the pensions 

due to the retired Detroit Police Department personnel.  The RDPMA currently has hundreds of 

active dues-paying members. 

2. Richard D. Snyder, Governor of Michigan 

Richard D. Snyder (“Snyder” or “Governor”) was elected governor of the State of 

Michigan on November 2, 2010.  On December 30, 2010, Snyder was sworn in as the 48th 

governor of Michigan.  His oath of office, as set forth in Article XI, Section 1 of the Michigan 

Constitution required him to swear an oath to support the Constitution of the United States as 
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well as the Constitution of the State of Michigan.  In March of 2011, Snyder signed Public Act 4 

(PA 4) into law, expanding the powers of emergency managers in the State of Michigan.  See 

M.C.L. § 141.1503 et seq.  Since taking office, Snyder has actively and aggressively placed local 

governments and governmental agencies under state control. 

3. Kevin Orr, Emergency Manager 

Kevin Orr (“Orr” or “Emergency Manager”) was appointed as the Emergency Financial 

Manager of the City of Detroit by the Governor and the State Treasurer, Andy Dillon, on March 

14, 2013, pursuant to Public Act 72 of 1990, the Local Government Fiscal Responsibility Act, 

M.C.L. § 141.1201, et seq. (“PA 72”), the predecessor to PA 4 and Public Act 436, the Local 

Financial Stability and Choice Act, M.C. L. § 141.1541, et seq. (“PA 436”)  Ostenibly, PA 436 

became effective on March 28, 2013.  Orr has continued to act as the Emergency Manager of the 

City of Detroit under PA 436.   

On March 23, 2013, the Governor and the State Treasurer caused the appointment of 

Kevyn D. Orr (“Orr”) as the emergency financial manager of the City of Detroit pursuant to PA 

72.  On March 28, 2013 PA 436 became effective and Orr became the emergency manager of the 

City of Detroit. 

Before taking office, Orr was required to take and swear an oath of office similar to the 

oath taken by Snyder.  Despite the provisions in Article IX, Section 24 of the Michigan 

Constitution and in total disregard of his oath of office, on June 14, 2013, Orr issued a Proposal 

for Creditors (the “Orr Plan”) which specifically provided that “there must be significant cuts in 

accrued, vested pension amounts for both active and currently retired persons.”  See Declaration 

of Kevin D. Orr in Support of City of Detroit, Michigan’s Statement of Qualifications Pursuant 

to Section 109(c) of the Bankruptcy Code, Exhibit A, pg. 109 (hereafter “Docket No. 11”).  It is 
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clear that despite his oath of office, Orr has never attempted to comply with the provisions of the 

Michigan Constitution as they relate to pension benefits of municipal retirees.  

Pursuant to the Orr Plan issued on June 14, 2013, some 33 days prior to the filing of the 

Petition in this matter, it is the Emergency Manager’s position that unpaid pension obligations of 

the Detroit retirees are “unsecured claims” to be impaired in any forthcoming Chapter 9 

bankruptcy proceeding with a proposed distribution to be a pro rata share of an unsecured post-

petition note with a face value of $2,000,000,000.00.  See Docket No. 11.  Even without the 

benefit of a Chapter 9, it is clear that Orr intended to disregard the Michigan Constitution by 

impairing the pension benefits of the Detroit retirees. 

4. The History of PA 436 

In 1990, the Michigan Legislature enacted PA 72, the Local Government Fiscal 

Responsibility Act.  PA 72 established a procedure for Michigan’s Governor to appoint 

emergency managers, and gave those emergency managers the power to address a local 

government’s financial crises.  City of Pontiac Retired Employees Ass'n v. Schimmel, 2013 U.S. 

App. LEXIS 16519 (6th Cir. Mich. 2013).  See Exhibit A.  However, PA 72 failed to provide 

such emergency managers with a mechanism through which they could effectively modify 

collective bargaining acts and pension agreements, two municipal obligations that are frequently 

cited as the largest causes of the brand fiscal strain leading to the appointment of an emergency 

manager. 

In March of 2011, Snyder signed PA 4, the Local Government and School District Fiscal 

Accountability Act into law.  M.C.L. §141.1503.  PA 4 not only repealed PA 72, it also provided 

emergency managers with specific authority to temporarily reject modify or terminate existing 

collective bargaining agreements.  Id. (citing M.C.L. §141.1519(1)(k)). 
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The enactment of PA 4 provoked litigation and in August of 2012, the Michigan Supreme 

Court ordered the Board of State Canvasers to certify the referendum for the November 2012 

ballot.  Id (citing Stand Up For Democracy v. Sec’y of State, 492 Mich. 588 (2012)).  This 

certification suspended the operation of PA 4 pending the outcome of the referendum Id (citing 

M.C.L. §168.477(2)).   

On November 6, 2012, Michigan voters voted to reject PA 4, thereby cancelling PA 4. 

Upon the cancellation of PA 4, the lame duck Michigan Legislature passed, and Snyder 

signed into law, a substantively similar law in PA 436.  In an effort to insulate PA 436 from a 

voter referendum, the Legislature attached an insignificant spending provision to the bill 

rendering the bill beyond voter review.   

Apparently unaffected that voters had just rejected Public Act 4, the 
Michigan Legislature enacted, and the Michigan Governor signed, 
Public Act 436.  Public Act 436 largely reenacted the provisions of 
Public Act 4, the law that Michigan citizens had just revoked.  In 
enacting Public Act 436, the Michigan Legislature included a minor 
appropriation provision, apparently to stop Michigan voters from 
putting Public Act 436 to a referendum. 
 

City of Pontiac, 2013 U.S. App. LEXIS 16519, at **5-6 (citing M.C.L. §§ 141.1574, 1575).  

Exhibit A. The enactment of PA 436 made a mockery of the Michigan constitutional provision 

preserving to the people the power to approve and reject laws.  Mich. Const., Art. II, Section 9.  

 On July 3, 2013, participants in the City of Detroit General Retirement System filed two 

suits against Snyder and the State Treasurer in Ingham County Circuit Court seeking declaratory 

judgments finding that PA 436 violates Article IX, Section 24 of the Michigan Constitution to 

the extent it purports to allow the impairment of accrued retiree benefits in a chapter 9 

bankruptcy proceeding and temporary restraining orders prohibiting the Governor from 

authorizing the filing of a Chapter 9 by the Emergency Manager.  See Flowers v. Snyder, Case 
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No. 13-729-CA; Webster v. Snyder, Case No. 13-734-CA (the “Retiree State Court Cases”).  

Based on the allegations of counsel in the Retiree State Court Cases, the Governor and his agents 

duped the plaintiffs into delaying the hearing on their requests for restraining orders in order to 

allow the City to time file its Chapter 9 proceeding before the state court could issue any order.  

See Objection of Robbie Flowers, Michael Wells, Janet Whitson, Mary Washington, Bruce 

Goldman and International Union, UAW to Motion of Debtor, Pursuant to Section 105(a) of the 

Bankruptcy Code, for Entry of an Order Extending the Chapter 9 Stay to Certain (A) State 

Entities, (B) Non-Officer Employees and (C) Agents and Representatives of the Debtor (Docket 

No. 146)(the “Flowers Objection”).  On July 17, 2013, the Police and Fire Retirement System of 

the City of Detroit (“PFRS”) and the General Retirement System of the City of Detroit 

(“GRS”)(collectively PFRS and GRS will be referred to as the “Retirement Systems”) filed a 

third complaint in Ingham County Circuit Court against the Governor and Emergency Manager 

seeking similar relief as requested in the Retiree State Court Cases.   

 On July 19, 2013, Ingham County Circuit Court Judge Rosemarie Aquilina, entered an 

Order of Declaratory Judgment (the “Declaratory Judgment”) in the matter of Webster v. The 

State of Michigan (Case No. 13-434-CZ) concluding that the State of Michigan’s legal basis for 

commencement of the City of Detroit’s Chapter 9 proceeding violated the Constitution of the 

State of Michigan.  Therefore, Judge Aquilina concluded, the filing of the Chapter 9 Petition by 

the Emergency Manager was without proper authority.  See Exhibit B.  

B. Procedural Posture  

On July 18, 2013, at approximately 4:06 p.m., as the Plaintiffs in the Retiree State Court 

Cases were seeking an injunction in the Ingham County Circuit Court, the City of Detroit filed 

its Chapter 9 Petition.  On July 19, 2013, the Debtor filed a Motion Pursuant to Section 105(a) of 
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the Bankruptcy Code, for Entry of an Order Extending the Chapter 9 Stay to Certain (A) State 

Entities, (B) Non-Officer Employees and (C) Agents and Representatives of the Debtor and a 

Motion of Debtor, Pursuant to Section 105(a) of the Bankruptcy Code, for Entry of an Order 

Confirming the Protections of Sections 362, 365 and 922 of the Bankruptcy Code (Docket Nos. 

56 and 53 respectively)(collectively, the “Stay Motions”).  The RDPMA did not object to the 

entry of the orders relating to the Stay Motions, and on July 25, 2013 the Court entered orders 

granting the relief requested, and staying the Pre-Petition Litigation. 

Also on July 19, 2013 the Debtor filed a Motion Pursuant to Section 1102(a)(2) of the 

Bankruptcy Code for Entry of an Order Directing the Appointment of a Committee of Retired 

Employees (the “Committee Appointment Motion”).  The RDPMA filed a limited objection to 

the Committee Appointment Motion.  After a hearing held on August 2, 2013, the Court entered 

an Order Pursuant to Section 1102(a)(2) of the Bankruptcy Code Directing the Appointment of a 

Committee of Retired Employees (the “Retiree Committee Order”).  As a result of the entry of 

the Retiree Committee Order, the Office of the United States Trustee has solicited interest in 

participation on the retiree committee and has scheduled a formation meeting for Tuesday, 

August 20, 2013.  It is anticipated that a retiree committee will be formed and will engage 

professionals that will be granted sufficient time to file an objection to eligibility on behalf of the 

Retiree Committee.  

Finally, on August 6, 2013, this Court entered a Notice of Commencement of Case Under 

Chapter 9, Notice of Automatic Stay and Purposes of Chapter 9, Notice of Deadline and 

Procedures for Filing Objections to the Chapter 9 Petition and Notice of the City’s Motion to 

Limit Notice (the “Commencement Notice”.)  The Commencement Notice detailed a proposed 

schedule for the adjudication of any objections to the City of Detroit’s eligibility as a Chapter 9 
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debtor.  The proposed schedule relating to objections to the Debtor’s eligibility begins with an 

objection deadline of August 19, 2013 and concludes with a hearing on eligibility to be held on 

October 23, 2013. 

III. 
ARGUMENT 

A. Legal Standard 

Under Section 921(c) of the Bankruptcy Code, a municipality’s bankruptcy petition must 

be dismissed if either the debtor did not file the petition in good faith or the debtor does not meet 

the requirements of Chapter 9.  11 USC § 921(c); In re Valley Health Sys., 383 BR 156, 160 

(Bankr. C. D. Cal. 2008) (despite permissive language of the statute, section 921(c) requires 

dismissal if debtor is not eligible for relief under Chapter 9).  Thus, an entity may be a debtor 

under Chapter 9 if the entity files its petition in good faith, and: 

(1) is a municipality; 
 

(2) is specifically authorized, in its capacity as a municipality or by name, to be a 
debtor under such chapter by State law, or by a governmental officer or organization 
empowered by State law to authorize such entity to be a debtor under such chapter; 
 
(3) is insolvent; 
 
(4) desires to effect a plan to adjust such debts; and 
 
(5)  (A) has obtained the agreement of creditors holding at least a majority in amount 
of the claims of each class that such entity intends to impair under a plan in a case 
under such chapter; 

(B) has negotiated in good faith with creditors and has failed to obtain the 
agreement of creditors holding at least a majority in amount of the claims of each 
class that such entity intends to impair under a plan in a case under such chapter; 
 
 (C) is unable to negotiate with creditors because such negotiation is 
impracticable; or 
 
 (D) reasonably believes that a creditor may attempt to obtain a transfer that is 
avoidable under section 547 of this title. 
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11 USC § 109(c).  The debtor bears the burden of establishing that it meets each of those five 

statutory requirements of Section 109(c).  In re Valley Health, 383 BR at 161; In re County of 

Orange, 183 BR 594, 599 (Bankr. C. D. Cal. 1995).  As one court explained “[t]he bankruptcy 

court’s jurisdiction should not be exercised lightly in Chapter 9 cases . . . .Considering the 

bankruptcy court’s severely limited control over the debtor, once the petition is approved, access 

to Chapter 9 relief has been designed to be an intentionally difficult task.”  In re Sullivan County 

Reg’l Refuse Disposal Dist., 165 BR at 82. 

B. The City of Detroit is Not Eligible for Relief Under Chapter 9 

1. PA 436 does not Authorize Petitioner’s Chapter 9 Petition  

Bankruptcy Code Section 109(c) allows those municipalities that have been specifically 

authorized by state law or a state official empowered by state to authorize such entity to be a 

debtor under Chapter 9.  11 USC § 109(c)(2).  It follows that any law upon which the state or a 

state official relies upon for the authorization for a Chapter 9 filing must be consistent with the 

balance of the laws, including the constitution, of the state in question.   

In the present instance, PA 436 was passed in derogation of the Michigan constitutional 

requirement granting citizens of the State of Michigan the power of referendum and, even if not 

subject to attack, cannot be interpreted to allow the Governor or an Emergency Manager to 

disregard constitutional mandates.  As indicated, PA 436 was passed in the dark of night after the 

Michigan electorate had rejected PA 4, a law inherently designed to accomplish the same goals 

as PA 436.  In an effort to avoid subjecting PA 436 to rejection through the referendum process, 

an insignificant spending provision was attached.  The spending provision removed PA 436 from 

scrutiny of the Michigan electorate as required by Article II, Section 9 of the Michigan 

Constitution which provides, in relevant part specifically that “[t]he people reserve to themselves 
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. . . the power to approve or reject laws enacted by the legislature, called the referendum. . . . The 

power of referendum does not extend to acts making appropriations for state institutions or to 

meet deficiencies in state funds”  Mich. Const., Art. II, §9.  In reviewing the manner in which PA 

4 was enacted and rendered effective, the Sixth Circuit noted that “[a]pparently, the Michigan 

Legislature believes the Michigan Constitution can be ignored.”  City of Pontiac Retired 

Employees Ass’n., supra, at *17.  The City of Pontiac Court noted that PA 4 typifies the “farce” 

the Michigan Legislature is willing to engage in in passing legislation beyond the scope of the 

Michigan Constitution.  Id.  “An act of the legislature, repugnant to the constitution, is void.” 

Oliver v. Kalamazoo Board of Education, 346 F. Supp. 766 (W.D. Mich. 1971).   

Assuming that upon review PA 436 would be held to be constitutional despite the 

Michigan Legislature’s clear disregard of the rejection of PA 4 by the electorate and the artifice 

used by the Legislature to avoid the constitutional provision requiring a referendum, PA 436 

must nonetheless be read in conjunction with the balance of the Michigan Constitution.  "Thus, 

wherever possible, we will interpret a statute as consistent with applicable constitutional 

provisions, seeking to harmonize Constitution and statute. [citations omitted].”  California 

Housing Finance Agency v. Elliott, 17 Cal. 3d 575, 594 (1976).  PA 436 cannot simply read 

Article IX, Section 24 out of the Michigan Constitution.  It is beyond the power of the 

Legislature to delegate to the federal bankruptcy courts the power to do indirectly that which the 

City is prohibited from doing directly itself.   

In its June 14, 2013 “Proposal for Creditors,” the City of Detroit and Orr declared that it 

would treat the pension obligations as unsecured debt.  (Docket No. 11, p. 116). By intending to 

treat the pension obligations as unsecured debt, the City of Detroit is acting in direct violation of 

the Michigan Constitution. Michigan has held that the contracts clause can be impaired in order 
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to “safeguard the vital interests of the people.” See Romein v. General Motors Corp., 436 Mich. 

515, 534 (Mich. 1990)(quoting Energy Reserves Group, Inc v. Kansas Power & Light Co, 459 

U.S. 400, 410 (1983)). However, Article IX, §24 does not allow a similar impairment of pension 

obligations. Case law reaffirms that the pension provision of the Michigan Constitution “protects 

those persons covered by a state or local pension or retirement plan from having their benefits 

reduced.” Seitz v. Probate Judges Retirement System, 189 Mich. App. 445, 451 (Mich. Ct. App. 

1991). It is further explained that “the benefits of pension plans are in a sense deferred 

compensation for work performed…which should not be diminished by the employing unit after 

the service has been performed." Advisory Opinion re Constitutionality of 1972 PA 258, 389 

Mich. 659, 663 (1973)(quoting 1 Official Record, Constitutional Convention 1961, 770-771). 

Thus, the City of Detroit cannot diminish the already accrued financial benefits without ignoring 

the constitutional obligations set forth in Article IX, §24. 

Any action taken by the Governor or State Treasurer pursuant to PA 436 that ignores the 

constitutional mandates in Article IX, Section 24, would be beyond their constitutional authority 

and therefore “null and void.”  The Michigan Supreme Court has historically recognized that the 

governor is bound by the Michigan Constitution and any action outside his constitutional 

authority is ultra vires and void ab initio.   Dullam v. Willson, 53 Mich. 392 (1884) (finding for 

the respondent trustee on the ground that the statute pursuant to which the governor purported to 

act was invalid because it violated the Constitution of 1835, in effect when the statute was 

enacted, notwithstanding that our Constitution of 1850, as amended in 1862, expressly 

authorized the governor to exercise the power of removal such as the legislature had purported to 

grant him in the statute of 1846).  See also, City of Gaylord v. Gaylord City Clerk, 378 Mich. 
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273, 331 (1966); McCartney v. Attorney General, 231 Mich. App. 772, 726 (1998).  An act that 

is void ab initio, is null and void for all purposes as of the time it occurs. 

Snyder exceeded his constitutional authority when he authorized the filing of a Chapter 9 

Petition by the Emergency Manager knowing he would propose a plan of adjustment impairing 

the accrued pension benefits of the City of Detroit Retirees.  Section 26(a) of PA 436 specifically 

authorizes the Govenor to place contingencies on any bankrupty filing by the City of Detroit.  By 

failing to condition the actions the Emergency Manager could take with respect to the Detroit 

retirees’ pensions.  The authorization for the Emergency Manager to file a Chapter 9 was void ab 

initio and therefore the Chapter 9 filing by City of Detroit was void.   

2. The City did not File its Bankruptcy Petition in Good Faith 

 Section 921(c) of the Bankruptcy Code provides that “[a]fter any objection to the 

petition, the court, after notice and a hearing, may dismiss the petition if the debtor did not file 

the petition in good faith or if the petition does not meet the requirements of this title.”  11 USC 

§921(c). The essence of this good faith requirement is to "prevent abuse of the bankruptcy 

process."  In re Villages at Castle Rock Metro Dist. No. 4,145 B.R. 76, 81 (Bankr. D. Colo. 

1990).   

The Bankruptcy Code does not define good faith.  Courts have looked to the good faith 

requirements for Chapter 11 cases to determine whether a Chapter 9 Petition has been filed in 

good faith.  Id.; see also, In re County of Orange, 183 B.R. at 608.  The “relevant considerations 

in the comprehensive analysis for § 921 good faith include whether the City's financial problems 

are of a nature contemplated by chapter 9, whether the reasons for filing are consistent with 

chapter 9, the extent of the City's prepetition efforts to address the issues, the extent that 

alternatives to chapter 9 were considered, and whether the City's residents would be prejudiced 
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by denying chapter 9 relief.”  In re City of Stockton, California, 493 B.R. 772, 794 (Bankr. E.D. 

Cal. 2013)(citing 2 COLLIER ON BANKRUPTCY ¶ 921.04[2]). 

 It is clear that the City of Detroit’s bankruptcy filing lacks the good faith required by 

Section 921(c).  As demonstrated by the Flowers Objection (Docket No. 146), the Chapter 9 

Petition was filed literally minutes before the plaintiffs in the various state court suits argued 

their motions for restraining orders prohibiting the filings.  The hearings on the restraining orders 

were delayed in good faith by the state court plaintiffs, based on the Flowers Objection, based 

upon the bad faith request of the Attorney General’s Office in a ruse to avoid a hearing before 

the Chapter 9 Petition could be filed.  The filing was an attempt by the Emergency Manager to 

avoid a negative state court ruling that may have prohibited or at least limited his authority to file 

a Chapter 9 Petition.  

Moreover, the prepetition actions of the Emergency Manager tend to indicate that at all 

times since his appointment the City was on a path careening towards a Chapter 9 filing.  There 

were no negotiations with creditors – merely a take it or leave it proposal.  There is no evidence 

the City investigated other alternatives that may have avoided the Chapter 9 bankruptcy.  The 

bankruptcy filing was, and always has been, viewed by the Governor and the Emergency 

Manager as the only means available to take control of the City’s finances. 

3. The City is not a Debtor Authorized to Effect a Plan to Adjust Pension 
Debts Under 11 USC §109(c)(2) and (4) 

 
 To be eligible for Chapter 9 relief, a petitioning municipality must meet the five criteria 

listed in § 109(c).  Specifically, under § 109(c)(2) a municipality may be a Chapter 9 debtor only 

if it, “is specifically authorized, in its capacity as a municipality or by name, to be a debtor under 

such chapter by State law, or by a governmental officer or organization empowered by State law 

to authorize such entity to be a debtor under such chapter . . . .”  Further, the municipality must, 
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“desire[ ] to effect a plan to adjust such debts.”  11 U.S.C. §109(c)(4).  The burden of 

establishing eligibility is on the debtor.  In re Valley Health Sys., 383 B.R. at 161 (Bankr. CD. 

Cal. 2008); see also In re Barnwell County Hosp., 459 B.R. 903, (Bankr. D. S.C. October 27, 

2011); In re Pierce County Housing Authority, 414 B.R. 702, 710 (Bankr. W.D. Wash. 2009); In 

re Alleghany-Highlands Economic Development Authority, 270 B.R. 647, 649 (Bankr. W.D. Va. 

2001).  If the petitioner is unable to demonstrate that all elements have been satisfied, the petition 

must be dismissed.  In re New York City Off-Track Betting Corp., 427 B.R. 256, 264 (Bankr. 

S.D.N.Y. 2010) (citing lnt'l Ass'n of Firefighters, Local 1186 v. City of Vallejo (In re City of 

Vallejo), 408 B.R. 280, 289 (B.A.P. 9th Cir. 2009).   

a. The Tenth Amendment Supports a State’s Right to Limit Bankruptcy Filings 
 
 The Tenth Amendment to the United States Constitution provides that, “powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved 

to the States respectively, or to the People.”  U.S. Const. amend. X.  The separation of powers 

between the federal government and those of state governments have been well defined by the 

Supreme Court of the United States.  In National League of Cities v Usery, 426 U.S. 833, 842, 49 

L. Ed. 2d 245, 96 S. Ct. 2465 (1976), the Supreme Court held: 

Insofar as the challenged amendments operate to directly displace the States’ 
freedom to structure integral operations in areas of traditional governmental 
functions, they are not within the authority granted Congress by Article I, § 8, cl. 
3.  
 

See also, Fry v United States, 421 U.S. 542, 547 n. 7 (the Tenth Amendment precludes Congress 

from exercising any power in a fashion that impairs a State’s integrity or its ability to function 

effectively in a federal system). 

 While Congress is the sole entity with the power to establish "uniform Laws on the 

subject of Bankruptcies throughout the United States" (U.S. Const, art. I § 8, cl. 4), where federal 
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bankruptcy law overlaps with the rights of an individual state to regulate the activities of political 

subdivisions created by the state, the Tenth Amendment and the concept of dual sovereignty as 

defined therein must be examined.  In short, Congress has made protections under the 

Bankruptcy Code available to municipalities, however, states retain their rights to limit access by 

their political subdivisions to bankruptcy relief.  The court in In re City of Bridgeport, 128 B. R. 

688, 692 (Dist. Conn. 1991) explained this concept as follows: 

Thus, chapter 9 does not give a city the power to file a bankruptcy petition.  
Rather, it is the state which must decide whether to empower its cities to file.  As 
the Supreme Court stated in United States v. Bekins, 304 U.S. 27, 54, 82 L. Ed. 
1137, 58 S. Ct. 811 (1938), bankruptcy law is designed so that a state may allow 
“the intervention of the bankruptcy power to save its agency [the city] which the 
State itself is powerless to rescue.  Through [the State’s] cooperation with the 
national government the needed relief is given.” 
 

 In fact, Section 903 of the Bankruptcy Code explicitly recognizes the power of the States 

as, “this chapter does not limit or impair the power of a State to control, by legislation or 

otherwise, a municipality of or in such State in the exercise of the political or governmental 

powers of such municipality . . . .”  11 USC § 903. Therefore, when the authority to file under 

state law is questioned, bankruptcy courts must exercise jurisdiction carefully, "in light of the 

interplay between Congress' bankruptcy power and the limitations on federal power under the 

Tenth Amendment."  In re Cottonwood Water & Sanitation Dist., 138 B.R. 973, 979 (Bankr. D. 

Colo. 1992). 

b. In California, Certain Municipalities are not Permitted to File Bankruptcy 
Petitions 

 
The California statute authorizing its municipalities to file bankruptcy petitions provides: 

"except as otherwise provided by statute, a local public entity in this state may file a petition and 

exercise powers pursuant to applicable federal bankruptcy law." Cal. Gov't Code § 53760.  "This 

section is intended to provide the broadest possible state authorization for municipal bankruptcy 
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proceedings, and thus provides the specific state law authorization for municipal bankruptcy 

filing required under federal law." Cal. Gov't Code § 53760 (Law Revision Comm'n Comments, 

2002 Addition) (emphasis added). 

 Despite California’s broad grant of authority for municipalities to file bankruptcies, the 

right is not unrestricted.  In Section 53760, the prefatory phrase, "except as otherwise provided 

by statute," opened the door for some municipalities to be precluded from filing a bankruptcy 

petition.  The 2002 Comments to section 53760 identify various California statutes that impose 

limitations on the right to file as follows:  

As recognized in the introductory clause of subdivision (a), this broad grant of 
authority is subject to specific limitations provided by statute. See, e.g., Ins. Code 
§ 10089.21 (California Earthquake Authority precluded from resort to 
bankruptcy); Sts. & Hy. Code § 9011 (prerequisites to bankruptcy filing under 
Improvement Bond Act of 1915). See also Educ. Code § 41325 (control of 
insolvent school district by Superintendent of Public Instruction); Health & Safety 
Code § 129173 [**7] (health care district trusteeship). 

 
 Cal. Gov't Code § 53760 (Law Revision Comm'n Comments, 2002 Addition). 
 

c. Other States Effectively Restrict which Debts a Municipality may Discharge 
in Bankruptcy 

 
 Michigan is not the only state that restricts municipalities from impairing certain debts in 

a bankruptcy.  In Iowa, a city, county, or other political subdivision is authorized to file for a 

Chapter 9 bankruptcy if they are insolvent and the debt is involuntarily incurred.  The statute 

specifically states that a valid and binding collective bargaining agreement or previously 

authorized bond issues are not eligible debts.  Iowa Code Ann. § 76.16A.1  In Kentucky, taxing 

                                                           
 1 The Iowa statute provides:  “A city, county, or other political subdivision may become a debtor 
under chapter nine of the federal bankruptcy code, 11 U.S.C. § 901 et seq., if it is rendered insolvent, as 
defined in 11 U.S.C. § 101(32)(c), as a result of a debt involuntarily incurred. As used herein, "debt" 
means an obligation to pay money, other than pursuant to a valid and binding collective bargaining 
agreement or previously authorized bond issue, as to which the governing body of the city, county, or 
other political subdivision has made a specific finding set forth in a duly adopted resolution of each of the 
following: 1. That all or a portion of such obligation will not be paid from available insurance proceeds 
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agencies are authorized to file for bankruptcy however, counties must have their plan approved 

by the state local debt officer as well as the state local finance officer.  Ky. Rev. Stat Ann. 

§66.400.  This effectively gives the state the opportunity to approve only those plans that do not 

seek to discharge debts that are inconsistent with the state’s goals.2  In Montana, a municipality’s 

right to file bankruptcy is limited by any other municipal entity that holds securities for the local 

entity seeking to file for bankruptcy.  In essence, the state or any arm of the state may reject the 

plan if it does not comport with its goals.  Mont. Code Ann. § 7-7-134.3  Finally, in 

Pennsylvania, a municipality that has outstanding bond debt is not eligible to file for federal 

bankruptcy relief.  53 PA Stat. § 12720.211(a).4   

d. Michigan Does Not Permit a Bankruptcy that Impairs Pensions 

                                                                                                                                                                                           
and must be paid from an increase in general tax levy. 2. That such increase in the general tax levy will 
result in a severe, adverse impact on the ability of the city, county, or political subdivision to exercise the 
powers granted to it under applicable law, including without limitation providing necessary services and 
promoting economic development. 3. That as a result of such obligation, the city, county, or other 
political subdivision is unable to pay its debts as they become due. 4. That the debt is not an obligation to 
pay money to a city, county, entity organized pursuant to chapter 28E, or other political subdivision.” 
 2 The text of the Kentucky statute provides:  “Any taxing agency or instrumentality defined in 
Chapter IX of the Federal Bankruptcy Act as amended by the Acts of Congress of August 16, 1937, 
Chapter 657, June 22, 1938, Chapter 575, March 4, 1940, Chapter 41, June 28, 1940, Chapter 438 and 
acts amendatory and supplementary thereto or acts extending the date of expiration thereof, as the same 
may be amended or extended from time to time, may file a petition for the composition of tis debts and to 
do all things necessary to comply with the provisions of the Federal Bankruptcy Act.  No county shall file 
a petition as provided in the Federal Bankruptcy Act unless the proposed plan is first approved by the 
state local debt officer and the state local finance officer, as defined in KRS 68.001.  No changes or 
modifications shall be made in the plan of composition after the filing of the petition without the approval 
of the sate local debt officer and the state local finance officer.  The state local debt officer and the state 
local finance officer shall approve or disapprove the proposed plan of composition or any changes or 
modifications thereof under the same procedure and for the same reasons as bonds are approved or 
disapproved under KRS 66.280 to 66.390.” 
 3 The Montana statute provides: “The state or any department or agency of the state holding any 
of the securities of a local entity has the power to consent to any plan of adjustment of the indebtedness of 
the local entity by the board or official that has custody of and control over the securities.” 
 4 The Pennsylvania statute provides as follows:  “Notwithstanding any other provision of law, so 
long as the authority shall have outstanding any bonds issued pursuant to this act, the authority and any 
assisted city shall not be authorized to file a petition for relief under 11 U.S.C. Ch. 9 (relating to 
bankruptcy) or any successor Federal bankruptcy law, and no government agency shall authorize the 
authority or such city to become a debtor under 11 U.S.C. Ch. 9 or any successor Federal bankruptcy 
law.” 
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 The Michigan Constitution guarantees that the accrued pension benefits of each pension 

plan and retirement system of the state and its political subdivisions, including those of the City 

of Detroit, shall not be impaired under any set of circumstances.  Article 9, Section 24 of the 

Michigan Constitution provides in pertinent part: 

The accrued financial benefits of each pension plan and retirement system in the 
state and its political subdivisions shall be a contractual obligation thereof which 
shall not be diminished or impaired thereby.   
 

 Furthermore, PA 436 further guarantees the protection of pension funds.  MCL 141.1551 

provides in pertinent part that, “An emergency manager shall develop and amend a written 

financial operating plan for the local government [and] . . . [t]he financial and operating plan 

shall provide for . . . [t]he timely deposit of the required payments to the pension fund for the 

local government or in which the local government participates.”  As such, not only the 

Michigan Constitution but the PA 436 guarantees the protection of pension funds.    

 Regardless, on May 12, 2013, Orr issued his financial plan ostensibly pursuant to PA 

436.  Contrary to the express language of the PA 436, the plan does not provide for the “timely 

deposit of required payments” to pension funds.  Rather, Orr’s plan indicates that such payments 

have been deferred to address the City’s ongoing financial crisis.  On June 14, 2013, Orr issued a 

proposal for creditors wherein he presented various options for restructuring.  Contrary to the 

Michigan Constitution, Orr’s proposal indicates that “there must be significant cuts in accrued 

vested pension amounts for both active and currently retired persons.”  See also, Docket No. 11.   

 The Michigan Constitution precludes the state and its political subdivisions from 

impairing or diminishing any accrued pension benefits.  Even PA 436 requires the timely deposit 

of payments to all pension funds.  Given these explicit prohibitions against impairing pensions, it 

is clear that the City is not authorized to proceed under this Chapter 9 as it is not empowered to 
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be a debtor that desires to effect a plan to adjust certain debts including the pension obligation to 

the City’s retirees. 11 U.S.C. § 109(c)(2) and (4).   

4. City of Detroit Failed to Negotiate with Creditors in Good Faith  

Pursuant to 11 USC §109(c)(5), the City of Detroit must meet one of the statutory 

requirements regarding creditor negotiations. Section 109(c)(5)(B) of the Bankruptcy Code states 

that a debtor is eligible to file for bankruptcy if the debtor “negotiated in good faith with 

creditors and has failed to obtain the agreement of creditors holding at least a majority in amount 

of the claims of each class that such entity intends to impair under a plan in a case under such 

chapter.” The City of Detroit bears the burden of establishing that it is eligible under §109(c). In 

re Valley Health Sys., 383 B.R. at 161. Prior to filing, the City of Detroit failed to negotiate in 

good faith with creditors that will be impaired if this case is allowed to proceed. Therefore, the 

City of Detroit is not eligible to file Chapter 9 bankruptcy and its case should be dismissed. 

Section 109(c)(5)(B) of the Bankruptcy Code offers protection to creditors during the 

bankruptcy process.  

Congress consciously sought to limit accessibility to the bankruptcy court by 
municipalities. One way to do so was to require the municipal entity, before 
rushing to the court, to first seek to negotiate in good faith concerning the 
treatment the creditors may be expected to receive under a plan to be filed under § 
941 of the Bankruptcy Code. 
 

In re Cottonwood Water & Sanitation Dist., 138 B.R. at 973.  This provision “insures that the 

creditors have an opportunity to negotiate concerning a plan on a level playing field with the 

debtor before their rights are further impaired by the provisions of section 362 of the Code.” In 

re Sullivan County Regional Refuse Disposal Dist., 165 B.R. at 78-79.  In negotiating, the debtor 

does not need to provide a complete and formal plan, but “some outline or term sheet of a plan 

which designates classes of creditors and their treatment is necessary.” In re City of Vallejo, 408 
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B.R. at 297. However, if the debtor offers a “take it or leave it” proposal and is unwilling to 

compromise and negotiate with the creditors, then the city’s actions will not constitute good 

faith. In re Ellicott Sch. Bldg. Auth., 150 B.R. 261, 266 (Bankr. D. Colo. 1992). 

Prior to filing this Chapter 9 bankruptcy on July 18, 2013, the City of Detroit failed to 

negotiate in good faith with creditors. The City of Detroit argues that it held a meeting on June 

14, 2013 with 150 representatives of unions, bondholders, and pensioners in which it invited 

creditors to begin negotiations (the “June 14 Meeting”). See Memorandum in Support of 

Statement of Qualifications at pgs. 54-55. However, none of the members of RDPMA were 

contacted to negotiate current pension obligations or to attend the June 14 Meeting.  In fact, the 

June 14 Meeting was widely described as a presentation, not as an opportunity to negotiate. 

Michael VanOverbeke, general counsel for the General Employees Retirement System of the 

City of Detroit stated that:  

The initiation of the process by the EM was really just presentation to us (on the 
city's debts, in June). There was no negotiation going on in the truest sense. Only 
in the last session was it really clear what they were looking for from us, and that 
was two just weeks ago, he said. We haven't even got to the presumption of 
having had any meaningful dialogue. And we were a bit surprised by the timing 
of this petition. 
 

Chad Halcom, Detroit bankruptcy’s next chapter: A velvet glove or iron fist?, CRAIN’S DETROIT 

BUSINESS, July 21, 2013, http://www.crainsdetroit.com/article/20130721 /NEWS/307219984/ 

1060&template=MOBBR. Additionally, Robert Gordon, an attorney representing the Retirement 

Systems of the City of Detroit stated that: 

We are surprised and disappointed that the emergency manager would file a 
Chapter 9 petition before he has had substantial negotiations with the retirement 
systems and other significant creditor constituencies. To be clear, the EM’s team 
and the retirement systems have not engaged in in-depth negotiations to date. 
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Joe Guillen, Pension funds plan to keep pushing for negotiations despite bankruptcy filing, 

DETROIT FREE PRESS, July 18, 2013, http://www.freep.com/article/20130718/NEWS05/ 

307180154/Police-Fire-Pension-Fund-General-Retirement-System. 

As is explained in In re Ellicott Sch. Bldg. Auth., a take it or leave it proposal does not 

constitute “good faith negotiations” as they are required by 11 U.S.C. §109(c)(5)(B). The court 

explained that three public meetings were held in which the municipality explained the proposed 

restructuring to the bondholders; however, bondholders stated that the city was unwilling to 

compromise. In re Ellicott Sch. Bldg. Auth., 150 B.R. at 266.  In merely presenting his proposal 

to creditors, Orr’s intent was not to open negotiations but to fulfill a formality. As Orr explained 

regarding the Restructuring Plan, “[t]he public can comment, but it is under the statute, it is my 

plan and it’s within my discretion and obligation to do it. This isn’t a plebiscite, we are not, like, 

negotiating the terms of the plan. It’s what I’m obligated to do.” Detroit EM Releases Financial 

Plan; City Exceeding Budget By $100M Annually, CBS DETROIT, May 12, 2013, 

http://detroit.cbslocal.com/2013/05/12/kevin-orr-releases-financial-plan-for-city-of-detroit/. 

Steve Kreisberg, director of collective bargaining and pensions for American Federation of State, 

County and Municipal Employees Michigan Council 25 (AFSCME) stated:  

Our members and our retirees were never given the opportunity to discuss the 
issues of serious cutbacks. To date, the emergency manager has not even specified 
the degree of reduction in existing pension benefits. We still do not know what his 
plans are for current employees and retirees. 

 
Kirk Pinho, Union Reps: No ‘good faith negotiations’ took place before bankruptcy filing, 

CRAIN’S DETROIT BUSINESS, July 23, 2013, http://www.crainsdetroit.com/article/20130723 

/BLOG016/130729968/union-reps-no-good-faith-negotiations-took-place-before-bankruptcy.  

Section 921(c) of the Bankruptcy Code states that "after any objection to the petition, the 

court, after notice and a hearing, may dismiss the petition if the debtor did not file the petition in 
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good faith or if the petition does not meet the requirements of this title.” 11 USC §921(c). Case 

law states, that “although the language of § 921(c) is permissive…that § 921(c) must be given a 

mandatory effect if the defect in the filing is in the debtor's eligibility to file Chapter 9.” In re 

County of Orange, 183 B.R. at 599. Therefore, the City of Detroit’s Chapter 9 filing must be 

dismissed based on lack of eligibility. 

5. City of Detroit Has Failed to Clearly Establish Insolvency 

As part of its eligibility test under Section 109(c), the City must establish that it is 

insolvent.  11 USC §109(c)(3).  Section 101(32)(C) of the Bankruptcy Code provides that any 

municipality seeking protection pursuant to chapter 9 of the Bankruptcy Code must prove that it 

is “(i) generally not paying its debts as they become due unless such debts are the subject of a 

bona fide dispute; or (ii) unable to pay its debts as they become due.”  11 USC 

§101(32)(C).  “The mere fact that a municipality has adopted a budget that reflects a cash flow 

shortfall is not independently sufficient to meet the requirement of the ‘unable to pay’ test” 

Collier on Bankruptcy ¶ 900.02(2)(c)(1) (16th ed. 2011)  Furthermore, “[t]he obligations with 

respect to which there is a projected shortfall must be inescapably due and the prospect that they 

will not be paid must be reasonably certain, not a mere possibility or a speculative probability.” 

Id. 

Provided the City’s historical financial difficulties, it is quite possible that the Debtor 

may not have exhausted all of its non-bankruptcy alternatives prior to the Petition Date.  “11 

USC Section 101(32)(C)(ii) does not appear to encompass a situation where a municipality 

deliberately budgets or spends itself into insolvency (so as to qualify under 101(32)(C)(ii)), when 

other realistic avenues and scenarios are possible, such as: refiguring road expenses in light of 

the discussion above, negotiating with attorneys about fee contracts, approaching developers, 
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seeking business relocations, conserving and maximizing remaining ample funds, etc.”  In re 

Town of Westlake, 211 B.R. 860 (Bankr. N.D. Tex. 1997). 

Based upon the many issues that have been raised regarding the level of underfunding of 

the Retirement Funds and other matters relative to the City’s finances, it is not clear that the City 

has unequivocally established that it is insolvent.  Given the size and nature of a proposed 

inquiry into the Debtor’s insolvency, the RDPMA reserves the right to raise additional arguments 

relating to the City’s alleged insolvency upon completion of discovery. 

IV. 
CONCLUSION 

 Based upon the foregoing, the City of Detroit has failed to establish that it is eligible for 

chapter 9 relief under Section 109(c) and Section 921(c).  Therefore, this case must be dismissed. 

 

      Respectfully Submitted, 

STROBL & SHARP, P.C. 
 

       /s/     Lynn M. Brimer_____ 
LYNN M. BRIMER (P43291) 
MEREDITH E. TAUNT (P69698) 
MALLORY A. FIELD (P75289) 
Attorneys for the Retired Detroit  
Police Members Association 
300 East Long Lake Road, Suite 200 
Bloomfield Hills, MI 48304-2376 
Telephone:  (248) 540-2300 
Facsimile: (248) 645-2690 
E-mail: lbrimer@stroblpc.com 

 mtaunt@stroblpc.com  
 mfield@stroblpc.com 

 
Dated:  August 19, 2013 
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