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In accordance with the Court’s order of August 2, 2013, the Officia Committee of
Retirees (“Committee”) submits this pre-trial brief to summarize what it expects to demonstrate
at the October 23, 2013 hearing concerning the eligibility of the City of Detroit, Michigan (the
“City”) to be a debtor under Chapter 9 of title 11 of the United States Code, 11 U.S.C. § 101, et
seq. (the “Bankruptcy Code’).! The Committee adopts, except as modified herein, al of the
legal arguments made in its Objection to Eligibility filed September 10, 2013 (Dkt. 805) and
Supplemental Objection to Eligibility filed October 11, 2013 (Dkt. 1174).

INTRODUCTION
1. The Committee represents the interests of more than 23,000 retirees of the City.

These individuals retired with pensions from the City that were not only vested but protected
with special and specific safeguards by the Michigan Constitution itself. Yet, in filing for
bankruptcy under Chapter 9, the City's Emergency Manager has made clear that he intends to try
to substantialy cut the City's pensions payment obligations, notwithstanding that such action
would be in plain contravention of the Michigan Constitution.

2. Questions of the City's eligibility to file as a Chapter 9 debtor that involve factua
eligibility issues will be addressed at the trial commencing on October 23. The Committee
intends to present fact-based objections to eligibility on three grounds: (a) that the City cannot
meet its burden of showing that it was authorized to file a Chapter 9 Petition as required by
Section 109(c)(2) of the Bankruptcy Code; (b) that the City cannot show that it negotiated with

creditors in good faith or that negotiations were impracticable, as required under Bankruptcy

! Pursuant to this Court’s First Amended Order Regarding Eligibility Objections, dated September 12,
2013 (Dkt. 821), the Eligibility Objections that will be addressed on October 23, 2013 require resolution
of genuine issues of material fact. This pre-tria brief islimited to the matters identified by this Court in
its September 12, 2013 order.
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Code Sections 109(c)(5)(B) and (C); and (c) that, in filing its Petition, the City did not act in
good faith, so that its Petition should be dismissed under Section 921(c) of the Bankruptcy Code.

3. The City cannot show that it was authorized to file the Chapter 9 Petition because,
as the Emergency Manager has admitted, it did so with the intent of impairing pension rights and
reneging on pension benefit obligations that are constitutionally protected under Michigan law.
As the Emergency Manager is bound by the strictures of the Michigan Constitution, a
bankruptcy filing that was admittedly in derogation of those strictures was unauthorized as a
matter of state law and thus the petition was ineffective.

4. The City also cannot show that it meets the digibility criteria under Sections
109(c)(5)(B) and (C), for the following reasons.

5. Firdt, the City failed to meet the requirements of Section 109(c)(5)(B) because it
did not come forward with a plan of adjustment as required by that Section, and in any event did
not engage in good-faith negotiations with various unions and retiree associations as, or
representing, the City's largest creditor constituency. Rather than submit a plan of adjustment,
the Emergency Manager provided only a June 14, 2013 “Proposal to Creditors’ which the
Emergency Manager has admitted was not a plan of adjustment but rather only a “proposal.”
Further, even as to this proposal, the City did not engage in any actua, good faith negotiations
with creditors. On the contrary, the City’s discussions of this proposa with the retiree
associations and unions were merely advisory, one-sided presentations by the City that offered
no opportunity to negotiate. Indeed, during the period when those discussions took place, the
City had not even provided the underlying data necessary for the retiree associations and unions
to anadyze and evaluate the City’s proposal and prepare a meaningful response. Equally

important, discovery has revealed that the City’s proposal, and its submissions to this Court,

81257447\V-3
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contain a misleading depiction of both the unfunded pension liability and the funds that are
potentially available to the City to meet it, aswell asthe City’ s obligationsin general.

6. Second, the City failed to meet the requirements of Section 109(c)(5)(C) because
its June 14 “proposal” was admittedly not a proposed plan of adjustment, which should exist
before any determination as to impracticability can be made, as required by that Section as well.
Also, to show impracticability under Section 109(c)(5)(C), the City must show that negotiations
were impracticable as to al classes of creditors. That showing cannot be made here because, at
minimum, the retiree associations and unions were ready, willing and able to negotiate — but the
City never took them up on these offers. The City may not use its own unwillingness to
meaningfully engage with the various classes of creditors that were prepared to negotiate as a
bootstrap to demonstrate that negotiations were “impracticable” under this Section.

7. Finally, regarding Section 921(c), the City cannot meet its burden of
demonstrating that it filed its Chapter 9 Petition in good faith as required by that Section. The
Emergency Manager has admitted that, notwithstanding his sworn oath to uphold the Michigan
Constitution, he commenced these proceedings with the express purpose of “trumping” the
Michigan Constitution in order to impair vested pension benefits that the Michigan Constitution
explicitly provides cannot be impaired. Cause for dismissal under Section 921(c) further exists
because, in connection with its Petition, the City made representations concerning the magnitude
of its underfunded pension obligations and its potential ability to meet those obligations as well

asitsobligationsin general, that were, at a minimum, misleading and incompl ete.

FACTUAL BACKGROUND

8. On March 14, 2013, Governor Richard D. Snyder appointed Kevyn D. Orr, a

bankruptcy lawyer by training and trade, as the City's Emergency Financial Manager pursuant to

-3-
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Public Act 72 of 1990, the Local Government Fiscal Responsibility Act, M.C.L. § 141.1201, et
seg. 2013. On March 28, 2013, Mr. Orr automatically became emergency manager (the
“Emergency Manager”) upon the effectiveness of Michigan's most recent? emergency manager
law, Public Act 436, the Local Financia Stability and Choice Act, M.C.L. § 141.1541, et seq.
(“PA 436”). Under Public Act 436 of 2012, the City’s Emergency Manager acts as its receiver,
and stands in the place of its governing body and chief executive officer. M.C.L. 8
141.1549(2). Heis apublic officer subject to the laws applicable to public servants and officers.
M.C.L. 8 141.1549(3)(d) and (9)(a), (b) and (c). Asapublic officer, and like any citizen of the
State, the Emergency Manager must follow the Michigan Constitution and statutes enacted by
the Legislature pursuant to its constitutional authority.

9. At the time of the Emergency Manager's appointment, Mr. Orr swore to support
and uphold the constitutions of both the State of Michigan and the United States stating: “I do
solemnly swear that | will support the Constitution of the United States and the Constitution of
this State, and that | will faithfully discharge the duties of the office of Emergency Financial

Manager - City of Detroit according to the best of my ability.” MicH. ConsT. art. XI § 1.

2 In March 2011, Public Act 72, the “Local Government Fiscal Responsibility Act,” was repealed and
replaced with Public Act 4, the “Local Government and School District Fiscal Accountability Act.”
M.C.L. 88 141.1501 et seq. “Public Act 4 is not Michigan’sfirst law governing emergency managers, but
itisthefirst legidation that alowed emergency managers to break collective bargaining agreements and
to ignore retirement commitments.” See City of Pontiac Retired Emps. Assnv. Schimmel, 767 F.3d 767,
769-70 (6th Cir. 2013) (citing M.C.L. 88 141.1501-1531). Public Act 4 was rejected by votersin a
referendum shortly after passage in March 2011. 1d. a 770. “ Apparently unaffected that the voters had
just regjected Public Act 4, the Michigan Legislature enacted, and the Michigan Governor signed, Public
Act 436. Public Act 436 largely reenacted the provisions of Public Act 4, the law that Michigan citizens
had just revoked. In enacting Public Act 436, the Michigan Legislature included a minor appropriation
provision, apparently to stop Michigan voters from putting Public Act 436 to areferendum.” 1d. (citations
omitted).

% Governor Snyder was required to swear the same oath upon his appointment as Governor of the State of
Michigan. See MIcH. CoNsT. art. X1 81 (requiring oath of “[a]ll officers, legislative executive and
judicia”).

-4-
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10.  This inter-play of Michigan's Constitution and Public Act 436 requires that the
Emergency Manager abide by all applicable laws in governing the City. The same obligation to
comply with the Michigan Constitution applies to the Emergency Manager during this Chapter 9
proceeding. “Indeed, absent a specific provision to the contrary, a municipality is required to
continue to comply with state law during a Chapter 9 case.” 6 COLLIER ON BANKRUPTCY
903.02 (Alan N. Resnick and Henry J. Sommer eds. 16th ed. 2012). Thisis significant, because
under Chapter 9, the City, through the Emergency Manager, is the only party with authority to
propose a plan of adjustment, 11 U.S.C. § 941, and therefore controls the plan process in a way
that is unique to bankruptcy law.

11. PA 436 authorizes a municipaity to file a Chapter 9 Petition upon the
recommendation of the emergency manager if, in his judgment, “no reasonable alternative to
rectifying the financial emergency of the local government which is in receivership exists’ and
the governor provides written approval. M.C.L. § 141.1558(1).* PA 436 permits, but does not
reguire, the governor to “place contingencies on a local government in order to proceed under

chapter 9.” Id.

* Initsentirety, PA 436(18) provides:

If, in the judgment of the emergency manager, no reasonable alternative to
rectifying the financial emergency of the local government whichisin
receivership exists, then the emergency manager may recommend to the governor
and state treasurer that the local government be authorized to proceed under
chapter 9. If the governor approves of the recommendation, the governor shall
inform the state treasurer and emergency manager in writing of the decision ...
Upon receipt of thiswritten approval, the emergency manager is authorized to
proceed under chapter 9. This section empowers the local government for which
an emergency manager has been appointed to become a debtor under title 11 of
the United States Code, 11 U.S.C. § 101-1532, as required by section 109 of title
11 of the United States Code, 11 U.S.C. § 109, and empowers the emergency
manager to act exclusively on the local government's behalf in any such case
under chapter 9.

81257447\V-3
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12.  There is no question that, at the time the Emergency Manager was appointed,
Detroit was under severe financial pressure. Detroit faced substantial short and long term
liabilities. Among those liabilities were vested pension obligations owed to City retirees as well
as to active employees. The City’s pension obligations, however, differed from other liabilities
owed by the City in one fundamenta and critical way: unlike liabilities in general, the City's
payment obligations for accrued and vested pension benefits are explicitly protected from being
impaired or diminished by the state or its political subdivisions (such as Detroit) under Article
IX, Section 24 of the Michigan Constitution (the “Pension Clause”). Seitzv. Probate Judges Ret.

Sys., 189 Mich. App. 445, 449 (Ct. App. 1991).> The Pension Clause expressly provides:
The accrued financid benefits of each pension plan and retirement system of the
state and its political subdivisions shall be a contractual obligation thereof which
shall not be diminished or impaired thereby.

Financial benefits arising on account of service rendered in each fiscal year shall

be funded during that year and such funding shall not be used for financing
unfunded accrued liabilities.

MicH. ConsT. art. IX § 24.

13. It is undisputed that, as of the time of his appointment, the Emergency Manager
was aware of the above provision of the Michigan Constitution. Transcripts of the Kevyn Orr
Deposition, dated September 16, 2013 and October 4, 2013, Case No. 13-53846 (collectively the
“Orr Dep.”) at 51:25-52:2; 69:16-70:2.° There also is no contention that the wording of the
Pension Clause is ambiguous in any way. Manifestly, the language of that Section is clear and,

as the Emergency Manager put it, “speaksfor itself.” Id. at 51:25-52:19.

® See also, cases cited at n. 18, infra.
® The Orr Dep. are attached as Exhibit A to the Declaration of Claude D. Montgomery, Esq., dated
October 17, 2013, filed in support of this Pre-Trial Brief (*Montgomery Dec.”).

-6-
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14. Notwithstanding the Pension Clause's plain meaning, shortly after his
appointment, the Emergency Manager informed both Detroit’s creditors and the media of his
intent to renege on the very pension benefits - the vested pension payments - that were protected
from being diminished under that same constitutional provision. For example, in afinancia plan
put forward in May 2013, the Emergency Manager expressly stated that he wanted and intended
to cut vested pension rights — and to cut them substantially. See Detroit EM Releases Financial
Plan; City Exceeding Budget By $100M Annually, CBS DeTtroIT, (May 12, 2013),
http://detroit.cbslocal.com/2013/05/12/kevin-orr-rel eases-finacia -plan-for-city-of -detroit/;  see
generally Orr Dep. a 247:1-7. Ongoing pensions payments for both retirees and active
employees would be affected.

15. To implement his plan, the Emergency Manager <till had to get around the
Pension Clause of the Michigan Constitution. Under the laws of Michigan, the path was
blocked. Therefore, the Emergency Manager decided to use a Chapter 9 filing as a vehicle to
trump the very state Constitution that he had sworn to uphold. There is no dispute about this:
the Emergency Manager has publicly and freely admitted that the City’s Chapter 9 filing was
intended to try to trump state law.” Similar admissions were made at his deposition. Orr Dep. at
113:13-114:23. Indeed, at his deposition, the Emergency Manager candidly admitted that the
bankruptcy filing was intended, specificaly, to “trump” the Michigan Constitution's Pension
Clause, and no other provisions of Michigan law. 1d. The Emergency Manager aso admitted
that he was aware of no decision that had ever upheld or alowed a municipality’s using a

Chapter 9 proceeding to trump the guarantees of a state Constitution and that, prior to his

" See Q& A with Kevyn Orr: Detroit’s Emergency Manager Talks About City’s Future, DETROIT FREE
PRESS, (June 14, 2013), http://www.freep.com/article/20130616/OPINIONO05/306160052/kevyn-
orrdetroit-emergency-manager-creditors-fiscal-crisis.

-7-
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Chapter 9 filing, the Michigan Attorney General advised him that, in the view of the Attorney
General, the course of conduct being followed by the Emergency Manager was in violation of
Michigan law. Id. at 415:13-22. The Emergency Manager's intent to attempt to override the
Pension Clause is not subject to dispute: in response to a Request for Admission, the Emergency
Manager has admitted this expressly. (Dkt. 849, 1 11-12).

16. On June 14, 2013 the Emergency Manager presented his “Proposal for Creditors”
(the “City Proposa”). (Dkt. 11, Ex. A). In it, the Emergency Manager stated, among other
things, that the City’s unfunded pension liability, based on a June 2011 actuarial valuation, was
approximately $643 million and that a more recent actuarid analysis showed an unfunded
pension liability of $3.5 billion. (Dkt. 11, Ex. A a 23). In the June 14 City Proposal, the
Emergency Manager further indicated that he intended to cut the City’'s tota ongoing
contributions by at least 80%, and that, for retirees, he intended to cut pension contributions
entirely. Orr Dep. at 106:19-23; 107:13-108:7. In addition to stopping on going contributions
for retired City employees, the City Proposal cuts off on-going vested pension contributions for
active employees in violation of the second paragraph of the Pension Clause. This paragraph
protects retirees as well as active employees because failure to pay active employees means that
fewer funds will be available to earn investment returns that can be used to help to pay retirees.
See MicH. CONST. art. IX § 24.

17.  The Emergency Manager has testified that his June 14 “Proposa to Creditors’
was simply a proposal, and not a plan of adjustment as that term is defined under the Bankruptcy
Code. Orr Dep. at 271:18-19. Nonetheless, after it was made, the Emergency Manager
conducted “discussions’ concerning it with certain unions and retiree associations. These

discussions were nothing more than one-sided presentations by the City, and were not

81257447\V-3
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negotiations. Indeed, at the time they were taking place, the City had not even made available
the information that would have been needed by creditors to understand and evaluate the City
Proposal and formulate a response. (Dkt. 509, Ex. 8) (stating access to data room does not
provide requested information); (Dkt. 509, Ex. 9) (describing July 10 meeting as a “discussion
between the Emergency Manager's advisors and arelatively small group of key stakeholders who
may include, the GRS and its advisor only team, high level representatives of up to four (4) non
uniform unions, and representatives from the Detroit Retired City Employees Association.”).

18.  On July 16, 2013 the Emergency Manager submitted a recommendation to the
Governor, which recommended a Chapter 9 proceeding to implement his City Proposal. (Dkt.
11, Ex. J). In that letter, the Emergency Manager represented, inter alia, that the City had over
$18 hbillion in debt and that, according to an “actuarial anaysis,” the City’s unfunded pension
liability was $3.5 billion. 1d. More generally, the letter presented the City’s financial situation
as dire, as it unquestionably was. 1d. Although, the letter did not address whether the City
owned assets that could be monetized to alleviate the financial stress, or parts of it, it did state
squarely “[t]he City's debt and legacy liabilities must be significantly reduced to permit this
reinvestment.” 1d.

19. By letter dated July 18, 2013, the Governor purportedly authorized the
Emergency Manager's request to file for bankruptcy under Chapter 9 and did not place any
contingencies on such filing. (Dkt. 1 at 16). The Governor's letter did, however, state that the
Bankruptcy Code itself provided a contingency on the filing, namely that there be compliance
with statelaw. Orr Dep. at 117:19-118:6.

20.  In response to the City Proposal, and anticipating that the Emergency Manager

would seek to effectuate his plan to impair pension benefits in Chapter 9, severa current and
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former employees of the City commenced |lawsuits (collectively, the “ State Court Lawsuits’) in
the Michigan Circuit Court seeking both declaratory and injunctive relief.?

21.  In one of the State Court Lawsuits, a hearing on a TRO that, if granted, would
have prohibited the Emergency Manager from filing for Chapter 9, was scheduled to take place
in the afternoon of July 18. It has been reported that the state expected an adverse decision, and
requested that the hearing be delayed until later that day, which it was. During the period of that
delay, and before the TRO hearing began, the Emergency Manager filed the City's bankruptcy
petition. The Emergency Manager has testified that he is aware of no particular reason for the
timing of hisfiling other than to get ajump on the state court - which later that afternoon issued
the TRO. Id. a 124:18-126:4. By the time it did, the bankruptcy petition had already been

filed.®

8 See Flowers v. Snyder, Case No. 13-729-CZ (Ingham Cnty. Cir. Ct. July 8, 2013) (seeking to enjoin the
Governor from authorizing the Emergency Manager to file a Chapter 9 petition and other declaratory
relief); Webster v. Michigan, Case No. 13-734-CZ (Ingham Cnty. Cir. Ct. July 19, 2013) (seeking to
enjoin same and a declaration that PA 436 is unconstitutional in violation of Article IX, Section 24 of
the Michigan Constitution); Gen. Ret. Sys. of Detroit v. Orr, Case No. 13-768-CZ (Ingham Cnty. Cir.
Ct. July 17, 2013) (seeking (i) declarations that PA 436 does not permit the Governor to authorize and
the Emergency Manager to take any actions to impair the City's pension obligations under Chapter 9,
or in the alternative declarations that PA 436 is unconstitutional, and (ii) enjoining the Emergency
Manager from acting pursuant to future unconstitutional authorization by the Governor).

° On July 19, 2013, Judge Rosemarie Aquilinaissued an Order of Declaratory Judgment finding: (a) PA
436 is unconstitutional and violates the Michigan Constitution to the extent that it permits the Governor to
authorize and Emergency Manager to proceed under Chapter 9 in any manner which threatens to diminish
or impair accrued pension benefits; (b) the Governor is prohibited by the Michigan Constitution from
authorizing an Emergency Manager under PA 436 to proceed under Chapter 9 in a manner which
threatens to diminish or impair accrued pension benefits, and any such action by the Governor is without
authority and in violation of the Michigan Constitution; and (c) by authorizing the Emergency Manager to
proceed under Chapter 9 to diminish or impair accrued pension benefits, the Governor acted without
authority under Michigan law and in violation of the Michigan Constitution. Flowersv. Michigan, Case
No. 13-374-CZ (Order of Declaratory Judgment dated July 19, 2013). Judge Aquilinafurther issued an
injunction (1) directing the Emergency Manager “to immediately withdraw the Chapter 9 petition filed on
July 18,” and (2) to “not authorize any further Chapter 9 filing which threatens to diminish or impair
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22. In connection with his Chapter 9 filing, the Emergency Manager represented,
without qualification, that the City has over $18 billion in “accrued obligations’ and that the
City’s current unfunded pension liability is $3.5 billion. He aso represented that, according to a
June 2011 actuarial valuation, the City’s unfunded pension liability was, as of that date, $643.8
million. Discovery has reveded that those statements were, at a minimum, misleading and
incomplete. In fact, and as discussed at 11 58-63 below, the evidence is undisputed that (a) of
the asserted approximately $18 billion in debt, at least $6 billion pertains to bonds that were
issued by the Detroit Water and Sewer Department (“DWSD”), a self sustaining enterprise which
bears financia responsibility for those bonds and is able to pay them, and (b) no current actuarial
analysis calculating the City’s unfunded pension liability had yet been done, thus the City does
not really know what the amount of the unfunded pension liability is or what future cash flows
are available to meet it. It likewise is admitted that, for the $643.8 million unfunded pension
liability valuation that was done in 2011, only $250 million of that liability was alocable to the
City’s General Fund. A very substantial portion of the balance was alocable to the DWSD -
which is responsible for meeting those obligations and is financially capable of so doing. It is
admitted that these same points would apply even if the total unfunded pension liability were
even greater. See Y 62 below. None of this, however, was disclosed in the Emergency
Manager’s bankruptcy filings, nor was it disclosed to creditors during the discussions held prior
to that filing.

23.  Further, the City owns numerous assets that can be monetized, some of which are

identified in the City Proposal. Probably the most significant of these is the City-owned art

accrued pension benefits.” 1d. Notwithstanding, the Emergency Manager has refused to withdraw his
bankruptcy filing. Orr Dep. at 126:22-127:4.
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81257447\V-3

13-53846-swr Doc 1241 Filed 10/17/13 Entered 10/17/13 23:32:25 Page 17 of 39



maintained at the Detroit Institute of Arts, which according to press reports could well be worth
billions of dollars, and is currently being appraised by Christie's. Orr Dep. at 168:25-170:9. The
Emergency Manager’s bankruptcy filings, however, do not account for this available cash
source, which, if monetized, would obviously change the City’s financia picture as regards its
ability to meet not only pension obligations but obligations in general. See Transcript of
Deposition of Gaurav Malhotra, dated September 20, 2013, Case No. 13-53846 (“Malhotra
Dep.”) at 52:13-55-12.1° This highly significant potential cash source was not discussed during

the City’ s discussions with creditors either.

ARGUMENT

l. THE CITY CANNOT MEET ITS BURDEN OF DEMONSTRATING THAT IT
WASAUTHORIZED TOFILE THE PETITION

24.  The Emergency Manager's July 16 letter to the Governor requesting authorization
to file for Chapter 9 did not explicitly state that the Emergency Manager intended to take actions
in contravention of the Pension Clause of the Michigan Constitution. The Governor's July 18
response letter likewise did not explicitly state that the Emergency Manager could violate the
Pension Clause.

25. Moreover, the Governor's response letter by its terms (as opposed to the
Governor's existing but unstated intent)** contemplated that there would be no such violations,
In his letter, the Governor wrote that, as he understood it, Section 943(b)(4) of the Bankruptcy

Code was a contingency for the filing of a Chapter 9 petition. (Dkt. 11, Ex. K at 5; Orr Dep.

19 The Malhotra Dep. is attached as Exhibit B to the Montgomery Dec.

" The Governor has admitted that he was aware that the Emergency Manager was taking the position that
there had to be significant pension cuts. Transcript of Deposition of Richard Snyder, dated October 9,
2013, Case No. 13-53846 (“Snyder Dep.”), at 64:14-18. The Snyder Dep. is attached as Exhibit C to the
Montgomery Dec.

-12 -
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at 120:7-121:9). The Emergency Manager testified that his understanding was the same. Orr
Dep. at 121:10-12. Section 943(b)(4) of the Bankruptcy Code requires that, for a plan to be
legally executable, it must not violate state law. Thus, as the Emergency Manager testified, both
he and the Governor in fact acknowledged that compliance with state law was a contingency to
the City's Chapter 9 filing.

26.  Notwithstanding, the evidence is clear that, in filing for Chapter 9, the Emergency
Manager, as well as the Governor, intended to affect and violate accrued and vested rights to
pension payments that are expressly protected under the Pension Clause. See Y12 above and 1
54-57 below. Accordingly, in filing the Petition, the Emergency Manager went far beyond what
was permitted by the Governor's July 18 letter. Therefore, the filing that the Emergency

Manager did make was not authorized, and, lacking authorization, was void ab initio.

. THE CITY CANNOT MEET ITS BURDEN OF DEMONSTRATING THAT IT
NEGOTIATED WITH CREDITORS IN GOOD FAITH OR THAT
NEGOTIATIONSWERE IMPRACTICABLE

27.  Recognizing that “[i]mportant constitutional issues arise when a municipality
enters the bankruptcy arena . . . Congress consciously sought to ‘limit accessibility to the
bankruptcy court' by municipalities.” In re Cottonwood Water and Sanitation Dist., 138 B.R.
973, 979 (Bankr. D. Colo. 1992) (quoting H.R. Rep. No. 94-938, at 10 (1976) (Conf. Rep.)).
Certain of these limits are set forth in 11 U.S.C. 8§ 109(c)(5). In particular, Section 109(c)(5)
requires, as a precondition for eigibility to proceed under Chapter 9, that a municipal debtor

affirmatively establish that it:

(A) has obtained the agreement of creditors holding at least a majority in amount
of the claims of each class that such entity intends to impair under aplan in a case
under such chapter;
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(B) has negotiated in good faith with creditors and has failed to obtain the
agreement of creditors holding at least a majority in amount of the claims of each
class that such entity intends to impair under a plan in a case under such chapter;

(C) is unable to negotiate with creditors because such negotiation is
impracticable; or

(D) reasonably believes that a creditor may attempt to obtain a transfer that is
avoidable under section 547 of thistitle.

11 U.S.C. 8§ 109(c)(5). The “negotiation” requirements contained in Section 109(c)(5) are
intended to provide “creditor protection” by “insur[ing] that the creditors have an opportunity to
negotiate concerning a plan on alevel playing field with the debtor before their rights are further
impaired.” Cottonwood, 138 B.R. at 979.

28.  In this case, the City does not assert that it obtained agreement from creditors
(Section 109(c)(5)(A)) or that it sought to prevent a preferentia transfer (Section 109(c)(5)(D));
instead, the City contends that it satisfied the conditions of Section 109(c)(5)(B) and/or (C)
because it purports to have attempted to negotiate with its creditors in good faith and, in any
event, contends that negotiation with creditors was impracticable. However, as set forth below,
the City did not in fact meet the requirements of either of those subsections. Specificaly: (i) the
City failed to meet the requirements of Section 109(c)(5)(B) because it did not come forward
with a plan of adjustment as required by that subsection, and in any event did not engage in good
faith negotiations with various unions and retiree associations; and, (ii) the City failed to meet
the requirements of Section 109(c)(5)(C) because it did not come forward with a plan of
adjustment as required by that subsection as well and has not shown that negotiations with
various of the unions and retiree associations were impracticable.

29.  The City bears the burden of proof on showing that it meets the standards set forth

in Sections 109(c)(5)(B) and (C). Inre Qullivan Cnty. Reg'l Refuse Disposal Dist., 165 B.R. 60,
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79 (Bankr. D.N.H. 1994). Having failed to meet its burden on €eligibility, the City's petition for

bankruptcy must be denied.

A. The City Cannot Establish That it Negotiated in Good Faith Under Section
109(c)(5)(B)

30.  The City asserts that its June 14th City Proposa and certain discussion sessions
with creditors prior to the Petition Date are sufficient to constitute good faith negotiations under
Section 109(c)(5)(B). However, the City's assertion ignor es the fundamental point that, in order
to come within the scope of Section 109(c)(5)(B) in the first place, the City must show that it put
forward a plan of adjustment to be negotiated. The evidence is undisputed that the City intends
to try to use its Chapter 9 filing as a vehicle to impair protected pension benefits. Indeed, the
City has expressly admitted this. (Dkt. 849, 11 11-12).

31. At the same time, the evidence also is undisputed that, prior to its filing, the City
did not submit an actual plan of adjustment to creditors. The Emergency Manager has admitted
that the “proposal to creditors’ that it submitted on June 14, 2013 was not a plan of adjustment,
but was rather a mere “proposa” intended to elicit “feedback” from creditors. Orr Dep. at
271:18-19.

32. Moreover, even if the City had proposed a plan of adjustment, as more fully set

forth in the objections filed by certain Committee members and their affiliated organizations,*

12 Certain members of the Committee, including the (i) Michigan Council 25 of the American Federation
of State, County & Municipal Employees, AFL-CIO and Sub-Chapter 98, City of Detroit Retirees and (ii)
International Union, UAW to the City of Detroit, filed their own objections to the City of Detroit's
Eligibility Under Chapter 9 on behalf of their condtituents. Other members of the Committee, including
(i) Shirley V. Lightsey (Detroit Retired City Employees Association), (ii) Robert A. Shinske (Detroit Fire
Fighters Association), (iii) Donald Taylor (Detroit Police and Fire Fighters Association) and (iv) Gail
Turner (Detroit Police Members Association) are constituents of organizations that filed objections to the
City of Detroit's eligibility. The Committee joinsin the submissions of co-objector unions and retiree
associations and refers the Court to such submissions for the facts relating to communications between
the City and retiree representatives prior to the petition.
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the City's discussion sessions did not in any event constitute good-faith negotiations because they
were merely advisory, did not afford retiree representatives a meaningful opportunity to respond,
and in fact presented what discovery has uncovered to be a misleading depiction of both the
unfunded pension liability and the funds potentially available to meet it.

1. The City Failed to set Forth a Plan of Adjustment asis Required
Under Section 109(c)(5)(B)

33. It is the “near-unanimous’ consensus of bankruptcy courts that, to meet the
requirements of Section 109(c)(5)(B), it is not enough that, prior to filing a bankruptcy petition, a
municipality merely “negotiate” in the abstract; rather, Section 109(c)(5)(C) requires that a
municipality must, specificaly, negotiate over the substantive terms of a proposed “plan of
adjustment.”  See Westamerica Bank v. Mendocino Coast Recreation and Park Dist. (In re
Mendocino Coast Recreation and Park Dist.), No. 12-cv-02591-JST, 2013 WL 5423788, a *4
(Bankr. N.D. Cal. Sept. 27, 2013) (citing Sullivan, 165 B.R. at 79; In re Ellicott Sch. Bldg. Auth.,
150 B.R. 261, 266 (Bankr. D. Colo. 1992); In re N.Y.C. Off-Track Betting Corp., 427 B.R. 256,
275-76 (Bankr. S.D.N.Y. 2010)).

34.  The conclusion that Section 109(c)(5)(B) requires a municipal debtor to set forth
what is, in substance, a plan of adjustment under Section 941 is supported by both Section
109(c)'s text and legislative history. See Sullivan, 165 B.R. at 78 (citing Cottonwood, 138 B.R.
at 974).

35. The requirements of Section 109(c)(5) are appropriately read together in
conjunction with Section 109(c)(4), which requires that a municipality must “desire[] to effect a
plan to adjust [its] debts” to be eligible for Chapter 9. Cottonwood, 138 B.R. at 975 (citing 11
U.S.C. 8§ 109(c)(4)). The term “plan to adjust [a municipality's] debts’ is in turn defined in 11
U.S.C. 8§ 941. Read together, “the concept is that the entity must desire to effect a 'plan’ within
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the meaning of section 941 and must have negotiated in good faith concerning that proposed
plan.” Id.

36. The legidative history to Section 109(c)(5)(B) requires a municipal debtor to set
forth a plan of adjustment as a prerequisite to good faith negotiations. Under federal bankruptcy
law as it existed in 1946, in order to be eligible for bankruptcy under the Bankruptcy Act,
municipalities had “to come to the court with a 'plan of composition' which had been approved
by creditors owning not less than 51 per centum in amount of the securities affected by the plan.”
Id. at 976 (quoting Bankruptcy Act § 84, as amended by 60 Stat. 410 (1946)). In 1976, Congress
enacted the predecessor statute to Section 109(c)(5) under the Bankruptcy Act, which modified
the requirement that a municipality obtain creditor consent and permitted a municipality to file
for bankruptcy if it could show that it had “negotiated in good faith with its creditors and has
failled to obtain, with respect to a plan of adjustment of its debts, the agreement of creditors
holding at least a majority in amount of the claims of each class which are claims affected by
that plan.” Pub. L. No. 94-260, 90 Stat. 315, § 84 (emphasis added). It thus “is clear from the
provisions of Public Law 94-260 that a municipality seeking to file a petition under Chapter 1X
had to have negotiations concerning the 'plan of adjustment’ which was to have been the ‘plan’ to
be filed under section 90 of the Act.” Cottonwood, 138 B.R. at 977. When Section 109(c)(5)(B)
was enacted in 1978, Congress expressly indicated that it was intended to follow prior law and

that any changes to the text were “stylistic’ only.** Accordingly, the weight of authority is

3 As set forth above, 11 U.S.C. § 109(c)(5)(B) now sets forth that a debtor can satisfy the negotiation
requirement of Section 109(c)(5) if it “has negotiated in good faith with creditors and has failed to obtain
the agreement of creditors holding at least a mgjority in amount of the claims of each class that such
entity intendsto impair under a plan in a case under such chapter....”

14124 ConG. ReC., H 11091 (daily ed. Sept. 28, 1978), at 1X-108 (stating with respect to the 1978
changes that Chapter 9 “follows current law with respect to the adjustment of debts of a municipality.
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consistent with Congress' intent that the current version of Section 109(c)(5)(B) should be
construed in the same way as its predecessor, which expressly stated that a debtor must negotiate
a“plan of adjustment.”

37.  The City admits that it did not propose a plan of adjustment under the Bankruptcy
Code and therefore cannot satisfy the “negotiation” requirement of Section 109(c)(5)(B). For
example, the Emergency Manager testified explicitly that the proposal that the City presented to
creditors on June 14, 2013 was merely a “proposa” - not a plan. The Emergency Manager thus
emphasized in his deposition testimony that, as regards the June 14th City Proposa, “we never
called this a plan, we never called this a deal, we adways called it a proposal.” Orr Dep. at
271:18-19. The Emergency Manager further testified that the City does not know whether it will
ever present the June 14 City Proposal as such to the Bankruptcy Court. Seeid. at 279:2-6.

38.  The Emergency Manager's concession that at the time of filing the City had only a
proposal, and not a plan, is hardly surprising. With respect to pensions in particular, discovery
has established that, notwithstanding the City's avowed and admitted intent to cut both retirees
and active employees' pension payment rights (discussed further at 1 54-57 below), the City
does not know the true amount of the unfunded pension liability or scope of the cash flows it has
to work with. See § 59 below. Likewise, and more generally, as the Emergency Manager
presumably understood, it would have been premature to prepare a plan of adjustment when the
City lacked information about funds that could be made available to pay its debts through the
monetization of existing assets, including, but not limited to, the City-owned art maintained at

the Detroit Institute of Arts. Orr Dep. at 170:10-172:18.

Stylistic and minor substantive revisions have been made in order to conform this chapter with other new
chapters of the bankruptcy code.”)
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39. Because 