Docket #3412 Date Filed: 4/1/2014

UNITED STATES BANKRUPTCY COURT
EASTERN DIVISION OF MICHIGAN

IN RE: CHAPTER 9
CITY OF DETROIT, MICHIGAN CASE NO. 13-53846
Debtor. HON. STEVEN W. RHODES

/

JOINT OBJECTION TO CHAPTER 9 PLAN BY CREDITORS
T&T MANAGEMENT, INC., HRT ENTERPRISES.
AND THE JOHN W. AND VIVIAN M. DENIS TRUST REGARDING TREATMENT OF
CLAIMS FOR TAKING OF PRIVATE PROPERTY WITHOUT JUST COMPENSATION

T&T Management, Inc. (“T&T Management”), HRT Enterprises (“HRT"), and the
John W. and Vivian M. Denis Trust (“Denis Trust’) (together, the “Creditors™ by and
through their counsel, Demorest Law Firm, PLLC, state as follows for their Joint
Objection to Chapter 9 Plan (“Joint Objection”) regarding the treatment of claims for
taking of their private property without just compensation.

Introduction

The Creditors have all filted Proofs of Claim relating to past or pending inverse
condemnation and condemnation claims against the City of Detroit (the “City”). The
Creditors all own or leased property in the vicinity of Coleman A. Young International
Airport (formerly known as Detroit City Airport and herein referred to as the “Airport”).
Their properties are located within areas designated for acquisition by the City due to
their proximity to the Airport.’

The Creditors object to the Amended Plan for Adjustment of Debts of the City of

Detroit (“Amended Chapter 9 Plan”) (Docket No. 3380) because their claims for taking

' The Amended Disclosure Statement with Respect to Amended Plan for the
Adjustment of Debts of the City of Detroit (“Amended Disclosure Statement”) (Docket
No. 3382, p. 182) calis for the City to reinvest approximately $28.5 million in the Airport.
The City plans to continue to operate the Airport, and therefore must continue to acquire
designated properties in the Airport vicinity, including Creditors’ Properties.
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of private property without just compensation are based on the Fifth Amendment of the
U.S. Constitution (and Article X, § 2 of the Michigan Constitution).? Their claims may
not be reduced as part of a bankruptcy case. As set forth in more detail below, the
parties are constitutionally-entitted to just compensation for their claims, without

reduction or adjustment as a result of the City's Chapter 9 bankruptcy.

The Creditors
HRT

HRT, a Michigan partnership, owns property in the City that is the subject of
pending, bankruptcy-stayed litigation (U.S. District Court for the Eastern District of
Michigan Case No. 12-13710). The HRT property is located at 11111 French Road,
Detroit, Ml 48234 (the “HRT Property”).

The HRT Property is located near Detroit City Airport, in an area designated for
taking by the City of Detroit. Two of HRT’s tenants previously obtained judgments
against the City for interference with their leasehold interests, resulting in inverse
condemnation. However, HRT, the property owner, was not a party to the tenants’
lawsuits. HRT first sued the City for inverse condemnation in Wayne County Circuit
Court in 2002. In September 2005, a jury found that the City had not inversely
condemned HRT's Property under Michigan law, based on the facts then in existence.
This ruling was upheld on appeal.

In 2009, based on events since 2005, HRT filed an inverse condemnation claim

against the City in U.S. District Court. At that time, Judge Cohn dismissed the case,

2 The Denis claim involves the taking of the Denis’ personal residence. Article X, § 2 of the Michigan
Constitution provides for compensation in an amount not less than 125% of that property’s fair market
value.
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ordering HRT to exhaust its state remedies before pursuing federal claims. HRT filed its
second state court lawsuit against the City in Wayne County Circuit Court in July 2009,
In 2011, the circuit court ruled that HRT's claims were barred by res judicata and
dismissed the case. This ruling was upheld on appeal by the Michigan Court of
Appeals.

In August 2012, HRT filed its second federal lawsuit in U.S. District Court for the
Eastern District of Michigan (Case No. 12-13710), including claims for inverse
condemnation under the Fifth Amendment and 42 USC § 1983. (Exhibit 1, without
exhibits).

On March 26, 2013, Judge Cohn denied the City’s Motion to Dismiss and/or
Summary Judgment (Exhibit 2). Judge Cohn found: (1) that HRT's claim is ripe; (2)
that neither res judicata nor collateral estoppel apply; and (3) that HRT's claim is not
barred by a statute of limitations. The parties were preparing for trial when the City's
bankruptcy petition was filed. As a result of the bankrupicy filing, the pending litigation
in federal court was automatically stayed. The stay has not yet been lifted.

HRT timely filed a Proof of Claim (Claim No. 1361).

T&T Management

T&T Management, a Florida corporation (successor by merger to Merkur Steel
Supply, Inc., a Michigan corporation) (Exhibit 3), has a judgment for partial inverse
condemnation against the City. The judgment was entered in Wayne County Circuit
Court Case No. 99-928001-CC (the “T&T Judgment”) (Exhibit 4), and affirmed in a

unanimous published opinion by the Michigan Court of Appeals, 261 Mich. App. 116
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(2004) (Exhibit 5). The Michigan Supreme Court denied the City’s Application for
Leave to Appeal.

Merkur Steel was a tenant of the HRT Property and successfully sued the City for
taking of its property rights as a tenant, because the City prevented it from constructing
new facilities to expand its business. The T&T Judgment in part requires the City to pay
$3,800.00 per month until the City of Detroit acquires ownership of the property located
at 11111 French Road, Detroit, Ml or until the City takes action to lift the restrictions
preventing construction there. Neither has occurred.

The City paid its monthly payments of $3,800.00 until June 2013. The City has
not paid the monthly payments for July-December 2013, or for January-March 2014.
This totals $34,200.00. Payments will continue to accrue on a monthiy basis.

T & T timely filed a Proof of Claim, {(Claim No. 1409).

Denis Trust

The Denis Trust also owns property in the City that is the subject of pending,
stayed litigation (Wayne County Circuit Court Case No. 13-000976-CC). The Denis
Trust property is located at 8523, 8529, and 8535 Montlieu, Detroit, Ml 48234 (the
“Denis Trust Property”). The Denis Trust Property is also located near City Airport, also
in an area designated for taking by the City. John and Vivian Denis resided there for
decades until the City took over their property. The Denis Trust filed an inverse
condemnation lawsuit against the City, which has been converted to a condemnation
case filed by the City. (Exhibit 6). The Denis Trust also has a pending counterclaim
against the City for inverse condemnation (de facto taking), ihverse condemnation

(unreasonable delay), and substantive due process. (Exhibit 6).
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As part of the pending condemnation case, the City was required to pay
estimated “just compensation” to the Denis Trust (Exhibit 7). The City paid $50,813 in
2013, but the Denis Trust claims that the City's estimated just compensation is too low.
As a result of the bankruptcy filing, the pending litigation in state court was automatically
stayed.

The Denis Trust timely filed a Proof of Claim (Claim No. 1383).

MEMORANDUM OF LAW

The City has proposed its Amended Chapter 2 Plan to modify its obligations to
creditors whose claims are subject to reduction or compromise. The Creditors’ claims
are not subject to reduction or compromise, but the Amended Chapter 9 Plan does not
provide adequate protection to the Creditors. The Creditors’ claims are not subject to
reduction or compromise because they are based on Constitutional claims for the taking
of property without just compensation.

Furthermore, the City of Detroit must pay the T&T Judgment in full regardless of
what reduction and compromises it makes in the Amended Chapter 9 Plan, because the
T&T Judgment is liquidated, not contingent, and not disputed.

Congress may not pass laws under its Bankruptcy power that would effect a
taking of private property without just compensation. U.S. v. Securily Industrial Bank,
459 U.S. 70 (US 1982), citing Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555
(1935). The Supreme Court stated:

The bankruptcy power is subject to the Fifth
Amendment’s prohibition against taking private
property without compensation. Louisville Joint Stock
Land Bank v. Radford, supra. Thus, however

“rational” the exercise of the bankruptcy power may
be, that inquiry is quite separate from the questions
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whether the enactment takes property within the
prohibition of the Fifth Amendment.
459 U.S. at 75.
In Louisville Joint Stock Land Bank, Justice Brandeis stressed the importance of
preserving the Fifth Amendment despite times of hardship:
The Fifth Amendment commands that, however great
the Nation’s need, private property shall not be thus
taken even for a wholly public use without just
compensation.
295 U.S. at 602,
In that case, the Supreme Court held that the Frazier-Lemke Act violated the
Takings Clause of the Fifth Amendment. The Frazier-Lemke Act was a bankruptcy act
of Congress that restricted banks’ ability to repossess farms after they had been
foreclosed on. The Supreme Court held the statute was void because it effected a
“taking of substantive rights in specific property acquired by the Bank prior to” its
enactment. Justice Brandeis noted that:
[ilf the public interest requires, and permits, the taking of
property of individual mortgagees in order to relieve the
necessities of individual mortgagors, resort must be had to
proceedings by eminent domain; so that, through taxation,
the burden of the relief afforded in the public interest may be
borne by the public.

295 U.S. at 602.

Although Congress may authorize the City to impair obligation of contracts and
other types of claims in Chapter 9 bankruptcy, it may not authorize the taking of private

property without just compensation in violation of the Fifth Amendment. Therefore, the

T&T Judgment for inverse condemnation must be satisfied in full. Anything short of full
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payment for this Judgment would deprive T&T Management, as the successor to
Merkur Steel, of just compensation in violation of the Fifth Amendment. Similarly, HRT
and Denis Trust may not be deprived of their just compensation for their pending
inverse condemnation and condemnation claims. Since the Fifth Amendment applies to
both the State and Federal governments, such a reduction in just compensation would
be unconstitutional.

WHEREFORE, Creditors T&T Management, HRT Enterprises, and the Denis
Trust respectfully request that Chapter 9 Plan be amended to rule that claims based in
inverse condemnation and condemnation, which are based on the taking of property
without just compensation, are not subject to reduction or compromise as a result of the

City of Detroit's bankruptcy.

Respectfully submitted,

s/ Melissa L. Demorest .
Mark S. Demorest (P35912)
Melissa L. Demorest (P68867)
Demorest Law Firm, PLLC
Attorneys for Creditors

T&T Management, Inc.,
HRT Enterprises, and the John W.
and Vivian M. Denis Trust
322 West Lincoln Ave.
Royal Oak, Ml 48067
248-723-5500
mark@demolaw.com
melissa@demolaw.com

Dated: April 1, 2014

City of Detroit bankruptcy:Merkur:Objection to Chapter 9 Plan 2014 03 28.docx
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UNITED STATES BANKRUPTCY COURT
EASTERN DIVISION OF MICHIGAN

IN RE: CHAPTER 9
CITY OF DETROIT, MICHIGAN CASE NO. 13-53846
Debtor. HON. STEVEN W. RHODES
/

INDEX OF EXHIBITS

Exhibit Description

1. Complaint and Jury Demand, HRT Enterprises v. City of Detroit, E.D. Mich.
Docket No. 2:12-cv-13710-AC-RSW, August 21, 2012

2. Decision and Order Denying Defendant's Motion to Dismiss, or, In the
Alternative, For Summary Judgment, HRT Enterprises v. City of Detroit, E.D.
Mich. Docket No. 2:12-cv-13710-AC-RSW, March 26, 2013

3. Certificate of Merger for Merkur Steel Supply Inc.
4, Final Judgment, Merkur Steel Supply Inc. v. City of Detroit, March 29, 2002

5. Opinion, Merkur Steel Supply Inc. v. City of Detroit, 261 Mich. App. 116, 680
N.W.2d 485 (2004)

6. Defendant’'s Answer to Plaintiffs Condemnation Complaint, Counterclaim,
and Jury Demand, City of Detroit v. John W. and Vivian M. Denis Trust,
Wayne Co. Cir. Ct. Case No. 13-000976-CC, February 21, 2013

7. Stipulated Crder Confirming Title, Setting Possession, Allowing Entry,
Directing Payment of Compensation, Setting Pretrial Conference, and Setting

Default Proceedings, City of Detroit v. John W. and Vivian M. Denis Trust,
Wayne Co. Cir. Ct. Case No. 13-000976-CC, April 25, 2013

City of Detroit bankruptcy:Merkur:Index of Exhibits (Obj to Chapter 9 Plan).doex
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT QF MICHIGAN
SOUTHERN DIVISION

HRT ENTERPRISES, a Michigan
partnarship,

Plaintiff,

v ' Case No.

CITY OF DETROIT, a Michigan municipal ~ Hon,
corporation,

Defandant.

Demorest Law Finm, PLLC

MARK S. DEMOREST (P35812)
MELISSA L. DEMOREST (P68867)
MIGHAEL K, HAYES (P75418)
Attorneys for Plalntiff

322 W, Lincoln

Royal Oak, Michigan 48067
248.723-8500

PL AND DEMAND

Plalntif, HRT Enterprises, a Michigan partnership, {HRT"), through its attorneys,
Demorest Law Firm, PLLC, states as follows for its Complaint against Defendant, City of
Detroitt

TATEMENT QF THE
1, The ity of Detroit owns and operates an airport on the east side of

Detrolt. The City of Detroit must acquire all of the neighboring privately-owned
properties located within 750 feet of the' centerline of Runway 15/33, in order
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to comply with FAA safely regulations, and to comply with the City’s obiigations under
its various grant #graemehts with the FAA and the State of Michigan. The City must
purchase thase properties located off the west slde of the airpert,.regard!eas whether
the City ever expands Detroit City Airpcﬁ {o construct a new runway.

2. HRT owns 11 acres of land adjacent to the City's Airpor, including an
existing factory building and office butlding.

3. The City designated HRT's properiy for acquislion years ago, becauss it
is located in the 750-foot safety area, but the City has never purchased the property.

4.  HRT filed an inverse condemnation lawsuit against the City In state court
in 2002, because HRT beliaved that the City's actions had at thal point interfered with
HRT's property rights to the extent that HRT's commercial property was no longer
viable.

5.  Based on the facts then in existence, the jury determined that the City had
not Inversaly condemned HRT's property as of the irial in September 2005. At that
point, the building was mostly vacant. However, one tenant stlll occupied part of the
property, and provided some rental income to HRT.

8. ToHRT, the “death;’ ofits P_roperty was Inavitable as of the time of the trigl
in September 2005. but thé jury concluded that the Property was siill "alive” in 2005.

7.  Since the 2005 triai, the City has taken additional actions to restrict the
use and value of HRT's property, and to implement its plan to acquire HRT's property
and other property in the area. Thess actions are discussad below.

8. Now, seven years after that triel, the City has sl not purchased HRT's

property.’ The preperty is entirely vacant and the building has been vandalized. The
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'property is no longer usable, rentable or salesable. If the Property was still “alive” in
2005, it is clearly deceased now.

8. Even if the Inverss condemnation of HRT's property had not occurred as
of September-2005, the City’s actions since then, and its continuing unreasonable delay
in acquiring HRT's property, have ripened into inverse condemnation of the property.
HRT is entitisd io just compengation for its Propsrty under the Fifth Amendment and 42
USC § 1983.

10.  In 2009, HRT filed a second lawsult againstthe Cliy of Detroit, this time in
U.8. District Court. HRT's Complaint alleged that, based on new events since the trial
in 2005, inverse condemnation of HRT's property had now occurred.

11. The case was assigned to Hon. Avern Cohn, who ruled that HRT's case
must first go to state court, based on the Supreme Courts Wililamson decision, which
requires exhaustion of state court inverse condemnation remedies before filing of a
federal court lawsuit under 42 USC § 1983.

12. The City of Detroit argued that HRT's claims were barred by res judicata.
Judge Cohn rejected the Clly's res judicala, recognizing that the facts regarding HRT's
praperty had changed since 2005. Judge Cohn wrole that, ‘clearly the operative facts
have changed from those presented to'the 2006 state Jury”

13.  Based on Judge Cohn's ruling, HRT promptly filed its second state court
lawsuit against the City of Detroit. Ignorlrig applicable lawand the new events that had
occurred since the 2005 trial, the Wayne Gounty Circuit Court dismissed HRT's lawsuit

baged on res judicata. This ruling was affirmed by the Michigan Court of Appeals in

July 2012,
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14.  Addiional refevant events occurred even during the pendency of HRT's
appeal, but the Michigan Court of Appeals refusad to alow HRT to supplament the
record to reflect these new evants. : 3

16. The res judicata rulings of the Michigen courts are Inconsistent with
federal law on inverse condemnation under the Fifth Amendment and 42 USC § 1083,
HRT's propsrty has now been teken by the City of Dstroit through Inverse
condemnation. -

18. HRT Is entitled to pursue this lawsuit sesking just compensation for its
Praperty under the Fifth Amendment and 42 USC § 1680, regardless of the improper
decislons of the state courts. - '

PARTIES
17.  Plaintiff HRT Enterprices (‘HRT") is a Michigan parinership.

18.  Defendant Cily of Detroit is a municipal corporation organized and existing
under the Constitution and laws of the State of Michigan. The City of Detrolt has Its
principal place of business at 2 Woodward Avenue, Defrol, Michigan.

JURISDICTION
18. HRT's claims against the City of Detroit are based on the Fifth and

Fourteenth Amendments of the United States Consttutionand 42 U.S.C. §1683.
20. Under the Fifth Amendment, private properly may not be taken for public

use withoult just compensation.
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21.  HRT’s Properly was taken by the City through inverse condemnation, but
HRT has not recelved just compensation from the City. |

22.  The Fifth and Fourteenth Amendments also provide that a person may not
be deprived of properly without due process of law. ' |

23. HRT was deprived of its property by the City of Detroit, & political sub-
division of the State of Michigan, without due process of law.

24. HRT was damaged by the denial of Its_ duse process rights.

26.  The Court has jurisdiction of this matter under 28 U.S.C. §1331.

ION
RT'S ia No abl & e Gity” n

26. HRT owns 11 acres of land located at 11111 and 11181 French Road,
Detrolt, Michigan (the “Property”). ‘ '

27. There Is a large industrlal building on the Property. The building is now
vacanit, and has been severely vandalized over approximatsly the past two years.

98. The City of Deiroit owns and operates an aiport adjacent to the HRT
Property, traditionally known as Detrolt City Airport, and now known as Coleman A,
Young International Airport (the “Alrpot”).

29. - HRT's Property is located directly across Franch Road from ﬂie western
boundary of the Airport property.
| 30. Because of the actions of the City of Detoit; HRT's tenants and sub-

tanénts tiave all been driven out of business.
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31.  Because of the actions of the Clty of Detrolt, HRT is no longer able to use,

lease or sell the Property.

The Citv Must Acqulre HRT's Property Dye o its Proximiy fo the Alrport

32. No buildings are permitted within 7560 feet of the centesline of Runway
16/33 without a walver from the Federal Avlation Admtnislrétion ("FAA",

33. The front part of the HRT Property along French Road, including much of
the existing building, Is Ibcated within this 750-foot zone.

34. The City of Detroit must acquire HRT's Property (and all the other
properties located within 750 feet of the centerline of Runway 15-33) in order to comply
with FAA safety regulations,

35. The Gity of Detrolt s also required to purchase HRT's Property {and all the
6ther properties located within 750 feet of the centerline of Runway 15-33) in order to
comply with the terms of the City's grant agreaments with the FAA and the State of
Michigan.

38. The City of Detroit has already acquired most of the properties located
within 750- feet of the centerlina of .Runway 15-33, but has never achired HRT's
Property.

37. Because of Its grant agreements with the FAA and the State of Michigan,
the City of Detroit may not close the Airport. In July 2005, the FAA's District Office

wrote to Delbert Brown, then Manager of the City’s Airport, staiing:

in accepting Airport Improvement Program funds, the City of
Detroit has agreed to certain specific terms and conditions.
Federal statute requires these grant assurénces as a
condition for receiving such Federal aid and the City has
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obfigated itself in hinding grant agreemeﬁts to comnply with
these assurances. .... Thus, the City may not close the
airport without FAA's consent and a formal release from
the terms of the grant agreements. ... The prospacts for
FAA concurrence In closing Colemsan A, Young Airport
are highly unilkely under the justification we believe the
City would present. -
{Exhibit 1, emphasis added).
The Morkur Steel Lawsult
38. In 1989, Merkur Steel, HRT's tenant, sued the Clty of Detroit for lnverse
condemnation of its teasehold rights. Merkur Steal Supply, ine. v. City of Detrait
(Wayne County Circuit Court Case No, 98-828001-CC (the “Merkur Steel Lawsuit’).
30. A jury trial was held n the Merkur Steel Lawsuit in Wayns County Circult

Court in 2002.
40. The Jury unanimously found that the City of Detroit partially inversely

condemned Merkur Steel's property rights as a tenant of the Property.

41. The Circult Court entered a Final Judgmentagainst the City in the Merkur
Steel Lawsuit on March 20, 2002, The City of Detroit flsd an appeal to the Michigan
Coutt of Appeals. The Court of Appeals affirmed the verict in favor of Merkur Steel in
a unanimous pdblished opinion. The City of Detrolt thenfiled an Apblicaﬁon for Leave
to Appeal with the Michigan Supreme Court, which was dervied.

42. HRT was not & parly ta the Merkur Steel lavsult,

43. HRT received no compensation or damages as a resul of the Merkur

Steel lawsuit.
44. The pariners of HRT are not identical to theshareholders of Merkur Steel.
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- The Cify Steel Lawauit
45, in 2002, Clty Steel, & sub-enant of Merlur Stael, also sued the Cily of
Detrolt for inverse condemnation. Steef Assoclates, Inc. v City of Detrolt (Nayne
County Circuit Court Case No. 02-223249-CC), (tha *City Stes) I.awsuit")'.
48. City Steel sought compensation for the diminution tn value of its property
rights as a sub-tenant at the Proparty.
47. A lury trial was held In the City Steel Lawsuit in Wayne County Circuit
Court in November 2003. The Jury in the City Steel Lawsuit unanimously found that the
City of Detroft inirerseh} condemned Clty Steel's properly rights as a sub-tenant of the
Property. '
48. The Circuit Court entered a Final Judgment againat the City in the City
Stes! Lawsuit in December 2003, The City of Detroit flled an appeal to the Michigan
Court of Appeals. The Court of Appeals affirmed the verdict in favor of City Steel. The
City of Detroit then flled an Application for Leave to Appsal with the Michigan Supreme
Court, whlcﬁ was denled.
49. HRT was not a parly {o the City Steel ngsuit
50. HRT recelved no compensaation of damages es & result of that lawsuit.

51.  The partnere of HRT are not identical to the sharsholders of City Steel.

‘s F al in 0 cuitC
52. In 2002, HRT sued the City of Detroit for Inverse condemnation. HRT
Enterprises, of al. v, City of Datroit (Wayne County Circult Court Case No. 02-240403-
CC). The City of Detroit was driving most of HRT's tenaris out of business, and HRT
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believed that the City's actions had progressed to the point that HRT’s properiy rights as
the owner of the property had baen taken by the City. '

53.  Ajury frial was held In the HRT Lawsuit in Wayne County Circuit Court in
September 2005. '

54. The September 2005 trial involved only issues of Michigan law. HRT
réserved any claims under the U.S. Constitution.

55,  The jury in the HRT Lawsuit found that the City of Detroit had not inversely
condemned the Property as of September 2005, based on the facts then in existence.

56. HRT filed an appeai to the Michigan Court of Appeals. The Michigan
Court of Appeals affirmed the verdict in favor of the Clty.of Detroit. HRT then filed an
Appllcaﬁoﬁ for Leave to Appeal with the Michigan Supreme Court, which was denied on

March 24, 2008,

Events Since he Verdict

57. About ten years have elapsed since HRT flled its first inverse
condemnation lawsuit, and nearly seven years have elapsed since the 2005 trial. The
City of Detroit still has not acquired the Property from HRT. |

§8. The City cannot close the Alrport, and is sill required to purchase HRT's
Property.

§9. - The existing building on HRT’s properly is now totally vacant, due to the
City of Detroit's interference with the use of the Propery by HRT's tenants and sub-

tenants.
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' 60. The last remaining operating company in the Property, Merkur Technical

. Services, Inc., went aut of business at the end of 2008, about three years aftar the trial.
61. HRT th_en attempted to lease all or part of the Praperly to other tenants,
without success.

62. HRT has also been unable to sell the Propery.

63. The City of Detroit's plan Is to acquire the Properly, both for the safety of
the existing Runway 15-33, and also for the construction of 2 new replacement runway
which would run through HRT's Property.

84. On December 13, 2006, Delbert Brown, then Manager of the Alrport,
wrote to the FAA's If)etroit Airporis Digtrict Office ahout & mesting betwsen
representatives of the City, the FAA, and the State of Michigan to discuss the future of
the Alrport.  Airport Manager Brown confirmed the Clty's plan to construct the

replacement runway..statlng:

genglble long-ter solution for the Almort The Cly
appreciates the support of all towards: 1) meeting minimum
FAA airport facllity standards, 2) positioning the airport to
accommodate future demand, and 3) making the airport
economically viable,

{Exhibit 2, undedining in original).

85. In his Oclober 17, 2008 letter to the City Councils Public Health and
Safety Standing Committee, Alrport Manager Delbert Brown reaffirmed the City's plan to
acquire the Property. Alrpert Manager Brown wrote:

10
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An Issue facing the Coleman A. Young Alrport Depariment is
to have standard runway safety areas in place. We. are
adversely affacted by this FAA requirement because the
Coleman A. Young Alrport may end up with an even shorter
runway than currently exists. If this happens, we will be
unable to mest the aviation needs of our present customers

and eliminate the possibility of airline service at our airport.
The projects included in the Master Plan/ Gateway Plan will
‘help to alleviate this issue this:

a) A 5,000 to 6,500 foot replacement runway.
[This Is the proposed runway that would run
through the Property.] ..

e) Alrport wiil continue the land acquisition
program to facllitate safety areas, clear
zones and ultimately the replacement of the

- axisting runway.

(Exhibit 3, emphasis added).

88. Over seven years after the 2005 trial, the FAA and the State of Michigan
are currently reviewing the City of Detroit's new proposed Airport Layout Plan. Like the
City’s existing plan, the new proposed Airport Layout Plan stil shows the City's plan for
taking of HRT's Property.

b ouncemants of the.City’s Plan to Purchase H
87. Public announcement of the City's plan to acquire property Is one of the
facts that can be used to prove an inverse condemnation slaim.
68. Since the 200;5 trial, the City has publicly announced and reaffirmed Its
plaﬁ to purchase the Property. !n his March 11, 2008 Stale of the City address, former
Mayor Kwame Kilpatrick stated that the City would ﬂ:ially complete the acquisition of

land near the Airport. He said:

11
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Wa will complete the acquisition of land, starled by Coleman

Young, along French Road next to City- Airport to finish the

improvements needed toc make it a viable commercial or

general aviation alrport. When completed, 80 percent of the

flgggs used for this purpose would be reimbursed by the
89. In March 2010, the City of Defroit's Purchasing Division published a
“Request for Proposals for Management and Devatopment Services at the Colaman A,
Young Alrport.” in this Request for Proposal, the City asked private companies that
were !nterasied in taking over management of. the Aiport to respond with their
progosels by April 21, 2010, It also told the public that the City inlends to acquire the
prapetty necessary to huilding a replacement runway, which would necessarily Ih‘c!ude

the acquisition of HRT's Property.

.70. The City is also attémpting fo reach an agresment with an airline fo

resume scheduled passenger setvice at the Alrport.

71. The City's pieqemea!_ acquisition of other properties in the area of the
project is another one of the facts that can be usad to prove an Inverse condemnation
claim.

72.  During the years since the jury verdict in the prior HRT lawsuit, the City
has not purchased HRT’s Property, but has acquired many other commercial and
residential properties in the area through purchase agresments, non-payment of

property taxes, or formal condemnation pror}eedings.

12
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73. - During the seven yaars since the jury verdict in the prior HRT {awsult, the
City has refused to purchase tha Property from HRT, whileths City has purchased other
commercial and residantial propert!;é in the 750-foot acquisttion area. Exhibit 4 is a
map prepared by ihq City of Detroit showing all of the Clty-owned properties located in
the expansion area covered by thé Airport Layout Plan, as of September 2006. The
City-owned properiies aI"Q highlighted in yellow. The City has écqulred addiﬂpnai
parcels of properly in this area since Exhibit 6 waé prepared.

74. Last year, in response to an Inverse condemnation lawsuit, the City
purchased a commoercial property on Van Dyke Avenue, }vh!ch is located more than 750
feat from the centerline of Runway 15-33, rather than purchase HRT’s Property.’

75, The properties in the 750-foot zone have become increasingly isalated
fiom each ﬁther as other buildings acquired by the City have been demolishad. Some

blacks have no remaining structures, or only one or two eccupied houses.

he Cl to Ac 0
76.  In 2008, in preparation for its acquisition of the Propesty, thé Cily of Detroit:
constructed a left turn lane into HRT's vacant p(oper{y. {Photographs attached as
Exhibit 8). Sirice there is litte traffic on French Road any more, with the City having
purchased most of the other properties in the area already, thers s no other plausible

explanation for the City's construction of the “ieft turn laneto nowhere.”

! WPLC, LLC v City of Detroit, Wayne County Circuit Cout, Case No, 08-020214-CZ).

13
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77.  The City's unreasonbale delay in acquiring property is another one of the
facts that can be used to prove a;m inverse condemnation claim. Unreasonable defay in
the purchase of property may itself also constitute a cognizabfa claim,

76.  Seven years have elapsed since the 2005 tial, but the City st has not
acquired HRT's Property. Even if there had not been an unreasonablé delay in 2005,
another seven years certalnly constiiutes unreasonable delay, particularly when HRT's
Property has become completely unusable in that time.

79. The City began purchasing property In the mini-take erea many years ago.

80. The City has purchased the vast majority of ihe property in the mini-take
area. .

81. By refusi;'lg to purchagse HRT's Property, the City has aggravated the

deterioration of property values, causing blight,

e ‘s Failure ntain its artles In the Area

82. The City is now the major property owner in the area designated for alrport
acquisition (French Road to Van Dyke, and Lynch Road to McNichols). However, the
City is not properly maintaining those properties. To the éontrary, the City has once
again allowed the adjacént properties that it owns to bacome dumping grounds. (See
photographs attached as Exhibit 8).

83, | The vandals who damaged HRT's Propery often gained access to the

Property through a path from the City's adjoining property. (See photographs attached

14

Doc 3412-2 Filed 04/01/14 Entered 04/01/14 12:35:27 Page 15 of 27



2:12-cv-13710-VAR-MJH Doc#1 Filed 08/21/12 Pgl150f26 PgID 15

as Exhibit 7). The vandals have even ctaimed that they are acting on behalf of the City
of Detroit In removing meterials from the Propetty.

84. McNichols Road {Six Mile Road) has béen closed between French Road
{the west side of the A;rport) and Connor Road (the ea;st side of the Alrport) since 1067,
The road was closed to allow larger aircraft to use the Airport for scheduled airliner
service.

85.  The closure of McNichols Road limits access to the Property.

" 86. Even though there is not currently any scheduled airliner setvice at the_

Airport, the City has opposed all efforts to recpen McNichals Roed.

87. Inan October 8, 2008 letter to the City Catincll, Delbert Brown, Director of
the Alrport Dapartmpnt stated:

The proposed reopsning of McNichols Rd. at the northern
boundary of the Airport's main runway (1533) will begin a
domino sffect at the airport and the national aviation system
and as the Aiport Department Director, | can only
recommend against taking such action as reopening said
road. ... :

in brief, the resuit of reopening McNichols Rd. will be
lost jobs, lost revenus and a reduction in the Coleman
A. Young Alrport's operating clagslflcation. The
proposed reopening will resuit In the rduction in the
length of the current runway and lirnlt the elze and types
of aircraft that can land and takeoff at our facllity. The
loss will not only be feit at the Airport bul zlso in the
sconomic impact estimated at $26 Milion dollars in
southeast Michigan.

(Exhibit 8, emphasis added)

18
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88. In January 2008, the City submitled to the FAA a proposal for funding to

completely close French Road — the road on which HRT's Propery is located-—

between Lynch Road and McNichols, In this proposal, Delbert Brown, then Director of

the Airport, stated.

French Road corridor includes the removal of all pavement
including curb and gutter. Restoration to this area wil
include the placement of 3* of top sol, seeding and
mulshing. French Road will be terminated at Lynch Rd and
Six Mile Road [McNichois] with fencing and barricades.

(Exhiblt 9).

The Ci

89.  Since the 2005 tiel, the City has accepted additionat state and federal

grants for land acquisition near the Airport.  The terms and conditions of these grants

affect HRT's Property.

0.  In Fabruary 2007, for example, the City entered into a grant agreement for

another airport project. The grant agreement required the Gily o put up $15,000. The

State provided $105,000 and the FAA provided $480,000, to complete the funding of

$600,000 for land acquisition. The City agreed to keep the airport in operation for at

least another twenty yoars. The City also agreed to the foflowing condition, among

others:

13-53846-swr

8. The SPONSOR [Clty of Detroit] wil, elther by the acquisition and retention of
sasements of other interests In or rights for the use of land or airspace, or by the
adoption and enforcement of zoning regulations, prevent the construction,
eraction, alteration or growth of any structure, tree or other object in the approach
areas of the runways of the Airport, which would tonstitute an obstruction to air
navigation according to the criteria or standards prescribed in FAA Advisory
Circulars.

16
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(Exhibit 10, Attachmant 3).
91.  In 2008, the City requestad the FAA to provids $85 Mition In funding to
ex_pand the Airport (Exhibit 14).

92. The vandals who are damaging HRT’s Property often gain access to the
l:"mpérty’throﬂgh a path from the City of Dekoft’sadinining property, which was a vacant
lot purchased by the éity from Chrysler Corporation,

93. HRT notifled the City o;f this problem, but the Citg took no action to stop It.

4. The only way that HRT could obtaln any pallce proteciion for its Proparly

was 1o agree to pay & police officer for “protection.”

IThe Clty Has Interfared with HRT's Efforts to Protect lis Property

85. In 2011, HRT hired Gilbert's Trucking to construct an earthen berm on
HRT's property, to attempt to block vandals from using vehicles to enter HRT's property
from the City's adjaining property.

98, GQllbert's Trucking was working on the HRT praperty on July 21, 2011. The
City of Detroit's Airport Department called the Detroit Poice Department, claiming that
Glibert's Trucking was trespassiné on properly owned by the City of Detroll, sven
though Gilbart's Trucking was working only on HRT's properly. |

g97. The Detroit Police Department responded !o the scene and arrested the
employees of Glibeit's Trucking who were working on HRT's property. They were

subsequently prosacuted by the City of Detroit.

17
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£8. On July 21, 2011, HRT partner Karl Thomas spoke on the felephone with
Jason Watt, the City's current Alrport Manager. Thomes explained to Watt that his
company, HRT, owned the properly at 11111 French Road.

g9. Airport Director Watt claimed that ’the City of Detroit had already
purchased the 11111 French'Road properly from HRT for $1.5 milion. Karl Thomas
infarmed him that was not true. _ |

100. Alrport Direstor Watt then complalned to Kal Themas about HRT doing
work to pressrve and protect it own properly. He said that HRT was only making it

more expansive for the City to later utilize the property.

HRI's Prio . nl).8 C

101. Because the City of Detroit had still not acquired the Property, and its
tenants had been driven out of business by the City of Detrolt, HRT filed a lawsuit
against the City of Detroit in the U.S. District Court for the Fastem District of Michigan in
2009 {Case No, 2:08-Cv-14460).

102. HRT alleged that while a takings claim may not have been ripe in
Septenﬁber 2005, a takings claim was now ripe dus to new events and the continued

_passage oftime.

103. The City of Detrolt sought dismissal of the case, on‘ a varlety of grounds,
including res judicata (claims barred by HRT's prior lawsuit ageinst the City of Detroit)
and the Statute of Limitations.

104. Judge Avern Cchn dismissed the U.S, Distict Court lawsuit, but on

diffarent grounds than requested by the City.

18
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1Q5. Judge Cohn agreed with HRT that HRT's-claims against the Clty of Detroit
are not barred by res judicats, because of the passage of time and new events that
have occurred alnce the 2005 jury verdict in the prior stats court lawsuit.

106. Judge Cohn ruled that, “Clearly the operative facte have changed from
thosa presented o the 2006 state jury.”

107, Judge Cohn dismissed the L).8. District Court lawsuit, Judge Cehin ruled
that because of the U.S. Supreme Court's ruling In Willamson Counfy Regional
Planning Commission v. Hamilton Bank of Johnson Gily, 473 U.8. 172 (1986), HRT
must pursue its current claims in Wayne County Circult Court before coming to federal
court.

's 8 8 [} Ci )

- 108 Based on Judge Cohn's Willlamson ruling, HRT fled its second inverse
condemnation lawsuit against the City of Detrolt in Weyne County Circuit Court on
July 8, 2000, (HRT Enterprises v. Clty of- Detroit, Weyre County Circult Court, Case
No. 09-018475.CC).

108, On March 28, 2011, the Wayne County Circuit Court granted summary
disposition to the City of Detroit, ruling that HRT's claims were harred by res judicels.
HRT's Motion for Reconsideration was denled in an orderentered on April 21, 2011,

110. HRT timely appealed to the Michigan Courtof Appeals.

111. During the pendency of the appeal, HRT flled a motion to supplement the
record on appeal, in order 1o bring fo the Court of Appeals’ attention events that had
ocourred after the Circuit Court granted summary disposition in favor of the City of

Detroit. The Court of Appeals denled that Motion.

19
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112, On July 26, 2012, the Court of Appeals affirmed the Circuit Court, also
ruling that HRT's Complaint was barred by res judlcéta. The Court of Appeals stated
that HRT presantad “no new operative éacts'f since the prier tral,

113. The rulings of the Circuit Court anld Court of Appeals were contrary to the

ruling of Judge Coh_n that “the operative facts have changed from those presented lo

the 2005 state jury.”
COUNT i
INVERSE CONDENNATION — DE FACTQ TAKING

114, HRT incorporates by reference the allegations of paragraphs 1 through
113 inclusive, as though fuily set forth herein.

115. The City of Detrait, under color of law, has interfered with HRT's yse of the
Property inf order to further and promote the City’s own plens to acquire the Property.

118. The City of Detroit's Interference with the use of the Property has
interfered with HRT's property rights to such an extent that the City of Detroit has de
facto taken the Property. .

117. The City's actia.ns have denied HRT all ecoromically viable uses of its
land.

118. As a result of the City of Detroit's actions ininterfering with the use of the
Property, the City has Inversely condemned the Property.

119. The City of Delroit may not take HRTs property without just

compensation, pursuant to tha Fifth Amendment.

20
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120. HRT is ‘entitied to recover compansation from the City of Detroit for the
City’s taking of the Property, under 42 USC §1983.
 WHEREFORE, HRT respectiully requests this Coutto:
a.  Enter a Judgment determining that the City of Detrolt has inversely |
condemned the Property, _
' b.  Award HRT Just-compensation for the taking of its property rights by the
City of Detroit, In an amount In excass of $75,000; and

c. Award HRT its costs, interest and attorney's fees as allowed by law,

COUNTI

INVERSE CONDEMNATION - CITY OF DETROIT'S
UN o] EDELAY IN

121. HRT incorporates by reference the allegatons of paragraphs 1 through
120 inclusive, as though fully set forth herein.

122. The City of Detroit intends to acguire the Property for public use.

123, The City has prohibited, and intends to continue to prohibit, the full use of
the Property In ordef to facllitate the City of Detroit's plans for Detroit City Alrport to the
point of danyiné HRT alf economically viable use of its propesty.

124. The City of Detroit has engaged in deliberate actions toward the Mini-Take
Area, in general, an;i the Property in particular, that i fact interfered with HRT's
property rights,

125. The City of Detroit's unreasonable delay in proceeding. with its plans to
acquire the Property has interfered with HRT’s property rights to the extent that the City
of Detroit has taken the Proparty without compensation to Plaintiffs.

21
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128. The City’s unressonable delay in purcha‘slng the property for the purpose
of bringing down the properiy's value does not advance a legitimate government
intereat.

127. The City of Defroit may not take HRT's Properly without just
compensation, pursuant to the Fifth Amendment,

128, HRT ia entitled to recaver compensation from the City of Dalroit for the
City's interference with HRT's property rights, under 42 USC §1983,

WHEREFORE, HRT respeactiully requests this Court to:

a Enter a Judgment determining that the Cly of Detroit has inversely
condamned the Property;

b.  Award HRT just compensation for the taking of its properly rights by the
Gty of Detrolt, in an amount in excess of $75,000; and

¢. | Award HRT its costs, Interest and aitornaf's feas as allowed by law.

GOUNT i
E ION — REGULAT TAKING
129, HR‘f‘ incorporates by reference the allegations of paragraphs 1 through
128 inclusive, as though fd!iy Set forth herein.
130. A government agency may be liable for taking private property by
overburdenlhg the property with regulations.
131, The City of Defrolt has taken the Property through its regulations because

those regulations do not further a legitimate government interest. The Gity of Detroit
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has improperly used its ;'egulat!ons to freeza or drive down the value of the Properly In
anticipation of the City of Detroit's acquisllion of the Propsry.

182, The City of Detroit's regutations daprive Plaintiffs of economically viable
use of the Property, considering: (a) the character of the City of Detroit's actions; (b) the
economic effsct of the Clty of Detroit's regulation on the Properly; and (c) the extent by
which the regulation has interfered with distinct economicbacked Aexpectattoﬁs.

133. ' The effect of the City's regulations has heen to-burden Plaintiffe with a
disprapartionate share of the City of Detroit's costs of awning and operating Detroit City
Airport. The City's actions have forced HRT to bear public burdans which, in all fairness
and justice, should be bome by the public as a whole.

134, The City of Detroit may nhot tak:a HRT's Property without just
compensation, pursuant to the Fifth Amendment, -

135. HRT is entitled to recover compensation from the City of Detroit for the
City's interference with HRT’s property rights, under 42 USC §1983.

WHEREFORE, HRT respectully requests this Coutfo:

a Enter a Judgment determining that the City of Detroit has inversely
condemned the Property,

b.  Award HRT just compensation for the taking of its property rights by the
City of Detroit, in an amount in excess of $76,000; and

c.  Award HRT lts costs, intarest and attomey'sfees as allowed by law.

23
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COUNT IV
SUBSTANTIVE DUE PROCESS,

138. HRT incorporates by reference the aflegafions of paragraphs 1 through
135 inclusive, as though fully set forth herein. .

' 137. The Fifth and Fourteenth Amendments of the U.S. Constitution provide
thet no persan shall be deprived of property without due process of law.

138. The Fifth Amendment prohibits the deflherate and arbitrary use of
government power. | '

139. The City of Detroit’s actions toward the Proparly and the Minl-Take Area
were taken pursuant to a policy and practice of the City of Datroll,

'140.. The actions of the City of Detroit were taken under color of state law.

141. The Cily of Detroits actions toward Plainiffs were arbltrary and
unreasonable, and elther falled to advance a legitimate government interest or were an
unreasaonable means of advancing a legitimate governiment interest.

142. The acts or omissions of the City of Detroit were intantional.

143. The acts of omisslons of the City of Detrolt were the proximate causs of
the deprivation of HRT's substantive due process rights protected by the Michigan
Constitution.

144, HRT has been damaged by the City of Detroif's actions,

145. HRT ls entitled to recover damages from the Gty of Detroft pprsuant tothe
Fifth Amendment and 42 USC §1083,

WHEREFORE, HRT respestfully requests this Cout to:

24
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8. Enter a Judgment detsrmining that the Clty of Detroit has deprived HRT of

* its Property without due pracess of law;

b Award HRT damages for the taking of its property by the City of Detroit
without due process of law, In an amount in excess of $75,000; and

G Award HRT its costs, interest and atlorney’s feas a8 allowed by law.

JURY DEMAND
Plaintiff, HRT Enterprises, heraby demands a trial by Jury as to all issues in this

case.

Respectiully submitted,

Demors 5812
Demorest Law Firm, PLLC
Attorneys for Plaintiff
322 W, Lincoln

Reyal Oak, Michigan 48067
248-723-5600

. mark@domolaw.corg
Dated: August 21, 2012

Thomas, KakHRT Enterprisas:U.8. Diat. Court - 2nd Caes:Pleadings:Complaint and Jury Demiend.dosx

25
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
HRT ENTERPRISES,
Plaintiff,
VS, Case No. 12-13710
CITY OF DETROIT, HON. AVERN COHN
Defendants.

/

DECISION AND ORDER DENYING DEFENDANT'S
MOTION TO DISMISS, OR, IN THE ALTERNATIVE,
OR M JUD NT (Doc. 9
. INTRODUCTION

This is a Fifth Amendment takings case. Plaintiff HRT Enterprises (HRT) owns an
11-acre parce! of land with a commercial building having afootprint of approximately four
acres (the property) directly across Franch Road from the Coleman A. Young Interational
Airport, formerly the Detroit Clty Airport (Airport), in the City of Detroit. HRT's property is
configured, and has been operated, as a steel service cenler. According to HRT, a "iled
and approved® Alrport Layout Plan shows that the parcel is at the center of the Airport and
is designated for a taking by the City along with other properties In a “Mini-Take Area.”
HRT complains that defendant City of Detreit (the City) has engaged in an inverse
condemnation by delaying acquisition of the property and taking certain actions in an
attempt to drive down the amount of compensation it will have to pay HRT. The actions

include passing resolutions that declare the necessity of acquiring the properties by

condemnation: isolating the Mini-Take Area by closing McNichols Road betwsen Conner
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and French; and systematically publishing plans to acquire the properties leading to “blight
by announcement.”

The complaint is In four counts:

() Inverse Condemnation - De Facto Taking;

{) Inverse Condemnation - City of Detroit's Unreasonable Delay in Acquiring
Property:

()  Inverse Condemnation - Regulatory Taking; and

(VY  Substantive Due Process.

Now before the Court Is the City’s motion to dismiss, ar, in the alternative, motion
for summary judgment (Doc. 9). For the reasons that follow, the motion is DENIED.

Il. BACKGROUND'
A,

Due to the City’s acquisition afforts in the Mini-Take Area, on Seplember 3, 1829,
Merkur Stesl Supply, Inc. (Merkur Steel), one of HRT’s lenants, filed a takings claim
against the City in Wayne County Circuit Court (Doc. 11, p.4). In 2002, a jury entered a
verdict in favor of Merkur Steel, finding that the City’s acquisition efforts amounted to a de
facto taking of Merkur Steel's laasehold interest in the property (1d. at 4-5). Merkur Steel's
sub-lenant Steel Associates, Ine. (Steel Associates) filed a separate action in Wayne
County Circuit Court against the City claiming a de facte taking of its leasehold interest (Id.
at 5). In 2003, a Jury verdict was entered in faver of Steel Associates {|d.).

Subsequently Merkur Steel, Steel Assoclates and HRT collectively filed sult against

the City in Wayne County Circuit Court claiming inverse condemnation of the property (Id.

' The parties did not submit a joint statement of undisputed material facts. Defandant
filed a statement of material facts not in dispute; plaintiff responded; defendant filed a
response to plaintiff's counter-statement of facts.

2

Doc 3412-3 Filed 04/01/14 Entered 04/01/14 12:35:27 Page 3 of 15



2:12-cv-13710-AC-RSW Doc#22 Filed 03/26/13 Pg3ofl4 PgiD 878

at 6). In addition to the claims raised In this case, HRT stated a procedural due process
claim and an equal protection claim under the Michigan Constitution. In 2005, a jury
returned a verdict of no cause of action, rejecting HRT’s claim of inverse condemnation {ld,
at 6-7}. In 2007, the Michigan Court of Appeals affirmed the jury verdict, and, in 2008, the
Michigan Supreme Court denied leavs to appeal {id. at 6-7).

In 2008, HRT filed a four-count complaint in this Court, similar to the current
complaint. See HRT Enters. v, City of Detroit, No. 08-14460 (E.D. Mich. 2008). The Court
found that the operative facts had changed from those presented to the 2005 state jury.
In 2005, part of the properly was still ocoupled and generaling encugh revenue from rent
to pay taxes and perform repairs to the property. By 2008, according to HRT, the property
was vacant and there was no longer enough rental income to pay taxes or maintain the
property. However, the Court held that HRT had not sought just compensation through
state procedures based an the new facts, and, therefore, the case was not ripe for federal
court review under Willlamson Cnty. Reg’l Planning Commin v. Hamilton Bank of Johnson
City, 473 U.8. 172, 195-97 (1985).

in 2009, HRT filad another complaint in state court daiming fnverse condemnation
of its property (Doc. 11, p. 8). The trial court dismissed HRT's claims based on res
judicata; In 2012, the Michigan Court of Appeals affirmed the trlal court's decision. See
HRT Enters. v. City of Detroit, No. 08-0168475-CC, 2012 WL 3065221 (Mich. Ct. App.
2012). The court of appeals reasoned that HRT did not raise any new facts from the time
of the 2005 jury trigl. Id. HRT did not seek leave to appeal the Michigan Supreme Court.

B.
On August 21, 2012, HRT filed this action (Doc. 1). HRT says ths facls have
3
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changed since 2006 and the City's subsequent actions have amounted to a total taking of
the property. HRT says the following events have occurred since 2005:

1. The last remaining tenant on the property went out of business In late 2008 and
the properly is now vacant;

2. The property has been looted by vandals who used adjacent Clty owned land to
gain access to the property. Further, the City is not maintaining the land it owns in the
area, and It is being used as a dumping ground;

3, HRT has been unable to lease or seli the property. The City, however, says that
it technically leases the properly because it is paying rentto HRT;

4, In December of 2008, Delbert Brown (Brown), manager of the Airport, confirmed
the City's plan to construct a replacement runway, which requires mesting FAA airport

facility standards;

5' 5. In March of 2008, former City Mayor Kwame Kilpalrick stated that the City would
| complate the acquisftion of land near the Airport along Franch Road;

6. In October of 2008, Brown, in a fetter to the Cily Council's Public Health and
Safety Standing Committee, stated that the Airport “will continue the land acgulsition

program to facilitate safety areas, clear zones and ulimately the replacement of the

existing runway”;

7. In March of 2010, the City's Purchasing Division informed the public that it
intended to acquire all of the property necessary for butlding a replacement runway;

8. In October of 2008, Brown recommended to City Council against the reopening
of McNichols Road, which was approved to be closed forfive years in 1987;

9. The City has continued to purchase both residential and commercial properties

4
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within, and outside of, the Mini-Take Area since 2005;

10. In February of 2007, the City entered into a grant agreement for another airport
project and accepted state and federal funds for land acquisition;

11. In January of 2008, the City submitted to the FAA a proposal for funding to
completely close French Road, the road on which HRT's property is located, between
Lynch and McNichots;

12. In 2008, the City requested $85 million in funding from the FAA to expand the
girport;

13, In 2009, the City constructed a left turn lane off of French Road, which leads to
HRT's vacant property; and

14, In July of 2011, HRT hired Gilbert's Trucking to construct an earthen berm on
the property to prevent trespassing. The Clty arrested and prosecuted employees of
Gllbert's Trucking for trespassing on Cify owned property. Thus, the City has held itsalf out
to the public as owner of HRT's land.

See (Doc. 11, pp. 18-27).

Since the 2005 jury trial, the City has also received & number of federal grants
through the “Michigan Department of Transportation City of Detroit Contract for a
Federal/State/Local Airport Project Under the Block Grant Program.” The grants were
awarded as follows:

1. On December 1, 2005, the City received a grant to “Conduct an Economic Impact
Study, as Further Defined in Contract No. FM 82-02-MP.”

2. On February 9, 2007, the Clty recelved a grant for “L.and Reimbursement Costs
for Parcels 302, 488,491, 511, 626, 710,711, 715,731, 732 939, 940, 243, 956, 958, 858,

3
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960, and 961, as Further Defined in Contract No. FM 82-02-LAND.”

3. On December 3, 2007, the City received a grant for "Alrport Crack Sealing and
Paint Marking, as Further Defined in Contract No. FM 82-02-C84."

4. On March 3, 2008, the City received a grant for “Land Acquisition Costs for
Parcels 1613, 1618, 1630, 1640, 1539, 1540, 1541, 1542, 1280, 1292, 1293, 1284, 1416,
1417, 1418, 1419, 1425, 1430, 1433, 1434, 1505, 1508, 1513, 1514, 1515, 1516, 1517,
139, 245, 248, 252, 355, 486, 487, 937 and 938 as Further Defined in Contract No. FM 82-
02-LAND."

5, On June 10, 2008, the City received a grant for "Reconfiguration of the Taxiway
at Runway 25 (End) and Update of the Alrport Layout Plan, as Further Defined in Contract
Nos. FM 82-02-C85 and FM 82-02-MP."

6. On February 1, 2010, the City received a grant for"Dasign and construction of a
hanger to house a Michigan State Police (MSP) helicopler, as further dafined in Contract
No. M 82-02-C86." |

7. On April 28, 2011, the City recsived a grant for “Design for the Rehabilitation of
Parallsl Taxiway A. Deslgn and Construction for the Reconfiguration of the Taxhway
Connectors at Runway 25 End. This Work is Further Defined In Contract Nos. FM 82-02-
€85 and FM 82-02-C87.

8. On August 12, 2011, the City received a grant to "Rehabilitate Parallel Taxiway
A for Runway 15/33."

9. On March 2, 2012 the grant for the rehabilitation of parallel taxiway A for runway
15/33 was amended.

Further, following the 2005 jury trial, the City has systematically continued to

6
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purchase proparty in the Mini-Take Area. The City submitted to the Court a document that
shows that it has purchased fifty-eight parcels from Januaryof 2005 unfil the present time.

Although HRT has not sought to obtaln a permit to rehabllitate or expand its building,
at & hearing on January 16, 2013, the City admitted that a portion of the property is not
sultable for building because it would be in vialation of the *bullding restriction line,” which
restricts buildings from being too close to the runway. Further, the City admitted that
cerigin changes would not be permitted because they would interfere with the (1) “runway
visibllity zone,” or (2) “transitional zone." The airport has two runways that are
perpendicular to each other. The runway visibility zone is the area where a pilot on one
runway needs fo be able to see a plane on the other runway. The transitional zone Is the
area around the runway, which must be clear in case a plane deviates from the flight path
or the runway. Further, transforming the building from a steel service center to another use
wauld require compliance with FAA regulations, Michigan’s Tall Structure Permit Act and
likely jace Detroit Building Department opposition.

The City's Airport Layout Plan? (the Plan) shows thatthe building restriction fine for
existing runways 15-33 and 7-25 runs directly through a portion of the property. Sea Pl's.
Ex. 18. Further, the Plan proposes a new runway which rung through the property. See
Pis. Ex, 19. A new preliminary plan, submitted to the FAA and the State of Michigan in
January of 2009, also shows a new runway going through the property, Sge Pl's. Ex. 20.

More recently, on January 9, 2013, the City releasedits *Detroit Future City Repor®

2 The current approved Alrport Layout Plan is the Cily's 1996 plan.
7
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{DFC Report) (Dac. 15, p. 1)*. The DFC Report contains recommendations for different
areas and neighborhoods in the City {Doc. 17, p. 7). In the DFC Report, the properiy is
located In the designated “Mt. Elliott Industrial” nelghborhood (Doc. 15, p. 1). The DFC
Report states, In partinent part.

The vision Is to upgrade Mt Elliott as an intense and atiractive

industrial area designed to accommodate modern, large-format

industrial development; provide ample employment

opportunities for Detroiters; and reinforce the region’s role as

a global hub for manufacturing. Expansion ofthe Coleman A.

Young Airport will serve to support the local auto and metals

industries but also provide additional opportunities in

aerospace activities that align with many skills already in place

to serve auto production. A new ring-road will connect this

district directly with Chrysler to the south along with lagistics

activities, the Port, and the international crossing in Southwest

Detrolt,
(Doc. 15-2).

Ill. STANDARD OF REVIEW
A. Fed. R, Civ, P. 12(b)(6)

A Fed. R. Civ, P. 12(b)(6) motion seeks dismissal for a plaintiffs failure to state a
claim upon which relief can be granted. In reviewing a motion to dismiss, “tha court rmust
cohstrue the complaint in the light most favorable to the plaintiff, accept all the factual
allegations as true, and determine whether the plaintiff can prove a set of facts In support
of its clalms that would entitie it to relief.” Bovee v. Coopers & Lybrand C.RA ., 272 F.3d
356, 360 (6th Cir. 2001). The courl is not regquired to accept as true legal conclusions,

conclusory statements, or mere reciations of the elements of a cause of action. Ashcroft

2 The DFC Report was created by & Mayor-appointed Steerlng Committee and the
Detroit Econornic Growth Carporation (Dac. 17, p. 7).

8
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v. lgbal, 556 U.8. 662, 677 (2009). Indeed, “[tjhreadbare recitals of the elements of a
cause of action, supported by mere conclusory statements, do not suffice.” |d, at 678
(citation omitted),

“To survive a motion to dismiss under Rule 12(b)(8), a'complaintmust contain either
direct or inferential allegations respecting all the material elements to sustain a recovery
under some viable legal theory.”” Advocacy Qrg. for Patients & Providers v. Auto Club Ins.
Ass'n., 176 F.3d 315, 319 (6th Clr. 1998) {quoting Scheid v. Fapny Famer Candy Shops,
inc,, 859 F.2d 434, 436 {6th Cir. 1988)). The plaintiff must “state a clalm for relief that Is
plausible on its face.” Bell Aflantic Corp. V. T bly, 850 U.8. 544, 570 (2007).
“Plausibility requires showing more than the 'sheer possiility' of relief but less than a
‘nrobablie] entitlement to refief.” Fabian v, Fuller Helmets, nc,, 628 F.3d 278, 280 (6th Cir,
20190) (citing gbal, 556 U.8. at 677). The Court must “draw on its judicial experience and
common sense” in determining whsther a clalm is plausible. |gbal, 556 U.S. at 678,

B. Fed. R. Civ. P. 56

Summary judgment will be granted whan the moving party demonstrates that there
is *no genuine issue as to any material fact and that the moving party is entitled to a
judgrnent as a matter of law.” Fed. R. Civ. P. 56(a). Thersis no genuine issue of material
fact whan “the record taken as a whole could not lead a rational trier of fact fo find for the
non-moving party.” Matsushita Elec, indus. Co. v. Zenith Radlo Corp,, 475 U.S. 874,687
(1986). The nonmoving party may not rest upon his pleadings; rather, the nonmoving
party's response “must set out specific facts showing & genuine issue for frial. Chappell
v, City of Cleveland, 585 F.3d 801, 906 (8th Cir. 2009). The Court "must construe the
evidence and draw all reasonable inferences in favor of the nonmoving party.” Hawkins

9
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v. Anheuser-Busch. lng., 517 F.3d 321, 332 (6th Cir. 2008). Datermining cradibility,

weighing evidence, and drawing reasonable inferences are left to the trier of fact. See

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1968).
Iv. DISCUSSION

The City says it is entitled to dismissat, or, in the altermative, summary judgment, for
four reasons:

First, HRT has falied to exhaust state court remedies. Despite
this Court's admonitions, HRT did not file an Application for
Leave to appeal with the Michigan Supreme Courtfallowing the
Michigan Court of Appeals’ July 2012 declsion. Second, under
Michigan law, res judicata and collateral estoppel law bar this
case bacause prior courfs actually decided the inverse
condemnation claims and issues as the Michigan Courl of
Appeals held. Third, under 28 U.8.C. § 1738, the prior
Michigan courl decisions preclude this cument action. As
illustrated In B, .
545 U.S. 323 (2005) a federal court is precluded from
reliigating claims that would be precluded under the refevant
state's law. Finally, HRT's clalms are barred by the applicable
statute of limitations. Indeed, HRT's takings claims acerued in
1891.

(Doc. 9, p. 1-2). The City's arguments fail to persuade. The reasons fallow.
A. Ripeness

The City first claims that this case is not ripe for federal court review because HRT
did not file an application for leave to appeal with the Michigan Supreme Court following the
2012 declsion of the Michigan Court of Appeals describsd at page 3, gupra. HRT did not
claim that an applicstion for teave to appeal to the Michigan Supreme Court would be futile.
Tnerefore, the City says that HRT did not exhaust state court remedies. The City is
mistaken.

in Williamson County, the Suprems Court held thata takings claim is not ripe untit

10
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a two-prong test is satisfled: (1) an administrative body has rendered a final decision, i.e.
the “finality” requirement; and (2) the property owner resorted to state remedies for just
compensation, L.e. pursuad an inverse condemnation action. 473 U.S. 172. The second
prong is at issue here.

As It relates to the second prong, the Supreme Court stated, “[lJf a State provides
an adequate procedure for seeking just compensation, the property cwner cannot claim a
violatlon of the Just Compensation Clause untitit has used the procedurs and been denied
Just compensation.” |d. at 195. The Michigan Constitution provides that a property owner
can seek compensation by filing an action for inverse condemnation when property is taken
for public use. Mich. Const. Art. 10, § 2.

Here, HRT's claim ls rips. HRT pursued an Inverse condemnation claim to an
unsuccessful condlusion in state court. HRT argued its case in the state frlal court and in
the Michigan Court of Appeals. It exhausted its appeal by right. The time for applying for
review by the Michigan Supreme Coust has expired. The Cly does not provide any
authority forits position that HRT's failure to file for review by the Michigan Supreme Court
pracludes it forever from asserting a takings claim in federal court. To the contrary,
Williamson County preciuded a plaintiff from bringing a takings claim until it has been
denled just compensation. Hers, after the court of appeals' decision became final, HRT
was denled just compensation through adequate state procedure, andits claim immediately
became ripe for raview by this Court. See e.g., Brown v, Metro. Gov't of Nashville, No.11-
5339, 2012 WL 2861593, at *3 (61h Cir. Jan. 9, 2012) (reasoning that takings claim was
ripe for review after plaintiff had pursued an inverse condermnation action in state court,
receiving final decision by state court of appeals, but not appealing that decision to the

11
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state supreme court).
B. Res Judicata/Collateral Estoppel

Next, the City says that HRT has already had its bite at the apple in state court, and
the case must be dismissed either on res Judicata grounds, or under 28 U.S.C. § 1738.
The Court disagrees. The 2008 case was not decided on the merits, The trial court ruled
on the 2005 adjudication. Indeed, the trial court explicitly slated that “this case has already
been litigated once. The jury entered a no-cause of action in HRT versus City of Detroit,
in the 2005 case. This Issue has already been declded.” The trial court did not consider
what occurred since 2005,

Under the full faith and credit statute, 28 U.S.C. § 1738, a federal court must give
preclusive effect to prior state court actions according to the preclusion faw of the state.
San Remo Hotel, L.P. v. City and Cnty. Of Sap Fran.. Cal,, 845 U.8. 323, 336 (2005) (“This
statute has long been understoad to encompass the doctines of res judicata, or ‘claim
preclusion,’ and collateral estoppel, or ‘issue preclusion.’™); DLX, Inc.v. Kentucky, 381 F.3d
511, 520 (6th Cir. 2004) (“[Plreclusive effect must be givento ... prior state-court action[s}
under 28 U.S.C. [§] 1738 according to res judicata law of the state.”}.

The Michigan Supreme Court has recognized that “{lhe dactrine of res judicata bars
a subseguent action when ‘(1) the first action was decided on the merits, (2) the matter
contested in the second action was or could have been resolved In the first, and (3) both
actions involve the same parties or their privies.” Estes v. Tius, 481 Mich, 573, 585 (2008).
Michigan takes a broad approach to the doctrine of res judicata, "holding that it bars not
only claims aiready litigated, but also every claim arising from the same transaction that the

pariles, exercising reasonable difigence, could have raised butdid not.” Adairv. State, 470
12
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Mich. 105, 121 (2004) (citing Darl v, Dart,, 460 Mich. 573, 586 (1999)). Relatedly, the
doctrine of collateral estoppel bars subsequent claims where “{1) a question of fact
essential to the judgment was actually litigated and determined by a valid and final
judgment, (2) the same parties had a full and fair opportunity to liligate the issue, and (3)
there was mutuality of estoppel.” Id. (citation omitted).

Here, the Michigan siale courts held that HRT’s claim was barved by res |udicata.
That was not a decision on the merits entitled to preclusive effect. Further, because of the
many events that ocourred after the 2005 trial, s detailed above, HRT did not have an
opportunity to resolve its claim In the first case. it could not have presented facts not yet
in existence at the time of the 2005 case. These additional facts might lead a jury to
conclude that today, in 2013, a taking of HRT's property hasoccurred. The Michigan Court
of Appeals, with little explanation, decided that HRT did not present new facts since the
2005 Jury verdict. The Michigan Court of Appeals categorized the “new facts” as being of
the same nature as the facts presentsd to the 2005 jury. The evidence belies this
assertion, and the Court is not bound by the Michigan Court of Appeals’ decision. Res
Judicata and collateral estoppat do not bar HRT's suit.

C. Statute of Limitations

Next, the City says that the statute of limitations bars HRT's claims. The parties
agree that a fifteen-year statute of fimitations applies where, as here, HRT holds a prasent
ownership in the property at the time the lawsuit was filed. Mich. Comp. Laws §
600.5801(4). The City says thet HRT’s claim is barred because it accrued in 1981, when
the City first discussed its expansion plans. The Clty is mistaken.

This case is based on the events that occurred subsequent to the 2005 trial.

13
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Although HRT’s underlying clalm Is based on the City's expansion plans, the statute of
limitations began to run when HRT's claim accrued. In 2005, a jury determined that HRT
did not have a claim. Based on the City's continuing actions subsequent to the 2005 rial,
however, it is possible that a jury will find that a taking has now occurred eight years later.
HRT's clalmis based on the City’s actions since 2005, which are continuing to date. Atthe

earllest, the statute of imitatlons began to run in 2008. This action is timely.

V. CONCLUSION

Far the reasons stated above, the City's motion to dismiss and/or for summary
judgment (Doc. 9) is DENIED. The overwhelming additional events that have occuned
since 2005, when a state court jury determined that HRT did not have a takings claim,
present a question of fact as to whether a taking has now occurred. The City has
continued its acquisition efforts in the Minl-Take Area for eight years since the 2005 jury
trial. There is an abundance of facts of which a jury may now find amount to a taking of
HRT's property.

80 ORDERED.

_S/Avern Cohn
UNITED STATES DISTRICT JUDGE

Dated: March 26, 2013

| hersby certify that a copy of the foregeing document was mailed to the attorneys of record
on this date, March 28, 2013, by electranic and/or ordinary mail.

/Sakne Chaml
Case Manager, (313} 234-5160
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Michigan Department of Labor & Economic Growth

Filing Endorsement

This is to Certify that the CERTIFICATE OF MERGER
for
MERKUR STEEL SUPPLY INC.

ID NUMBER: 391227

received by facsimile transmission on December 28, 2008 Is hereby endorsed
Filed on December 28, 2006 by the Administrator.

The document Is effective on the date filed, unless a
subsequent effective date within 90 days after
received date Is stated in the document.

Effective Date: January 1, 2007

In testimon whereaf, { have hereunto set m
hand and a xed the Seal of the Department,
In the City of Lansing, this 28TH day

of December, 200
; g ;‘ E f , Director

Bureau of Commercial Services

Gant by Fansimile Transmizelon 18362
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BOS/CLE50mM (Rev. TEKE) ,
MICHIOAN DEPARTMENT OF LARGR & ECONOMIC GROWTH
- BUREAU OF COMMERCIAL SERVICES
Data Recaivsd (FOR BUREAY U8 GNLY)
This dopumat Is effaciive on the dete fled, uniess a
nudmanuent affectiva date within 80 days after fefolvad
dain Is statad [ the dotument.
Mame
Mark 8. Demarest
Aoregss
19883 Qutar Dr., Suite 190 ——
] — Tptads eV IR
Duarbom, Ml 48124 Emwndatmrmummﬁmmwm.
[Exp!mﬂondabi‘orlrmsﬁnedassumdnamnppurlnﬂams
< Documsentwhl ba etums to the name and addrees your enterabave 4 - '

if laft blank document Wil be mafled o ths regletersd office,

CERTIFICATE OF MERGER

Cross Entity Merger for use by Profit Corporations, Limited Liability Companles
and Limited Partnerahlps

Pursuant fo the provigione of Act 284, Publid Acls of 1972 (profil corporations), Aot 23, Publio Acts of 1958
{Tmitad dabifity aompanias) apd Act 213, Publio Acts of 1882 (limited parfnerzhips), the underalgned entiies exacute the

folluwing Cerfificata of Mewgan
1, The Plan of Merger {Coneolidation) le as follows:

#. The nama of sach constituant entity and s Ii:lentlﬂcatlon numbsr ls:
T&T Management, ing., a Florida curporation 503042618
Clty Steol Processing, Inc., a Florlds covporstion 483010635
Markur Steal Supply, Ing,, a Mighlgan corporation ag1-227
The nam.e of the surviving (new) entity and iis identification muimbar fs:
T&T Managerrient, Inc., a Florida corporation E7304 26/ 4

corpnmtions and Limited Liebility Gompanies provide the strant addreas of the sunvivor's principa) place of business
3075 S.E. Bt. Lucle Blvd., Stuart, FL 34987

2. (Gornplste only If an effecive date b desirsd othar then the date of flling, The date must be no more than 60 days aﬂnr

the recelpt of this dosument In this office.) '
18t dayof Jenyary , 2007

The merger (coneplitation) sﬁsﬂ be affactive on the

1272872006 4:41PM
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3. Complete for Profit Corporations only

For each congtitierit steck corporation, elate:

Designition and
. number of outstinding indicata class of tndicata ¢loss or
Name of corpsvation shares [ aach class series of sharas serloa antiiled
ot sargs antiied to vt {o vote a8 & class

8np attachad

if the number of shares ls subjsc! to changa prior fo the affectiva date of the merger or egnaolidation, the manner in whith
the change may octur la as follows: :

The mannet grid basis of converting shares ars aa follows:
The shares of the surviving corporation are not affedted. The shares ¢f the meged corporafions are cangaliad,

The amendmenia to the Ariicles, or a restatarment of the Arlicles, of the sunviving corpoation 1o be effectad by the marger are as
follows:
NIA

'I'ha. Plasn of Merger wil! ba fumishad by the surviving profit corpurtion, on requesi and without cest, to any shareholder of dny
constituent. profit sarporation. .
———— e

Lanm— it
—re —rprer

The merger s pemiitied by the elate or country under whose lew it is Incorporated and each forefgn sotporation has coimplled
with that law In effecting tha mergern

(Complate either Baction (&) or (b} for vuch comanalion)
8) The Plan of Merger was appreved by the majority consent of the Incamcoratore of
, & Michigen aorporation whith iae not commenced buainess, bas not

lesued 2ny shares, and has not elected a Bomd of Directore,

(Signawreofincorponiton) (Type ot PrintNamwm) EQnature oTInmpomn} (Typaor Print Namie)
{Sigrwhulé ofineomporatal {Typwor Print Name) . (Snatreciincaorater) (Typacr PantName)

B} The plan of mearger was approved by:

- [ the Board of Dirsctors of , ihe surviving Michigan camparation,

without approval of the starcholdara in accurdancs with Ssction 703a of the Act.

"ﬂtha Board of Dlrectors snd the shareholders of the following Michigan comperation(s} In accordance with Saction
703z of the Ad.

Markur Sleal Supply, Ina.

X Sez HikyeD .

. {Btnmlumofmm TOprahrecl AIhonzed HCaTorAgen)
Karl Thomas, Sole Shamholdar
{Typa orprntnama) (Type orprintname}

Mearkur Steal Bupply, Iné,

(ame ofComporaion)

1272872006 1 :41PM
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

MERKUR STEEL SUPPLY, INC.,
a Michigan Corporation,

Plainti,
v .028001.2C  9/03/1999
o “!;‘7""5[3,?{:‘}?,5&‘
i MERKUR £ TEEL 8
gﬁﬁ:ﬁ?ﬁg&f Michigan ve  ImINMAN TN
pail corp b : DETROIT CATY OF
Defendant.
Law Offices of Mark S. Demorest JAMES C. COBB, JR, (P23138)
MARK 8. DEMOREST (P35812) Attorney for Defendant
Attorneys for Plaintiff 615 Griswold, Sulte 1415
19853 W. Outer Drive, Suite 100 Detrolt, Michigan 48226
Dearborn, Michigan 48124 313/961-3433

313/565-1330

FINAL JUDGMENT
At a session of said Court heid in the Cityof Dsfroit,

County of Wayne, State of Michigan, on: m 2 9 m
JeannsSiempian
PRESENT: HON., '
Clreuit Court Judge

Jury trial commenced in this matter on February 25, 2002, The jury, after deliberating,
reached Its verdict as to liability on March 8, 2002, unanimouslyfinding that the Defendant, City
of Detrdit, had invarsely condemned the Plaintiff's, Merkur Stesl Supply, .inc.’s, property rights
as tenant as of Dece%nber 1990. . _“

Following the jury’s verdict as to liabllity, further testimony and evidence were presented
to the jury as to the issue of just compensation. On March 7, 2002, the |ury, after having further
deliberated, unanimously reached its verdict as to damages, finding that the Plaintiff, Merkur
Steal Supply, Inc., had sustained damages as a result of the Defendant, City of Detroit's,

inverse condemnation of Merkur's properly rights as a tenant The jury further declded that
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Merkur is entitied to $6,800,000.00 in just compensation for the period from January 1, 1991 to
the date of its verdict, March 7, 2002, |

The jury aiso found that the Plaintiff, Merkur Steel Supply, Inc. will suffer future damages
and is entltled to $3,‘800.00 per month from the Clty of Detroit In just compensation baginning
March 7, 2002, until elther (1) Merkur ceases to lease ihe property, (2) the City of Detroit
acquires ownership of the property or (3) the City of Defroit takes the necessary actions to Iift
the restrictions preventing construction of a bullding on the vacant five-acre parcel.

This Complaint was filed by the Plaintiff, Merkur Stesl Supply, Inc., on September 3,
1999, and the Plaintiff is entitled to Interest as provided in MCLA §600.6013(6), compounded
annually, from the date of the filing of the Complélnt, on the sum of the $6,800,000.00 verdict
amount, taxable costs and mediation sanctions awarded by the Court

The parties having appeared before this Court on Plaintffs Motion for Judgment Upon
Jury Verdict and Plaintiff's Motion for Mediation Sanclions; the Court having heard orai

arguments; and the Court being fully advised upon the premises.

NOW, THEREFORE, IT IS HERERY ORDERED AND ADJUDGED AS FOLLOWS:

1. Entry of Judgment Against City of Detroit for Past Damages, Judgment is hersby

entered in favor of Plaintiff, Merkur Steel Supply, Inc. ("Merkur") and against Defendant, City of
Detralt, in the amount of Seven Miion [¥.L Hn 54 /w‘h 5 iAd’ Thousand

é/ﬁ bt Hundred _E_&,Q\ and @1109

(% q? Gl g ?} ,(7/ - 6‘0/ ) Dollars (the “Judgment Amaunt’), This amount is based on

the $6,800,000.00 verdict, taxable costs in the amount of § f I :?*’/ , and acerued

interast through March 29, 2002.
2 Interest, Interest shall continue to accrue on the Judgment Amount as specified

in MCLA §600.6013(6), until the Judgment is satisfied.
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3. Futue Damages. Itis further ordered that the Defendant, ity of Detrot, shall
pay Plaintiff, Merkur Steel Supply, Inc., just compensation, on a rnonthly baéls. rent In the
amount of $3,800.00 per month, ae future damages, beginning March 7, 2002. Interest will
accrus at the rate prescribed in MCLA §600.6013(6), an any manthly payment that is not timely
made by the Cliy of Defroit. The monthly re:nt payments wil cont_lnue until either (1) Merkur
ceases to lease the property, (2) the City of Datroit acquires ownership of the property or (3) the
Clty of Detroit takes the necessary actions to lift the restrictions preventing construction of a
bullding on the vacant five-acre parcel,

4. Mediation (Case Evaluation) Sanctions. Plaintiif is entitied to mediation (case
evaluation) sanctions pursuant to MCR 2.403. Thé amount of the sanctions will be detarmined
by the Court after an evidentiary hearing on Aprll 18, 2002 at 3:00 PM and added to the
Judgment Amount (Including interest accrued on the amount of mediation [case evaluation)
sanctions from September 3, 1999 to March 28, 2002), uniess the parties agree on the amount

of the sanctions prior to that hearing.

This Judgment resolves the last pending clalm in this matter and closes the cage.

Jeanne Smpich

Circuit Court Judge

APPROVED AS TO FORM ONLY:
OFFICES OF MARK 8, DEMOREST

dark 8. Demorest (P35912)
Attorneys for Plaintiffs

\ /

Jameas C. Cob, Jr. (P23139)
Attornays fof Defendant

- PADamoreshThomes, KariCity Alrport Condsmnation\p-judgment.doe
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MERKUR STEEL SUPPLY, INC., Plaintiff-Appellee, v CITY OF DETROIT,
Defendant-Appellant.
No. 241950

COURT OF APPEALS OF MICHIGAN

261 Mich. App. 116; 680 N.W.2d 485; 2004 Mich, App. LEXIS 672

Decembir 16, 2003, Submitted
March 9, 2004, Decided

SUBSEQUENT HISTORY: Appeal denied by Merkur
Sweel Supply v. City of Detroit, 471 Mick. 884, 688
N.W.2d 502, 2004 Mich. LEXIS 2434 (2004)

Related proceeding at, Remanded by Hrt Enters. v. City
of Detroit, 2005 Mich. App. LEXIS 1202 (Mich. Ct. App.,
May 12, 2005)
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2005 Mich, App. LEXIS 2553 Mich. CL App., Oct. 18,
2005)
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OPINION
**489] {*118] GAGE,J.

Plaintiff Merkar Steel Supply, Inc., leases a parcel of
property of approximately eleven acres in the clty of
Detroit. The propeity is adjacent to Detroit City Airport.
The property conteinsa 188,000 square foot building and
several Acres of the property are vacant. For
approximately ten years before thiz lawsuit, plaintiff
attempted to expand its operations to no avail. The plans
for expangion were repeatedly thwarted by city action,

Plalatiff initiaied the present action against defendant
city of Detroit forinverse condemuation. A jory [*119]
trial resulted in a verdlct in favor of plaintiff for
approximately $ 7 miltion. The city now appeals as of
right. We affirm.

1. FACTUAL BACKGROUND

To fully umdemstand the nature of the cause of action,
we must thoroughly review the relationship between the
parties before us ind the allegations set forth against the
city.
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Sometime in 1987, the city started its efforts to
expand [***2] Detroit City Airport. In that year, the ¢ity
signed an agreement with Southwest Airines for
Southwest to provide jet service to the airport. The
agreement obligated the city to underlake a capital
improvement at the airport. Apparently duting this time,
the city was not complying with existing Federal
Aviation Administration (FAA) regulations, a3 some of
the buildings near the airpor, including plaintiff's, were
too close to the existing runway. However, it appears the
FAA granted temporary waivers to the city for the
hencompliance.

Beginning in 1988, the clty accepted grant money
from the FAA and the state of Michigan to maintain and
expand the airport, The grants all contained the condition
that the city agree to prohibit the construction of new
improvements and remove any existing hazards on the

property near the airport. 1

1 The record indicates that in 1991, the Detroit
city council approved acquisition of the land
sutrounding the airport and the cliy did in fact
eondemn some of the propertics in the area.

[**4907 Around 1989, Karl Thomas and Hein
Rusen, owners [***3] of plaintiff company, began
contemplating constructing a 40,000 square foot addifion
to the existing building on their property in order to
expand their business, The [*120] addition would be
located on five mcres that are vacant. In June 1930,
plaintiff filed a notice of construction with the FAA. On
December 19, 1990, the director of Detrolt City Alrport
wrote a letter to the FAA objecting to plaintiff's building
of the proposed structure. But in January 1991, the FAA
issued a determination that construction of the proposed
addition would not be a hazard to avialiom; this
determination was set to expire on August 24, 1992, In
the meantime, the city filed an airport layout plan in April
1992, which put plaintiff's property directly in the way of
the proposed airport expansion. In July 1992, plaintiff
applied to the FAA for an extension determination, but in
August 1992, the FAA revoked lis "no hazard®
determination because of the city's arport layout plan,
Also during this time plaintiff applied for a building
permit from the city, but it was denled.

In 1996, the city filed a revised layout plan showing
the new airport ronway going right through plaintiff's
property. Apparently, because [***4] the city took no
further action to condemn plaintff's propery, in
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September 1997, plalntiff wrote to then City Airport
Director Suzette Robinson te inform her that it wished to
proceed with its development. After receiving no
response, piaintiff sent Robinson a second letter in
October 1997, informing her that it would proceed with
construction uniess the city advised it that no building
would be approved. Plaintiff again received no response.
Thereafter, in November 1997, plaintiff hired an
architectural firm to prepare plans for construction.

On July 2, 1999, the FAA issued a determination that
the new building would be a hazard to aviatlon, On July
25, 1999, the Michigan Aeronaulics Bureau issued a tall
structure  permit to plaintiff but attached certain
conditions. The permit recognized that while the
forty-foot [¥121] twilding would not interfere with
avigtion, it could interfers with the ¢ity's plans to expand
the airport. It issued the permit with the condition that the
proponent or any subsequent owners of the proposed
building would not receive reimbursement for the
building or any businesses associated with the building if
the property was acquived for expansion. At this point,
[***5] plaintff alleges it considered its project dead.

Plaintiff filed the present lawsuit for inverse
condemnation against the city in September 1992, 1n pant,
plaintiff alleged that the city's filing of an airpor! layout
plan constituted a taking of plaintiff'a property without
just compensation. The city filed a motion for summary
disposition, arguing that plaintiff's complaint fatled to
state a claim on which reli¢f could be granted and that the
complaint stated claime against the slate and federal
governments that were beyond the circuit court's
jurisdiction. The triel court denied the motion for
summary disposition on September 3, 2001,

Trial was bifurcated into two phases, llability and
damapes. At the conclusion of plaintifi’s proofs, the city
filed & motion fors directed verdict, arguing in part that
the filing of an sirpor layout plan could not constitute &
taking per se; that there was no evidence that any
regulation imposed by the airport layout plan denied
plaintiff all economically viable use of its [**491] land;
that the court must apply & balancing test to determine
whether a taking cceurred; and that it was improper to
segment the property and determine whether only the flve
{***6] acres on which plaintiff planed to build was
taken. The trial court denjed the motion.

At the conclusion of the liability phase of triaf, the
jury was asked to decide whether the city inversely
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condemned plaintiff's property and, if so, on what date
the invetse condemnation occurred. The jury determined
[(*122] that the city's conduct amounted to 2 taking and
that the taking occurred in December 1990, During the
damages phase of trial, the jury was asked to determine:
(1} whether plaintiff suffered damages, (2) the amount of
just compensation 10 which plaintiff is entitled to date
from Januvary 1, 1991, (3} plaintiff's future damages, and
(4) the amount of Just compensaiion each month for
which plaintiff is entitled to in the future. Following this
phase of irial, the clty again sought a directed verdict,
arguing that plaintiff failed to establish the value of its
property. The trial court denied the motion,

On March 7, 2002, the jury determined that plaintiff
had suffered damages in the amount of $ 6.8 million and
would continue to suffer damages in the amount of $
3,800 each month. The city filed a motion for judgment
notwithstanding the verdict (JNOV) or, in the alternative,
a new trigl, The trial [***7} court again denied the
motion.

1. STANDARD OF REVIEW

The city ralses issues dealing with the trial court's
rulings on several motions below as well as various other
aspects of the trial. In its brief on appeal, the city
erroneously states that the standard of review for this case
is the plain error standard set forth in Pepple v Carines,
460 Mich. 750; 597 NW.24 130{1999). Despite the city's
erroneous aszertion, we will lay out the appropriate
standards of review for the issves raised.

Part [I(A) of this opinion addresses the city's
argument that the trial court erred in denying its motion
for summary disposition. While the city brought its
motion for summary disposition under MCR 2.116(C)(8),
the trial courl reviewed the motion under both MCR
2.116(C)8) and (10). A motion brought under MCR
[*123] 2.H6(CK8) tests the legal sufficiency of a claim
by the pleadings alone. Beaudrie v Henderson, 465 Mich.
124, 129; 631 N.W.2d 308 (2001}, All factual allegations
in support of the claim are accepted as true, as well as
any reasonable inferences or conclusions that can be
drawn from the facts, and must be construed in the light
most {***8] favorable to the nonmoving party. Malden v
Rozwood, 461 Mich, 109, 119; 597 N\W.2d 817 {1999). A
motion brought under MCR 2.116(C)(10) tests whether
there is factual support for a claim. Spiek v Dep't of
Transportation, 456 Mich, 331, 337; 372 NW.2d 20!
(1998). When deciding this motion, the court must
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congider the pleadings, afftdavits, depositions,
admissions, and other documentary evidence submitted in
the light most favorable to the nonmoving party.
Ritchie-Gamester v City of Berkley, 461 Mich. 73, 76;
597 NW.2d 517 (1999). On appeal, the frial court's
decision is reviewed de novo. Dressel v Amaribank, 468
Mich, 557, 561, 664 NW.2d 151 (2003).

Parts HI(B) and HI(F) primarily address the clty's
motion for directed verdict and JNOV. A directed verdict
is appropriate only when no material factual questions
exist on which reasonable miuds could differ. Cavevic v
Simplimatic Engineering Co {On Remand), 248 Mich.
App. 670, 679-680; 645 NW.2d 287 {2001), The trial
court's decision on a motion for directed verdict [s
reviewed de novo. [¥**9] Sniecinski v Blue CrossiBlue
Shield of [**492) Michigan, 469 Mich, 124, 131; 666
NW2d 186 (2003}, Judgment notwithstanding the
verdict should Be granted only when there was
insufficient evidence presented to create en issue for the
jury, Craig v Oakwood Hosp, 249 Mich. App. 534, 547;
643 N.W.2d 580 (2002) (opinion by Cooper, P.1). When
deciding a motion for JNOV, the trial court must view the
evidence and all wasonable inferences in the Hght most
favoratle to the nonmoving party and determine whether
the facts [*124] presented preclude judgment for the
nonmoving party ss 2 matter of law. /d. A trial cour's
decislon on a motion for INOV is also reviewed de novo.
Sniecinski, supra.

Part TH(D) of this opinion addresses the clty's
argument that the tial court erred in allowing evidence of
lost prefits. This Court reviews a trial court's decision to
admit evidence foran abuse of discretion. Chafelewski v
Xermae, Inc, 457 Mich. 593, 613-614; 580 N.W.2d 817
{1998). As to the rermaining claims, which are addressed
throughout this opinion, questions of law are reviewed de
novo by this Coun, Arnmstrong v Ypsilanti Charter Twp,
248 Mich. App. 573, 382-583; [***10] 640 N.W.2d 321
(2001), while facual findings are reviewed for clear
ertor, Christiansen v Gerrish Twp, 239 Mich. App. 380,
387; 608 NW.2d & [2000).

1. ANALYSIS OF THE CITY'S CLAIMS

At the outsel, we note that the city appears to
minimize and mischaracterize plaintiff's claims in this
case. This is not sinply a case where a company's attempt
to expand its business interferes with the city's
management of it airport, Insiead, this is essentiatly a
case of blight by planing. In this case, the city of Detroit
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wanted to expand Detroit City Airport and it needed 1o
condemn the properties around the airpori. However, the
city's plans were not concrete and, for over a decade, the
city has fatled to actually expand the airport. While the
¢ty has conderaned some of the surrounding area and has
viewed it as practically uninhabited or vacant, the city has
fatled to formatly condemn plaintiff's property. However,
although the city bas npever formally condemped
piaimiff's property, it has made it virtually impossible for
plainiiff to expand its own business. Essentially, the city,
in over ten years, [*125] has thrown "roadblock™ after
barrier to discourage [***11] the expansion of plaintiff's
business,

A. THE TRIAL COURT BDID NOT ERR IN
DENYING THE CITY'S MOTION FOR SUMMARY
DISPOSITION

According to the city, it played no role In the FAA's
determination of hazard against plaintiffs proposed
building or in creating the condition in the state’s tall
structure permit, Thus, the city argues that the Wayne
Circuit Court lacked jurisdiction over plaintiff's claims
because the claims are actually claims against the state
and federal governments.

Plalntiff in this case alleges & de facto taking, A de
facto taking occurs when a governmental agency
effectively takes private property without a formal
condemnation proceeding. See Deiroir Bd of Ed v Clarke,
89 Mich. App. 504, 508; 280 N.-W 2d 574 (1979). Inverse
condemnation can ogcyr without a physical taking of the
property; a diminution in the value of the property or 2
partial destruction can constitute a "taking." f. Thus, for
purposes of a de facto laking, ail of the city's actions in
the aggregate, as opposed to just one incident, must be
analyzed to determine the extent of the taking.

Here, the city minimizes plaimiff's claims,
According to the city, the [***12] circuit court facked
jurisdiction to tule that the [**493] FAA determination
of hazard constituted a taking because FAA
determinations are govemed exclusively by federal law.
The city relles on the case of Flowers Mill Associates v
United States, 23 Cl Cr 182 {1991), for ils contention that
an FAA determination of hazard does not constitule a
taking of property.

In this case, however, plaintiff did not bring suit
against the federal government strietly on the basis of the
FAA’s determination of a hazard. Plaintiff brought sult
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against the city because of the city's filing of the [*126]
airport layout plan with the FAA, as well as other acts
plalntiff contends were taken in order to obtaln the
property neay the eirport. These other acts in part inctude
the acquisition of propertes surrounding the area and the
promise, in exchange for grant money, to the FAA and
the siate that the city would not allow any mew
construction in the area. Plaintiffs primary contention
was (hat the city wanied to acquire plainliffs property but
did not do so legally because of the significant cost, and
instead condemned much of the surounding properties
and made it Impossibie for plaintiff to expand its [***13]
business. Because plaintiff did not bring suit against the
federal government striclly on the basis of the FAA%s
determination of & hazard, the city's reliance on Federal
Mills is misplaced. Further, because of the cify's
misconceptions, it argument [**494] that the Wayne
Circuit Court Iacked jurisdiction is also misplaced.

We note that even though the FAA's determinalion
of a hazard does contribitte to plaintiff's problems with its
atiempt (0 expand its operation, it is only one factor (o
be consldered. As the clty itself notes from Flowers
Mills, supra, the FAA's hazard finding is not legally
enforceable, Thig is why plaintiff's claim of a de facto
taking cannot and does not rest merely on the FAA's
determinafion of a hazard. Instead, plaintiff's claims are
against the city for the filing of the airport layout plan,
and they rest on the city's agreement to condemn the
property, its condemning of some of the surrounding
area, and its making It impossible for plaintiff to expand
its business uniil the city decides whether to actually
expand the airpot and formally condemn plaintiff's
property.

We come {6 2 similar conclusion with regard to the
city's claim that because state law regulates [***14] the
isgsuance [*127] of tall structure permits, the condition
contained in the wi structure permit issued to plaintiff
cannot be imputed to the city. According fo the city,
plaintiff is essentislt v bringing suit against the state for a
taking of plaintiffs property and therefore must bring suit
against the state in the Court of Claims, The city is
correct in its argument that the isspance of lall structure
permits s repulaied by the Tall Structure Act, MCL
259481 et seq. This act reqquires a person secking to build
a structure in a ninway or landmark area 0 obtain @
permit. However, where the city's argument is misguided
is in its claim that the trial coutt had to determine that the
tall structure pemmit issued to plaintff constituted a
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taking of its property.

Plainiff does not claim that the condition contained
in the tall structure permit constituted a taking of its
property. lnstead, plaintiff claims that the city's actions,
in conjunction with the city's filing of the airport layout
plan, constitute a taking of plalntiffs property by the city.
Plaintiff alleged that ln order to gain grant money, the
city agreed that it would condemn [***15] the area near
the airport and prohibit any persons from building in the
area, It is this act that plaintiff argues contribules to a
finding that the city inversely condemned plaintiff's
property, not the mere fact that a condition was placed in
the ell structure permit. Again, the city's argument that
the Wayne Circuit Court Jacked jurisdiction ls misplaced.

Finally, the city claims that the mere filing of an
alrport layout plan, by ifself, cannot constitute a taking of
plaintiff's property. The city is correct in that the mere
promulgation and publication of plans does not constitute
a taking of property. See City of Muskegon v DeVries, 59
Mich, App. 415, 419; 229 NW.2d 479 {1975). The threats
must be coupled with affirmative action, [F128] such as
vnreasonable delay or oppressive conduct, /4, Gur courts
have held that a city cannot deliberately act to reduce the
value of private propenty. Deirgit Bd of Ed, supra at 508,
citing In re Renewal, Emwood Park Project, 376 Mich,
311, 317; 136 N.W.2d 896 (1965). Actions found to ke
deliberate have included the published threat of
condemnation, mailing letters concerning the [***16]
project to area residents, refusing to issue building
permits for improvements coupled with intense building
inspection, reductions in city services to the area, and
protracted delay and plecemeal condemnation. Jd. at 509.

Again, in this case, plaintiff's claim does not rest on
the city's publication of its plan. Plaintiff's claim rests on
the fact that the city publicized its plans, started
condemning the properties around plaintiff's, closed roads
in the area, 2 and took action to prevent plaintiff from
expanding its business. In essence, phaintiff argues that
over a perlod of ten years, the ¢ity took steps to inhiblt
plaintiff's expansion of its business because the city
wanted to expand the airport without having to legally
and formally acquire plaintiff's property. Plaintiff argues
that the city's failure to formally condemn its propery
constituted a taking, Plaintiff also argues that the city's
failure to respond to plaintifi"s inquiries and nofice that it
wished to proceed with its construction when the city
took no aciion, particularly after 1996, constiluted 8
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taking, Under the circumstances, the trial court did not err
in denying the ¢ity's motion for summary disposition.

2  Evidence indicates thai in 1987, the city
approved the temporary closing of a road in the
area of the alrport, and while the closing was
supposed to be lemporary, the road remained
closed indefinitely.

(=17 [*129) B. THE TRIAL COURT DID
NOT IMPROPERLY FAIL TO APPLY THE
BALANCING TEST TO DETERMINE WHETHER A
TAKING HAD OCCURRED

According to the city, plalatiff's claim alleges a
regulatory iaking and, thus, the court was required to
apply the balancing test set forth in X' & X Construction
Inc v Dep't of Natural Resources, 456 Mich, 570, 575
NW.2d 531 (1998). In Ws argument, the city vather
conclusorily states that plaintiff's claim is one of a
regulatory taking, but under the facts, we cannot so
coriclude.

Eminent domain is an inherent right of a state to
condemn private property for public use, In re
Acquisition of Lavd-Virginta Park, 121 Mich. App. 153,
158; 328 N.W.24 602 (1982). When exercising itz power
of eminent domain, the state, or those to whom the power
has been lawfully delegated, must pay the owner just
compensation, Id, Where the property has been damaged
rather than completely taken by governmental actions, the
owner may be able 10 recover by way of inverse
condemnation. Jd. ar 158. An inverse condemnation zwit
is one instituted by a privale property owner whose
property, while not formally taken for public use, bas
been damaged [***{8] by a public improvement
undertaking or other public activity, 7d, [**495] Inverse
condemnation is ™a cause of action agalnst a
governmental defendant to recover the value of property
which has been taken in fact by the governmental
defendant, even though no formal sxercise of the power
of eminent domaln has been attempied by the taking
agency."” Jd. at 158 139 (citation omitted).

When the government takes property by formal
condempaflon, It must follow the pracedures set out in
the Uniform Conmdemnetion Frocedures Act (UCPA),
MCL 213.5] et seq.. However, no exact formula exists
concerning a de facto taking; instead, the form, intensity,
[*130] and the deliberateness of the governmental
aclions toward the injured party's property must be
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examined, In re Virginia Park, supra at 160, citing
Heinrich v Delrait, 90 Mich, App. 692, G98; 282 N.W.2d
448 (1979). The plalntiff has the burden of proving
causation in an inverse condemnation action. In re
Virginia Park, supra at 160-161, quoting Heinrich, supra
at 700, A plaintiff may satisfy this burden by proving that
the government’s actions were a substantial {***19]
cause of the decline of its property. . The plaintlff must
also establish that the government abused lts legitimate
powers in affirmative actions directly almed at the
plaintiffs property. }4. Not all government actions may
amount o a taking for public use. Heinrich, supra at 698,
The mere threat of condemnation and its atfendant
publicity, withowt more, Is insufficient. Zd. Before a court
may conclude that a taking occurred., it must examine the
totality of the acts alleged to determine whether the
governmental entity abused its exercise of eminent
domain to plaintiff's detriment. i,

In contrast, a regulatory taking is one in which the
government effectively "takes® a person's property by
averburdening it with regulations. K & X Constr, Inc,
supra at 576. Land use regulations effectuate a taking in
two general situations: (1) where the regulation does not
substantially advance a legitlmate state Interest, or (2)
where the regulation denies an owner economically
viable use of his land. Ild., citing [**¥*20] Keystone
Bitaminous Coal Ass'n v DeBenedictis, 480 U.S. 470,
485; 107 5. Cr. 1232; 94 L, Ed. 2d 472 ({1987}, The
second type of taking is further subdivided into two
sltuations: (a) a "categorical” taking, where the ownher is
deprived of "all economically beneficial or productive
use of land," or (b) a taking recognized on the basis of the
application of the traditional "balancing test" ssiablished
in Pean Central Transportation Co v New York City, 438
U.S. 104; [*131] 98 §. Cr. 2646, 57 L. Ed. 2d 631
(1978). K & K Construction, supra at 576-577. For a
categorical taking, a reviewing court need not apply a
case-specific analysis; instead, the owner should
automatically recover for the taking of its property. id. ar
577, citing Lucas v South Carolina Coastal Council, 505
U.S. 1003, 1015; 112 5. Cr. 2886; 120 1. Ed. 2d 798
(1992). The person may recover for & physical invasion
of his property by the government, of where a regulation
forces an owner to "sactifice @/l economically beneficial
uses [of his land] in the name of the common good.™ Id.,
quoting Lucas, supra at 1019. In regulatory taklogs other
than categorical takings, the court must apply a
“balancing test." With [*+*21] regard to this balancing
test, 3 reviewing court must engage in an "ad hoe, faciual

13-53846-swr

ingulry," centering on three factors: (1) the character of
the government's action, (2} the economic effect of the
regulation on the property, and (3) the extent by which
the regulation has interfered  with  distinct,
investmeni-backed expectatlons. [**496] Id.. citing
Penn Central, supra at 124,

In this case, the city's actions cannot be definitively
categorized as a regidatory laking, The city did not "take”
plaintiff's property by overburdening It with regulations.
Instead, the city wanted to expand the airport and
inhibited plaintiffs construction because of the
contemplated expansion of the airport. Here, the city
actually intended to acquire plaintiff's property.
Essentially, the city wanted plaintiff's property without
having to pay for it through the institution of formal
condemnation proceedings. Thus, we decline to
categorize the citys actions as a strict regulatory taking.
Instead, under the circumstances, plaintiff had to prove a
de facto taking through inverse condemnation.

Again, a de facto taking can occyr without an actual
physical taking of the property, [***22] Depoit Bd of
Ed, supra [*132] at 508, In terms of a de facto 1aking,
the form, Intensity, and the deliberateness of the
govemment actions toward the properly must be
examined. frz re Virginia Park, supra at 160. All actions
hy the city, in the aggregate, must be analyzed. Heinrich,
supra at 698,

Plaintiff presented evidence of a decline of its
property through evidence that the city's actions
prevented plaintiff from building a new building for its
business. Plaintiff also presented evidence that the city
had the Intent to completely take plainliff's property but
failed to take the sppropriate steps in over ten years. The
city accepted money from the government with the
promise that it would prohibil gny new construction and
would remove any existing haxards, which included
plaintif's business. In 1991, the Detroit city council
approved the comdemnation of the area around the
alrport. Further, there was testimony and exhibits
admitted at trial that showed city acknowledgment that
the area aronnd the airport was to be condemned. Thus,
plaintiff presented evidence that the city abused its
legltimate powers In its actions aimed at plaintiff's
property. Under the circumstances, the trial [*+*23]
court used the corvect test in determining whether
plaintiff presented evidence of a taking.

C. THE TRIAL COURT DID NOT IMPROPERLY
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ALLOW PLAINTIFF TO SEGMENT ITS PROPERTY
IN ORDER TO SHOW A TAKING

Without specifically stating the context in which it
makes its argument, the cily claims that the iria) court
allowed plaintiff to segment its property. According to
the cily, allowing pluintlif to segment ity property
violates the “nonsegmentation” rule recognized in
Michigan,

“Any injury to the property of an
individual which deprives the owner of the
ordinary use of it is equivalent to [*133]
a taking, and entitles him to compensation.
So a partial destruction or diminution of
value of property by an act of government
which directly and not merely incldentally
affects it, is to that extent an
appropriation," Peterman v Dep't of
Natural Resources, 446 Mick. 177, 184;
521 NWd 499 (i994), quoling
Vanderlip v Grand Rupids, 73 Mich. 522,
335; 41 NW 677 (1889), quofing
Broadwill v City of Kansas, 75 Mo 213,
218(1881))

In the context of a regulatary taking, the Court in K & K
Construction, supra al 578, explained, "One of the
fundamental principles of [**424] taking jurlsprudence
is the 'nonsegmentation' principle. This principle holds
that when evaluating the effect of a regulation on a parcel
of property, the effect of the regulation must be viewed
with respect to the parcel as a [**497] whole.” Md,
"Courts should not 'divide a single parcel Into discrete
segments and attempt to determine whether rights in a
particular segment have been entirely abrogated." Id.,
quoting Penn. Central, supra at 130. Instead, the court
must examine the effect of the regulation on the entir
parcel, rather than just the affected portion of the parcel.
K & K Construction, supra at 578-579.

In K & K Consir, the parties dealt with property that
was segmented into five different parcels and the parties
were claiming only the taking of some portions of several
of the parcels because of certain regulations placed on
those parcels, This case Is distinguishable. This case
involves a leasehold estate, Plaintiff claimed that the city
"took® its property by precluding it from building on
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severnl vacant acres of the property and further that the
city Intended to eventuelly take plaintiffs propenty in its
entirety but was ol witling to [*¥*25] do so through the
proper avenues because of the expense. Plaintlff claimed
a partial de facto taking. See Peterman, supra. Under the
circumstances, the trial court [*134] did not improperly
allow plaintiff to segment its property,

. THE TRIAL COURT DID NOT IMPROPERLY
ALLOW EVIDENCE OF SPECULATIVE LOST
PROFITS

The city argues that the trial courl impropedy
allowed plaintiff to infroduce evidence of speculative lost
profits as a separate and direct element of demages
instead of as evidence bearing on the value of the
leasehold interest,

Recovery can be had for the taking of a leaschold
estate, In re Widering of Gratiot Ave, 284 Mich. 569; 293
NW 755 {1940), The purpose of just compensation is to
put the property owner in as good a position as it would
have been in had its property not been taken, Miller Bros
v Dep't of Natural Resonrces, 203 Mich. App. 674, 685;
513 NW.2d 217 (1994), citing State Highway Conmn'r v.
Eilender, 362 Mich. 697, 699; 108 NW.2d 755 (1961).
The public must rot be enriched at the property owner's
expense, nor should the property owner be enriched at the
public’s [***26)] expense. Miller Bros, supra. To prevent
cither parly from being enriched at the other's expense,
the nature of the king at issue must be considered. /4, gt
583-686. "1n a typical condemnation case, the state takes
some affirmative action to permanently deprive a
property owner of the use of the property, and, therefore,
is required to pay compensation to the owner." I, a¢ 686.

In cases Involving a temporary taking, "the best
approach is a flexible approach that will compensate for
losses actually suffered while avoiding the threat of
windfalls to plainiffs at the expense of subsiantial
government liabllity.” Miller Bros, supra ar 687, clting
Pairier v Grand Blanc Twp (After Remand), 192 Mich,
App. 539, 543; 481 NW2d 762 (1992). The best
approach in that case is to [*135] base the just
compensation award on the fair market value of the
property. Id, af 688, The Court noted in AMiller Bros that
because the state is (emporarily depriving plaintiffs of the
use of their property, much like a renter, the state should
be required to pay "rent” to plaintiffs ns compensation for
the temporary teking. k.
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"The determination of value ia not [***27] a matter
of formulas or arfificial rules, hut of sound judgment and
discretion based upon a consideration of all the relevant
facts in a partlcular case." In re Widening of Gratiot
Avenue, supra ar 57, In estimating the value of a lease,
"It is proper to consider the location [**498} of ihe
premises, thelr special adaptability to the business there
being conducted, the length of fime it has been
established, its earnings and profits, the unexpired term of
the lease, and every other fact that may affect its valye,
All of these matters go io enhance the value of the lease.
They are not substantive damages in condetimation
proceedings.” In re Park Site on Private Claim 16, City of
Detroit, 247 Mich. I, 4; 225 NW 498 (1929,

"Damages will not be allowed in condemnation cases
unless they can be proven with reasonable certainty.”
Cousty of Muskegon v Bakale, 103 Mich. App. 464, 468;
303 Nwad 29 (198]). "The loss of speculative profits,
therefore, has been held not 1o be allowable as an element
of compensation,” id. But It is error to not sllow a
property owner to present evidence of "the most
profitable and advantageous [***28] use it could make
of the land" even if the use was still in the planning
stages and had ot been executed. Village of Ecorse v
Toledo, CS&D Ry Co, 213 Mich. 445, 447-448; 182 NW
1381921},

In denying the city summary disposition,
the trial court ruted:

In the event it should be determined
that Plaintiff is entitled to recover just
compensation for the de facto {*136)
taking of its leasehold estate, evidence of
lost profits that would have been generated
from Plainiiff's developmem of the
property, but for a de facto taking, is
admissible to establish clrcumstantially
the reasonable value of the leasehold
estate wrongfully taken by Defendant.

Thus, the trial court allowed evidence of lost profits to
establish the diminution in value of plaintiffs leasehold
interest. This is accepiable. See, e.g., Miller Bros, supra.
While the ovidence came in the form of direct numbers of
lost profits, the evidence established how much value of
the leasehold was faken.
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Furthermore, the evidence was ot unduly
speculative. Plainlff wanted to build a new building in
order 1o expand is business. It must be kept in mind that
plaintiff wished to [***29] ulilize a portion of ifs
property that was vacant. The jury in this case visited the
property site and heard testimony from several wilnesses
regarcling plaintiffs plans to ¢xpand. Plaintiff's owners
testified tegarding the new operations that would be
conducted in the new building as an extension of the
existing operation. Plaintiff's expert witness testified
reparding prices and costs, Plaintiffs president and
vice-president of finance testified regarding the
profitability of the expansion and the profitability of the
existing business and gave specific doflar amounts.
Plaintlff's financlal statements were also entered into
evidence, a3 were its tax returns. Moreover, the jury was
ingtructed that it should not speculate. The city offered
very little to conteadict plaiutlff's evidence. The city
called one witness to testify regarding the damages issue
and while he criticized plaintifPs damages projections, on
cross-examination, e admitted that if asked to make
projections of logt profits of & business that is not in
operation, he would do so in a similar manner as plaintiff
did. Because we ate dealing with a business that has not
come o fruition, some degree of guesswork [*137] is
necessary [***30[ and the amount of damages cannot be
established for cetain. The evidence was not unduly
speculative,

E. THE JURY DID NOT ERR IN DETERMINING THE
DATE OF TAKING

The city argues that the verdicl establishing
December 1590 #s the date of taking is not based on
gvidence in the record and fails as a matter of law.

“The determination of the date of taking and the
ascertaimment of value is [**499] a question of fact for
the jury." Detroit Bd of Ed, supra at 509 . The jury
determined the dale of the taking to be December 1490,
The evidence established that on Decamber 19, 1990, the
city's airport director wrote a letter to the FAA to object
to plaintifi's proposal to build. If appears that this was one
of the cily's first outward acte at atterapting to preclude
plaintiff from butlding its new business. And {t was after
this date that the dty filed its airport layout plan. It was
also after this daie that the city took further acts at
attempting to preclude plaintiff from building. 3 Although
plaintiff admits that it did not have concrete plans to
build and it did not realize many damages in December
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1994, there is evidonce in the record to support the jury
determination [***31] of December 1990 as the date of
taking or the date on which the taking began, "It is not
within the province of this Court to review questions of
fact other than to ascertain the presence of evidence that
can support the verdict." Detroit Bd of Ed, supra at 510,
"A verdict will not be disturbed so [*138] long as it Is
within the fair vange of the testimony." 7d., citing Detroir
v Sherman (le re Virginia Park Neighborhood
Development Program ), 68 Mich. App. 494, 498; 242
N.W2d 818 (1976) and St Clair Shores v Conley, 350
Mich. 458, 463-464; 86 NW2d 271 (1957). The jury did
not err in its determination of the date of the taking.

3 Some evidence in the record indicates that the
city stopped services such as tragsh pickup around
the area and also began dumping trash on property
the city acqulred. Further, plaintiff suggested that
through condemnation, the cily acquired sotne of
the residential properties around the ares, but let
those properties become run down.

F. THE TRIAL COURT DID NOT ERR IN
FAILING TO DIRECT A VBRDICT IN THE CITY'S
FAVOR

The city finally argues that plaintiff presented no
evidence of [*¥*32] the value of the property allegedly
taken, and without such evidence, there is no foundation
on which a verdict can be based.

Again, "“there is no formula or artificial measure of
damages applicable to all condemnation cases. The
amount to be recovered by the property owner is
generally left to the discretion of the trier of facl after
consideration of the evidence presented." Poirier, supra
ar 543 (citation omitied), A jury has boad discretion in
determining the amount of compensation in
condemnation cases. It is not within the province of the
court on appedl . . . to revilew questions of fact further
than to see that the verdict is supported by the evidence.
An appeliate court should not distwrb a condemnation
award which was within the maximum and minimum
appraisals presented by the witnesses.” Sherman, supra at
498 (citations omitted).

At frial, (be city argued for a verdict of no cause of
action and damages of zero. Plaintiff requested & verdict
of nearly $ 17 million for pest losses and $ 200,000 a
month for future losses, The jury awarded § 6.8 million
for past losses and $ 3,800 a month for future logses.
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As the [***33] irial court noted in its denial of the
city's second motion for directed verdict, the damages to
which the witnesses tesfified related to the increased sales
of plaintiif that would result from being able v [*139]
add another business on their land, Witnesses testified
regarding plaintiffs productivity over the years, and ils
past financial statements were admitted Into evidence.
Thus, there was evidence of how profitable plalntiff's
business was before any new expansion, which equated
to its market value, Witnesses then testifled about what
plaintiff’s Increased income and production would have
been with the new [**500] business. This established
the diminution in value of plaintiffs property. Under the
cireumstances, there was sufficient evidence produced
with which the jury could determine damages; ¢hus, the
trial court did not err in denying directed verdict in the
city's favor or in denying the city's motion for INOV.

IV. CONCLUSION

Contrary to the city's assertion, plaintiff did not
institute the present suit against the city simply because
the city filed an airport layout plan and the FAA
determtined plaintiff®s proposed construction a hazard to
aviation. Instead, plintiff filed the present inverse
[***34] condemnation suit against the city for all of the
city's acts that were taken in an atiempt to thwart
plaintiff's efforts atconstruction and for the city's attempl
to “take" plaigtifis property without formally
condemning it. The city approved the condemnation of
the arca and the area was in a state of decline because of
the lack of cify services and the fact that the residents
anticipated condemnation. While the city intended to
condemn the area, it had formally condemned few of the
properties and let the majority of the properties decline
and await possible future formal condemnation. In sum,
this is a case of blight by planming. The city's plans to
expand Detroit Cily Airport, possibly sometime in the
future, thwarted plaintiff's attempts 1 run and expand its
business and significantly impaired the value of [*140]
plaintiff's property rights. The city made its plans clear
but never followed through with its plans and never
attempted to legally obtain plaintiff's property. Under the
circumstances, we affirm the trial coust's rufings in all
respests and we affirm the jury's verdier.

Affirmed.
fs! Christopher M, Murray
/s Hilda R. Gage
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i STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE
CITY OF DETROIT, a Michigan municipal
corporation
Plaintiffs,
v Cas2 No. 13-000076-CC
, JQ!;IN W..and VIVIAN M. DENIS TRUST:. Hon, Susan Borman 13-000976-CC
FILED IN MY OFFICE
Defendant. WAYNE COUNTY CLERK
2121/2013 3:43:14 PM
Willlams Acosta, PLLC DemorestLaw Firm, PLLC CATHY M. GARRETT
Avery K. Willlams {P34731) Mark 8. Dernorest (P35912)
Attorney for Piaintiff Michael K.Hayes (P75419)
535 Griswold St, Ste 1000 Attorneys ot Defendant/Counter-Plaintiff
Detroit, Michigan 48228 322 W. Linccn.
313-963-3873 , Royal Ozl, Ml 48087
248-723-500
‘ D 'S (8] iFF’'S COND cO
COUNTERC URY DEMA

Defendant, John W. and Vivian M. Denis Trust (Denls”) through its attorneys,

Demorest Law Firm, PLLC, states as follows for its Answer to the Condemnation

Complaint filed by Plaintiff, City of Deirolt ("City").

1. Denis admits the allegations contained in Paregraph 1 of the

Condemnatian Complaint, upon information and befief.

2. The allegations contained In Paragraph 2 sre legal conclusions to which

no response is required.
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3. Denis admits the allegations containel in Paragraph 3 of the
Condemnation Complaint, upon information and belief. However, Denis disagrees with
the amount of estimated just compensation steted in Exhbit B.

4.  The allegations contained in Paragraph 4 ere lepal conclusions to which
no responss is required.

5.  Denis admits that a Declaration of Taking is attached to the Amended
Condemnation Complaint as Exhiblt C, Denis lacks krowledge or information as to
whether the Declaration of Takiﬁg has been recorded wih the Wayns County Register
of Deeds. Denls asserts, however, that a de facto taking of the property occurred long
before the filing of the Condemnation Camplaint.

6. Denls admits the allegations contained in Paragraph 6 of the Amended
Condemnation Complaint, upon information and belief. Denis disagrees, however, with
the amount of estimated just compensation stated in thé (ity's Declaration of Taking.

7. Denls admits that the document attached ts Exhiblt D shows properties
that will be or have been taken by the City of Detroit. Howewver, Exhibit D does not show
the full extent of the City's takings in the area.

8. Denis admits that City has made written ofers to purchase the property.
However, Denis does not admit that the offers made to Dinis were reasonable.

9. Denis admits the allegations contalned inParagraph 9 of the Amended
Condemnation Complaint, upon info-rmation and belief. lenis disagrees, however, with
the amount of estimated just compensation stated in the (ity's Declaration of Taking.

10. Denis lacks knowledge or information suficient to admit or deny the

allegations contained in Paragraph 10 of the Amended Ceridemnetion Complaint.
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11, The allegations contalnad in Paragraph 11 are lagal conclusions to which
no response Is required. Denls does not object to the necessity of taking of the
property.

12. The allegations contained in Paragraph 12 are [egai conclusions to which
no response Is reguired.

13. Denle admis the allsgations contained in Paragraph 13 of the Amended

. Cendsmnation Complalnt,

14, The allegations contained In Paragraph 14 ars lsgal conclusions to which
no response Is required.

WHEREFORE, Denls requests the Court to set adate certain for a trial for the
purpose of ascertaining and determining (a) the date of taking and (b) the just
compensation to be paid by the Clty for the taking of the property. Denis also requests
the Court to award interast, costs and attorney's fees. Denis also raquests the Court to
provide Denis with such other and further rellef to whichDenis is entitled under law of
which the Court deems necessary. Denis also requests hat this Court deny the Cliy's

requests for rellef to the extent that they are not consisten! with Denls’ request for rellsf,

Counter-Plainti#t, John W. and Vivian M. Denls Trust ('Denis"), through its
attormeys, Demorest Law Flrm, PLLC, states as follows for its Counterclaim against
Counter-Defendant, City of Detroit ("City"):

PARTIES
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1. Plaintiff, Denls, owns the properties located at 8523, 8529, and 8535
Montlieu, Detrolt, Michigan 48234 {callectively the “Denis Proparty”).

2.  Defendant, Cliy of Detrolt, is a Michigan municipal corparation with its
principal place of business at the Coleman A. Young Muncipal Center, Two Woodward
Avenue, Detrolf, Michigan,

JURISDICTION

3 The Court has jurisdiction of thls matler betauss the amount In
confroverey exceeds Twenty Five Thousand {$26,000) Dollars, exclusive of interest,
costs and attorneys’ fees.

£ Ll TiO

4,  The Denis Property is located in an area designated for taking by the City
of Detrolt, to comply wilh Federal Aviation Administratin regulations for the current
operations at Detroit City Alrport, to expand Detrolt City Aipor, er both.

5. By at least 1891, The Denis Proparly was specifically designated for
taking by the City of Detroit because the Denis Property it located within 760 feet of the
centerline of Runway 1533 at Detroit City Airport,

6. On October 8, 1991, Henry Hagoad, then Diractor of the City of Detrolt's
Community & Economic Development Department, wrole a letler to the Detrolt Gity
Councll deslignating the Denis Property as “property o be acquired” by the City of

Detroit,
7. Hagood told the City Councll that the City would proceed with the

acquisition as "the City's highest prlority.” Hagood wrote:

The Cliy of Detroit wants the femilies and businesses that are
impacted by these waivers to know that twlll work diligently with
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them as it attempts to remove these waiwrs; and that removing
these walvers have the City's highest priorly. They will not have to
remain any longer than necessary in this highly-restricted ares, a
“no-man's land” with only a faint hope of rewapturing the equity that
:htey have In thelr businasses or homes, -sometime in the distant
uture.

(Exhibit 1).
8.  Rather than acquiring its property in a timelyfashlon as promised, the City

of Detroit has methodically taken away Denls' rights to oun and use the Denis Property.

9.  The combined result of the City's actions desctibed in this Condémnaﬁon
Complaint has been to deprive Denis of the full use of its Properly without liust
compensation from the City of Detrait,

10. The City of Detroit has placed its own intensis ahead of Denis’ property
rights. The City of Detroit intends to acquire the Denis Poparly, and the City has taken
steps designed to freeze or drive down the value of the Denis Property in preparation
for that acquisition.

11.  The City of Detroit has also interfered with Denls' property rights in order
to comply with the terms and condilions of various grart egreements that the Clty of
Detroit has signed with the federal and state governmenis. In exchange for millions of
dollars in grant money from the federal and state goverments, the City of Detroit has
bargained away Denis property rights without any conpensation (or even notice) to
Denls.

12. The City of Detroit is required under th: terms of its vatious grant
agreements with the Federal Aviation Administration (‘FAA) and the State of Michigan
to remove ali bulldings along French Road on the westiide of existing Runway 16/33

that are located within the Building Restriction Line, inciiding the Existing Building on
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the Denis Proparty. (This area is referred to by the City of Detrolt, and will be referred
to in thls Amended Condemnation Complaint, as the "MiniTake Ares.")

13.  The City of Defrolt is obligated by the grent agresments to acqulre sl
bulidings within the MinlTake Area, whether or not the City of Detroit ever expands
Detroit Clty Airport,

14.  The City of Detroit has also filed plans wih the FAA and the State of
Michigan to expand Detroit City Alrport, which plans have been approved by the FAA
and the State of Michigan (the “Airport Layout Plan™). The proposed expansion of
Detrolt City Airport, as described in all approved versions of the City of Detroit’s Airport
Layout Plan since at least Aprit 1802, necessarlly involves the acquisition of the Denls
Property by the City of Defroit.

15. To promots Its plan to acquire the Denis Property and other land in the
Mini-Take Area, the City of Detrolt has taken varlous aclions directed at the Mini-Take
Avrea in general, and the Denis Properly in particular. These actlons by the City of
Detrolt have had the purpose and effect of driving down property values in the ares, and
interfering with the continued occupancy of Properly in the Minl-Take Area, so thet
residents and businesses are forced out of the area.

16. Thesa actions by the City of Detroit includs, but are not limited to, the

following:

a. Passing resolutions declaring the public necessity for acquisition
of properties In the project area by condemnation;

b. The closing of McNichols Road betwean Conner and Franch
Roads, making the Minl-Take Area mors isclated from the rest
of the City. This was supposed to be 4 temporary closing for
five years, but the road has now been closed for over 15 years;
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c. Making the first priority saving money, rather than meximizing
safety, when deciding on the order of acquisition of properties in
the Mini-Take Area. This has left Denis needlessly exposed to
arcraft noise and dangers in the neightorhood for many years
longer than he should have been expossd;

d. Using predatory pricing practices to dive down the cost of
acquisitions;

e. The systematic publication of the Citys plans to acquire the
Denis Property in the Minl-Take Areg leading to “blight by
announcement,”

. Malling letters and brochures concerningths project to residents
in the project area, leading to "blight by ennouncement.”

g. Withholding of police protection and other City services to
propertles in the Mini-Take Area;

h. Dumping of trash by the City of Detroil on vacant City-owned '
properties In the Mini-Take Area; X

. The exclusion of the Mini-Take Area frm any Renaissance or
Empowerment Zone, depriving properties in the area from the
tax incentives and other benefits avallable to a property owner
or occupant In one of these zones;

J. Formally protesting the erection or expansion of any building
located In the Mini-Take Area; and

k. Withholding or denying building permits for properties located in
the Minl-Take Area.

COUNT |
NVERSE CONDEMNATION--DE FACTO TAKING
17. Denis incorporates by reference the allegsions of paragraphs 1 through

16 inclusive, s though fully set forth herein.
18. The City of Detroit has interfered with Dens' use of the Property In order

to further and promote the City’'s own plans to acquire theDenis Property.
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19.  The City of Detrolt's actions have Interferas with Donls’ property rights to
such an extent that the City of Detrolt has effectively taken the Denis Property,

20.  As a result of the City of Dafroit's actions interforing with the use of the
Denls propeny; the City inversely condemnaed the Denis property.

21. The City of Delrolt may not take the Denls Properly without just
compensatiion, |

22. Denis is entitlad to recover just compensation fram the City of Detrolt for
the Gity's do facto taking of the Denis Property.

WHEREFORE, Denls respectfully requests this Couri to:

a. Enter a Judgment detemining that the Ciy of Delroit has inversaly
condemned the Denis Properly, as of the date of taking to be detemmined by the jury In
this case,

b.  Award Denis just compensation for the taking of its property rights by the
City of Detroif, including relocation expenses; and

c. Award Denls its costs, Interest and attarney’s fees to Denis as allowed by

law,
CQUNTI
INVERSE CONDEMNATION--CITY OF DETROIT'S
DELAY N E

23. Denis Incorporates by reference the aliegalions of paragraphs 1 through
22 inclusive, as thaugh fully set forth hereln.

24. The Clty of Detroit intends to acquire the Denis Property for public usa,

25,  The City has prohibited, and intends to coninue to prohibit, the full use of
the Denis Property in order to facliitate the Clty of Detroit's plans for Delroit City Alrport.
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26.  The City of Datroit has engaged In defibirate actions toward the Min-

Take Area, in general, and the Denls Properly in particiar, that In fact interferad with

Denis’ propsrty rights.

27.  The Clty of Detrolt's unreasonable delay h proceeding with Its plans to

acquire the Denls Property has interfered with Denls’ poperly rights to the extent that

the Clty of Detroit has taken the Denis Property without compensation to Denls,

28. The City of Detroit mey not take the Denis Property without just

compensafion.

29.  Denis is entiled to recover compensation rom the City of Detroit for the

City's interferance with Denis' property rights.

a.

WHEREFORE, Denis reapectfully requests this Crurtto:

Enter a Judgment determining that the City of Detrolt has inversely

condemned Denis property, as of the date of taking to ke determined by the juty In this

Case,

bh.  Award Denis just compensation for the takhg of its proparty rigits by the

City of Datrolt, inciuding relocation expenses; and

" law.

¢.  Award Denis its costs, Interest and attorneys fees to Denls as allowed by

30. Denis Incorporates by reference the allegsions of paragraphs 1 through

29 Inclusive, as though fully set forth herein.

13-53846-swr
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31.  The Fifth and Fourtesnth Amendments of the U.S, Constitution provide
that no pereon shall be deprived of property without dus process of law.

32. The Fifth Amendment prohibita the deiberate and arbitrary uee of
government power.

83, The Clty of Detroits actions toward Denis were arbilrary and
unreasonable, and either falled to advance a legitimate govemment interest or were an
unreasonable means of advancing a tegitimate govaernment Interest,

34. The acts or omissions of the City of Detroit ware intentlonal.

35. The acts or omisslons of the City of Detroll Were the proximate cause of
the deprivation of Denis’ substantive due progess fghts profected by the U.S.
Constitufion.

38. Denls has been damaged by tha City of Detwlt's actions.

37. These damages Include damege to its propery rights, as well as
emotional distress and personal Injurles ag a result of the City of Detrolts actions and
delay in taking the Denls Property.

38. Denls is entlled to recover damages from the City of Datroit pursuant to
the Fifth Amendment and 42 USC §1983.

WHEREFORE, Denis respactiully requests this Cour to enter Judgment In its
favor In an amount in excess of $25,000 against Pleinif“/Counter-Defendant, City of
Dettoit, and to award costs, interest and attorney's fees to Denis as aliowed by faw.

JURY DEMAND

Denls hereby demands a trial by Jury as to all issues in this case.

10
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Respectiuly Submitted,
DEMORES T LAW FIRM, PLLC

tk
Mark S. Damorest (P35912)
Michael K. Hayes (P75419)
Attorneysior Plaintif
322 W, Linceln
Royal Oal, MI 48087
248-723-1500

Dated: February 21,2013

CERTIFICATE OF SERVICE

| hereby certify that on February 21, 2013, | elictonically filed the foregoing
paper with the Clerk of the Court using the electronic sysism that will send notification of
such filing to the following: Avery Williams.

s D: t
Demorest Law Firm, PLLC
Attorneys for Plaintiff

322 West Lincoln Ave.
Royal Oak, MI 48067
248-723-5500

Danla, Jehn & Vivian:2013 Caee:Plaadinga:Answer to Complaint and Counlerclalms.iex

1
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

CITY OF DETROIT, a Michigan
municipal corporation,
Case No. 13-000976-CC
Plaintiff/Counter-Defendant, Hon, Susan D, Borman
v.
13-000976-CC
JOHN W. and VIVIAN M. DENIS TRUST, Parcels 511 F, 512 li’ﬁ.‘ED IN MY OFFICE
SI3F
Defendants/Counter-Plaintiffs. WAYNS%%L&T;’Z%E?;M
CATHY-M—GARRETT
WILLIAMS ACOSTA, PLLC DEMOREST LAW FIRM, PLLC
AVERY K. WILLIAMS (P34731) MARK S. DEMOREST (P35912)
Attorneys for Plaintiff/Counter-Defendant Attomeys for Defendants/Counter-
535 Griswold, Suite 1000 Plaintiffs
Detroit, MI 48226 322 W. Lincoln Ave,, Ste. 300
(313) 963-3873 Royal Oak, MI 48067

(248) 723-5500

STIPULATED ORDER CONFIRMING TITLE, SETTING POSSESSION, ALLOWING
ENTRY, DIRECTING PAYMENT OF COMPENSATION, SETTING
C AND DEFAULT PROCEE

At a session of said Court held in the Coleman A. Young

Municipal Building, City of Detroit, Wayne County, Michigan
e 812015 g

Susan D. Borman
CIRCULT COURT JUDGE

PRESENT: HONORABLE

WHEREAS, title to the property described in Exhibit 1 annexed hereto and incorporated
herein, herelnafter referred to as the Subject Property, hes vested in the
Plaintiff/Counter-Defendant City of Detroit (“City” or “Plaintiff/Counter-Defendant™) by aperation
of law and by virtue of (a) filing herein a Declaration of Taking on or about October 2013, (b)
depositing the amount of estimated just compensation set forth in the Complaint with Lamont Title
Corporation, and (c) recording a notice of filing of the Complaint for condemnation which contains

the legal description of the Subject property with the Register of Deeds of Wayne County;
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WHEREAS, this matter having come befors this Court pursuant to Motion of
Defendants/Counter-Plaintiffs’ Johu and Vivian Denis Trust, (“Defendanis/Countes-Plaintiffs) and
by authority of 1980 PA 87, as amended; the partles laving stipulated through their respective
altorneys to entry fo the Order; and the Court being otherwise advised in the premises;

IT IS HEREBY ORDERED, that fitle to the Subjest Property be and the same s hereby
confirmed and vested in the City by operation of law pumuant to 1980 PA 87, as amended and
specifically MCL 213,59, This Order may be recorded with the Wayne County Regster of Deeds
in liew of a deed of conveyance;

IT IS FURTHER ORDERED, that Defendants/Countter-Plaintiffs herein, as identified in
said Exhibit | shall surrender actual physical possession of the Subject Property to the City
immediately upon entry of this Order. The Court shall retatn jurisdiction for the purpose of
enforcement of surrender of possession by appropriate order or other process;

IT IS FURTHER ORDERED, that the City shall pay to sald Defendants/Counter-Plaintiffs
the estimated just compensation as aet forth in the attached Exhibit X, which has been deposited
with Lament Title Corporation to the parties in interest set forth therein,. Payment of the estimated
just compensstion shall be made within 14 days ftom the date this order i3 entered and posted in
the e-filing aystera and

IT IS FURTHER ORDERED, that acceptance of said payment shall be without prejudice
to the right of Defendants/Counter-Plaintiffs who have a continuing interest in the Subjest Property

S Mto contest the amount of just compensation in & manner consistent with 1980 PA 87, as amended
and 1o pursue thelr counterclaim. The City shall deduct from sald payment any taxes, assessments

or tax liens that are due end/or delinquent, subject only tothe sppropriate proratien based upon the

date of entry of this Order.
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s/ Susan D, Borman

CIRCUIT COURT JUDGE

Approved as o forin and substanee for entry:

£/ Avery K. Williams
AVERY K, WILLIAMS (P34731)

fs/ Mark S. Demorest
MARK S. DEMOREST (P35912)
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Parcel # Strcet Address Ttem
SIIF £523 Montlleu 17 003187
512F 8529 Montliou 17 003188
513F 8535 Montleu 17 003189
Legal Rescription

Lots 31, 30, and 29, Van Dyke Helghts Subdivislon of part of Fractional Seotion 18,
Town 1 South, Range 12 East, Clty of Detroit, Wayns Cousity, Michigan, ag recorded in
Liber 40, Page 95 of Plats, Wayne County Records,

commonly known ag; 8523, 8529, and 8535 Montliou, Detroit, MI 48234

including, but not imited to, all rights end appurbenances pertaining to the real property,
inoluding all right, {itls end Interest in and o adjacent easements, strests, roads, alleys,
and rights of way, together with. all air, subsuefae weter and mineral rights,

Johin W. and Vivian M. $50,813.00 511 B, 5123,
Denis Trust 513 F
Tax Corapensation '$2,095,00
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