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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

-------------------------------------------------------- x
:

In re :
:

CITY OF DETROIT, MICHIGAN, :
:

Debtor :
-------------------------------------------------------- x

Chapter 9

Case No. 13-53846

Hon. Thomas J. Tucker

THE CITY OF DETROIT’S OBJECTION TO CLAIM NO. 3646 FILED BY
CONSOLIDATED RAIL CORPORATION AS LATE-FILED, DUPLICATIVE,

AND PARTIALLY SATISFIED

The City of Detroit (the “City”), by and through its undersigned counsel, for its objection

to Claim No. 3646 (the “Claim”) filed by Consolidated Rail Corporation (“Consolidated Rail”)

as a late-filed and duplicate claim, and to the extent certain invoices were paid, a satisfied

claim (the “Objection”) and its request for an order disallowing and expunging the Claim as

late-filed, substantially in the form attached hereto as Exhibit 1, respectfully states as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction over this Objection pursuant to 28 U.S.C. §§ 157 and

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b). Venue is proper before this

Court pursuant to 28 U.S.C. §§ 1408 and 1409.

BACKGROUND FACTS

2. On July 18, 2013 (the “Petition Date”), the City filed a petition for relief in this

Court, thereby commencing the largest chapter 9 bankruptcy case in history.
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3. Information regarding the City’s economic challenges and the events leading up

to the filing of this case can be found in the Declaration of Kevyn D. Orr in Support of City of

Detroit, Michigan's Statement of Qualifications Pursuant to Section 109(c) of the Bankruptcy

Code filed on July 18, 2013 (Docket No. 11).

4. On December 5, 2013, this Court held that the City was eligible for relief under

chapter 9 of the Bankruptcy Code. See Order for Relief Under Chapter 9 of the Bankruptcy

Code (Docket No. 1946).

5. On November 12, 2014, this Court entered an Order Confirming the Eighth

Amended Plan for the Adjustment of Debts of the City of Detroit (Dkt. 8272) (the “Plan”).

6. The Plan became effective on December 10, 2014 (the “Effective Date”).

7. On November 21, 2013, this Court issued its Order, Pursuant to Sections 105,

501, and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and 3003(c), Establishing Bar

Dates for Filing Proofs of Claim and Approving Form and Manner of Notice Thereof (Docket

No. 1782) (the “Bar Date Order”) establishing deadlines to file certain proofs of claim in this

case. The Bar Date Order set the deadline to file proofs of claim as February 21, 2014 at 4:00

p.m., Eastern Time (the “Bar Date”).

8. On or about November 29, 2013, the City’s claims agent, mailed the documents

approved by this Court in the Bar Date Order to the various claimants identified by the City. See

Certificate of Service, dated December 27, 2013 [Dkt. No. 2337].

9. The City’s claims agent served Norfolk Southern Corporation (“Norfolk

Southern”), an entity which upon information and belief is related to Consolidated Rail, at its

address in Roanoke, Virginia, (the “Roanoke Address”). Id. at p. 744. The Roanoke Address is
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the same for both Norfolk Southern and Consolidated Rail, as demonstrated by the invoices

attached to the Claim.

10. On or about November 21, 2013, Norfolk Southern filed two proofs of claim in

the case, Claim Nos. 142 and 143 (collectively the “Norfolk Southern Claims”, attached hereto

as Exhibit 2). The Norfolk Southern Claims are for invoices attached to the proof of claim,

issued by both Consolidated Rail and Norfolk Southern.

11. On March 17, 2014, approximately one month after the Bar Date, Consolidated

Rail filed the Claim, and stated in its cover letter that its counsel “did not believe” that

Consolidated Rail had been noticed in the bankruptcy. See Claim, attached hereto as Exhibit 3, p.

2.

12. Consolidated Rail attached the same invoices for both Norfolk Southern and

Consolidated Rail to the Claim that Norfolk Southern had previously filed with its own claim.

All of the invoices for both entities reflect the Roanoke Address.

13. In addition, certain of Consolidated Rail and Norfolk Southern’s invoices have

been paid in the ordinary course since the bankruptcy case was filed, in a total amount of

$8,008.33. A list of the paid invoices is attached hereto as Exhibit 4.

RELIEF REQUESTED

14. The City files this Objection pursuant to the Bar Date Order, section 502(b)(9) of

the Bankruptcy Code1, seeking entry of an order disallowing and expunging the Claim because it

was filed after the applicable Bar Date of February 21, 2014.

15. The City also files this Objection pursuant to section 502(b)(1) of the Bankruptcy

Code because the Claim is not enforceable against the City because Norfolk Southern has

1 Section 502 is made applicable to Chapter 9 proceedings through Section 901(a) of the Bankruptcy Code.
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already filed the Norfolk Southern Claims based on the same invoices and the City should not be

obligated to pay the same invoices twice.

16. Furthermore, to the extent certain invoices have been paid, the City seeks an order

disallowing that portion of the Claim which has been satisfied, pursuant to section 502(b)(1).

BASIS FOR RELIEF REQUESTED

17. Bar dates are designed to promote finality and efficient administration of the

bankruptcy process. In re National Steel Corp., 316 B.R. 510, 514 (Bankr. N.D. Ill. 2004).

Typically, claimants who do not timely file proofs of claim are barred from receiving

distributions from the estate. Id. at 515. In National Steel, an entity affiliated with the debtors

sought to file a claim seeking indemnification after the bar date. The court declined to allow the

late-filed claim because of the negative impact it would have on the estate and other creditors.

Id. at 521.

18. Here, the Claim should be disallowed and expunged because it was not timely

filed, and because the delay in filing was solely in Consolidated Rail’s control. Allowance of the

Claim, despite Consolidated Rail’s failure to adhere to the Bar Date Order, is unfair to the

thousands of other claimants who did follow the Bar Date Order and did timely file their claims.

It is also harmful to the efficient administration of bankruptcy cases. Bar Dates are strict

deadlines which allow debtors finality and certainty during the case. They should not be

disregarded because a Claim was received a month late. Debtors will not be able to determine

the amount of claims at issue when they cannot be sure which late-filed claims will be allowed.

In this case, the Claim was received a month after the Bar Date. Rather than allow such a late-

filed claim, and introduce uncertainty into the system, all participants in the bankruptcy process

are better served by a strict adherence to the Bar Date.
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19. Here, the Bar Date Notice clearly stated that claims had to be received at KCC’s

facility on or before the Bar Date. See Bar Date Order, Annex 1, pp. 1; 8. The Bar Date Notice

also states that any claimant whose claim was not received by the Bar Date would be unable to

recover on account of such claim from the City. See Id., Annex 1, p. 9.

20. Consolidated Rail’s affiliated entity, Norfolk Southern, received notice of the Bar

Date pursuant to the Bar Date Order at the Roanoke Address which it apparently shares with

Consolidated Rail. See Certificate of Service, p. 744 dated December 27, 2013 [Dkt. No. 2337];

see also Claim, pp. 4-29 (invoices for both Consolidated Rail and Norfolk Southern which were

included in the Claim, each showing the Roanoke Address). In addition, the City also published

notice of the Bar Date in newspapers, as required by the Bar Date Order. Bar Date Order ¶ 26

(permitting notice by publication).

21. Based on the proper service of Norfolk Southern at the Roanoke Address,

Consolidated Rail had notice of the Bar Date, and failed to file its proof of claim timely.

Therefore the Claim should be disallowed to the extent it has not been paid. See In re Sunland,

Inc., 534 B.R. 793, 799 (Bankr. D.N.M. 2015) (disallowing claim of individual as late-filed

when he had actually notice of bar date through service on his corporation at its proper address).

22. No cause exists to overrule the Court’s own prior order and allow Consolidated

Rail’s untimely Claim when it received notice of the Bar Date and failed to follow the terms of

the Bar Date Order.

23. In addition to the foregoing, the Claim is also duplicative of the Norfolk Southern

Claim and should be disallowed on that ground as well. The City should not be required to pay

the same claim twice.
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24. Certain Consolidated Rail and Norfolk Southern invoices were paid in the

ordinary course of business after the bankruptcy case was filed, as detailed on Exhibit 4. The

City also seeks an order disallowing the Claim in the amount of the paid invoices as having been

satisfied, even if it does not disallow the remainder of the Claim as late-filed and/or duplicative.

25. To the extent the Court does not disallow the unpaid portion of the Claim as late-

filed or duplicative; the City reserves all of its rights to object to the Claim on any other grounds.

RESERVATION OF RIGHTS

26. The City files this Objection without prejudice to or waiver of its rights pursuant

to section 904 of the Bankruptcy Code, and nothing herein is intended to, shall constitute or shall

be deemed to constitute the City's consent, pursuant to section 904 of the Bankruptcy Code, to

this Court's interference with (a) any of the political or governmental powers of the City, (b) any

of the property or revenues of the City or (c) the City's use or enjoyment of any income-

producing property.

NOTICE

27. The City has provided notice of this Objection to each of Consolidated Rail at the

address on its proof of claim form, and all other parties who have requested notice pursuant to

Bankruptcy Rule 2002. In light of the nature of the relief requested, the City respectfully submits

that no other or further notice of the relief requested in this Objection need be given.

NO PRIOR REQUEST

28. No previous request for the relief requested herein has been made to this or any

other court.

WHEREFORE, the City respectfully requests that this Court enter an order, substantially

in the form annexed hereto as Exhibit 1, granting the relief requested herein and granting the City

such other and further relief as this Court may deem just and proper.
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Dated: September 24, 2015

FOLEY & LARDNER LLP

By: /s/ Tamar N. Dolcourt
John A. Simon (P61866)
Jeffrey S. Kopp (P59485)
Tamar N. Dolcourt (P73425)
Leah R. Imbrogno (P79384)
500 Woodward Ave., Ste. 2700
Detroit, MI 48226
313.234.7100
jsimon@foley.com
jkopp@foley.com
tdolcourt@foley.com
limbrogno@foley.com

Counsel for the Debtor, City of Detroit,
Michigan
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

-----------------------------------------------------------------x
:

In re :
:

CITY OF DETROIT, MICHIGAN, :
:

Debtor :
-----------------------------------------------------------------x

Chapter 9

Case No. 13-53846

Hon. Thomas J. Tucker

NOTICE OF THE CITY OF DETROIT’S OBJECTION TO CLAIM NO. 3646
FILED BY CONSOLIDATED RAIL CORPORATION

PLEASE TAKE NOTICE THAT the City of Detroit (the “City”), by and through its

undersigned counsel, has filed an objection to claim number 3646 (the “Claim”) filed by

Consolidated Rail Corporation as a late-filed and duplicate claim, and to the extent certain

invoices were paid, a satisfied claim (the “Objection”) and for an order disallowing and

expunging the Claim as late-filed.

If you do not want the court to change your claim, or grant the relief request in the

Objection, then on or before October 21, 2015, you or your lawyer must:

1. File with the court, at the address below, a written response to the objection. Unless a
written response is filed and served by the date specified, the court may decide that you
do not oppose the objection to your claim.

Clerk of the Court
United States Bankruptcy Court
211 W. Fort Street, Suite 2100

Detroit, MI 48226
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If you mail your response to the Court for filing, you must mail it early enough so that the
Court will receive it on or before the date stated above. All attorneys are required to file
pleadings electronically.

2. A copy of your response must also be mailed to counsel for the City:

John A. Simon
Jeffrey S. Kopp

Tamar N. Dolcourt
Leah R. Imbrogno

Foley & Lardner LLP
500 Woodward Ave., Ste. 2700

Detroit, MI 48226

3. You must also attend the hearing on the objection scheduled to be held on October 28,
2015 at 1:30 p.m. in Courtroom 1925, 211 W. Fort Street, Detroit, MI 48226 unless your
attendance is excused by mutual agreement between yourself and the objector’s attorney.

If you or your attorney do not take these steps, the court may decide that you do not
oppose the objection to your claim, in which event the hearing will be canceled and the
objection sustained.

Date: September 24, 2015

FOLEY & LARDNER LLP

By: /s/ Tamar N. Dolcourt
John A. Simon (P61866)
Jeffrey S. Kopp (P59485)
Tamar N. Dolcourt (P73425)
Leah R. Imbrogno (P79384)
500 Woodward Ave., Ste. 2700
Detroit, MI 48226
313.234.7100
jsimon@foley.com
jkopp@foley.com
tdolcourt@foley.com
limbrogno@foley.com

Counsel for the Debtor, City of Detroit,
Michigan

13-53846-tjt    Doc 10202-1    Filed 09/24/15    Entered 09/24/15 15:23:25    Page 2 of 2



4833-6760-8360.1

EXHIBIT 1: PROPOSED ORDER
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IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

-------------------------------------------------------- x
:

In re :
:

CITY OF DETROIT, MICHIGAN, :
:

Debtor :
-------------------------------------------------------- x

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

ORDER GRANTING CITY’S
OBJECTION TO CLAIM NO 3646 FILED BY CONSOLIDATED RAIL

CORPORATION AS LATE-FILED, DUPLICATIVE, AND PARTIALLY SATISFIED

Upon the City’s Objection to Claim No. 3646 filed by Consolidated Rail Corporation,

dated September 24, 2015 (the “Objection”),2 seeking entry of an order disallowing Claim No.

3646 as late-filed, duplicative, and to the extent already paid by the City as satisfied, and it

appearing that this Court has jurisdiction over the Objection pursuant to 28 U.S.C. §§ 157 and

1334; and the Court having found that this is a core proceeding pursuant to 28 U.S.C. §

157(b)(2); and the Court having found that venue of this proceeding and the Objection in this

District is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that the relief

requested in the Objection is in the best interests of the City, and its creditors; and due and

proper notice of the Objection having been given as provided in the Objection; and it

appearing that no other or further notice of the Objection need be given; and a hearing on

the Objection having been held before the Court; and any objections to the Objection

having been overruled or withdrawn; and the Court finding that the legal and factual

2 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Objection.
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bases set forth in the Objection and at the hearing establish just cause for the relief

granted; and after due deliberation and good and sufficient cause appearing therefore; it

is hereby

ORDERED, DECREED AND ADJUDGED that:

1. The Objection is granted as set forth herein.

2. Claim No. 3646 is hereby disallowed and expunged, pursuant to sections

502(b)(1) and 502(b)(9) of the Bankruptcy Code.

3. The City’s claims agent is hereby authorized to update the claims register to

reflect the relief granted in this Order.

4. The City is authorized to take all actions necessary to effectuate the relief

granted pursuant to this Order in accordance with the Objection.

5. Notice of the Objection as provided therein is good and sufficient notice of such

objection, and the requirements of Bankruptcy Rule 3007(a) and the local rules of the Court are

satisfied by such notice.
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EXHIBIT 2: NORFOLK SOUTHERN CLAIMS
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EXHIBIT 3: PROOF OF CLAIM
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EXHIBIT 4: LIST OF INVOICES
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LIST OF PAID CONSOLIDATED RAIL INVOICES

Vendor Invoice No. Invoice
Amount

Amount
Paid

Check Number Check Date

Conrail 90066650
334.96 334.96

2059323 2/20/2015

Conrail 90000080
25.00 25.00

2059323 2/20/2015

Conrail 90056194
25.00 25.00

2033662 1/10/2014

Conrail 90000543
579.39 579.39

2033662 1/21/2014

Conrail 90058825
591.03 591.03

2033662 1/10/2014

Conrail 90000544
221.00 221.00

2033662 1/10/2014

Conrail 90060467
224.32 224.32

2033662 1/10/2014

Conrail 90000545
221.00 221.00

2033662 1/10/2014

Conrail 90060468
224.32 224.32

2033662 1/10/2014

Conrail 90000546
221.00 221.00

2033662 1/10/2014

Conrail 90035805
770.00 770.00

2033662 1/10/2014

Conrail 9108301655
770.00 770.00

2033662 1/10/2014

Norfolk
Southern*

1011251046
1,468.24 1,468.24

3187121 12/7/2011

Norfolk
Southern*

1101251192
866.28 866.28

3186259 12/2/2011

Norfolk
Southern*

1102250733
275.94 275.94

3186259 12/2/2011

Norfolk
Southern*

1103251376
282.45 282.45

3186259 12/2/2011

Norfolk
Southern*

1105251071
333.00 333.00

3186259 12/2/2011

Norfolk
Southern*

1105251576
575.40 575.40

3186259 12/2/2011

*Paid to Consolidated Rail

Total: $8,008.33
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4833-9026-5385.1

IN THE UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

--------------------------------------------------------X
:

IN RE :
:

CITY OF DETROIT, MICHIGAN, :
:

DEBTOR :
--------------------------------------------------------X

Chapter 9

Case No. 13-53846

Hon. Steven W. Rhodes

CERTIFICATE OF SERVICE

I hereby certify that on September 24, 2015, I electronically filed The City of Detroit’s

Objection to Claim No. 3646 Filed By Consolidated Rail Corporation as Late-Filed,

Duplicative, and Partially Satisfied (the “Objection”) with the Clerk of the Court which sends

notice by operation of the court’s electronic filing service to all ECF participants registered to

receive notice in this case. The City has engaged a Noticing Agent, which will serve the

Objection to its Master Service List and file a subsequent Proof of Service after it has performed

the service. In addition, I hereby certify that on September 24, 2015 we have served a copy to

Claimant’s Counsel via First Class US Mail at the address below:

John K. Enright, Esq.
Associate General Counsel
Consolidated Rail Corporation
1717 Arch Street, 13th Floor
Philadelphia, PA 19103

Dated: September 24, 2015
FOLEY & LARDNER LLP

By: /s/ Tamar N. Dolcourt
John A. Simon (P61866)
Jeffrey S. Kopp (P59485)
Tamar N. Dolcourt (P73425)
500 Woodward Ave., Ste. 2700
Detroit, MI 48226
313.234.7100
jsimon@foley.com
jkopp@foley.com
tdolcourt@foley.com
Counsel for the City of Detroit
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