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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S OBJECTION TO CLAIM NUMBER 3232

The City of Detroit, Michigan (“City”) files its City of Detroit’s Objection to

Claim Number 3232. Proof of claim number 3232 (“Claim 3232,” attached as

Exhibit 6-1) is overstated because, although claimant Steven Wolak (“Wolak”)

admits he and the City entered into a prepetition settlement that resolved his claim

for $375,000, he nonetheless filed Claim 3232 in the amount of $3,000,000. The

City requests that the claim be allowed in the correct amount of $375,000 and that

it be properly classified as a third-party motor vehicle accident tort claim.

BACKGROUND

1. Christopher Wolak, Wolak’s son, was killed on December 24, 2011,

when he jogged into traffic against a red light and was struck by a City bus. Claim

3232, Ex. 2, pp. 2-3, 4, 5, 10-11; see also Corrected Motion of Steven Wolak, as

Personal Representative of the Estate of Christopher Wolak, Deceased, to Compel

Payment by Debtor Pursuant to Settlement Contract, or Alternatively, Void

Settlement Contract and Reinstate Case (“Motion to Compel,” Doc. No. 9967), ¶ 1.

Alcohol consumption likely was a contributing factor. Claim 3232, p. 2, 10-11.
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2. Wolak sued the City, filing a complaint on January 25, 2012, in the

Circuit Court for the County of Wayne, Michigan (the “State Court”), commencing

case number 12-0010060 NI (the “State Court Case”). He filed an amended

complaint in the State Court Case on April 9, 2012. Claim 3232, Ex. 1; see also

Motion to Compel, ¶ 2.

3. The parties subsequently entered into a settlement agreement, wherein

the City agreed to pay Wolak $375,000 to resolve the case. Motion to Compel,

¶¶ 3-4. On May 12, 2013, the State Court approved the settlement on the record.

(“Settlement Agreement,” Motion to Compel, Ex. 1). Motion to Compel, ¶ 3.

4. The City Council approved the Settlement Agreement on July 11,

2013. Motion to Compel, ¶ 4. In connection with the City Council’s approval of

the Settlement Agreement, Wolak signed a release, releasing “the CITY OF

DETROIT, a Michigan municipal corporation, and each employee, agent, officer

and representative” from all liability related to the accident. (“Release,” Motion to

Compel, Ex. 2.)

5. One week later, on July 18, 2013 (the “Petition Date”), the City filed

the voluntary petition that commenced its chapter 9 case. On October 8, 2013, the

State Court Case was administratively closed because of the City’s filing.1

1 If the State Court Case is not dismissed after this objection is resolved, the City
may file a motion to enforce the plan injunction to clean up this loose end.
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6. On June 15, 2015, Wolak filed the Motion to Compel, seeking to

force the City to pay him $375,000 in cash, or, in the alternative, to void the

Settlement Agreement and Release and allow him to reinstate the State Court Case.

Motion to Compel, ¶¶ 13-15. The Court denied the Motion to Compel without

prejudice to the City’s right to object to Claim 3232 or Wolak’s right to defend

against the City’s objection. (Doc. No. 10052.)

ARGUMENT

I. Treatment of settlements in bankruptcy cases.

A. Legal standard in the Sixth Circuit.

7. In Michigan, “[a] compromise and settlement is conclusive as to all

matters included. It merges and bars all included claims and pre-existing causes of

actions. To have such effect it is not necessary that the compromise shall have

been performed.” Pedder v. Kadish, 26 Mich. App. 655, 657 (1971).

8. The settlement agreement itself is simply a type of contract and its

interpretation is governed by contract law. Bamerilease Capital Corp. v.

Nearburg, 958 F.2d 150, 152 (6th Cir. 1992).

9. In bankruptcy, where the only material obligation left under a contract

is for the debtor to pay money, the contract gives rise to an unsecured claim. In re

Waste Sys. Int’l, Inc., 280 B.R. 824, 827 (Bankr. D. Del. 2002).
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B. Under Sixth Circuit law, the Settlement Agreement only gives rise
to an unsecured claim.

10. Here, the Settlement Agreement merged with and barred all causes of

action that arose from the accident. Pedder, 26 Mich. App. at 657. The Settlement

Agreement is treated no differently than any other contract to which the City was a

party on the Petition Date. Bamerilease Capital Corp., 958 F.2d at 152.

11. Because of the Settlement Agreement and the Release, Wolak has no

claim against the City other than that arising from the Settlement Agreement itself.

See Release (releasing causes of action against the City) and Pedder, 26 Mich.

App. at 657 (merging and barring any prior causes of action). The only material

obligation left under the Settlement Agreement is the City’s obligation to pay the

settlement amount. This gives Wolak an unsecured claim for the $375,000 owed

under the Settlement Agreement. Appleridge Retirement Cmty., 422 B.R. at 398;

Waste Sys. Int’l , 280 B.R. at 827.

II. Treatment of unsecured motor vehicle claims under the City’s Plan.

12. Having determined the amount of Wolak’s Claim 3232, the remaining

task is to determine how it should treated under the City’s Eighth Amended Plan of

the Adjustment of Debts of the City of Detroit (October 22, 2014) (the “Plan,” Doc.

No. 8045). The City filed its Plan on October 22, 2014, and the Court ultimately

confirmed it.
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13. Plan Article IV, section S (Payment of Certain Claims Relating to the

Operation of City Motor Vehicles), subsection (2) governs certain third-party

motor vehicle accident tort claims permitted by M.C.L. § 500.3135 (“MVA

Claims”). This provision allows payment in cash for claims resulting from “bodily

injury to or death of one person in any one accident” up to a maximum of $20,000.

Plan, Art. IV.S. The portion of an MVA Claim in excess of $20,000 is treated as a

Class 14 Other Unsecured Claim. Id.

14. Claim 3232 is a claim for the death of Wolak’s son as a result of a

motor vehicle accident, and thus qualifies for treatment under this provision of the

City’s Plan.

III. Conclusion.

15. Accordingly, the City asks the Court to enter the proposed order

attached as Exhibit 1, allowing Claim 3232 as a cash claim for $20,000 and as a

Class 14 Other Unsecured Claim 14 in the amount of $355,000.
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October 13, 2016 Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

and

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-0470
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice of Objection

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6-1 Claim 3232
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EXHIBIT 1

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

[PROPOSED] ORDER SUSTAINING
CITY OF DETROIT’S OBJECTIONS TO CLAIM NUMBER 3232

This matter having come before the Court on the City of Detroit’s Objection

to Claim Number 3232 (“Objection”), upon proper notice and a hearing, the Court

being fully advised in the premises, and there being good cause to grant the relief

requested,

THE COURT ORDERS THAT:

1. The Objection is sustained.

2. Proof of claim number 3232 is allowed as a cash claim for $20,000

and a Class 14 Other Unsecured Claim in the amount of $355,000.

3. The City’s claims agent is authorized to update the claims register in

accordance with the terms of this Order.

4. The Court retains jurisdiction over any and all matters arising from

the interpretation or implementation of this Order.
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EXHBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

NOTICE OF OBJECTION TO CLAIM

The City of Detroit has filed an objection to your claim in this bankruptcy
case.

Your claim may be reduced, modified, or denied. You should read
these papers carefully and discuss them with your attorney, if you have one.

If you do not want the Court to deny or change your claim, then on or before
November 9, 2016, you or your attorney must:

1. File with the court a written response to the objection, explaining your
position at:

United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early
enough so that the court will receive it on or before the date stated above. All
attorneys are required to file pleadings electronically.

You must also mail a copy to:

Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226
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2. Attend the hearing on the objection, scheduled to be held on November
16, 2016, at 1:30 p.m. in Courtroom 1925, United States Bankruptcy Court, 211
W. Fort Street, Detroit, Michigan, unless your attendance is excused by mutual
agreement between yourself and the City’s attorney. (Unless the matter is disposed
of summarily as a matter of law, the hearing shall be a pre-trial conference only;
neither testimony nor other evidence will be received. A pre-trial scheduling order
may be issued as a result of the pre-trial conference.)

If you or your attorney do not take these steps, the Court may deem
that you do not oppose the objection to your claim, in which event the hearing
will be canceled, and the objection sustained.

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: October 13, 2016
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

The undersigned hereby certifies that on October 13, 2016, he caused a copy
of the City of Detroit’s Objection to Claim Number 3232 to be served upon all
parties registered for ECF service and by first class mail to the following parties:

FIEGER, FIEGER, KENNEY & HARRINGTON, P.C.
David A. Dworetsky
13930 W. Ten Mile Road
Southfield, MI 48075

Dated: October 13, 2016 By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 6-1

Claim 3232
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