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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S REPLY IN SUPPORT OF ITS
OBJECTION TO CLAIM NUMBER 3232

The City of Detroit, Michigan (“City”) replies (“Reply”) to Response of

Steven Wolak as Personal Representative of the Estate of Christopher Wolak,

Deceased, to City of Detroit’s Objection to Claim Number 3232 (“Response”) in

support of the City of Detroit’s Objection to Claim Number 3232 (“Objection”).

INTRODUCTION

The Response lacks merit for at least two reasons. First, the attorneys who

filed the Response do not appear to have had the authority to file it, as a result of

the bankruptcy cases filed by Steven Wolak (“Steven”) and Francine Wolak

(“Francine,” and with Steven, the “Wolaks”). Upon the Wolaks’ filing, claim

number 3232 (“Claim 3232”) likely became property of their chapter 7 estates, and

there is no evidence that the law firm of Fieger, Fieger, Kenney & Harrington, P.C.

(“Law Firm”) was retained to represent these estates.

Second, even if the Law Firm could legally file the Response, the Response

itself lacks merit. Instead of challenging the City’s objection as to the proper
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allowed amount of Claim 3232, the Law Firm attempts to circumvent the City’s

confirmed plan of adjustment by asserting that Wolak is entitled to be paid in full.

The Law Firm previously advanced this same argument and it was rejected by the

Court. [Doc. Nos. 9967 & 10052]. The Law Firm also asserts that the settlement

should be voided because it “appears to have been with fraudulent intent, or in the

very least, bad faith” because the City filed for bankruptcy approximately one

week later. Response, p. 5. This Court has repeatedly analyzed and discussed the

City’s reasons for filing. E.g., Opinion Regarding Eligibility, Doc. No. 1945.

Unsurprisingly, avoidance of a $375,000 settlement was not one of these reasons.

The Objection should be sustained because (a) the Law Firm likely lacked

authority to file the Response and (b) the Response makes no legally cognizable

arguments against the Objection.

BACKGROUND

On June 10, 2015, the Law Firm filed the Motion of Steven Wolak, as

Personal Representative of the Estate of Christopher Wolak, Deceased, to Compel

Payment by Debtor Pursuant to Settlement Contract, or Alternatively, Void

Settlement Contract and Reinstate Case [Doc. No. 9967] (“Motion”). On June 29,

2015, the City filed an objection to the Motion [Doc. No. 10002]. On July 15,

2015, the Court held a hearing on the Motion and entered an order denying the

Motion [Doc. No. 10052] (“Order”).
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The Order further provided that it was without prejudice to the City filing an

objection to Claim 3232 and Wolak defending against any such claim objection.

The Order did not, however, state that Wolak could again argue as he did in the

Motion that he should be paid in full. Nevertheless, that is what the Law Firm has

done here.

On October 31, 2016, Karen Evangelista (“Chapter 7 Trustee”) filed a notice

in this bankruptcy case (“Notice,” Doc. No. 11652) that the Wolaks had

commenced bankruptcy case #15-53842, currently pending in front of the

Honorable Phillip J. Shefferly (the “Chapter 7 Case”). Any claims the Wolaks

held became property of the estates that were created when they commenced their

Chapter 7 Case (collectively, the “Estates”). And indeed, the Notice explains that

the Chapter 7 Trustee asserts an interest in Claim 3232. The Chapter 7 Trustee did

not respond to the Objection.

The City confirmed that the Wolaks filed a bankruptcy petition on

September 21, 2015. See Docket, attached as Exhibit A, Petition, attached as

Exhibit B. The Wolaks did not schedule Claim 3232 as an asset, but they did list

the law suit that led to the Settlement in their Statement of Financial Affairs.

Petition, Q. 4, p. 34 of 42.

ARGUMENT

I. The Law Firm lacks authority to make representations regarding Claim
3232 because Claim 3232 is property of the Wolaks’ Estates.
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1. The settlement that the Law Firm attaches to its Response

(“Settlement,” Response, Ex. 1) shows that the Wolaks are the primary

beneficiaries of the Settlement, and thus of Claim 3232. Response, Ex. 1 (showing

approximately one-third of the Settlement amount to be paid to Steven and

approximately one-third of the Settlement amount to be paid to Francine).

2. When a chapter 7 bankruptcy case is commenced, the debtors’ interest

in causes of action or settlements becomes estate property.

The filing of a bankruptcy petition forms a debtor’s
bankruptcy estate, which consists of all legal and
equitable interests of the debtor in property as of the
commencement of the case. This definition is intended
to be broad and includes personal injury claims arising
from a pre-petition automobile accident, regardless of
whether the claim has been liquidated, legal action has
been commenced, or settlement has been reached prior to
the date the petition was filed.

In re Chapman, 424 B.R. 823, 826 (Bankr. E.D. Tenn. 2010); Bauer v. Commerce

Union Bank, Clarksville, Tenn., 859 F.2d 438, 440-41 (6th Cir. 1988). Even if a

tort claim is settled post-petition, it is still property of the estate if the underlying

cause of action arose prepetition. In re Cupp, 383 B.R. 84, 88 (Bankr. E.D. Tenn.

2008); Sicherman v. Crosby (In re Rivera), 379 B.R. 728, x (Bankr. N.D. Ohio

2007).
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3. Accordingly, “[i]t is well settled that the right to pursue causes of

action formerly belonging to the debtor—a form of property ‘under the Bankruptcy

Code’—vests in the trustee for the benefit of the estate.” Bauer, 859 F.2d at 41.

4. Here, the Law Firm provides no evidence that the Chapter 7 Trustee

retained it to assert claims on behalf of the Estates. Instead, the Docket of the

Chapter 7 Case reflects that the Chapter 7 Trustee retained Kilpatrick & Associates

as her counsel. See Docket, #’s 16 and 20.

5. The Law Firm should not have filed the Response because Claim

3232 is almost certainly property of the Estates and the Law Firm represents

neither the Estates nor the Chapter 7 Trustee. 1 The Response should be stricken.

II. Even if the Law Firm was legally permitted to file the Response, the
arguments advanced in the Response are not legally cognizable and one
has been previously overruled.

6. In the Objection, the City requested an order reducing the amount of

Claim 3232 from $3,000,000 to $375,000, consisting of a cash claim of $20,000

and a Class 14 Other Unsecured Claim in the amount of $355,000, in accordance

with the City’s confirmed plan of adjustment (“Plan”). [Doc. No. 8045]. Instead

of responding to the relief requested in the Objection, the Law Firm again asserts

1 To the extent that the Law Firm or others assert independent rights to portions of
Claim 3232, that would be an issue to be resolved with the Chapter 7 Trustee in the
Chapter 7 Case, not here in the City’s bankruptcy case. See, e.g.,. Tyler v. DH
Capital Mgmt., 736 F.3d 455, 461-62 (6th Cir. 2013) (noting that “’‘[p]roperty” is
construed ‘generously’ under the Bankruptcy Code).
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that Wolak should be paid in full or, alternatively, that Wolak should be able to

void the Release and reinstate the underlying state court case. What the Law Firm

does not argue is that Wolak’s proof of claim should be allowed in the asserted

amount of $3,000,000.

7. The Law Firm again attacks the treatment afforded to Wolak’s

$375,000 claim under the Plan. As this Court held at the July 15, 2015, hearing,

pursuant to Bankruptcy Code § 944(a), the Court could not order the City to pay

Wolak in full because Wolak is bound by the City’s confirmed plan. July 15,

2015, Hearing Transcript, p. 47, lines 10-19; p. 55-56. [Doc. No. 10070] (“I agree

with the city’s argument that there is no valid basis under the Bankruptcy Code, or

bankruptcy law, or – or otherwise, no valid legal basis for the city – for the Court

to order that relief.”)

8. The Law Firm also asserts that the state court action should be

reinstated to allow Wolak to pursue claims against City employee Audrian Hardy.

The Law Firm admits that the actions of the Wolak’s son (Christopher Wolak) and

the City’s employee (Audrian Hardy) that led to the lawsuit Steven filed against

the City arose prepetition, that the parties entered into the Settlement prepetition,

and that Steven signed “an appropriate Release” prepetition. Response, pp. 1 and

2. This “appropriate” Release is attached to the Response as Exhibit 2, and it

contains the following language in the first paragraph:
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STEVEN WOLAK, personal representative of the Estate
of Christopher Wolak . . . hereby releases the CITY OF
DETROIT, a Michigan municipal corporation, and each
employee, agent, officer, and representative . . . from all
liability, actions, fees, claims and consequences of any
kind . . . that may, shall or can arise . . . related to any
loss or damages from a bus/pedestrian accident that
occurred on or about December 24, 2011 at or near
Woodward Avenue near Montcalm, in Detroit, Michigan.

Settlement (boldface emphasis omitted). This Court has repeatedly held that

releases will be enforced as written, and when a release extends to City employees,

that release will be enforced. E.g., Doc. No. 11631 (enforcing similar, albeit

slightly different settlement language, where a release of City employees was

provided). Thus, the argument that the Settlement should be set aside as regards

City employee Audrian Hardy is improper. Response, pp. 3, 5-6.

9. The Law Firm states that “Debtor assuredly knew it was about to file

for bankruptcy protection” (Response, p. 5), but does not explain how it concludes

this must be so. To the extent the Law Firm means that the City’s law department

negotiated in bad faith, the Law Firm proffers no evidence of this other than its

own assertions. If the Law Firm instead means to imply that it was completely

unaware of the City’s financial situation at the time the Law Firm negotiated the

Settlement, again, no evidence is proffered to support this claim and further, the

notion itself defies common sense, given the press coverage of the City’s condition

at the time.
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10. As a final try, the Law Firm attempts to create ambiguity, asserting

that the Settlement “is silent as to the allocation of the settlement amount as to the

City and Adrian Hardy.” Response, p. 7. Aside from being illogical on its face, it

is repudiated by the Law Firm’s representation to this Court at the July 15 hearing

and the Settlement language, which states that the state court approved it as being

in the best interest of the Estate of Christopher Wolak and the City. Settlement, p.

1; July 15 Hearing Tr., p. 44, lines 10-11 (“Mr. Dworestky: Understood, however,

the city was the one that was making the payment.”). No mention of Ms. Hardy

appears.

III. Conclusion.

11. In short, all available information shows that the Estates now own

Claim 3232, and the Law Firm has not shown that it has authority to speak on

behalf of the Estates regarding Claim 3232. Even if the Law Firm could speak on

this issue, it does not offer legally cognizable arguments, recognizable in a

bankruptcy context, that would support payment of the Settlement in full or the

reinstatement of the state court action.

12. Accordingly, the City asks the Court to sustain its Objection.
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November 10, 2016 Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

and

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-0470
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT LIST

Exhibit A Docket of Chapter 7 Case

Exhibit B Petition filed in Chapter 7 Case

Exhibit C Certificate of Service
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EXHIBIT A

Docket of Chapter 7 Case
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CASECHECKED, 341held, BTHDISCHARGED

U.S. Bankruptcy Court
Eastern District of Michigan (Detroit)
Bankruptcy Petition #: 15-53842-pjs

Assigned to: Judge Phillip J Shefferly
Chapter 7
Voluntary
Asset 

Debtor disposition:  Standard Discharge
Joint debtor disposition: Standard Discharge 

Date filed:  09/21/2015
Debtor discharged:  12/29/2015

Joint debtor discharged:  12/29/2015
341 meeting:  10/28/2015

Deadline for filing claims:  01/30/2017 
Deadline for objecting to discharge:  12/28/2015 
Deadline for financial mgmt. course 

(db):
  12/28/2015 

Deadline for financial mgmt. course 
(jdb):

  12/28/2015 

Debtor
Steven Anthony Wolak, Debtor
70379 Nature's Way 
Richmond, MI 48062 
MACOMB-MI 
SSN / ITIN: xxx-xx-7221

represented by Scott L. Mazey
26645 W. 12 Mile Road 
Suite 207 
Southfield, MI 48034 
(248) 352-4580 
Email: attorneymazey@aol.com

Joint Debtor
Francine Wolak, Joint Debtor
70379 Nature's Way 
Richmond, MI 48062 
MACOMB-MI 
SSN / ITIN: xxx-xx-1761

represented by Scott L. Mazey
(See above for address)

Trustee
Karen E. Evangelista
439 South Main 
Suite 250 
Rochester, MI 48307 
248-652-7992 

represented by Richardo I. Kilpatrick
903 N. Opdyke Rd. 
Suite C 
Auburn Hills, MI 48326 
(248) 377-0700 
Email: ecf@kaalaw.com

Filing Date # Docket Text

09/21/2015

1
(42 pgs)

Chapter 7 Voluntary Petition : Fee Amount $335. 
Filed by Steven Anthony Wolak, Francine Wolak 
(Mazey, Scott) (Entered: 09/21/2015)

09/21/2015 2
(1 pg)

Bankruptcy Petition Cover Sheet Filed by Joint 
Debtor Francine Wolak, Debtor Steven Anthony 
Wolak. (Mazey, Scott) (Entered: 09/21/2015)

Page 1 of 5CM/ECF - LIVE DATABASE

11/9/2016https://ecf.mieb.uscourts.gov/cgi-bin/DktRpt.pl?112190178195377-L_1_0-1
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09/21/2015

3 Statement of Social Security Number Filed by Joint 
Debtor Francine Wolak, Debtor Steven Anthony 
Wolak. (Mazey, Scott) (Entered: 09/21/2015)

09/21/2015

4
(1 pg)

Disclosure of Compensation as Attorney for the 
Debtor Filed by Joint Debtor Francine Wolak, Debtor 
Steven Anthony Wolak. (Mazey, Scott) (Entered: 
09/21/2015)

09/21/2015

5
(2 pgs)

Chapter 7 Statement of Your Current Monthly Income 
Form 22A-1 Filed by Joint Debtor Francine Wolak, 
Debtor Steven Anthony Wolak. (Mazey, Scott) 
(Entered: 09/21/2015)

09/21/2015

6
(2 pgs)

Statement of Intent. Filed by Joint Debtor Francine 
Wolak, Debtor Steven Anthony Wolak. (Mazey, 
Scott) (Entered: 09/21/2015)

09/21/2015

7
(1 pg)

Certificate of Budget and Credit Counseling Course 
Filed by Debtor Steven Anthony Wolak. (Mazey, 
Scott) (Entered: 09/21/2015)

09/21/2015

8
(1 pg)

Certificate of Budget and Credit Counseling Course 
Filed by Joint Debtor Francine Wolak. (Mazey, Scott) 
(Entered: 09/21/2015)

09/21/2015

Receipt of Voluntary Petition (Chapter 7)(15-53842) 
[misc,volp7at] ( 335.00) filing fee. Receipt number 
26015191, amount . (U.S. Treasury) (Entered: 
09/21/2015)

09/21/2015

9
(2 pgs)

Meeting of Creditors with 341(a) meeting to be held 
on 10/28/2015 at 09:30 AM at Room 315, 211 W. 
Fort St. Bldg., Detroit 341. Objections for Discharge 
due by 12/28/2015. Financial Management Course for 
the Debtor is due on 12/28/2015. Financial 
Management Course for the Joint Debtor is due on 
12/28/2015. (admin, ) (Entered: 09/21/2015)

09/22/2015
Flags Set CASECHECKED. (MMS) (Entered: 
09/22/2015)

09/23/2015

10
(3 pgs)

BNC Certificate of Mailing - Meeting of Creditors. 
(RE: related document(s)9 Meeting (Chapter 7)) No. 
of Notices: 9. Notice Date 09/23/2015. (Admin.) 
(Entered: 09/24/2015)

Page 2 of 5CM/ECF - LIVE DATABASE

11/9/2016https://ecf.mieb.uscourts.gov/cgi-bin/DktRpt.pl?112190178195377-L_1_0-1
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09/29/2015 11
(1 pg)

Notice of Appearance and Request for Notice Filed by 
Creditor Ditech Financial, LLC f/k/a Green Tree 
Servicing, LLC. (Drummond, Shawn) (Entered: 
09/29/2015)

10/21/2015

12
(5 pgs)

Cover Sheet for Amendments to Schedules and or 
Statements filed Re: , Schedule F, , List of Creditors, 
Fee Amount $30 Filed by Joint Debtor Francine 
Wolak, Debtor Steven Anthony Wolak. (Mazey, 
Scott) (Entered: 10/21/2015)

10/21/2015

Receipt of Cover Sheet for Amendments to Schedules 
and or Statements(15-53842-pjs) [misc,amdsch] 
( 30.00) filing fee. Receipt number 26213151, 
amount . (U.S. Treasury) (Entered: 10/21/2015)

10/21/2015

13
(1 pg)

Certificate of Service Filed by Joint Debtor Francine 
Wolak, Debtor Steven Anthony Wolak. (Mazey, 
Scott) (Entered: 10/21/2015)

10/29/2015

Trustee's Initial Report & First Meeting Held 
10/28/2015 (Evangelista, Karen) (Entered: 
10/29/2015)

11/07/2015
14
(1 pg)

Notice of Requirement to Complete Course in 
Financial Management. (ADI) (Entered: 11/07/2015)

11/09/2015

15
(2 pgs)

Certification of Completion of Financial Management 
Course of Both Debtors Filed by Joint Debtor 
Francine Wolak, Debtor Steven Anthony Wolak (RE: 
related document(s)9 Meeting (Chapter 7)). (Mazey, 
Scott) (Entered: 11/09/2015)

11/09/2015

16
(12 pgs)

Application to Employ Richardo I. Kilpatrick and the 
firm of Kilpatrick & Associates as Counsel for 
Trustee , Proposed Order,Notice, Proof of Service, 
Affidavit of Disinterestedness, Exhibit "B" Filed by 
Trustee Karen E. Evangelista (Evangelista, Karen) 
(Entered: 11/09/2015)

11/11/2015

17
(2 pgs)

BNC Certificate of Mailing. (RE: related document(s)
14 Notice of Requirement to Complete Course in 
Financial Management) No. of Notices: 1. Notice 
Date 11/11/2015. (Admin.) (Entered: 11/12/2015)

11/13/2015 18
(1 pg)

Trustee's Interim Report for the Period Ending 
11/13/2015 , Filed by Trustee Karen E. Evangelista. 
(Evangelista, Karen) (Entered: 11/13/2015)

Page 3 of 5CM/ECF - LIVE DATABASE

11/9/2016https://ecf.mieb.uscourts.gov/cgi-bin/DktRpt.pl?112190178195377-L_1_0-1
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12/09/2015

19
(6 pgs)

Certification of Non-Response Filed by Trustee Karen 
E. Evangelista (RE: related document(s)16
Application to Employ Richardo I. Kilpatrick and the 
firm of Kilpatrick & Associates as Counsel for 
Trustee , Proposed Order,Notice, Proof of Service, 
Affidavit of Disinterestedness, Exhibit "B"). 
(Kilpatrick, Richardo) (Entered: 12/09/2015)

12/09/2015
20
(1 pg)

Order Approving Trustee's Employment of Counsel. 
(Related Doc # 16). (slh) (Entered: 12/09/2015)

12/17/2015

21
(2 pgs)

Certificate of Service Filed by Trustee Karen E. 
Evangelista (RE: related document(s)20 Order on 
Application to Employ). (Kilpatrick, Richardo) 
(Entered: 12/17/2015)

12/29/2015
22
(2 pgs)

Order Discharging Both Debtors Steven Anthony 
Wolak, Francine Wolak. (slh) (Entered: 12/29/2015)

12/31/2015

23
(3 pgs)

BNC Certificate of Mailing - Order of Discharge. No. 
of Notices: 10. Notice Date 12/31/2015. (Admin.) 
(Entered: 01/01/2016)

01/20/2016

24
(1 pg)

Annual Trustee's Report for the period ending: 
12/31/2015. (Evangelista, Karen) (Entered: 
01/20/2016)

01/27/2016

25
(3 pgs)

Adversary case 16-04120. (63 (Dischargeability - 523
(a)(8), student loan)): Complaint by Steven Anthony 
Wolak, Francine Wolak against U.S. Dept. of 
Education, Navient Department of Education Loan 
Servicing, Nelnet. Fee Amount $350. (Mazey, Scott) 
(Entered: 01/27/2016)

01/27/2016

26 Complaint by Steven Anthony Wolak ; Francine 
Wolak against U.S. Dept. of Education ; Navient 
Department of Education Loan Servicing ; Nelnet 16-
04120-pjs; Nature of Suit(s): 63 (Dischargeability - 
523(a)(8), student loan) , Fee Amount $ 350. Filed by 
Steven Anthony Wolak ; Francine Wolak . (Mazey, 
Scott) (Entered: 01/27/2016)

03/07/2016
Disposition of Adversary 2:16-ap-4120 : Dismissed 
by Stipulation. (Mum, J) (Entered: 03/07/2016)

03/07/2016
Adversary Case 2:16-ap-4120 Closed. (Mum, J) 
(Entered: 03/07/2016)

Page 4 of 5CM/ECF - LIVE DATABASE
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11/01/2016 27
(2 pgs; 2 docs)

Trustee's Notice of Assets and Notice to Creditors 
Filed by Trustee Karen E. Evangelista. Proofs of 
Claims due by 1/30/2017. (Evangelista, Karen) 
(Entered: 11/01/2016)

11/04/2016

28
(3 pgs)

Notice to File Proof of Claim Due to Recovery of 
Assets with BNC Certificate of Mailing (RE: related 
document(s)27 Trustee's Notice of Assets filed by 
Trustee Karen E. Evangelista) No. of Notices: 9. 
Notice Date 11/04/2016. (Admin.) (Entered: 
11/05/2016)

PACER Service Center 

Transaction Receipt 

11/09/2016 17:44:01

PACER 
Login: 

mc3037:2884939:0 
Client 
Code: 

Description: Docket Report 
Search 
Criteria: 

15-53842-pjs Fil or Ent: 
filed From: 7/12/2011 To: 
11/9/2016 Doc From: 0 
Doc To: 99999999 Term: 
included Format: html 
Page counts for 
documents: included 

Billable 
Pages: 

3 Cost: 0.30 

Page 5 of 5CM/ECF - LIVE DATABASE

11/9/2016https://ecf.mieb.uscourts.gov/cgi-bin/DktRpt.pl?112190178195377-L_1_0-1
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EXHBIT B

Petition filed in Chapter 7 Case
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27866129.3\022765-00213

EXHIBIT C – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

The undersigned hereby certifies that on November 10, 2016, he caused a
copy of the City of Detroit’s Reply in Support of Its Objection to Claim Number
3232 to be served upon all parties registered for ECF service and by e-mail to the
following parties:

FIEGER, FIEGER, KENNEY & HARRINGTON, P.C.
Stephanie L. Arndt
13930 W. Ten Mile Road
Southfield, MI 48075

s.arndt@fiegerlaw.com, v.botz@fiegerlaw.com

Dated: November 10, 2016 By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.co
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