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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION FOR THE ENTRY OF AN ORDER
ENFORCING THE BAR DATE ORDER AND THE PLAN OF

ADJUSTMENT INJUNCTION AND DISCHARGE PROVISIONS
AGAINST WALTER HICKS AND SPIRLIN MOORE

The City of Detroit, Michigan (“City”), by its counsel, Miller, Canfield,

Paddock and Stone, P.L.C., files this Motion for the Entry of an Order Enforcing

the Bar Date Order and the Plan of Adjustment Injunction and Discharge

Provisions against Walter Hicks and Spirlin Moore (“Motion”). In support of this

Motion, the City respectfully states as follows:

I. Introduction

1. On July 13, 2016, a group of plaintiffs, including individual plaintiffs

Walter Hicks and Spirlin Moore, filed a state court lawsuit against the City seeking

declaratory and injunctive relief on account of, in part, a pre-petition claim. Hicks

and Moore both assert claims for denial of due process related to the City’s alleged

failure to provide them with due process of law in connection with poverty

exemption applications in 2013, which allegedly resulted in wrongful denial of a

poverty exemption for 2013. As explained below, Hicks and Moore’s claims were
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within their respective fair contemplation prior to the City’s bankruptcy case and

they were thus required to file proofs of claim if they wanted to preserve and assert

their due process claims in connection with the 2013 exemption. Neither did,

however. Consequently, Hicks and Moore’s claims were discharged pursuant to

the City’s plan of adjustment and the filing of the state court lawsuit violated the

Plan injunction. The City requests that this Court enter an order requiring Hicks

and Moore to dismiss with prejudice their claims for denial of due process with

respect to the 2013 poverty exemption.

II. Factual Background

A. The City’s Bankruptcy Case

2. On July 18, 2013, the City commenced its chapter 9 bankruptcy case

(“Petition Date”).

3. On October 10, 2013, the City filed its Motion Pursuant to Section

105, 501 and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and

3003(c), for Entry of an Order Establishing Bar Dates for Filing Proofs of Claim

and Approving Form and Manner of Notice Thereof (“Bar Date Motion”). [Doc.

No. 1146].

4. On November 21, 2013, this Court entered an order approving the Bar

Date Motion (“Bar Date Order”). [Doc. No. 1782]. The Bar Date Order
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established February 21, 2014 (“General Bar Date”) as the deadline for filing

claims against the City. Paragraph 6 of the Bar Date Order states that the

following entities must file a proof of claim on or before the Bar
Date…any entity: (i) whose prepetition claim against the City is not
listed in the List of Claims or is listed as disputed, contingent or
unliquidated; and (ii) that desires to share in any distribution in this
bankruptcy case and/or otherwise participate in the proceedings in this
bankruptcy case associated with the confirmation of any chapter 9
plan of adjustment proposed by the City…

Bar Date Order ¶ 6.

5. Paragraph 22 of the Bar Date Order also provided that:

Pursuant to sections 105(a) of the Bankruptcy Code and Bankruptcy
Rule 3003(c)(2), any entity that is required to file a proof of claim in
this case pursuant to the Bankruptcy Code, the Bankruptcy Rules or
this Order with respect to a particular claim against the City, but that
fails properly to do so by the applicable Bar Date, shall be forever
barred, estopped and enjoined from: (a) asserting any claim against
the City or property of the City that (i) is in an amount that exceeds
the amount, if any, that is identified in the List of Claims on behalf of
such entity as undisputed, noncontingent and liquidated or (ii) is of a
different nature or a different classification or priority than any
Scheduled Claim identified in the List of Claims on behalf of such
entity (any such claim under subparagraph (a) of this paragraph being
referred to herein as an “Unscheduled Claim”); (b) voting upon, or
receiving distributions under any Chapter 9 Plan in this case in respect
of an Unscheduled Claim; or (c) with respect to any 503(b)(9) Claim
or administrative priority claim component of any Rejection Damages
Claim, asserting any such priority claim against the City or property
of the City.

Bar Date Order ¶ 22.

6. On November 12, 2014, this Court entered an Order Confirming

Eighth Amended Plan for the Adjustment of Debts of the City of Detroit
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(“Confirmation Order”). [Doc. No. 8272]. The Eighth Amended Plan was

attached as Appendix 1 to the Confirmation Order (“Plan”).

7. The discharge provision in the Plan provides

Except as provided in the Plan or in the Confirmation Order, the rights
afforded under the Plan and the treatment of Claims under the Plan
will be in exchange for and in complete satisfaction, discharge and
release of all Claims arising on or before the Effective Date. Except
as provided in the Plan or in the Confirmation Order, Confirmation
will, as of the Effective Date, discharge the City from all Claims or
other debts that arose on or before the Effective Date, and all debts of
the kind specified in section 502(g), 502(h) or 502(i) of the
Bankruptcy Code, whether or not (i) proof of Claim based on such
debt is Filed or deemed Filed pursuant to section 501 of the
Bankruptcy Code, (ii) a Claim based on such debt is allowed pursuant
to section 502 of the Bankruptcy Code or (ii) the Holder of a Claim
based on such debt has accepted the Plan.

Plan, Art. III.D.4, p. 50.

8. The Plan injunction set forth in Article III.D.5 also provides in

pertinent part:

Injunction

On the Effective Date, except as otherwise provided herein
or in the Confirmation Order,

a. all Entities that have been, are or may be holders of
Claims against the City…shall be permanently enjoined from
taking any of the following actions against or affecting the City or
its property…

1. commencing, conducting or continuing in any
manner, directly or indirectly, any suit, action or other
proceeding of any kind against or affect the City of its property…
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5. proceeding in any manner in any place
whatsoever that does not conform or comply with the provisions
of the Plan or the settlements set forth herein to the extent such
settlements have been approved by the Bankruptcy Court in
connection with Confirmation of the Plan; and

6. taking any actions to interfere with the
implementation or consummation of the Plan.

Plan, Article III.D.5, pp. 50-51. (emphasis supplied).

9. The Court retained jurisdiction to enforce the Plan injunction and to,

among other things, resolve any suits that may arise in connection with the

consummation, interpretation or enforcement of the Plan. Plan, Art. VII. F, G, I,

pp. 69-70.

B. The Complaint

10. On July 13, 2016, four Wayne County neighborhood associations and

eight individuals plaintiffs filed a Complaint against the City, the Detroit Citizens

Board of Review, Wayne County and the Wayne County Treasurer in Wayne

County Circuit Court (“State Court Lawsuit”). The Complaint is attached as

Exhibit 6A.

11. The Complaint contains two counts and requests class certification of

each. Complaint ¶ 10. No class has been certified.

12. In Count I, the neighborhood associations and five Wayne County

homeowners allege that Wayne County and the Wayne County Treasurer violated

the Fair Housing Act by foreclosing on “homes in the county with tax debts that
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were based on an illegal over-assessment of property values…” Complaint ¶¶ 3-6,

252-259. The City does not seek any relief in this Motion with respect to Count I

because it is not a named defendant in Count I.

13. In Count II, the neighborhood associations and four Detroit

homeowners allege that the City and the Detroit Citizens Board of Review’s

(collectively, the “Detroit Defendants”) violated the due process clause of the

United States and Michigan Constitutions. Specifically, the plaintiffs allege that

The Detroit Defendants unduly burdensome process for receiving a
poverty tax exemption and general misadministration of the poverty
exemption application process have resulted in denials of the poverty
exemption to which Plaintiffs and members of the Poverty Exemption
Class were entitled, in violation of their constitutional right to due
process. The Detroit Defendants have failed to provide members of
the Poverty Exemption Class with notice and a meaningful
opportunity to be heard prior to denying their requests for a poverty
exemption, in violation of the Michigan Constitution and the United
States Constitution. U.S. Const, Am XIV; Const 1963, art 1, § 17.

Id. ¶ 264.1

14. Two of the individual plaintiffs assert claims related to the 2013

poverty exemption.

15. Individual plaintiff Walter Hicks alleges that in 2012 he applied for a

poverty exemption from the Detroit Defendants but he never received a letter of

approval or denial. Complaint ¶ 195. As a result, Hicks alleges that he had to

1 The “Poverty Exemption Class” is the defined term used by the plaintiffs for the
proposed class in Count II. Complaint ¶ 10.
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physically travel to the Coleman A. Young Municipal Center and that this trip was

difficult because he did not own a car. Id. ¶ 196. Due to his “frustration from his

2012 application, Hicks did not apply for a poverty exemption in 2013.” Id. ¶ 197.

But, as of January 1, 2013, he certainly knew of the existence of the exemption, as

well as the City’s alleged “unduly burdensome process for receiving a poverty tax

exemption and general misadministration of the poverty exemption application

process.” Complaint ¶ 264.

16. Individual plaintiff Spirlin Moore alleges that in 2011 his caregiver,

Trece Andrews, drove him to the Coleman A. Young Municipal Center to request a

poverty exemption. Complaint ¶ 212. He further alleges that he received his

application only a few days before the deadline but submitted it with extensive

supporting documentation before the deadline. Id. ¶ 213. He then allegedly

received a letter denying his application as incomplete and was not given the

opportunity to supplement. Id. ¶ 213.

17. Moore’s caregiver allegedly assisted him in obtaining a poverty

exemption application in 2012, 2013, and 2014 by traveling downtown. Complaint

¶ 214. Mr. Moore alleges that “[e]ach year the application would be mailed only

days before the deadline, leaving Mr. Moore and Ms. Andrews inadequate time to

gather the numerous required documents.” Id. ¶ 214.
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18. Moore further alleges that he applied for poverty exemptions in 2012,

2013, and 2014, but he was unable to collect all the required documents due to the

late arrival of the application. Complaint ¶ 215. Again, as of January 1, 2013,

Moore certainly knew of the existence of the exemption, as well as the City’s

alleged “unduly burdensome process for receiving a poverty tax exemption and

general misadministration of the poverty exemption application process.”

Complaint ¶ 264.

19. On Count II, the plaintiffs request that the court enter a judgment

requiring, among other things, the “Detroit Defendants to allow Plaintiffs and

members of the Poverty Exemption Class to apply retroactively for poverty

exemptions for the 2013, 2014, 2015 and 2016 tax years.” Complaint, p. 49.

20. In Circuit Court, the City moved for summary disposition of the

Count II claims on the grounds that the claims were within the exclusive

jurisdiction of the Michigan Tax Tribunal. In plaintiffs’ opposition brief, plaintiffs

alleged that the relief sought is two-fold: first, to obtain a ruling that the City’s

process for 2013 (and later years) resulted in a denial of due process, and, second,

after the City has revised its process, to allow the plaintiffs to reapply for the

(2013) exemption. Exhibit 6B, Plaintiffs’ Opposition to Detroit Defendants’

Motion for Summary Disposition (“Plaintiffs’ Opposition”), p. 3. The City’s

motion was denied.
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III. Argument

21. Hicks and Moore’s claim that they were denied due process with

respect to the 2013 poverty exemption arose prior to the Petition Date and was

discharged by the Plan. Hicks and Moore also violated the Plan injunction by

filing the State Court Lawsuit and their claims with respect to the 2013 poverty

exemption should be dismissed with prejudice.

22. This Court recently issued an opinion on when a claim arises under

the Bankruptcy Code. See In re City of Detroit, Michigan, 548 B.R. 748 (Bankr.

E.D. Mich. 2016). In that decision, the Court explained that:

The Bankruptcy Code defines “claim” as a “right to payment, whether
or not such right is reduced to judgment, liquidated, unliquidated,
fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured....” 11 U.S.C. § 101(5). “Congress
intended by this language to adopt the broadest available definition of
‘claim,’ ” Johnson v. Home State Bank, 501 U.S. 78, 83, 111 S.Ct.
2150, 115 L.Ed.2d 66 (1991) (citations omitted), which includes “ ‘all
legal obligations of the debtor, no matter how remote or contingent.’ ”
In re Huffy Corp., 424 B.R. 295, 301 (Bankr.S.D.Ohio 2010) (quoting
Grady v. A.H. Robins Co., Inc., 839 F.2d 198, 200 (4th Cir.1988)).
This broad definition serves the two primary goals of bankruptcy: to
ensure that all creditors are treated equitably and to secure a fresh start
for the debtor. As the Huffy court put it, “a broad definition of claim
allows a bankruptcy court to deal fairly and comprehensively with all
creditors in the case and, without which, a debtor's ability to
reorganize would be seriously threatened by the survival of lingering
remote claims and potential litigation rooted in the debtor's prepetition
conduct.” 424 B.R. at 301.

Id. at 761.

13-53846-tjt    Doc 11680    Filed 11/23/16    Entered 11/23/16 11:26:01    Page 9 of 93



- 10 -
27801908.5\022765-00213

23. This Court further held that “the question of when a claim arises under

the Bankruptcy Code is governed by federal law. And, as the above quoted

definition of ‘claim’ in Section 101(5) of the Bankruptcy Code indicates, pre-

petition claims that are ‘contingent’ or ‘unmatured,’ and thus not presently

actionable, may be discharged.” Id. at 762 (internal citations omitted).

24. This Court explained that courts have developed several different tests

to decide when a contingent or unmatured claim arises for bankruptcy purposes.

Id. at 762. The Court rejected the “right to payment” test and the “debtor’s

conduct” test while adopting the “fair contemplation” test. Id. at 762-63. Under

the fair contemplation test

a claim is considered to have arisen pre-petition if the creditor “could
have ascertained through the exercise of reasonable due diligence that
it had a claim” at the time the petition is filed. Signature Combs, 253
F.Supp.2d at 1037 (quotation & citations omitted). This test, which
the Court will refer to as the “fair contemplation test,” has the
advantage of allowing the Court to examine all of the circumstances
surrounding a particular claim—the debtor's conduct, the parties' pre-
petition relationship, the parties' knowledge, the elements of the
underlying claim—and use its best judgment to determine what is fair
to the parties, in context.

Id. at 763.

25. Here, Hicks and Moore’s denial of due process claims for the 2013

poverty exemption were within their fair contemplation prior to the Petition Date.

26. As Hicks admits, he did not apply for the 2013 poverty exemption due

to his “frustration from his 2012 application.” Complaint ¶ 197. As such, Hicks
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knew of the City’s allegedly “unduly burdensome process for receiving a poverty

exemption and general misadministration of the poverty exemption application

process” in 2012 and well prior to the Petition Date. Id. ¶ 264.

27. Similarly, Moore’s due process claim for the 2013 poverty exemption

was within his fair contemplation prior to the Petition Date because he was aware

of the City’s process and administration of the poverty exemption no later than

2011. Complaint ¶¶ 212-13. Moore alleges that the process in 2013 was identical

to the process in 2011 and 2012. Id. ¶¶ 213-15. In 2011, 2012, and 2013, Moore

was required to travel downtown, wait to complete a request for the poverty

exemption application and his application was mailed only days before the

deadline leaving inadequate time to gather the numerous required documents. Id.

¶¶ 212-14. Each year Moore’s application was denied based on inadequate

supporting documentation and he was not given the opportunity to supplement his

applications. Id. ¶ 213, 215. Consequently, Moore’s claim for denial of due

process with respect to the 2013 poverty exemption was within his fair

contemplation prior to the Petition Date.

28. Moore and Hicks both held pre-petition claims for the 2013 poverty

exemption but neither filed proofs of claim in the City’s bankruptcy case. These

claims are subject to the discharge provision in the Plan because they are claims as

defined by section 101(5) of the Bankruptcy Code. Plan, p. 6, ¶ 60. As set forth

13-53846-tjt    Doc 11680    Filed 11/23/16    Entered 11/23/16 11:26:01    Page 11 of 93



- 12 -
27801908.5\022765-00213

on page 49 of the Complaint, Moore and Hicks seek a judgment requiring the

Detroit Defendants to allow the Plaintiffs and members of the Poverty Exemption

Class to apply retroactively for poverty exemptions for the 2013 tax year.

Complaint, p. 49; see also Plaintiffs’ Opposition, p. 7 (“Plaintiffs seek only the

opportunity to have their requests for a poverty exemption considered under a

constitutionally valid process.”). This relief can, of course, be satisfied by the

payment of money and, as such, gives rise to a claim in favor of the Moore and

Hicks under Bankruptcy Code § 101(5). Ohio v. Kovacs, 469 U.S. 274, 279-80

(1985) (holding that defendant’s obligation under an injunction is a “debt” or

“liability on a claim” subject to discharge under the Bankruptcy Code). Moore

and Hicks’ claims are thus subject to the discharge provision in the Plan.

29. Consequently, pursuant to the Plan and the Bar Date Order, Moore

and Hicks’ respective claims were discharged and expunged. Moore and Hicks

should be required to dismiss with prejudice their respective claims for denial of

due process with respect to the 2013 poverty exemption because the filing and

prosecution of these claims in the State Court Lawsuit violates the Plan injunction.

IV. Conclusion

30. The City thus respectfully requests that this Court enter an order, in

substantially the same form as the one attached as Exhibit 1, requiring Moore and

Hicks to dismiss with prejudice their respective claims for denial of due process

13-53846-tjt    Doc 11680    Filed 11/23/16    Entered 11/23/16 11:26:01    Page 12 of 93



- 13 -
27801908.5\022765-00213

with respect to the 2013 poverty exemption. The City sought, but did not obtain,

concurrence to the relief requested in this Motion.

Dated: November 23, 2016 MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

- and -

CITY OF DETROIT LAW DEPARTMENT

Charles N. Raimi (P29746)
2 Woodward Avenue, Suite 500
Detroit, Michigan 48226
Phone: (313) 237-5037
Email: raimic@detroitmi.gov
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice of Opportunity to Object

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6A Complaint

Exhibit 6B Plaintiffs’ Opposition
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

ORDER GRANTING CITY OF DETROIT’S MOTION FOR THE ENTRY
OF AN ORDER ENFORCING THE BAR DATE ORDER AND THE PLAN

OF ADJUSTMENT INJUNCTION AND DISCHARGE PROVISIONS
AGAINST WALTER HICKS AND SPIRLIN MOORE

This matter, having come before the Court on the Motion for the Entry of an

Order Enforcing the Bar Date Order and the Plan of Adjustment Injunction and

Discharge Provisions against Walter Hicks and Spirlin Moore (“Motion”)2, upon

proper notice and a hearing, the Court being fully advised in the premises, and

there being good cause to grant the relief requested,

THE COURT ORDERS THAT:

1. The Motion is granted.

2. Within five days of the entry of this Order, Walter Hicks and Spirlin

Moore shall dismiss, or cause to be dismissed, with prejudice, their respective

claims for denial of due process with respect to the 2013 poverty exemption in case

2 Capitalized terms used but not otherwise defined in this Order shall have the meanings given to
them in the Motion.
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number 16-008807, pending in the Wayne County Circuit Court, State of

Michigan.

3. The Court shall retain jurisdiction over any and all matters arising

from the interpretation or implementation of this Order.
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EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO OBJECT TO CITY OF DETROIT’S
MOTION FOR THE ENTRY OF AN ORDER ENFORCING THE BAR

DATE ORDER AND THE PLAN OF ADJUSTMENT INJUNCTION AND
DISCHARGE PROVISIONS AGAINST WALTER HICKS AND SPIRLIN

MOORE

The City of Detroit has filed Motion for the Entry of an Order Enforcing the

Bar Date Order and the Plan of Adjustment Injunction and Discharge Provisions

against Walter Hicks and Spirlin Moore.

Your rights may be affected. You should read these papers carefully

and discuss them with your attorney.

If you do not want the Court to enter an Order granting the Motion for the

Entry of an Order Enforcing the Bar Date Order and the Plan of Adjustment

Injunction and Discharge Provisions against Walter Hicks and Spirlin Moore,

within 14 days, you or your attorney must:
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1. File with the court a written response or an answer, explaining your

position at:1

United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so that the court will receive it on or before the date stated above. You

must also mail a copy to:

Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226

2. If a response or answer is timely filed and served, the clerk will schedule

a hearing on the motion and you will be served with a notice of the date, time, and

location of that hearing.

If you or your attorney do not take these steps, the court may decide

that you do not oppose the relief sought in the motion or objection and may

enter an order granting that relief.

1
Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: November 23, 2016
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EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on November 23, 2016, he served a
copy of the foregoing CITY OF DETROIT’S MOTION FOR THE ENTRY OF
AN ORDER ENFORCING THE BAR DATE ORDER AND THE PLAN OF
ADJUSTMENT INJUNCTION AND DISCHARGE PROVISIONS
AGAINST WALTER HICKS AND SPIRLIN MOORE upon the person listed
below via first class mail and email:

Michael J. Steinberg
American Civil Liberties Union Fund of Michigan
2966 Woodward Avenue
Detroit, MI 48201
msteinberg@aclumich.org

Joshua Rosenthal
NAACP Legal Defense and Educational Fund, Inc.
40 Rector Street, 5th Floor
New York, NY 10006
jrosenthal@naacpldf.org

Shankar Duraiswamy
Covington & Burling LLP
One CityCenter
850 Tenth Street, NW
Washington, DC 20001-4656
sduraiswamy@cov.com
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Coty Montag
NAACP Legal Defense and Educational Fund, Inc.
1444 I Street, NW, 10th Floor
Washington, DC 20005
cmontag@naacpldf.org

DATED: November 23, 2016

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 5 – NONE
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EXHIBIT 6A – COMPLAINT
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EXHIBIT 6B – PLAINTIFFS’ OPPOSITION
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