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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION FOR THE ENTRY OF AN ORDER
ENFORCING THE PLAN OF ADJUSTMENT INJUNCTION AND
REQUIRING THE DISMISSAL OF THE DPOA’S MERC ACTION

The City of Detroit, Michigan (“City”), by its counsel, Miller, Canfield,

Paddock and Stone, PLC, files this Motion for the Entry of an Order Enforcing the

Plan of Adjustment Injunction and Requiring the Dismissal of the DPOA’s MERC

Action (“Motion”). In support of this Motion, the City respectfully states as

follows:

I. Introduction

1. In early 2016, the Detroit Police Officers Association (“DPOA”) filed

a charge in the Michigan Employment Relations Committee asserting a claim

against the City. The claim relates to a prepetition arbitration award entered in

2012. The charge should be dismissed with prejudice because the City’s

confirmed plan of adjustment discharged the claim and enjoined the DPOA from

filing the charge.
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II. Factual Background

A. The Grievance and the Arbitration Award

2. On July 1, 2011, the DPOA filed a grievance against the City:

It has come to the Association’s attention that the
Department is issuing new uniforms to all members of
the Department. Each member is issued Two (2) long
sleeve and short sleeve shirts, and two (2) pair of
trousers. A new class A uniform has been issued by the
Department. Members are issued one (1) long and short
sleeve shirt and 1 pair of trousers.

It is the Association’s position that the Department has
failed to issue members an adequate amount of uniforms.
The complement of uniforms issued to Association
members have been six (6) long sleeve and six (6) short
sleeve shirts and three pair of trousers.

Ex. 6A, Arbitration Award, pp. 13-14 of 26.

3. The grievance proceeded to arbitration. The question presented in the

arbitration was “whether the City of Detroit Police Department violated the parties’

Collective Bargaining Agreement by reducing the uniform complement it provides

to members of the Detroit Police Officers Association (DPOA)?” Arbitration

Award, p. 2 of 26. The arbitrator found in favor of the DPOA, concluding:

The grievance is granted. The City of Detroit Police
Department is hereby directed to provide new uniforms
to the members of the DPOA bargaining unit in sufficient
quantity to complete the complement of three pairs of
pants, six long-sleeved shirts for the winter season and
six short-sleeved shirts for the summer season. The
Department is further directed to reimburse those
members who, after receiving the new uniform, are able
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to document their purchase of additional shirts and/or
pants to complete the long standing complement.

Arbitration Award, p. 26 of 26.

B. The New Collective Bargaining Agreement

4. On July 18, 2013, the City commenced its chapter 9 bankruptcy case.

5. In October 2014, the City and the DPOA entered into a new collective

bargaining agreement (“CBA”). The CBA is attached as Exhibit 6B.

6. Pursuant to paragraph 19 of the CBA, the City and the DPOA agreed

that the City would no longer provide uniforms to DPOA members. Instead, the

City would provide a voucher or an initial uniform allowance of $850 at the time

of hire to allow new DPOA members to buy uniforms and a voucher or an annual

uniform allowance of $850 each year or a voucher for existing DPOA members to

replace and maintain their existing uniforms. CBA, p. 33. This allowance replaced

the City’s obligation under the previous collective bargaining agreement and

Arbitration Award to buy uniforms for DPOA members.

7. More particularly, paragraph 19.B. of the CBA expressly provides that

the “Department will no longer issue replacement uniforms or accessories”, CBA,

¶19.B., and “[i]n no event shall an Employee receive both an initial uniform

allowance and an annual uniform allowance in the same year”, CBA ¶19.A.
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C. The City’s Bankruptcy Case

8. On October 10, 2013, the City filed its Motion Pursuant to Section

105, 501 and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and

3003(c), for Entry of an Order Establishing Bar Dates for Filing Proofs of Claim

and Approving Form and Manner of Notice Thereof (“Bar Date Motion”). [Doc.

No. 1146].

9. On November 21, 2013, this Court entered an order approving the Bar

Date Motion (“Bar Date Order”). [Doc. No. 1782]. The Bar Date Order

established February 21, 2014 (“General Bar Date”) as the deadline for filing

claims against the City. Paragraph 6 of the Bar Date Order states that the

following entities must file a proof of claim on or before the Bar
Date…any entity: (i) whose prepetition claim against the City is not
listed in the List of Claims or is listed as disputed, contingent or
unliquidated; and (ii) that desires to share in any distribution in this
bankruptcy case and/or otherwise participate in the proceedings in this
bankruptcy case associated with the confirmation of any chapter 9
plan of adjustment proposed by the City…

Bar Date Order ¶ 6.

10. Paragraph 22 of the Bar Date Order also provided that:

Pursuant to sections 105(a) of the Bankruptcy Code and Bankruptcy
Rule 3003(c)(2), any entity that is required to file a proof of claim
in this case pursuant to the Bankruptcy Code, the Bankruptcy
Rules or this Order with respect to a particular claim against the
City, but that fails properly to do so by the applicable Bar Date,
shall be forever barred, estopped and enjoined from: (a) asserting
any claim against the City or property of the City that (i) is in an
amount that exceeds the amount, if any, that is identified in the List of
Claims on behalf of such entity as undisputed, noncontingent and
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liquidated or (ii) is of a different nature or a different classification or
priority than any Scheduled Claim identified in the List of Claims on
behalf of such entity (any such claim under subparagraph (a) of this
paragraph being referred to herein as an “Unscheduled Claim”); (b)
voting upon, or receiving distributions under any Chapter 9 Plan in
this case in respect of an Unscheduled Claim; or (c) with respect to
any 503(b)(9) Claim or administrative priority claim component of
any Rejection Damages Claim, asserting any such priority claim
against the City or property of the City.

Bar Date Order ¶ 22 (emphasis added).

11. The DPOA did not file a proof of claim for any claims related to the

Arbitration Award. Nor was the claim excepted from the Bar Date Order.

Consequently, the claim was barred effective as of the General Bar Date.

12. On November 12, 2014, this Court entered an Order Confirming

Eighth Amended Plan for the Adjustment of Debts of the City of Detroit

(“Confirmation Order”). [Doc. No. 8272]. The Eighth Amended Plan was

attached as Appendix 1 to the Confirmation Order (“Plan”).

13. The discharge provision in the Plan provides

Except as provided in the Plan or in the Confirmation Order, the rights
afforded under the Plan and the treatment of Claims under the Plan
will be in exchange for and in complete satisfaction, discharge and
release of all Claims arising on or before the Effective Date. Except
as provided in the Plan or in the Confirmation Order, Confirmation
will, as of the Effective Date, discharge the City from all Claims or
other debts that arose on or before the Effective Date, and all debts of
the kind specified in section 502(g), 502(h) or 502(i) of the
Bankruptcy Code, whether or not (i) proof of Claim based on such
debt is Filed or deemed Filed pursuant to section 501 of the
Bankruptcy Code, (ii) a Claim based on such debt is allowed pursuant
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to section 502 of the Bankruptcy Code or (ii) the Holder of a Claim
based on such debt has accepted the Plan.

Plan, Art. III.D.4, p. 50.

14. The Plan injunction set forth in Article III.D.5 also provides in

pertinent part:

Injunction

On the Effective Date, except as otherwise provided herein
or in the Confirmation Order,

a. all Entities that have been, are or may be holders of
Claims against the City…shall be permanently enjoined from
taking any of the following actions against or affecting the City or
its property…

1. commencing, conducting or continuing in any
manner, directly or indirectly, any suit, action or other
proceeding of any kind against or affect the City of its property…

5. proceeding in any manner in any place
whatsoever that does not conform or comply with the provisions
of the Plan or the settlements set forth herein to the extent such
settlements have been approved by the Bankruptcy Court in
connection with Confirmation of the Plan; and

6. taking any actions to interfere with the
implementation or consummation of the Plan.

Plan, Article III.D.5, pp. 50-51. (emphasis supplied).

15. The Court retained jurisdiction to enforce the Plan injunction and to,

among other things, resolve any suits that may arise in connection with the

consummation, interpretation or enforcement of the Plan. Plan, Art. VII. F, G, I,

pp. 69-70.
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D. The Charge Filed by the DPOA

16. On or about February 10, 2016, the DPOA filed an Unfair Labor

Practice Charge (“Charge”) with the Michigan Employment Relations Commission

(“MERC”). The Charge is attached as Exhibit 6C.

17. The Charge provides in pertinent part that “the Employer has

repudiated the parties’ collective bargaining agreement by its continuing refusal to

provide a full complement of new uniforms to bargaining unit members in

accordance with an established condition of employment. Specifically, unit

members are entitled to a full complement of new uniforms – three pairs of pants,

six long-sleeved shirts for the winter season and six short-sleeved shirts for the

summer season – and that full complement has not been provided to some unit

members.” Charge at 3.

III. Argument

18. As a result of the Arbitration Award, the DPOA had a claim against

the City. See Ohio v. Kovacs, 469 U.S. 274, 279-80 (1985). The Arbitration

Award’s finding that the City had to provide actual uniforms in kind is equitable

relief that can be satisfied by the payment of money and, as such, gave rise to a

claim in favor of the DPOA under Bankruptcy Code § 101(5)(B). Id. The Plan

injunction enjoined the DPOA from asserting this claim in the Charge at the

MERC. Further, pursuant to the Plan and the Bar Date Order, the DPOA will not
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receive any distribution under the Plan on account of this claim because it did not

file a proof of claim for the claims asserted in the Charge. Consequently, the

MERC Action should be dismissed with prejudice.

19. Although the Charge is ambiguous, to the extent the DPOA claims

that the Arbitration Award is somehow incorporated into the CBA, that assertion

fails because the terms of the CBA govern the parties respective rights and

obligations and those terms state that police officers will be provided an allowance,

not actual uniforms. The CBA specifically addresses the City’s obligations with

respect to uniforms and it provides that the City will give DPOA members a

uniform allowance instead of providing actual uniforms. Nowhere in the CBA is

there a single reference to survival of the Arbitration Award or a continuing

obligation to provide actual uniforms in kind in addition to the bargained-for cash

allowance to purchase uniforms. To the contrary, paragraphs 19.A. and B. of the

CBA expressly provide otherwise. DPOA’s alleged right to a “double dip” is

wholly without support in the CBA.
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IV. Conclusion

20. The City thus respectfully requests that this Court enter an order, in

substantially the same form as the one attached as Exhibit 1 confirming that the

Arbitration Award is not a term of the CBA. The City sought, but did not obtain,

the DPOA’s concurrence to the relief requested in this Motion.

Dated: December 13, 2016 MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

- and -

CITY OF DETROIT LAW DEPARTMENT

Charles N. Raimi (P29746)
James Noseda (P52563)
2 Woodward Avenue, Suite 500
Detroit, Michigan 48226
Phone: (313) 237-5037
Email: raimic@detroitmi.gov
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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice of Opportunity to Object

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6A Arbitration Award

Exhibit 6B Collective Bargaining Agreement

Exhibit 6C Charge
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

ORDER GRANTING CITY OF DETROIT’S MOTION FOR THE ENTRY
OF AN ORDER ENFORCING THE PLAN OF ADJUSTMENT

INJUNCTION AND REQUIRING THE DISMISSAL OF THE DPOA’S
MERC ACTION

This matter, having come before the Court on the Motion for the Entry of an

Order Enforcing the Plan of Adjustment Injunction and Requiring the Dismissal of

the DPOA’s MERC Action (“Motion”)1, upon proper notice and a hearing, the

Court being fully advised in the premises, and there being good cause to grant the

relief requested,

THE COURT ORDERS THAT:

1. The Motion is granted.

2. Within five days of the entry of this Order, the Detroit Police Officers

Association shall dismiss, or cause to be dismissed, with prejudice the Charge it

1 Capitalized terms used but not otherwise defined in this Order shall have the meanings given to
them in the Motion.
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filed with the Michigan Employment Relations Committee, case number C16 B-

014, docket number 16-003635-MERC (“MERC Action”).

3. The Detroit Police Officers Association is permanently barred,

estopped and enjoined from asserting any claims described in the MERC Action,

or the alleged conduct forming the basis of the MERC Action, against the City of

Detroit or property of the City of Detroit, in the MERC Action or in any other

action or proceeding.

4. The Arbitration Award is not a term of the CBA.

5. The Court shall retain jurisdiction over any and all matters arising

from the interpretation or implementation of this Order.
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EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO OBJECT TO CITY OF DETROIT’S
MOTION FOR THE ENTRY OF AN ORDER ENFORCING THE PLAN OF

ADJUSTMENT INJUNCTION AND REQUIRING THE DISMISSAL OF
THE DPOA’S MERC ACTION

The City of Detroit has filed its Motion for the Entry of an Order Enforcing

the Plan of Adjustment Injunction and Requiring the Dismissal of the DPOA’s

MERC Action.

Your rights may be affected. You should read these papers carefully

and discuss them with your attorney.

If you do not want the Court to enter an Order granting the Motion for the

Entry of an Order Enforcing the Plan of Adjustment Injunction and Requiring the

Dismissal of the DPOA’s MERC Action, within 14 days, you or your attorney

must:
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1. File with the court a written response or an answer, explaining your

position at:1

United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so that the court will receive it on or before the date stated above. You

must also mail a copy to:

Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226

2. If a response or answer is timely filed and served, the clerk will schedule

a hearing on the motion and you will be served with a notice of the date, time, and

location of that hearing.

If you or your attorney do not take these steps, the court may decide

that you do not oppose the relief sought in the motion or objection and may

enter an order granting that relief.

1
Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: December 13, 2016

13-53846-tjt    Doc 11714    Filed 12/13/16    Entered 12/13/16 16:27:20    Page 15 of 156



27697979.6\022765-00213

EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on December 13, 2016, he served a
copy of the foregoing CITY OF DETROIT’S MOTION FOR THE ENTRY OF
AN ORDER ENFORCING THE PLAN OF ADJUSTMENT INJUNCTION
AND REQUIRING THE DISMISSAL OF THE DPOA’S MERC ACTION
upon the person listed below via first class mail and email:

Counsel to the Detroit Police Officers Association

Barbara A. Patek
Law Office of Barbara A. Patek PLC
27 E. Flint St., Ste. 2
Lake Orion, MI 48362-3220
pateklaw@gmail.com

DATED: December 13, 2016

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 5 – NONE
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EXHIBIT 6A – ARBITRATION AWARD
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EXHIBIT 6B – COLLECTIVE BARGAINING AGREEMENT
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EXHIBIT 6C – CHARGE
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OOROON A. ORCOORY

JAMCS M. MOORC

SCOTT A. 8ROOKS

MICHAEL J. AKtNS

MATTHCW J. CLARK

LAW OFFICeS OF

Gregory, Moore, Jeakle & Brooks, P.C.

THE CADILLAC TOWER

6S CADILLAC SQUARE ^ SUtTC 37S7

OCTROIT* MICHIGAN 4B226-S893

TELEPHONE (313) 964-S600

rAx (313) e64.ai2s

February 10,2016

W. OLCN JEAKLC 11

RETIREO

RACHEL N. HELTON

OP COUNSEL

Michigan Employment Relations Commission
Cadillac Place

3026 W. Grand Boulevard Suite 2-750
P.O. Box 02988
Detroit, MI 48202-2988

Re: City of Detroit (Police Department)
-and-

Detroit Police Officers Association
MERC Case No.

Dear Sir/Madam:

Enclosed for filing isthe original and four copies ofan unfair labor practice charge.

Thisto certify thata copy thischarge has been sentvia the United States Postal Service
to the Respondent City.

JMM/mtt

End.

c: DPOA

City of Detroit Labor Relations

Very trulyAJburs,

J^Bfies M.Moore
jim@unionlaw.net
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CHARGE
Authority: RA. 380 of 1965, as amended.

Michigan L iment of Licensing and Regulatory Affairs
employment Relations Commission (MERC)

Labor Relations Division

3:3-456-3510

INSTRUCTIONS: Filean original and 4 copies of this charge {including attachments) with the Employment Relations
Commission at: Cadillac Place, 3026W. Grand Boulevard, Suite 2-750, PC Box 02986, Detroit Ml 48202-298B or
611 W.OttawaSt,2nd Floor, POBox30015,Lansing,Ml 48909.The Charging Party must serve the Charge on the opposing
side within the applicable statute of llmitaHons, and must file a statement of service with MERC,
(Refer to the "How to Fife a Charge" document under the "Forms" link at www.mlcMgan.gov/merc.)

CompleteSecdon 11fyouare filing charges againstan employer and/or Itsagents and representatives.—or—
Complete Section 2 Ifyouare filing charges against a labor organization and/or its agents and representatives.

I.EMPlOyER AGAINST WHICH THE CHARGE IS BROUGHT Check appropriate box: Q Private @ Governmental

Name and Address:

City of Detroit (Police Department)
c/o City of Detroit Human Resources Department
332 Coleman A. Young Municipal Center
Detroit Ml 48226

2. LABOR ORGANIZATION AGAINST WHICH THE CHARGE IS BROUGHT

Name and Address:

3. CHARGE

Pursuant to tho^Kibor-Mcdlotion Aot (LMA) or Public Employment Relations Act (PERA) (cross out one), the
undersigned charges that the above-named party has engaged in or Is engaging In unfair labor practices within
the meaning of the Act.

On an attached sheet you must provide a clear and concise statement of the facts which allege a violation of the
LMA or PERA, including the date of occurrence of each particular act and the names of the agents of the charged
party who engaged in the complained of conduct.The charge should describe who did what and when they did it,
and briefly explain why such actions constitute a violation of the LMA or PERA.

The Commission may reject a charge for failure to include the required information. However, it is not necessary to
present your case in full at this time. Documentary material and exhibits ordinarily should not be submitted with
this charge form.

4. Name and Address of Party Filing Charge (Charging Party)
(Iflabor organization, give full name. Including local name and number)
Oelroll Polica Offlcsis AnoclaUon
1936 Eatt JsRerMn Avenus
Detrall Ml 46207

5. List ALL related MERC case(s) {if any):.
(Name of parties)

Case No.:_

Case No.:

Judge:.

Judge:.

I have read this charge and It is tnie to the best of my knowledge and belief.have read this charge and it is tue to the bes

V , uA I lAAyPxfc
y signature of Representative/^Signature of Representative/Person Filing Charge

Print Name andTltle:

James M. Moore, Attorney
Street Address;

65 Cadillac Square Suite 3727
City:

Detroit
State;

Ml

Teleptione Number:

{313 ) 567-8770

Email

jlm(gunionlaw.net
Telephonei'CeltNo.:
(313) 964-5600
Fax No.:

(313)964-2125
Zip Code;

48226-2893

TheDepartment ofLicensing endRegulolory Affair* will notdiscriminate against any Individual orgroup because ofrace, sex,religlcn, age. natlanal ortgtn. color, martial
status, dlsabOiiy, orpolitical beliefs, II you need essislance with reeding, writing, hearing, elc., under theAmericans with Oisabfilles Act, you may make your needs known
to this agency.

BER {5/Z7I
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ATTACHMENT TO UNFAIR LABOR PRACTICE CHARGE

Within the last six months and continuing, the Employer has repudiated the parties'
collective bargaining agreement by its continuing failure and reftisal to provide a full
complement of new uniforms to bargaining unit members in accordance with an
established condition of employment. Specifically, unit members are entitled to a
full complement of new uniforms ~ three pairs ofpants, six long-sleeved shirts for
the winter season and six short-sleeved shirts for the summer season - and that full

complement has not been provided to some unit members. Representatives of the
Employer have repeatedly assured the Charging Party and its members that they will
receive the full complement of new uniforms but those assurances have not been
honored.

The Employer's actions are contrary to existing conditions ofemploymentand are a
repudiation of the collective bargaining agreement.
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STATE OF MICHIGAN

MICHIGAN ADMINISTRATIVE HEARING SYSTEM

IN THE MATTER OF:

City of Detroit,
Respondent

Detroit Police Officers Association,
Charging Party

Docket No.: 16-003635-MERC

Case No.:

Agency:

C16 B-014

MERC

Case Type; MERC Unfair Labor Practice

COMPLAINT AND NOTICE OF HEARING

PLEASE TAKE NOTICE that:

1. Complaint Is hereby Issued against you alleging violation of Section 10 of Act 336, PA 1947, as
amended, Public Employment Relations Act(PERA), MCLA 423.210, MSA 17.455(10).

2. A copy of the charges on which said complaint Is based Is attached hereto.
3. A public hearing has been scheduled for:

Date:

Time:

Location:

April 13, 2016
10:00 AM

Detroit 2nd Fl Annex

Cadillac Place Annex - Suite 2-700
3026 West Grand Blvd.

Detroit, Ml 48202

An original and three (3) copies of an Answer may be filed with the Michigan Administrative Hearing
System and, on the same date, a copy must be served on the opposite party or parties.

A request to adjourn or reschedule the hearing must be made In writing and transmitted to the
administrative law judge by mall or fax 313-456-3681. The request must state that the party seeking the
adjournment has contacted or attempted to contactthe other partiesand must Indicate whetherany party
opposes its request.

DATED: February 26, 2016

COPY TO:

City of Detroit, MR Department
Michael Hall

James M Moore

16-003635

'•—i-' nawiri^A' IDavlctif^ Peltz
ADMINISTRATIVE LAW JUDGE

Directcorrespondence to the ALJ at:
MichiganAdministrative Hearing System

3026 W. Grand Bouievard
2"^ Floor Annex, Suite 2-700

Detroit, Michigan 48202
Phone: 313.456.2713

FAX: 313.456.3681
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