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UNITED STATES BANKRUPTCY COU]
EASTERN DISTRICT OF MICHIGE%

=
SOUTHERN DIVISION E,Lg :; T
InRe: Bankruptcy Case No. 13-53'% N T
>
'3
City of Detroit, Michigan, Honorable: Thomas J. Tuckegﬁ:?‘?(' > g
- =
Debtor. Chapter 9 B2
E

—
DANNY CROWELL, LEOTA MURPHY AND JASMINE CROWEL]

L’S MOTION FOR
RELIEF FROM THE ORDER DATED DECEMBER 16, 2016 UNDE
RULE 9024 AND 3008

R BANKRUPTCY

On December 16, 2016, this court entered the attached order a;Lparently premised on

counsel failing to file a proof of serving “Danny Crowell, Leota Murphy and Jasmine Crowell’s

Supplemental Response Opposing The City of Detroit’s Motion to Enforce

Order (EXHIBIT A).
Contrary to the assertion in the order, counsel for Danny Crowell, Leota Murphy, and

Jasmine Crowell actually filed a proof of service on page 15 of the suppl?mental brief attached
hereto as EXHIBIT B. Counsel went through great expense and time to prepare the supplemental
brief which was timely filed and served.

As shown by the envelope dated December 6, 2016, counsel did not actually receive the
order until Saturday December 10, 2016. (EXHIBIT C). The notice lang;;ggeivas interpreted

to mean by December 17, 2017, because it did not say within 7 days of t!;he date of this notice.

On December 16, 2016, counsel for Danny Crowell, Leota Murphyj and Jasmine Crowell

actually filed a second proof of service. (EXHIBIT D). Thus, Danny Crowell, Leota Murphy, and

Jasmine Crowell are respectfully requesting that this Honorable Court ac«Lept the supplemental

brief and decide the City of Detroit’s motion on the merits.

Counsel for Danny Crowell, Leota Murphy, and Jasmine Crowell is not allowed file

electronically until a ECF course is taken, despite the fact that counsel is admitted and files in the
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Eastern District civil system. Counsel is not trying to be difficult but is in a predicament where
complying with the court’s order at the moment is impossible. Counsel is scheduled to take the
ECF course January 27, 2017 at 9:00 a.m. (EXHIBIT E). No other earlier gate was available.

Wherefore, Danny Crowell, Leota Murphy, and Jasmine Crowell w?ll grant the motion
for relief from the order dated December 16, 2016, pursuant to Bankruptcy ;Rule 9024,

Fed.R.Bank.P. 3008 and decide the City of Detroit’s motion on the merits. |

Respecifully submitt@} ,
By: (Z@wﬁ o
/ | /

oseph Dedvukaj (P51335)
1277 West Square Lake Road

Bloomfield Hills, Michig%m 48302

Dated: December 22, 2016 (248) 352-2110

Email: jdlawfirm@aol.com
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UNITED STATES BANKRUPTCY COURT

EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION o
InRe: Bankruptcy Case No. 13-538%4@6:3 =
o & -
City of Detroit, Michigan, Honorable: Thomas J. Tuckeri :8:% E —
52 N
Debtor. Chapter 9 z3 - "Lk
> I
PROOF OF SERVICE 0 = O

2 u»
The undersigned certifies that on December 22, 2016, the foregoing Dannt pﬁ»?ell,feom
Murphy, and Jasmine Crowell motion for relief from the order dated Dece i‘ ber 16, 2016, Re:
order of court to strike has been served on counsel for the City of Detroit by first class mail

addressed to Miller Canfield C/O Marc N. Swanson, located at 150 West Jefferson, Ste 2500,

Detroit, Michigan 48226. :

|
Jesgl kel s

oseph Dedvukayj //
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EXHIBIT A
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MIME-Version:1.0

From:mieb_ecfadmin@mieb.uscourts. gov

To:mieb_ecfadmin@localhost.localdomain )

Bec: USTPRegion09.DE.ECF@usdoj.gov, Annie_Delduca@mieb.uscourts.gov, debby_ronayne@nieb.uscourts.gov, Diane_Cunningham@mieb.uscourts.gov, J:

Message-1d:<49507386@mieh.uscourts.gov>
Subject:13-53846-tjt

"Striking Document” Ch 9 Content-Type: text/htm|

***NOTE TO PUBLIC ACCESS USERS*** Judicial COnfelance of the United States policy permits attomeys of recard and parties in a case (Including
pro se litigants) to receive one free electronic copy of all documents filed electronically, Iif receipt is required by law m directed by the filer. PACER
access fees apply to all other users. To avold later charges, download a copy of each document during this first vlewlng However, if the referenced
document s a transcript, the free copy and 30-page limit do not apply. ’

U.S. Bankruptcy Court
Eastern District of Michigan
Notice of Electronic Filing

The following transaction was received from Vozniak, Mary entered on 12/16/2016 at 12:18 PM EST and filed on 12/1 6/2016

Case Name: City of Detroit, Michigan
Case Number: 13-53846-4jt

Document Number: 11719

Docket Text:

Order of the Court to Strike: This pleading is stricken from the record because of failure to comply with deficiency notice! (related documents Response). So

Ordered by /s/ Judge Thomas J. Tucker.(RE: related document(s)[11692] Response filed by Creditor Danny Crowell, Creditor Jasmine Crowell, Creditor Leota
Murphy) (Vozniak, Mary)

This Notice of Electronic Filing Is the Officlal ORDER for this entry. No ORDER Is al?ched.

The following document(s) are associated with this transaction:

13-53846-4jt Notice will be electronically maited to:

Elizabeth M. Abood-Carroll on behalf of Creditor CitiMortgage, Inc.
bankruptcy@orlans.com, AN| HSOA@4stechnologies.com;anhsoa@gmail.com

Sam J. Alberts on behalf of Plaintiff Cfficial Committee of Retirees of the City of Detrolt, Michigan
sam.aliberts@dentons.com, dan.bamowski@dentons.com

Carla Orman Andres on behalf of Interested Party Godfrey & Kahn, S.C.
candres@gklaw.com

Mark A. Angelov on behalf of Plaintiff Ambac Assurance Corporation
mark.angelov@arentfox.com

Stephanie Lee Amdt on behaif of Creditor Steven Wolak
s.amdi@fiegeriaw.com, v.botz@fiegerlaw.com

Charles N. Ash on behalf of Creditor Merrill Lynch Capital Services, Inc. j
cash@wnj.com

Chartes N. Ash on behalf of Creditor UBS AG
cash@wnj.com

Charles N. Ash on behalf of Defendant Merill Lynch Capital Services, Inc.
cash@wnj.com

Charles N. Ash on behalf of Defendant UBS AG
cash@wnj.com

Mary K. Atallah on behalf of Creditor CitiMortgage, Inc.
bknotices-edm@potestivolaw.com

Karin F. Avery on behalf of Interested Party Detroit Retired City Employees Association
Avery@SiivermanMorris.com

httpsJ7serRiSE irck Bt bin/DiSHlayreceipt o1 6088083565035 14 £%-1 29933575016
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13-53846-tit Doc 11739 Filed 12/27/16 Entered 12/27/16 16:44:30 Page 6 of 39




©

IFRED STATES BANKRUPTCY.COURT
XSTERN DISTRICT OF MICHIGAN

. 00 NOV S8 O, SQUTHERN DIVISION ’
: u.s. BANKRU. 13-
InRe B MICHIGAN-DETS Bankruptcy Case To 13-538846
City of Detroit, Michigan, Honorable: Thomas J. Tucker
Debtor. Chapter 9

DANNY CROWELL, LEOTA MURPHY AND JASMINE CROWELL’S
SUPPLEMENTAL RESPONSE OPPOSING THE CITY OF DETROIT’S
MOTION TO ENFORCE ORDER |

At the recent hearing, the court requested that the parties Rrovide the court
with supplemental brief regarding the language of the approved ];3ankruptcy plan.
In doing some further research, it has been discovered that the City of Detroit
actually entered into a definitive agreement with the State of Mie‘(higan to pay
insurance claims to maintain its status as a self-insurer. The City of Detroit for
decades was self-insured for purposes of the Michigan No-Fault f@tatute, MCL
500.3101d, and was required to maintain its status as a self-insur:'er. If the City of
Detroit were to cease paying insurance claims, it would lose its status as a self-
insurer.

As a self-insurer the City of Detroit had unlimited liability; for no-fault
claims. However, if the City of Detroit had to purchase insurance in the
marketplace, it would necessarily incur greater expenses than it incurs as a self-

insurer.
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On December 10, 2014, claimants holding pre-petition claims were enjoined
from pursuing a recovery beyond what is provided for in the Plan. See 11 U.S.C.
524(a)(2), 901(a), 944.! It was made clear that claimants holding post-petition

claims may be entitled to pursue other remedies, as the claimants involved here are

doing.

On May 2™ 2013, the City of Detroit applied for a Certiﬁ?:ate of Self-
Insurance but the City did not qualify because it could not meet !;the net worth
requirement. (Exhibit A). The Michigan Department of Treasur%y agreed with the
Department of Insurance and Financial Affairs to put $15.2 million in escrow to
pay claims and judgments stemming from the City of Detroit’s obligations under
the Michigan No-Fault law which it could not pay. In exchange, the Michigan
Department of Insurance and Financial Affairs issued a Certificate of Self-
Insurance to the City of Detroit. (Exhibit B).

MCL 500.3101 mandates that the owner or registrant of a;motor vehicle

required to be registered in Michigan shall maintain “...security ifor the payment of

benefits under personal injury protection (PIP), property protecti'on insurance (PIP)

and residual liability insurance.” Security may be provided by purchasing

1 See also Plan, Article lil, Section D.3-5 at 49-50 (Docket #8045). |
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automobile insurance per MCL 500.2101 or by qualifying as a “%self—insured” fleet
owner of more than 25 vehicles under MCL 500.3101d.

In addition to having more than 25 vehicles the rules that a fleet owner must
prove to possess a net worth of more than $5 Million, Michigan iAdministrative
Code, R.257.538. The City did not meet the net worth criteria. 'I:fhe Michigan
Commissioner of Insurance and Industry Services was required To deny a self-
insurance certificate to the City of Detroit. Also important to note, Michigan

Administrative Code R.257.538(2)(d) provides that a Certificate of Self-Insurance

can be cancelled if the owner/registrant files a petition in bankruptcy or is declared

bankrupt by a federal court, which of course the City of Detroit was. The State of
Michigan and the City of Detroit then negotiated the language orthe Plan.
The dispute herein is of the type that this Court retained jyrisdiction under
the confirmed Plan. Article VII, Sections G and I of the confirmed Plan state:
Pursuant to sections 105(c), 945 and 1142(b) of the Bankr,uptcy Code and
notwithstanding entry of the Confirmation order and the occurrence of the
Effective Date, the Bankruptcy Court will retain exclusive jurisdiction over all

matters arising out of, and related to, the Chapter 9 Case and the Plan to the
fullest extent permitted by law, including, among other things jurisdiction to:

G. Resolve any cases, controversies, suits or disputes that may arise in connection
with the consummation, interpretation or enforcement of the Plan or any
contract, instrument, release or other agreement or document that is entered
into or delivered pursuant to the Plan or any Entity’s rights &rising from or
obligations incurred in connection with the Plan or such documents;

L Issue injunctions, enforce the injunctions contained in t’he Plan and the
Confirmation Order, enter and implement other orders or take such other

|
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actions as may be necessary or appropriate to restrain i

Entity with consummation, implementation or enforc
the Confirmation Order [.J*

For the reasons stated above, the City negotiated with the

over how to treat these No-Fault claims while maintaining the a

fnterferenc
Tnent of the Plan or

e by any

State of Michigan

bility to function as

a self-insurer of its vehicles. The specific provision of the Plan ifncorporating the

settlement provides:
“S. Payment of Certain Claims Relating to the Operation of
Vehicles

From and after the Effective Date, the City will continue to adm
directly or through a third party administrator) and pay valid pre

City Motor

inister (either
petition Claims for

liabilities with respect to which the City is required to maintain insurance coverage
pursuant to MCL § 500.3101 in connection with the operation of the City's motor
vehicles, as follows: (1) Claims for personal protection benefits as provided by
MCL § 500.3107 and MCL § 500.3108, for which insurance cox%erage is required
by MCL § 500.3101(1), shall be paid in full, to the extent valid, provided,

however, that the City will not be liable for or pay interest or atts
MCL § 500.3142 or MCL § 500.3148 on prepetition Claims for
protection benefits; (2) tort claims permitted by MCL § 500.313

residual liability insurance coverage is required by MCL § 5
MCL § 500.3131, shall be paid, to the extent valid, only up tg

orneys' fees under
personal

5, for which
00.3101(1) and

) the minimum

coverages specified by MCL § 500.3009(1), i.e., up to a maximum of (a)

$20,000 because of bodily injury to or death of one person in

any one accident,

and subject to that limit for one person, (b) $40,000 because

pf bodily injury

to or death of two or more persons in any one accident and (¢

) $10,000 because

of injury to or destruction of property of others in any accident; and (3) Claims for

property protection benefits under MCL § 500.3121 and MCL §

paid, to the extent valid, only up to the maximum benefits specif

500.3121; provided, however, for the avoidance of doubt, to the

Claim subject to subsections 2 and 3 above exceeds the applicab

2 pocket # 8045 at 69-70.

500.3123 shall be
ied in MCL §
extent any valid
le payment limits,

l
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the excess claim amount shall be treated as an Other Unsecured iClaim ora
Convenience Claim (as applicable). Nothing in the Plan shall qlischarge, release
or relieve the City from any current or future liability with respect to Claims

subject to insurance coverage pursuant to MCL § 500.3101

r Claims within

the minimum coverage limits in MCL § 500.3009(1). The City expressly
reserves the right to challenge the validity of any Claim subject Iio this Section
IV.S, and nothing herein shall be deemed to expand the City's obligations or

claimants' rights with respect to these Claims under State law.”

Important to note the significance of the word “operation of city vehicles”

because a claim is valid only if it falls within one of the statutory exceptions to

governmental immunity. The claims are valid here as provided lTy MCL 691.1405:

“Governmental agencies shall be liable for bodily injlllry and property

damage resulting from the negligent operation by any
employee of the governmental agency, of a motor veh
governmental agency is owner, as defined in Act No. 300

officer, agent, or
icle of which the
of the Public Acts

of 1949, as amended, being sections 257.1 to 257.923 of the Compiled Laws

of 1948 [the Michigan Vehicle Code]. [MCL 691.1405.]

In Stanton v Battle Creek, 466 Mich 611, 616; 647 NW2d 508 (2002), our

Supreme Court held that the exception’s reference to the definitions provided in the

Michigan Vehicle Code, MCL 257.1 et seq, applied only to the
did not provide for a statutory definition of “motor vehicle.”
consulted dictionaries and applied “an automobile, truck, bus,

driven conveyance” as the proper definition, noting that a

provided the correct interpretation of an exception to governmen

618. After Stanton, Michigan Courts held that a broom tractor, a

a hydraulic grader are all motor vehicles subject to the e:

word “owner,” and

§Instead, the Court
-or similar motor-
narrow definition
tal immunity. Id. at
tractor mower, and

rception. Regan v

. |
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Washtenaw Co Bd of Co Rd Comm’rs (On Remand), 257 Mich ?'App 39; 667 NW2d
57 (2003); Wesche v Mecosta Co Rd Comm, 267 Mich App 274; 705 NW2d 136
(2005), overruled in part on other grds Kik v Sbraccia, 272 Mich App 388; 726
NW2d 450 (2006) (conflict panel), rev’d in part, aff’d in part Wesche v Mecosta Co
Rd Comm, 480 Mich 75; 746 NW2d 847 (2008) (affirming Wesche). Thus, the
Plaintiffs’ have a “valid” claim under the Plan because the automobile was owned
by the City of Detroit and being operated by its employee is a motor vehicle.
(EXHIBIT C, DETROIT POLICE REPORT). .

Given that the term “operation of a motor vehicle” encompasses “activities

that are directly associated with the driving of a motor vehicle,” it is clear that any

injuries plaintiffs sustained from the accident resulted from the oferation of a motor
vehicle. See Seldon, 297 Mich App at 435; see also MCL 691. 14P5. Thus, Plaintiffs
have a “valid” claim because the City of Detroit is not shieli%led nor entitled to
governmental immunity. |

In accordance with the agreement with the State of Michigan, which allowed
the City of Detroit to continue operations, the Plan explicitly allows for the
Plaintiffs’ claims under the statute referenced, MCL 500.3101, which provides for

compensation for Plaintiffs’ claims for up to the State of Michijm minimum of

$20,000/$40,000. This agreement significantly reduces the City of Detroit’s
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liability since as a self-insured entity it had unlimited liability. It was a public

policy decision which brought the clause into existence. MCL 5;00.3 101 states:
500.3101 Security for payment of benefits required; period ﬁecurity required
to be in effect; deletion of coverages; definitions; policy of insurance or other
method of providing security; filing proof of security; "ins%er" defined.
Sec. 3101.

(1) The owner or registrant of a motor vehicle required to be registered in this
state shall maintain security for payment of benefits under personal
protection insurance, property protection insurance, and residual liability
insurance. Security is only required to be in effect durilhg the period the
motor vehicle is driven or moved on a highway. Notwithstanding any other
provision in this act, an insurer that has issued an autompbile insurance
policy on a motor vehicle that is not driven or moved on a highway may
allow the insured owner or registrant of the motor vehicle to delete a
portion of the coverages under the policy and maintain the comprehensive
coverage portion of the policy in effect.

Plaintiffs’ qualify under the provision for two reasons, (1) Plaintiffs claim is

under the residual liability insurance coverage, which the City s?'lf-insured and
agreed to pay; and (2) which the court does not have to decide, 1f the court agrees
the Plan carved out the preservation these claims, Plaintiffs clah#x is post-petition
because their claims arose when they met the serious impairment of an important
body function that affected their general ability to lead a normal life, which was

May 20, 2016, when the complaint was filed claiming they had sustained a serious

impairment of an important body function that affected their gen'eral ability to lead

a normal life.

The interpretation of the language of a confirmed Plan involved is within the

jurisdiction of the court. See In re Thickstun Bros. Equip. Co., Ix}c., 344 B.R. 515,
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522 (6™ Cir. BAP 2006); In re Lacy, 304 B.R. 439, 444 (D. Col . 2004)(“After
confirmation, the Bankruptcy Court retains jurisdiction to interp;et, enforce, or aid
the operation of a plan of reorganization.”); See also Miller v. United States, 363
F.3d 999, 1004-05 (9™ Cir. 2004)(“Although confirmation of a Plan generally acts
as a final order which binds all parties, regardless of whether they assented to the

plan, a plan which is ambiguous as to a material term is subject to interpretation by

a reviewing court.”).

In interpreting a confirmed plan, the Plan is controlling and disclosure
statement does not have res judicata effect. See In re Sonoma V, 34 B.R. 758, 761,
(9™ Cir. BAP 1983). |

The rules of contract interpretation apply to a bankruptcy pla.P. Plans are
interpreted “under the rules governing the interpretation of contL;acts.” Official
Comm. Of Unsecured Creditors v. Dow Corning Corp. et al (In le Dow Corning
Corp.), 456 F.3d 668, 676 (6™ Cir. 2006). Plans may be interpre‘fed according to
either state or federal common law canons of contract interpretaf‘:ion. See Inre K.D.
Co., Inc., 254 B.R. 480, 491 (10" Cir. BAP 2000).

There does not appear to be any relevant difference between federal and

Michigan law on how to interpret ambiguous contracts. A contrsfct is ambiguous if
it is “capable of more than one reasonable interpretation.” Mille1" v. United States,

363 F.3d 999, 1004 (9th Cir. 2004); see Smart v. Gillette, 70 F.BT!l 173, 178 (1* Cir.
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1995). Ambiguity exists “if the language is susceptible to two of more reasonable
interpretations.” City of Wyandotte v. Consol. Rail Corp., 262 F.3d 581, 585 (6th

Cir. 2001) (quoting D’ Avanzo v. Wise & Marsac, P.C., 565 N.W.2d 915, 918

(Mich. 1997)).

Generally, where an ambiguity exists courts consider extrinsip evidence to
determine the parties’ intent. (See EXHIBIT D, City of Detroit 10/29/13 letter
evidencing intent to process no-fault claims “before and since” bankruptcy in
regular course of business). If no such extrinsic evidence is avei\ilable, however,
courts apply rules of contract interpretation. See Mark v, Inc. v. Mellekus, 845
P.2d at 1235-36 (“In the event the parties do not offer evidence Qf the facts and
circumstances surrounding execution of the agreement and leadihg to conflicting
interpretations as to its meaning, the court may resolve any ambi[guity as a matter
of law by interpreting the contract using accepted canons of conﬁract construction
and traditional rules of grammar and punctuation.”). |

The Restatement reflects the federal common law. See e.g., Defenders of
Wildlife v. Salazar, 877 F. Supp. 2d 1271, 1292.

The Restatement contains the following contract interpretation rules:

1. Courts should interpret contract as a whole and interpr?t words in light of

all the circumstances and the principal purpose of the parties (§202);
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2. An interpretation that gives a reasonable, lawful, and effective meaning

to all terms is preferred to an interpretation that leaves a part

unreasonable, unlawful, or of no effect ((§203(a));

3. When the parties to a contract have not agreed to a term essential to their

rights and duties, reasonable terms should be supplied by the court

(§204); and

4. When choosing among reasonable meanings, the meaning is preferred

that operates against the drafter (§206).

As with contracts, the Court must interpret the Plan in light oif the

circumstances and the principal purpose of the parties. In re Realia, Inc., 2012 WL

833372, at *10 (9" Cir. BAP 2012)(ambiguous contract is interpreted in the light

of all the circumstances, and if the principle purpose of the parties is ascertainable,

it is given great weight). The City of Detroit Plan allows a certaiF class of claims

for “bodily injury or death” up to $20,000 single or $40,000 aggregate to meet the

minimum financial responsibility law of the State of Michigan. |

e Plan further

states “Nothing in the Plan shall discharge, release or relieve }the City from any

current or future liability with respect to Claims subject to ilrsurance

coverage pursuant to MCL § 500.3101 or Claims within the minimum

coverage limits in MCL § 500.3009(1).” The claimants fall into the “Operation

of City Motor Vehicles” class in which their claims were preser
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Detroit did not make any reference to pre-petition or post-petition claims or the

claim bar date. The City of Detroit did not make any reference t? claims filed or
any relative to the bar date. This provision was likely intended tc}> compensate
victims of motor vehicle accidents by giving victims up to the State required
minimum so the Michigan taxpayer and the Medicaid system is not overtaxed by
the City of Detroit’s bankruptcy. Indeed, the City of Detroit agreed to the Plan and

received the benefit of operating vehicles in the State of Michigan before, during

and after bankruptcy. It would further the principal purpose of the Plan, and is
consistent with the circumstances, to construe the Plan as giving the class of
claimants such as Crowells’ and Murphy the right to pursue a b ‘Idily injury claim

up to the aggregate maximum of $40,000, regardless of whether 'their claims were
|

Section 1123(a)(4) requires that a plan “provide the same tre \tment for each

pre-petition or not.

claim or interest of a particular class, unless the holder of a partic[;ular claim or
interest agrees to a less favorable treatment of such particular claiim or interest.”
“[Clourts have interpreted the ‘same treatment’ requirement to mean that all
claimants in a class must have the ‘same opportunity’ for recovety.” In re W.R.
Grace & Co, 729 F.3d 311, 327 (3d Cir. 2013).

A basic tenant of “same opportunity” is that all members of a|class be afforded

the opportunity, including disputed claims that are allowed later.|See In re Motors

13-53846-tjt Doc 11739 Filed 12/27/16 nEntered 12/27/16 16:44:30 Page 17 of 39



Liquidation Co., 447 B.R. 198, 215 (Bankr. S.D.N.Y. 2011)(Sec
requires a plan to provide the same treatment for each claim of a

Here, the City of Detroit Plan certainly does not take away C
Murphy’s right to same treatment as other members of the class,

provide for handling them differently. See In re Miller, 253 B.R.

tion 1123(a)(4)

particular class).

rowells’ and

or otherwise

at 460(plan did

not state that § 1141(d)(2) didn’t apply, or that confirmation would discharge

debts that would otherwise be non-dischargeable); In re Forklift

(

363 B.R. at 398

i
“Defendant would have had little or no reason at the time of the confirmation of

i

the Plan to suspect that its statutory rights were in danger.”). The Court should

|
therefore construe the Plan to give Crowells’ and Murphy the same treatment given

to holders of “Operation of City Motor Vehicle” class of claims 'Ithat were allowed

during bankruptcy.

A reasonable way to view this dispute is that the Plan omitte

| to specify

whether, how, and when a disputed “Operation of City Motor Vehicles” class of

claims that did not file a claim in bankruptcy would be treated or

Court should supply a reasonable term. Restatement, §204. See 2

Schellhorn, 280 B.R. 847, 854-55 (Bankr. N.D. Iowa 2002)(citin

‘allowed. If so, the
glso Inre

g the Restatement

for the proposition that the court may supply an omitted term comporting with

community standards of fairness and policy); Hutton Contracting

of Coffeyville, 487 F.3d 772, 784 (10" Cir. 2007)(in contracting

y Co., Inc., v. City

dispute, court can

| |
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fill gaps with terms that are reasonable in the circumstances). The Court should

conclude that Operation of City Motor Vehicles class of claillnants can pursue
a bodily injury or death claim within the maximum paramei}‘ers of the Plan.
See Restatement, §204, cmt d. (when supplying a reasonable term, the court may

look to the law). Interesting to note, is the letter dated October 29, 2013, from

City of Detroit’s attorney, James D. Noseda, which plainly demonstrates the

intent was that “Before and ‘since’ the bankruptey filing, thé City of Detroit
. |

has processed payment for amounts due under the law.” (Exhibit D). The

10/29/13 letter further states “If and when your client makes a'fdocumented

claim for 1" Party [No-Fault benefits], it will be processed in the regular course
of business”. Id. Thus, it was clearly the intent of the Plan to§ keep processing
no-fault claims in the regular course of business.

Finally, the Plan, like contracts, should be construed against flg drafter.

Restatement § 206; In re Schellhorn, 280 B.R. 847, 853-4 (Bankr. N.D. Iowa 2002;

In re Forklift LP Corp., 363 B.R. 388, 397 (Bankr. D. Del. 2007)(court construed
the Plan against the drafter); In re Harstad, 155 B.R. 500, 510-11 (Bankr. D. Minn.
1993)(ambiguous statement in a plan was insufficient to retain preference action);
In re Miller, 253 B.R. 455, 459 (Bankr. N.D. Cal. 2000), aff’d 284 B.R. 114, 119
(Bankr. D.N.M. 1999)(Plan strictly construed contract against drafter to protect

rights of non-drafter); In re Collins, 184 B.R. 151, 154-55 (Bankr. N.D. Fl.
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1995)(omission of language in plan dealing with post-confirmation interest

construed against drafter). Here, the City of Detroit drafted the Plan. The City of

Detroit failed to specify how disputed claims such as Crowells’ ?nd Murphy’s
would be handled if they were to be brought. The Court should ¢onstrue the
ambiguity against the City of Detroit and allow the Crowells’ an'd Murphy to
pursue their bodily injury claims to the aggregate maximum of $!40,000, which is
the maximum the City of Detroit agreed to pay for this class of o:laims in the Plan.

The broad language of the Plan clearly says “Nothing in the }lan shall

discharge, release or relieve the City from any current or future liability with

respect to Claims subject to insurance coverage pursuant to MCL § 500.3101

or Claims within the minimum coverage limits in MCL § 500.3009(1).” The
Plan did not require that the specified class of claims be filed before the bar
date. Thus, the Crowells and Murphy should be permitted tol: pursue their no-
fault claims under the express terms of the Plan and within the financial limits

of the Plan.

Wherefore the Plaintiffs, Danny Crowell, Leota Murphy, and |Jasmine Crowell

pray this Honorable Court will allow their claims to proceed as contemplated by

the Bankruptcy Plan for the self-insured City of Detroit for the ré‘asons stated
|

herein.
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Respectfully submitted,

THE JOSEPH DEDVUKAJ FIRM, P.C.
n

By: G ,@%7

Attorney for the Plaintiffs

1277 West Square Lake Road

Bloomfield Hills, Michigan 48302

Dated: November 28, 2016 (248) 352-2110

PROOF OF SERVICE

)
|
The foregoing has been served on counsel for the Ci ytroiq through e-mail.

l
By: /s bh Dedvuka I
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MEMORANDUM OF UNDERSTANDING |
Between the ;
MICHIGAN DEPARTMENT OF INSURANCE AND FINANCIAL SERVICES
' and the
MICHIGAN DEPARTMENT OF TREASURY

CITY OF DETROIT - CERTIFICATE OF SELF INSURANCE ESCROW

|. PURPOSE AND BACKGROUND: :

1. The purpose of this Memorandum of Understanding [MOU] is to describe the
commitment from the Michigan Department of Treasury [Treasury] fojthe

Michigan Department of Insurance and Financial Services [DIFS] concerning funds
that Treasury intends to escrow and Issue in the event the City of Detroit [City] does
not pay claims and judgments relative to the City's Self Insurance Ce{tiﬁcate under
the authorily of the Michigan Administrative Code - Certificates of Noa;,Fault Self-
Insurance [the Code] [R 257.531 ef seq.]. L
!

2. On May 2, 2013, the Clty submitted a certificate of self insurance application
[application] to the Director. The City asked the Director to issue a ceitificate of self
insurance under authority the Cods, section 3101 of the Insurance que of 1956
{MCI 500.31011. This certificate would enable the City to comply with state law
requlring insurance on vehicles it operates.

As reported on the application, the City's net worth is ($371,973,905).This negative
amount fails to meet certificate of self insurance qualifications requiring a net worth
greater than $5,000,000; a sound financial condition and utilization of financial
practices and methods that would not bring into question the ability to pay claims
fully and in a timely manner. [Rule 2 (2)(d) and (e); R 257.532).

Rule 8 of the Code [R 257.538] allows the Director to disapprove the a{pplication of
an applicant who fails to possess a qualification for the issuance of a c;ertiﬂdate of
self Insurance as set forth in R 257.232, The Director intended to deny the City's
application for this reason.

In reliance on Treasury's commitment to escrow funds and to pay claims and
judgments, the Director will Issue a Certificate to the City.

RS AT R St

. ﬂ e .'-::"‘:f:té‘.::’ /
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Memorandum of Understanding
Page 2

iIl. TREASURY AGREES TO:

1. Escrow an amount of at least fiftesn million, two hundred thou_sapd dollars
($15,200,000) in a separate segregated account to be used fo pay T':lalms during
the period of the Certificate of Self Insurance issued to the Cliy. _

|
2, If the Clty Is unable to or falls to pay a judgment or claim pursuarit to the law,
make appropriate payments from the escrowed funds,

lil. MDIFS AGREES TO:

1. lséue a Certificate of Self Insurance to the City for a period of one year,
beginning June 9, 2013. I
|

2. Perform its responsibilities under the Cade,

IV. EFFECTIVE DATE AND LENGTH:

1. This MOU goes Into effect when both partles have signed it and shall be in
effect for the duration of the Certificate of Self Insurance issued to the City,

DEPARTMENT OF INSURANCE AND FINANCIAL SERVICES

gl 74 A clulz
R. Kevin Clinton Date
Director

Department of Insurance and Financial Services
Lansing, Michigan

DEPARTMENT OF TREASURY

. W s / 2¢ /z J9/.3
Mary G. MhcDowell - Date '
Chief Deplity Treasurer

Department of Treasury
Lansing, Michigan

L UEBRMEINTDAOTII0A5-25 | Gl DAMTALA £ REleied D9/0T164 324880 FRRRERT 20
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State of Michigan
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Certificate Number 695

Department of Insurance and Financial Services

Lansing, Michigan

I, R. Kevin Clinton, Director, certify that

City of Detroit
611 C.AY.M.C.
Detroit, Ml 48226-3462

Coverage Effective: 06/09/2013 thru 06/09/2014

Qualifies as a self-insurer for the purposes of Act 204, P.A. 2012,

This certificate covers all vehicles owned or registered by the named self-insurer.
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R. Kevin Clinton, Director

gl

Dated
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‘Authordy: 1949 PA 300, 5¢6.257,622 Extemal Crash D Page 1
Complance: Requiced MSP UD-10E .
Penaly: $100 andfor 90 days (Rov 1172008) 236305 | tnciteme 236305 mroclass:
STATE OF MICHIGAN TRAFFIC CRASH REPORT opon
Open
ORI Reviewer
MI8234913 Detrolt Police Department
Crash Dzls CrashTime  [No.of Units [Crash Type | Special Clrcumnsiances 8peciziLl
06/03/12013 11:20 02 |Rear End OSchoctBus _ ONAandRun___ OPeeiagPotes | © Filal O NonTrafficAma O ORWSaowmobile
County Tratic Control Retatlonto Roadway Special Study Westher Ares
82 - WAYNE Signal On Road None Clear 10 - NON-FRWY Straight roadway
Clty/Twsp | Construction 2ono (if spplicable) Light lim Condltion |'?ow Lanos  [Spoedlimi  [Postes
Typo Lane Closed Acthvlty |
99 - DETROIT Daylight Dry ! 03 26 Yes
Prefx Rosd Name Rogd Type Suffix Oividsd Roadway
CADILLAC AVE
Distaace (1) Traffic Way Aacrm Control
5.0 FeotW 04 - One-way traffic 01> No access contro!
Prafix tatersectisg Rosd Road Typa Suffix i Divided Roadway
RANDOLPH !
2] Unll Number] Un Keown |State  Driver License Number IT of Birth (Age) Licsnsa Typs Endorsemen! Sex  |Tolal Qecupants |t Adlion
| OOperator OCycle
Yes MI P620730847128 02/18/1955 {58) vyl Sheemel D2 [12-Unable to stop
Oriver Informa ! Pasith
RAUL VILLANUEVA PEREZ had o |
29176 MEADOWLARK ST
LIVONIA Mi 48164 (313)506-3866 [¢] |
) Griver Condition mtmm rma Trapped T
o1 ©O2 O3 O4 O5 08 O7 O8 O% O%9 No ;
D
OYes o No ORefused @ Not Offercd est Rosulls ove Tost Resuns cmmgl?:zu:::om QOther
Tl TestType OFicld _ OPBY OBrusth  OBlood  OUrlns
| Velids Regtsiration [state olicy # Spocia! Vohiclas Private Talter Typd Vehicie Defect
Ml |CITY OF DETROIT
VIN Vehkla Maks Mode) Yedr Vehicla Typo
._ 1FTRF12W09KB16040 Descrption FORD PU Passenger Car
gj Locals Fustimpact Extont of Damage |Drveable Vehide Clrection [VghkgyUse ,Adlan Pror B
- £ Bomace o1 o0 | o Yes e i 01 - Golng Stralght Ahead
47 Sequenca of Events First Fourth
&l MOST harmiul evenl) « 17 - Motor veh In transport
Passanger Informaticn Dzln of Bl %% n [Rastraint [Hosphial
HANDSOME NATHANIEL GLOVER M 04 [None
49486 REDFERN qmea Trapped
48219  (313)510-1324 o tequ!pped None
Passenger laformation ) rn F&mm Restralnt [Hosplta!
Alrbag Deployed IEjedul Trapped  |Ambulance
Passenger (nformation Dt of Bith (Age) Sex |Position [Restralmt [Hosplal
3 injury  |Alrbag Deployed epped  |Ambulanco
Passenger Information Dats of Birth {(Age) ISCX Rostrainl [HospXal
I
Injury  |Alrbag Deployed  [Bjocted ]Teapped i
Passenger Infsrmation Dato of Birth {Age) Js“ ,Puﬁﬂm |Restrelnt [Hesphe! '
Injury [Albeg Deployed  [Ejecled |Trapped [Ambulance
Passenger Information ’ Date of Birth {Age) Sex  |Posttion [Restraint Hospta!l ¢ o
tnjury  [Alrbag Deployed IE}:ﬂou Trepped  [Ambulsnce ‘r 3
ET Canter Information Cenior Sours [GVWR llcé'mc UsBoT NPSC
Drver's COL Type  Endorsomants (COL Exemgt [COL Restrictions o
St | 3 |omomomomon
S Intersutentrasiate  [Vehicls Typo nmuampgg% g Foutth Cargo Body Typs  [Medical Card Materlal wlm- lam-
OFfzcard OCsrgo
Information Owner
Person Advised of Damsged Tratfic Conirol FW Propedty e
Contact Nams :
CantactDste: Ownerand Phone
Centact Tine :
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. ( {
Z4] Unit Number Unlt Known [State  Driver License Number Date of Bith(Age) Liceass Type Endorsements  [Sex  |Tota) P F Action
» Operalor OCycle
02 |Yes |Wi c540085067077 01/29/1968 {44) e SReemeation | F ‘04 |00-None
Unli Typs | Driver Information injury  [Posiion [Restralat [Hosph
BEVERLY ANTOINETTE CROWELL
13129 HOUSTON WHITTIER
MV DETROIT M1 48205 (313)5624-7229 (o] 01 04 |[Nonse
Driver Condlica interdock [Ejected  |Trapped JAlsbag Deploy
Sl 1 02 03 04 05 O8 07 O8 On O No No None
‘Alcohol [
H OYes  eNo  ORefused  ®NolOffered TeuResws 008 Tost Resuas| | O s OOther
TestTyps  OField _ OPBY OBreath  OBlood Urdas TesiType OBlkod  OUdne
Vehicle R Stte |1 olicy # [Towed ToBy 2 [Spucial Vehicles Prvals Trafier Type Vehicla Gefect
%] 2KV Q81 Ml ISTATE FARM 393496880122 DRIVEABLE r
,} VIN Vehicle Make Model Color Year Vehicle Type
S| 1FAFP24115G164998 | Pescripton FORD 4DR DBL 2005 |Passenger Car
Locatizn :6! Flrst Impact Extent of Damage [Driveabie fcls Dircetion  [Vehicle Use lAdllm Prior
fealosiDEmage g5 I 02 02 Yes E 01 - Private 04!+ Stopped on roadway
Sequenco of Events First Second Third Fourth
| (@ Indicates MOST hzmnid avent) 17 - Motor veh in transport
Passengor Information TOats of Bian (Age) Sex [Posillon [Restraint [Hospltal
DANNY CROWELL 10/1111860(52) |M | 02 § w
18051 HOOVER ST Injury |Albag Deployed i
DETROIT M1 482058 (6517)862-3591 ¢ INo |
Passenger Information Date of Bith (Age) i
LEOTA MURPHY 0113011954 (89) | £ !
43129 HOUSTON WHITTIER Injury  |Albag Deployed l
DETROIT M 48205 ({313)408-2974 ¢ [No I
Passenger information Date of Birth (Age) Sex )
JASMINE CROWELL 20 F
9326 HAYES ST Injry  |Alrbag Deployed
DETROIT M1 48213  {313)624-7229 0 |Not equipped
Passenger (aformation Date of Birth (Age) ,s -»
Injury  JAlrbag Deployed
Passenger nformation
Passanger information
Infuryd 23 Dcploysd Ispaea Trapped |Ambulsnce ‘
Carier Information 5 ~ Carder Source lcvm ,cccm: usooT lupsc
@ Drivers COL Type _ Endorsements COL Exemit_ |COL Rastrctions
Sn S8 3 SEm. 023 029 O30 035 03
Interstatedntrmsials  [Vehicls Typo T’FZ;‘;"‘ Axl Per M Icamoaoc!y'l'ypo lmuhel Card Materal iD# Class #
A ; OFlacard  OCango Sp!
t4 Owner Information Owner Information
*é_’ ABOVE DRIVER
o
Whness Informalicn Witness Information
{investigated Reported Date (Timo) 18t Investigator Name (Badge) I!nd tnvestigstor Name (Bedge) Photo By
@1 8eene. yog |06/03/2013(11:40)  [WILLIE JOHNSON (164)
Namstive |[Ciagram

NOT REQUESTED.

External #: 235306
incldent #: 236306

VEH#2 WAS STOPPED ON THE ROADWAY WAITING FOR RED LIGHT TO
TURN GREEN WHEN HER VEH WAS REARENDED BY VEHi#1. ALL
OCCUPANTS OF VEH#1 STATED NO INJURY. PASSENGER DANNY
CROWELL OF VEH#2 STATED HE HAD A HEADACHE AND LEOTA
MURPHY PASSENGER OF VEH#2 STATED SHE WAS SHOOK UP. EMS
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. COLEMAN A. YOUNG MuNICIPAL CENTER

= JAMES D. NOSEDA 2 WOODWARD AVENUE, SUITE 500
«22%7e DETROIT, MICHIGAN 48226-3535
E_mm‘_:;m;“ 313:2373057 PHONE 313+22494550
Crry oF DETROIT IL: NOSEJ@DETROITMLGOV FAX 313224¢5505
LAW DEPARTMENT : | WW\W.DETROITMI.GOV
October 29, 2013 ;

Joseph Dedvukaj
Attorney

1277 W. Square Lake Road
Bloomfield Hills, MI 48302-0845

RE:  Sherlanda Jones v City of Detroit, Wayne County Circuit Court, 13-012439-NF

On September 23, 2013, you filed the above referenced lawsuit seeking to recover for alleged
personal injury suffered by Sherlanda Jones on September 12, 2012 while ﬁding on a City of
Detroit bus. The lawsuit was filed in violation of the automatic stay that arose under Section 362
of the Bankruptcy Code (11 USC § 362). Notice to that effect has been filed and served upon
you.

By letter dated October 21, 2013, addressed to me and to State of Michigan Assigned Claims
Plan, you assert that the City’s bankruptcy filing has left your client “with potentially no
recovery.” The assertion is preposterous. Before and since the bankruptcy filing, the City of
Detroit has processed, in the regular course of business, claims made for personal protection
benefits and has processed payment for amounts due under the law. As of this date, we have no
record of your client having made or documented a claim for benefits.

Your client also is not entitled to payment from the assigned claims plan. MCL 500.3114(3)(c)
governs when payment is due to a person injured while a passenger on a City bus. MCL
500.3114(4)(b) does not apply to bus passengers covered under Section 3114(3). Accordingly,
we will not be providing you with information regarding the insurance carried by a City bus
driver. |

Be advised that the bankruptcy stay was extended by Judge Rhodes to clai 18 against any City
employee sued for actions taken in the scope and course of employment.mlix‘l;rou attempt to pursue
a claim against the bus driver, we will seek appropriate relief, including sanctions under 11 USC

§ 362(h).

If and when your client makes a documented claim for 1* Party No-Fault benefits, it will be-
processed in the regular course of business. : ~

Q7.==—~4

J A@. Noseda
copy:~ State of Michigan Assigned Claims Plan

P.O. Box 532318
Livonia, MI 48153-2318

KADOCS\LITINOSENA20000\LTRUN3048.WPD
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e U-44209 0645-2 def2 13-53846
David Gilbert Heiman
901 Lakeside Avenue
Cleveland, OH 44114

065846 3303 1 SP 0.465 48302 82 8186-1-67875
ul|||l|||||||u|'|||||l|||l|||||||l||||||||||||||||||||l||l|n|||
Joseph Dedvukaj |

12774 West Square Lake Road
Bloomfield Hills, Ml 48302

|
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UNITED STATES BANKRUPTCY COURT
Eastern District of Michigan
211 West Fort Street
Detroit, MI 48226

Case No.: 13-53846-tjt
Chapter: 9
In Re: (NAME OF DEBTOR(S))
City of Detroit, Michigan
2 Woodward Avenue
Suite 1126
Detroit, MI 48226

Social Security No.:

Employer's Tax L.D. No.:
38-6004606

NOTICE OF DEFICIENT FILING
|

It has been determined that the following document(s) are Missing and/or Non—Compliant:

11692 - Danny Crowell, Leota Murphy And Jasmine Crowell's Supplemental Responset Opposing The City Of
Detroit's Motion To Enforce Order(related document(s): 11357 Motion to Enforce Motion to Enforce Order, Pursuant
to Sections 105, 501, and 503 of the Bankruptcy Code and Bankruptcy Rules 2002 and 3003(c), Establishing Bar
Dates for Filing of Proofs of Claim and Approving Form and Manner of Notice Thereof|aga) Filed by Creditors
Danny Crowell , Jasmine Crowell , Leota Murphy (ckata)

Proof of Service Missing. l

!

is defective as indicated: |
I

[d Acceptable List of Creditors Missing |
0 Acceptable List of Creditors Not Uploaded |

[J Amended Document Missing or Non—Compliant (To be filed with Cover Sheet for %\mendments in its entirety
as one PDF) :

Application to Have the Chapter 7 Filing Fee Waived Missing or Non—Compliant
Bankruptcy Petition Cover Sheet Missing or Non—-Compliant

Bankruptcy Matter Civil Case Cover Sheet Missing ‘
Brief Missing |

Oooooano

Certificate of Exigent Circumstances—Credit Counseling Waiver Missing

0O Cover Sheet for Amendments to Schedules and or Statements Missing or Non—Compliant (To be filed with
corrected document in its entirety as one PDF)

[0 Electronic Signature does not match login

[ Electronic Signature Missing or Incorrect Format ECF Procedure 11 (d)(1)

[J List of 20 Largest Unsecured Creditors Missing

7 Motion for Approval of Certificate of Exigent Circumstances (109)(h)(3)(A) Missin
[0 Motion to Convert under 11 USC 706(a)(Rule 9013) Missing

[0 Motion to Excuse Credit Counseling (109)(h)(4) Missing

[0 Notice of Objection to Claim Missing or Non—-Compliant

[0 Notice of Special Appearance (LBR 9010-1(c)) Missing or Non—Compliant ’

)
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[0 Notice to Respondent Missing or Non-Compliant
[0 Original Signature Missing or Non—~Compliant ’
[0 Petition Non—Compliant (To be filed in its entirety) |
Proof of Service Missing or Non—-Compliant

[ Proposed Order Missing

[0 Statement of Attorney for Debtors 2016b LBR 9010-1c Missing or Non—Compliant
[ Statement of Corporate Ownership Missing ‘
[0 Statement of Petition Preparer Pursuant to F.R.Bankr.P.2016 (c) Missing

A corrected/missing document must be filed with the court within seven (7) days of this notice. If not corrected, the
case may be dismissed or an order striking the document from the record may be entered by the Court. The new
document filed should be identified as "CORRECTED"'.

Dated: 12/6/16
BY THE COURT

|
Katherine B. Gullo, lClerk of Court
U.S. Bankruptcy Court
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- UNITED STATES BANKRUPTCY COURT
F \LED EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

: 20 |
ey P22 |
In Re: 8% EC | COURT Bankruptcy Case No. 13-538845
BANK““"‘ X FRort
City of%_qa Mﬁhagan Honorable: Thomas J. Tucker
Debtor. Chapter 9
/
PROOF OF SERVICE

I, Joseph Dedvukaj, hereby certify that on November 25, 2016, | personally served a
copy of Crowells and Murphy’s supplemental brief and exhibits A-D regarding the issue of the
language of the Plan on the following attorney of record:

Marc N. Swanson
Miller Canfield

150 West Jefferson
Suite 2500

Detroit, Michigan 48226

|
Ozﬁé—éﬂ

Jose}{h Dedvukaj ‘
1277 West Square Lake ‘
Bloomfield Hills, Michigan 48302 I

(248) 352-2110
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ECF Training Registration

<9 Please Print for your records

You should receive an email confirmation shortly.

Registration Confirmation for 09:00 AM on Friday, Jan 27, 2017 in;

Detroit

United States Bankruptcy Court
211 W. Fort St.,, 21st Floor
Detroit, Michigan 48226

Please refer to ID: 9149A981 (this is not your ECF ID) for inquires.

|
To Cance! Registration please follow the following link: http:/fiwww.mieb.uscourts.gov/apps/ecfTraining/Cancel. cfm?UUID=9149A981
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