
29313960.2\022765-00213

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CITY OF DETROIT’S MOTION UNDER THE ORDER,
PURSUANT TO SECTIONS 105 AND 502 OF THE BANKRUPTCY CODE,

APPROVING ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES TO PROMOTE THE LIQUIDATION OF CERTAIN

PREPETITION CLAIMS AGAINST THOMAS MCCRACKEN,
MICHAEL KEARNS, AND RICHARD CADOURA

The City of Detroit, Michigan (“City”), by its undersigned counsel, files its

City of Detroit’s Motion Under the Order, Pursuant to Sections 105 and 502 of the

Bankruptcy Code, Approving Alternative Dispute Resolution Procedures to

Promote the Liquidation of Certain Prepetition Claims Against Thomas

McCracken, Michael Kearns, and Richard Cadoura (“Motion”). In support, the

City respectfully states as follows.

I. Introduction

Three years ago, the City designated for liquidation the claims of claimants

Thomas McCracken, Michael Kearns, and Richard Cadoura (“Claimants,” and

with the City, the “Parties”) by filing stay modification notices. Under the terms of

the Order, Pursuant to Sections 105 and 502 of the Bankruptcy Code, Approving

Alternative Dispute Resolution Procedures to Promote the Liquidation of Certain
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Prepetition Claims (“ADR Order,” Doc. No. 2302), Claimants were required to

liquidate their claims reasonably promptly after designation. Three years later,

Claimants have done nothing. Claimants’ inaction indicates that they have

abandoned their claims.

The ADR Order provides that if a claimant fails to comply with the ADR

Order or cooperate in liquidation of its claim, the Court may disallow and expunge

the claim. The City asks the Court to enter an order to do just that, disallowing and

expunging Claimants’ claims for failure to comply with the ADR Order.

II. Background

A. Key points from the City’s Bankruptcy Case and the ADR Order.

On July 18, 2013, the City commenced this chapter 9 case (“Bankruptcy

Case”). On December 24, 2013, the Court entered the ADR Order. The ADR

Procedures are attached to the ADR Order as Annex I. The ADR Order explicitly

approves the ADR Procedures. ADR Order, ¶ 2 (“For the avoidance of doubt, all

of the terms and provisions of the ADR Procedures are approved, whether or not

such terms and provisions are restated below.”)

Section I.A of the ADR Procedures states that, with limited exceptions,

“[t]he City may designate for liquidation pursuant to the ADR Procedures any

proof of claim . . . by serving a notice (the ‘ADR Notice’) on the applicable

claimant . . . .” Paragraph 9 of the ADR Order provides an alternative:
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The City in its sole discretion (a) may elect not to send an
ADR Notice to the holder of an Initial Designated Claim
and (b) instead file and serve on the applicable
Designated Claimant a notice (a ‘Stay Modification
Notice’) that the Stay/Injunction is lifted to permit the
underlying claim to be liquidated in an appropriate non-
bankruptcy forum. In that event, immediately upon the
filing of the Stay Modification Notice, the
Stay/Injunction shall be deemed modified with respect to
the applicable Initial Designated Claim solely to permit
the liquidation of the claim in a non-bankruptcy forum
[. . . .]

Paragraph 10 of the ADR Order states

If the Stay/Injunction is modified as a result of a Stay
Modification Notice, the liquidation of each applicable
Initial Designated Claim shall proceed in [. . .] such other
non-bankruptcy forum selected by the Designated
Claimant . . . .

Although the ADR Order does not express a strict time frame for liquidation, the

ADR Order almost certainly contemplates that liquidation should begin within a

“reasonable” time. See Zevitz v. Zevitz (In re Zevitz), 230 F.3d 1361 (6th Cir.

2000) (table dec’n) (“In construing a court order, the most important factor in

determining the meaning is the intention of the judge who entered the order.”).

The ADR Procedures contain a procedure for their enforcement:

If a Designated Claimant fails to comply with the ADR
Procedures, negotiate in good faith or cooperate with the
City as may be necessary to effectuate the ADR
Procedures, the Bankruptcy Court may, after notice and a
hearing, find such conduct to be in violation of the ADR
Order or an abandonment of or failure to prosecute the
Designated Claim, or both. Upon such findings, the
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Bankruptcy Court may, among other things, disallow and
expunge the Designated Claim, in whole or part, or grant
such other or further remedy deemed just and appropriate
under the circumstances, including, without limitation,
awarding attorneys’ fees, other fees and costs to the City.

ADR Procedures, Section II.G.

B. The City’s confirmed Plan reaffirmed the use of the ADR
Procedures to resolve claims post-confirmation.

In late 2014, the City filed its Eighth Amended Plan of the Adjustment of

Debts of the City of Detroit (October 22, 2014) (“Plan,” Doc. No. 8045). The Plan

was confirmed and subsequently became effective on December 10, 2014

(“Effective Date”) (Doc. No. 8649). The Plan provides that the City will continue

using the ADR Procedures to resolve claims after the Effective Date. Plan, Art.

VI.A.2. The Court retained jurisdiction to allow or disallow claims and to enforce

orders it had previously entered. Plan, Art. VII. A, O.

C. Factual background regarding the Claimants

In 2009, the Claimants sued the City in state court asserting various claims.1

The City succeeded in having the lawsuit dismissed, but the lawsuit was reinstated

on appeal. After that, the lawsuit stalled for seven months. Eventually, Claimants

retained a new attorney who began to move the matter forward again.

1 Essentially, the three Claimants claimed that they had unfairly been passed over
for promotion or otherwise discriminated against because of their race. See
Exhibit 6-1. The City vigorously disputes these allegations.
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A trial was scheduled. On the first day of the trial, however, rather than

proceed, Claimants’ new counsel proposed that the matter be sent to binding

arbitration. Although the City had prepared for trial, the City consented to this

proposal. The judge ordered the Parties to binding arbitration and dismissed the

matter. The parties selected Warfield Moore to arbitrate their dispute.

Arbitration was delayed several times at Claimants’ request, and then was

stayed indefinitely when the City filed for bankruptcy protection.

On February 21, 2014, Claimants filed claim numbers 682, 683, and 685,

asserting claims for $100,000 on behalf of Cadoura, Kearns, and McCracken,

respectively (collectively, the “Claims”).2 The City attempted to negotiate a

settlement of the Claims, but negotiations broke down and the Claimants’ second

attorney withdrew. Thus, on May 2, 2014, the City filed and served Stay

Modification Notices on each of the Claimants. (“Stay Modification Notices,”

Doc. Nos. 4379-81.) Each Stay Modification Notice included a statement in bold:

Note that, if you do not promptly proceed with the
prosecution of the Claim(s) in the applicable non-
bankruptcy forum, the City reserves its right to seek
appropriate relief from the non-bankruptcy forum or
the Bankruptcy Court, including, without limitation,
the disallowance and expungement of the Claim(s).

2 As the Claims are substantially similar to each other, only Claim 682 is attached
as Exhibit 6-1 as an example).
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E.g., Stay Modification Notice, Doc. No. 4379, p. 5. On the same day it filed the

Stay Modification Notices, the City mailed a letter to the Claimants. Claimants

Letter, attached as Exhibit 6-2. In its Claimants Letter, the City advised Claimants

that Stay Modification Notices enabled the agreed-upon arbitration to proceed.

The Claimants Letter asked the Claimants to provide available dates in August

2014 for the arbitration. Finally, it advised Claimants that if they did not respond

promptly, the City would move to disallow their Claims. The City sent Arbitrator

Moore a letter contemporaneously with the Claimants Letter, briefly summarizing

the Claimants Letter for him. Arbitrator Letter, attached as Exhibit 6-3.

It has been three years. Claimants have yet to take any action to liquidate

their Claims.

III. Argument

Claimants have abandoned their Claims. They have been given three years

to liquidate their Claims. Instead, they chose to abandon them.

Once a claimant has been served with a Stay Modification Notice, the ADR

Order mandates that the claimant must proceed to liquidate his or her claim. ADR

Order, ¶ 10 (noting that liquidation “shall proceed”). Although the ADR Order

does not specify when the liquidation must begin, it is unlikely that the Court

intended to allow claimants months or years to begin the process. Id.; Zevitz, 230

F.3d 1361. After three years of waiting, it is fair to say that the Claimants “[have]
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fail[ed] to comply with the ADR Procedures, negotiate in good faith or cooperate

with the City as may be necessary to effectuate the ADR Procedures . . . .” ADR

Procedures, Section II.G. As such, the Court “may, among other things, disallow

and expunge the [Claimants’] Claim[s] . . . . or grant such other or further remedy

deemed just and appropriate under the circumstances, including, without

limitation, awarding attorneys’ fees, other fees and costs to the City.” Id.

The Stay Modification Notices expressly warned Claimants that failure to

prosecute their Claims could result in disallowance and expungement of the

Claims. E.g., Stay Modification Notice, Doc. No. 4379, p. 5. The City thus moves

the Court under Section II.G. of the ADR Procedures and asks the Court to

disallow and expunge the Claims. If the Claimants still wish to liquidate these

Claims, they may respond to this Motion and explain why they have been silent for

so long. If not, then Claimants’ continued silence should be construed as a waiver

of the Claims and consent to the relief requested.

IV. Statement with respect to E.D. Mich. LBR 9014-1(h).

The City did not seek concurrence for the relief sought in this Motion. The

rule contemplates that “concurrence of opposing counsel” be sought, and to the

best of the City’s knowledge, Claimants have not been represented by counsel

since their last known attorney withdrew in early 2014. Additionally, because the

City can only contact the Claimants via first class mail, seeking concurrence would
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essentially require the City to serve the Claimants with the Motion, wait a

reasonable period for a response, and then, if none is received, serve the Motion

again to begin the notice period. In this instance, seeking concurrence is thus

unduly burdensome as it would merely duplicate the normal process of service of

the Motion.

V. Conclusion

For these reasons, the City respectfully requests that this Court enter an

order in substantially the form as the one attached as Exhibit 1, (a) granting the

Motion; and (b) disallowing and expunging the Claims.
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June 8, 2017 Respectfully submitted,

By: /s/ Marc N. Swanson
Jonathan S. Green (P33140)
Marc N. Swanson (P71149)
Ronald A. Spinner (P73198)
MILLER, CANFIELD, PADDOCK AND
STONE, P.L.C.
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
green@millercanfield.com
swansonm@millercanfield.com

Charles N. Raimi (P29746)
Deputy Corporation Counsel
City of Detroit Law Department
2 Woodward Avenue, Suite 500
Coleman A. Young Municipal Center
Detroit, Michigan 48226
Telephone: (313) 237-5037
Facsimile: (313) 224-5505
raimic@detroitmi.gov

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT LIST

Exhibit 1 Proposed Order

Exhibit 2 Notice

Exhibit 3 None

Exhibit 4 Certificate of Service

Exhibit 5 None

Exhibit 6-1 Claim 682

Exhibit 6-2 Claimants Letter

Exhibit 6-3 Arbitrator Letter
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EXHIBIT 1 – PROPOSED ORDER

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

[PROPOSED] ORDER GRANTING CITY OF DETROIT’S MOTION
UNDER THE ORDER, PURSUANT TO SECTIONS 105 AND 502 OF THE

BANKRUPTCY CODE, APPROVING ALTERNATIVE DISPUTE
RESOLUTION PROCEDURES TO PROMOTE THE LIQUIDATION OF
CERTAINPREPETITION CLAIMS AGAINST THOMAS MCCRACKEN,

MICHAEL KEARNS, AND RICHARD CADOURA

This matter, having come before the court on the City of Detroit’s Motion

Under the Order, Pursuant to Sections 105 and 502 of the Bankruptcy Code,

Approving Alternative Dispute Resolution Procedures to Promote the Liquidation

of Certain Prepetition Claims Against Thomas McCracken, Michael Kearns, and

Richard Cadoura (“Motion”) upon proper notice and a hearing, the Court being

fully advised in the premises, and there being good cause to grant the relief

requested,

THE COURT ORDERS THAT:

1. The Motion is granted.

2. Claim numbers 682, 683, and 685 are disallowed and expunged.
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3. The City's claims agent is authorized to update the claims register

accordingly.

13-53846-tjt    Doc 11901    Filed 06/08/17    Entered 06/08/17 15:38:10    Page 12 of 35



29313960.2\022765-00213 3

EXHIBIT 2 – NOTICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

NOTICE OF OPPORTUNITY TO RESPOND TO
CITY OF DETROIT’S MOTION UNDER THE ORDER,

PURSUANT TO SECTIONS 105 AND 502 OF THE BANKRUPTCY CODE,
APPROVING ALTERNATIVE DISPUTE RESOLUTION

PROCEDURES TO PROMOTE THE LIQUIDATION OF CERTAIN
PREPETITION CLAIMS AGAINST THOMAS MCCRACKEN,

MICHAEL KEARNS, AND RICHARD CADOURA

The City has filed its City of Detroit’s Motion Under the Order, Pursuant to

Sections 105 and 502 of the Bankruptcy Code, Approving Alternative Dispute

Resolution Procedures to Promote the Liquidation of Certain Prepetition Claims

Against Thomas McCracken, Michael Kearns, and Richard Cadoura (the

“Motion”). Your rights may be affected. You should read these papers

carefully and discuss them with your attorney. If you do not want the Court to

enter an Order granting the Motion, by June 26, 2017, you or your attorney must:

1. File with the court a written response or an answer explaining your

position at:1

1 Response or answer must comply with F. R. Civ. P. 8(b), (c) and (e).
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United States Bankruptcy Court
211 W. Fort St., Suite 1900

Detroit, Michigan 48226

If you mail your response to the court for filing, you must mail it early

enough so that the court will receive it on or before the date stated above. You

must also mail a copy to:

Miller, Canfield, Paddock & Stone, PLC
Attn: Marc N. Swanson

150 West Jefferson, Suite 2500
Detroit, Michigan 48226

2. If a response or answer is timely filed and served, the clerk will schedule

a hearing on the motion and you will be served with a notice of the date, time, and

location of that hearing.

If you or your attorney do not take these steps, the court may decide

that you do not oppose the relief sought in the motion or objection and may

enter an order granting that relief.

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.

By: /s/ Marc N. Swanson
Marc N. Swanson (P71149)
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com

Dated: June 8, 2017
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EXHIBIT 3 – NONE
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EXHIBIT 4 – CERTIFICATE OF SERVICE

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

In re:

City of Detroit, Michigan,

Debtor.

Bankruptcy Case No. 13-53846

Judge Thomas J. Tucker

Chapter 9

CERTIFICATE OF SERVICE

The undersigned certifies that on June 8, 2017, the City of Detroit’s Motion

Under the Order, Pursuant to Sections 105 and 502 of the Bankruptcy Code,

Approving Alternative Dispute Resolution Procedures to Promote the Liquidation

of Certain Prepetition Claims Against Thomas McCracken, Michael Kearns, and

Richard Cadoura was served upon the individuals listed below via first class mail:

Thomas McCracken
845 Atkinson St
Detroit, MI 48202

Michael Kearns
19827 Great Oaks Circle N
Clinton Twp., MI 48036

Richard Cadoura
8533 Mathias Dr. #30
Grosse Ile, MI 48138

DATED: June 8, 2017 By: /s/ Marc N. Swanson
Marc N. Swanson
150 West Jefferson, Suite 2500
Detroit, Michigan 48226
Telephone: (313) 496-7591
Facsimile: (313) 496-8451
swansonm@millercanfield.com
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EXHIBIT 5 – NONE
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Exhibit 6-1 – Claim 682
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Exhibit 6-2 – Claimants Letter
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CITY OF DETROIT LAW DEPARTMENT

2 WOODWARD AVE., SUITE 500

DETROIT, MICHIGAN 48226
PHONE: 313.224.4550

FAX: 313.224.5505
www.detroitmi.gov

May 2, 2014

Thomas McCracken Michael Kearns Richard Cadoura
845 Atkinson St 19827 Great Oaks Circle N 8533 Mathias Dr. #30
Detroit, MI 48202 Clinton Two, MI 48036 Grosse Ile, MI 48138

Re: McCracken, Kearns, Cadoura –v- City of Detroit et al
WCCC #09-010633-CZ (binding arbitration)

Messrs McCracken, Kearns, and Cadoura:

Mr. Muawad filed a claim on your behalf with the bankruptcy court. . After a review of the claims and
unsuccessful attempts to settle, the City has filed "stay modification" forms on each claim with the
bankruptcy court. A Notice that the Stay has Been Lifted, along with a copy of the Stay Modification Form
has been filed with the Wayne County Circuit Court and Arbitrator Warfield Moore (see attached). This
allows the parties to proceed with the agreed upon arbitration. I have been contacted by Mr. Muawad and
advised that he no longer represents you.

If you choose to proceed with this matter and there is a judgment in your favor, your claim will
become a liquidated claim (general unsecured claim) subject to the bankruptcy plan. The plan has not been
finalized yet, but currently, it is estimated that the plan will pay 10% on the dollar on the liquidated
claim. Additionally, payments on general unsecured claims under the plan will be in the form of a thirty-
year note, at 4% interest. Interest only payments will be paid for the first ten years, the remainder over the
following twenty-year period at a 5% interest rate. Once again, since the plan has not been finalized and
approved, it is subject to revision. If you have any questions about the plan, I refer you to
http://www.kccllc.net/Detroit so that you may review the plan.

After discussions with your previous attorney, I reached out to Arbitrator Moore for possible dates.
He advised he is tied up for the next couple of months and should be available beginning July 2014. As he is
no longer with Aidenbaum Law Offices, the location of the hearing will be changed to a mutually agreeable
location. Additionally, as previously discussed, the parties have paid a five hundred dollar deposit, but are
required to bring a bank cashier check for one thousand dollars ($1000.00) at time of hearing. The parties
were also to have submitted and exchanged a summary of the case, proposed exhibits and a witness list. I
have previously submitted the City’s to Mr. Muawad, and was awaiting a copy of Plaintiffs’ submissions. So
we can give the arbitrator time to review the submissions, would you please send your submissions, along
with available dates for August 2014. I will reach out to the named defendants to get dates as well. If you
have any further questions, please advise.
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If you do not wish to proceed with this matter, please advise in writing that you are withdrawing your
claims as it relates to the above captioned matter. If the City does not her from you within 30 days,
measures will be taken to dismiss this matter entirely.

Respectfully submitted,

Letitia C. Jones
Assistant Corporation Counsel
CITY OF DETROIT LAW DEPT
Labor & Employment Law Group
jonelc@detroitmi.gov : email
(313) 237-3002: phone
(313) 224-5505: fax

Encl.\
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Exhibit 6-3 – Arbitrator Letter
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CITY OF DETROIT LAW DEPARTMENT

2 WOODWARD AVE., SUITE 500

DETROIT, MICHIGAN 48226
PHONE: 313.224.4550

FAX: 313.224.5505
www.detroitmi.gov

May 2, 2014

Arbitrator Warfield Moore
1561 Lincolnshire Dr.
Detroit, MI 48203

Re: McCracken, Kearns, Cadoura –v- City of Detroit et al
WCCC #09-010633-CZ (binding arbitration)

Arbitrator Moore:

This is to update you on the above captioned matter. As previously discussed, the stay is being
lifted and the parties may proceed with this action (see attached notice lifting the stay). Any judgment in
favor of Plaintiffs will become a general unsecured claim, subject to the bankruptcy plan.

Plaintiffs are now in pro per, but have been advised that they are to
(1) Advise whether they still wish to proceed;
(2) If yes, provide a summary of their case, proposed exhibits and witness list;
(3) Provide a bank cashier’s check in the amount of One thousand dollars ($1,000.00) prior to

the hearing; and
(4) Provide dates of availability for August 2014.

If the City has not heard from them in 30 days, it will take measures to dismiss the case in its entirety.
If you have any further questions, please contact my office at (313) 237-3002.

Respectfully submitted,

Letitia C. Jones
Assistant Corporation Counsel
CITY OF DETROIT LAW DEPT
Labor & Employment Law Group
jonelc@detroitmi.gov : email
(313) 237-3002: phone
(313) 224-5505: fax

Encl.\

Cc: Thomas McCracken Michael Kearns Richard Cadoura
845 Atkinson St 19827 Great Oaks Circle N 8533 Mathias Dr. #30
Detroit, MI 48202 Clinton Two, MI 48036 Grosse Ile, MI 48138
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