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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
In re: Bankruptcy Case No: 13-53846
City of Detroit, Michigan Judge Thomas J. Tucker
Debtor Chapter 9

MOTION FOR LEAVE TO COMPLY NUNC PRO TUNC, WITH
ORDER OF SEPTEMBER 29, 2016 DEADLINE FOR AMENDING COMPLAINT

Plaintiff, Jerome Collins, through counsel, moves this Bankruptcy Court pursuant to’
and this Court’s inherent powers to marnage its own docket, and Order of Judge Friedman,
dated July 19, 2018, for leave, nunc pro tunc, to file an Amended Complaint, the intent of
which is clarify that Plaintiff is not seeking relief from the City of Detroit or any of its

employees, or police officers in their official capacities.
In support of his motion, Collins states as follows:

1. His claim arose on or about July 6, 2013, when he was terminated from employment
and when his request to be reinstated as a police officer was denied after he was

acquitted by a Wayne County jury of charges arising from alleged misconduct in

office.
2. Internal proceedings were derailed when the City filed bankruptcy.
3. That in all candor, Plaintiff’s ability to press his fairly straightforward desire to resume

his career became ensnared in the BR proceedings, which complicated jurisdictional

" The term ‘masic pro tunc’ is a Latin phrase that means o for then." Fanellli v Hensley (matter of Triangle
Chhemicals, inc,, 697 F.2d 1280, 1285 (5" Cir 1983) Banzruptcy Courts has the inherent power to enter nunc pro

rine orders. S2¢ Jn re Call, 30 B.R. 374, 379 {Banky 5.0 Cibin 1934)
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interaction between the District Court and the Bankruptcy Court, and Movant’s
efforts 1o navigate between the two.

4. That as the most recent order from the District Court indicates, in its view, this
Honorable Court has “. .. retainfed) jurisdiction over any and all matters arising from
the interpretation and implementation of this Order” of September 29, 2016 with respect
to amending Plaintiff’s Complaint in order to dismiss with prejudice the City of
Detroit, its officers in their official capacity from Collins’ lawsuit with respect to
financial exposure. It is unclear whether the Order also prohibits equitable relief to
which Collins might be able to demonstrate entitlement.’ (Exhibit 1, Order of Judge
Friedman denying Collins’ Motion for Reconsideration, ECF 42 PagelD. 723, Page 1
of 4).

5. Further, in Judge Friedman’s opinion suggested that in order for Collins to pursue this
mater, he must obtain from the Bankruptcy Court an order to amend his complaint,
dismissing claims against the individual Defendants’ being sued in their official
capacity, page 3 of Friedman’s opinion. (See Exhibit 2, Collins’ Amended Complaint
deleting any reference to the City of Detroit and the Defendants’ being sued in their
official capacity).

6. That the delays have not prejudiced the City nor the Defendant, in their individual

capacities, because the City has always defended itself and its employees.

* Though perhaps misguided, or misdirected to the District Court, have always been made in good faith and for
relief thar clearly sounds under settled federal law on the U.S. Constitution.
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WHEREFORE, Movant requests leave nuznc pro tunc to file his proposed amended
complaint that clearly pleads claims against individuals and not against the City of Detroit or

any of its officials or agents in any official capacity.

BENJAMIN WHITFIELD, JR & ASSOCIATES, P.C.

/5! Benjumin Whitfield. Jr.
Benjamin Whitfield, Jr. (P23562)
613 Abbott Street
Detroit, Michigan 48226
{313) 961-1000
benwlaw4822@aol.com

Dated: December 21, 2018

13-53846-tjt Doc 12971 Filed 12/21/18 Entered 12/21/18 17:13:58 Page 3 of 28



UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
In re: Bankruptcy Case No: 13-53846
City of Detroit, Michigan Judge Thomas J. Tucker
Debtor Chapter 9

MEORANDUM OF SUPPORT OF MOTION FOR RELIEF NUNC PRO TUNC

This Court has the authority to enter a runc pro tune order pursuant to 11 USC 105,
Bankruptey Procedure Rule 1007, and Bankruptey Court’s “inherent authority™.

In the instant case, this Court has recognized that there might be more than the usual
confusion or uncertainty regarding jurisdiction or procedure, To assure that justice would be
done this Court retained jurisdiction. Its jurisdiction arises under 11 USC 105 and the court’s
inhetent authority to control its own docket. Accordingly, aunc pro tunc reliefis contemplated
as a reasonable exercise of the court’s discretion and jurisdiction. Also, the fact that undersigned
counse] failed 1o comply with this Court's order as a result of inadvertence and not neglect there
is 10 prejudice to either party in granting Collins’ request that the Court reissue its order sunc
pro tunc.

Moreover, & copy of the Amended Complaint reflects that the individual officers are being sued
In their unofficial capacity which is incompliance with this court’s order.
Respectfully Submitted,
Benjamin Whitfield, Jr. & Associates, P.C.
By: ___/s/ Benjamin Whitfield Jr.

Benjamin Whitfield, Jt. (P23562)
Atlomey for Plaintiff

Dated: December 10, 2018

I, LaTaushe Simmons, cesify that on Decemaer 10, 201 8,
1 e-filed a copy of Plaintiff's Motion to the
attemney of record at their Jast known address

&/LaTaushn Stymons

LaTausha Simmons
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EXHIBIT 1
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Case 2:15-cv-11?56-BAF-EAS ECF No. 42 ileg 07/1.9/18 FagelD.723 Page 1 of 4

UMNITED STATES DISTRICT COURT
EASTEAN DISTRICT OF MiCEIGAN
SOUTHERN DIVISION

JEROME COLLINS,

Plaintift, Civil Action No, 15-Cv. t756
vs. HON. BERNARD 4. FRIEDMAN
CITY OF DETROIT, ¢y al,,

Defendants,

f
DER DRy IR MOTON FoR RECQNSIDERATION

Platntiff has filed o motion for reconsideration [docket entry 37] ofthe Court's May

18, 2018, order denying his motion for iave o file sn amended complaint. The Court depieg
Platatiff*s motion for leave to amend the complaint because the propased amended complaint he
sought to file (on this and op Previous oceasions) did pot coreply with a September 29, 90 16, order
of the Bankmuptey Court requicing plainsify “[nio later than Oclober 5,2008,. . . [to] dismiss, o
case to be dismissed, Case Ng 15-11756 . . . to the extent it seaks any reljef ageinst the City of
Detrolr . . . [or] ag&INst any current or former employes of the City of Detrolt in hisfhes official
wpacity.” Inre Cliy of. Detroiz, Case No, 13-53846 (docker emry 11597). Onthis, and on previous
oecesions, plaintift failed 1o cxplain either why he did not camnply with this orderor whiy his failure
to coimply should be oxcused. Ia its May (8 order, the Coms noted that “[wihile the Conn mist
perinit amendments o pleadings “when Justice . .. requires,' Fed, R. Clv. P. [5¢a), justice does ner

require the Court to permit an amendment that doss ot ©Orply, in temns of timing or substance, !

" Bk tstivaty, 1 mge FeRE vesslon e plan iy FIORTS aimiended rEmplEing §ihe
Montrected emunded™ vorsiin AUER a9 sy il 1 (he insent motiog for eectinaldaration)
Sprears i camply with |lig Bumbmimcy Coup®s arger, W kst ) Farly beeauss It eliminang fhe

Cl of Detroiz and &3 R denrimins ay sl=feathints, sues tha Individual delaadznts in thetr

:13: e 6 of 28
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Casg 2:15-0v-11756-BAF.EAS ECF No.42 filed g7i10118 PagelD.724 Page2¢f4

with an order of the Bankruptey Coyyt

The Bankraptey Court jssued its September 29, 2026, order on the elty's mofion “for
the Enfry of an Order (1) Bnforcing the Plan of Adinstment injunction and () Requiring the
Dismissal with Prejudics of the Federal Court Actiop fited by Jerore Coliins 1o the extent jt Seeks
Reliefzgainst the City of Detrolt ar property of fhe City of Defyofe.” /ol (doeket on by 10182). The
basis for this moton was that platuntiff, by comrmencing the instant lewsuit o May 13, 2015, did so
afier the bar daze (February 21,201 4) gey by the Bankruptey Court forthe fil; ng of prepetition clajmg
agalnst the city. The Bankruptcy Court granted the clty’s motion ang ordered as follows:

2 Mo fater than Oragher % N Jerome Colllns mss
diemiss, or cauge 1o b dimiased, Coge Mo 15 1756 Tiled with the
United Btwsss Distrinr Court f the Eastern Dfsirier of Michigan,
Southern Divinkas, snd stptivred Jeravae Collfng ve. Clty of Deirof,
Datrolt Poliee Deperment, Ralyy Uodbes, loaner Pollos Chilal
M=itlo Lowis, formae Fotius Officer ppd Jobe Doy, whose dentities
are prezamily unlmown to the SRR bt seskie any poliaf =xnlisl the
City of Detrait or progerty of the City af Detro &, ndleding 1o the
extent || soekes any pelier AReInst Sy curment o fipmer einplayes of
the City of Dol i hisfher otficiul capaniny.

3, The Court wijl recaln jurisdiction overany and all meiters
from

arising ¢ interpresation or irdplementation oF this Order,

individual expacitles <nly, snd deletes Fequnsts for injenative udisf RERINSL Uiy oty nad 1 petice
Gpaiment. Mopethplaze as defendants note g thefr respopse b Eny |ulginent ngaiis she
Individanls Wik fn effgat e sk prman) ABILnat the city fomofas ue ts iy s, or dosices 1,
Indumalfy stlendontz, ol of RS BEPOR ) be Altfetind of formine Sity qrpdoynan Vhurudiore, ¢
ls:pisyiblo this the Fropaied “campessad srgnded" cormplaly ne gfsul otk Banleuptiy
Connt's order Fequiring plaindff i dizmiag hin Eaaplaint “to o uxtent [t zenly iy reliel agolng
: + - Brepeity of the City al Daprgy » VT bs-2t Bsue for thia Bonbrupmy Cous to daltrmine 55 1
“matter]] mebiing from e Tterpretntion . . o |y Spleaiber 39, 3014, mydes,

'F

&
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Cage 2:15-GV—11755-BAF-EAS ECF Wo. 42 filed 07/19/18 PageiD,725 Page3of 4

PIRINtIfT comply with the ordey, Several months later, on Apyil 14, 201 7, plaintift filed o motjon
withthis Cowrt “for an order of dissnissal ofcomp!nintagainstdefmdams in their offfclal capasities
#10m pro harc [sic)," which he endeg wig, the following sensence: “Wherelors, Pleintier wouid
requost the dismissal of e City of Detroit and above ndividuals in their offigial capaclly as
ordered by the bankruptey court on September 29, 2014 » The Court denied this molion becaysg

“[p]laintiff seeks 1o be exeused from missing & flling deadline imposed by the Bankmypicy Court;

plaintiff must apply to thatconrs, not this Court, forany such relief.” doesnot appear thar plaintifF

IT1S ORDERED that Plainti&s motion for reconsideration is depied.

Daeed: july 19, 2018 adEmesd A, Frissimag =
Detrolt, Michigan EERNARD A. *RUEDMAN

SENIOR UMITED STATES DISTRICT JUDGE

—

113 8 of 28
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S2ohncet M, Curp iflummy

iz Iviznagey
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EXHIBIT 2
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Case 2:15-cv-11756-BAF-EAS ECF No. 40 flled 06/05/18 PagelD.698 Page 2 of 19

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OR MICHIGANM
SOUTHERN DIVISION

JEROME COLLINS,
Plaintif?,

s Case No: 2:15-CV-1 1756-BAP-EAS

RALFH GODBEE, former Police Chief, JAMES

CRAIG, Dotroit Chief of Polias MATTIE LEWIS, STEVEN
DOLUNT, JAMES MOORE, WHITNEY WaALTON,
100D SEVENKESEN, LT, PASTELLA WILLIANS,
DEPUTY CHIEF RENEE HA LL and SARGEAMNT
DETERIC LEVER, in their individuz) eppacities

Jointly and Severally

Defendants,

BENJAMIN WHITFIELD, JR_ (P23562)
Benjamin Whitfield, Jr. & Associates, PC
Attorneys for Plaintiff

613 Abbott Street

Delroit, MI 48226

Phooe: (313) 961-1000

Email: benwilaw] 1‘!;’%01.{:9_{2_

AMENDED COMPLAYNT AND JURY DEMAND

NOW COMES, Plaintiff Jerome Collins, by and throngh his attomeys, Whitfield and
Associates, PC, by Benjamin Whitfield, Jr., and for his Amended Complaint egainst the Ralph
Godbee, former Police Sergeant Matte Lewis, Steven Dolunt, Whitney Walton, Todd
Sevenkesen, and Lt. Pastolia Williams, Deputy Chief Reres Hail and Sergeant Deteric Lever,
Jointly and Severally, alleges as follows:

1. This action is for damaages brought against the above-named individual

defendants, in their individual capacities for damages, pursuant to £2 USC $6¢ 1983, 1985 ang
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Case 2:15-cv-11756-BAF-EAS ECF Na, 40 filed 05/05/18 PagelD,700 Page 3 of 19

1998, Faurth, Sixth and Fourteenth Amendments to the United States Constitytion and under the

Statwiory end common law of fhe State of Michigan,

JURISDICTION AND VENUE

2. Jurisdiction is founded upon 28 USC Section 1331 » Section 1343 and upon the
pendent jurisdiction of this Court to adjudicate ¢laims under Michigan law.

3. Venue is proper because gl of the acts or omissions complained of herein
accuired within this Distriet,

PARTIES

4, Thet at all times pertinent heteto, Plaintiff Jerome Collins was a resident of this
District.

5. That at all times pertinent hereto, Defendant Ralph Godbes was, upon information
and belief, an employee or agent, and served as either Assistant Chief or Chief of Defendant
Detroit Police Department.

6. Defendant Godbee is being sued for actions taken in bis individual capacity, under
Color of Law and within the scope of his employment as & Comunand Officer emplayed by the
Detroit Police Department.

7. That at all times pertinent hereto, Defendant Mattie Lewis was, upon informration
and belief, a resident of this District and was employed as a police officer holding the rank of
Sergeant for the Defendant Detroit Police Department.

8. That at all imes relevant hereto, Defendant Lewis was acting in her indjvidua)
capacity under Color of Law.

9. That at al times pertinent herelo, Steven Dolunt, was a resident of this District and

was acting in his individual capacity under color of law,

[N
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Case 2:15-cv-11756-BAF-EAS  ECE No.490 filed 06/05/18 PageiD.701 Page 4 of 19

10. That a1 all times pertinent hereto, James Moore, upon information and belief, was p
resident of this District and was acting in his individuyal capacity under color of 1aw.

11. Thatat all times pertinent hereto, Whitney Walton, upon information and belief, was
a resident of this District and was acting in his individuaf capacity under color of law,

2. That at all times pertinent hereto, Todd Sevenkesen, upon information and belief,
was acting in his individual capacity under coloy of law,

13. That at all times pertinent hereto, L.1. Pastelia Williams, upon information and betief,
was acting in his individuai capacily under zolor of law,

14. That et all times pertinent hereto, Deputy Chief Repee Hall, upon information and
belief, was acting in her individual Capacity under color of Iaw,

15, That at all times pertinent hereto, Sergeant Deteric Lewis, upon information and
belief, was acting in his individual capacity under color of law,

16. That each of the above said Defendants, at ail times relevant hereto, was acting in
their individual capacities and under Colar of Law within the scope of their employment as g
police officer employed by the Detroit Police Department.

COMMON ALLEGATIONS

7. Plaintff hereby incetporates and repeats Paragraphs 1-18, as though fully restated
herein.

18.  Tha, on September 20, 1993, the Detroit Police Department hired Plaintiff as a
police officer, and vested in him all the powers, duties, abligations and responsibilities attendant
fo of associated with the position of officers of the Detroit Police Depariment.

19, That Plainfiff performed his assigned duties as well or better than others in the

SERE 110siton.
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Case 2:15-6v-11756-BAF-EAS ECE No.40 filed 06/05/18 PagelD.702 Page 5 of 19

20.  Thar, priorto commencing said employment with Defendant, Plaintiff, among
other things, coached and Played semi-professional softball. Plaintiff Histed on his employment

application, his coaching and athlefie background,

2. DPD officials, near the begiuning of September 2004, assigned Plaintiff to the
Ninth Precinet, where he wotked in the Comrunity Relatiens unit under the supervision of
Commander Vivian Talbert.

22.  That, near mid-September 2004, Commander Talbert instructed Plaintf that, a3
part of an on-going crime fighting initiative, his primary task in Community Relations was to
develop afler-schoo] sports programs for youth, particularly adolescent males in the community.

23.  That Commander Talbert further dirested Plaintiff 1hat he was required to work
each day from 2:00 PM to 10:00 PM, five days a week (M-F) to achieve his Community
Relations goal of working with such adolescents after school because that time span was when
the need was greatest.

24, Ther, in early 2006, the Ninth Precinct was mesged with the Fifth Precinet to form
the Eastermn District, where DPD assigned Plaintiff to work under the supervision of Defendan;
Maltie Lewis, a Sergeant, who headed the Community Relations Unit of the newly created
district.

25. That, following the merger, Sergeant Lewis otdered Plaintiff to continue to
perform his community relations duties from 2:00 p.m. -10:00 p-m., even though DPD*s official

records and logs would continue to show that he wes scheduled o work from 12:00 AM to 2:00
PM.

dis
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Case 2:15-cv-11756-BAF-EAS ECF No. 40 filed 06/05/18 PagelD.703 Page 6 of 18

26.  That, consistent with the 80als of the Community Relations detail, Plaintiff
organized youths from the community into competitive football, bowling, baseball, and
basketball teams angd/or leagues.

27.  That, in furtherance of his community relations duties, Plaintiff orgenized regylar
after-school practice sessions that included teams from Detroit and surrounding municipalities,

28.  Thet, when he arrived at work each day, Plaintiff checked in with Defendant
Lewis, who posted Plaintiffs weekly schedules in the Bastern Distriet’s Community Relations
Oifice, and aleo provided copies of these schedules to Defendant Deputy Chief Godbee ang the
Eastern District's two Cormmanders, i.e., James Moore and Steven Dulunt.

29.  Thet Plaintiff comtirmyed on this 2:00 p.m. - 10:00 p,m., schedule, with the
knowledge, suppozt, and appraovel of Plaintiffs Supervisory officers, unti] September 2008 when
Pleintiff’s estranged wife Inquired as to Plaintifs hours in a letter 10 DPD,

30.  That an anonymous fetter sent to DPD in November 2009 mised stmilar inguiriss.

3. ThatDPD’s Imternal Affajes Unit investigated the September 2008 letter from
Plaintiff’s estranged wife, it angd found that it lacked merit,

32, Thatan Internal Affairs investigation of the November 2009 letter, however,
found, based on hours he allegedly had not worked but for which he had heen paid, that Plaintiff
had coromitted larceny by faise pretense, for an amount jn ¢xcess of one hundred dollars
($100.00),

33. Indefense against the above |A fndings;

8. Plaintiff repeated|y cxplained thet he had not commited
lerczny, since his acral ours worked based on s activity
loggs wese in excess of thoge TPD paid bim for,

b, Plaintiff repeatedly explained that his supervisor had only
spproved his 2:00 PM-10:00 P work schedule, but, in fact,

iy

:13: f28
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Case 2:15-cv-11756-BAF-EAS ECF No. 40 filed 06/05/18 Pagel.704 Page 7 of19

hed ordered him to work thoss hours dating back to his original
usslgnment by Commander Talbert ir 2004, end reiteraed by
Sgl. Lewis in 2006 after the mgrgsr.

G Flaintiif adviced Tnternal Afairs that Deputy Chief Godbee 2nd
the two commanders, ot only had full knowledge of his

schedule, but had approved it and bad alse attended Plaintiffs
TEAmS sporting events,

d, Plointff explaivied that it was improbable that a Community
Felations outreach initigtive such as DPD sought could have
funotioned within the time leted on the daily logs, given that

all sports programs serving young men genera]ly lasted unii)
900 P or 930 P

34.  Thet, in spite of Plaintiff’s explanations, on or about Jamuary 10, 2010, DPD

issued 2 ditective that:

% caused Plaintiff to be suspended from his position as a law
enforcement officer and his paychecks to be suspended;

b caused falony eriming] charges 10 be initiated against him in
Wayne county,

¢.  cansed Plainsiff to [oge certification as g law enforcement
officer, and, thos impaired or destroyed, his ability to find law

enforcement work elsewhere.

35.  That based upon the investigation performed by [A in response to an anonymous
letter, Plaintiff was charped by the Wayne Cotmty Prosecutor.

36.  That afler kis December 8, 2011, acquittal in the above ¢riminal courr jury tgial,
Pleintiff filed a grievance to challenge the DPD's administrative actian thar suspended him
without pay. Said grievance was asslgned case no. 10-005,

37.  That, on June 12, 2013, an arbitration hearing convened on Plaintiff's grievance
for back pay and reinstatement based on his acquittal of al| charges in the criminal conrt

proceedings, The arbitator wag one Linda Ashford,
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Case 2:15-cv-11756-BAE-EAS ECF No. 40 filed 06/05/18 PagelD.705 Page8of19

38.  That the automatic stay resulting from the City of Detroit’s bankrupicy filing,
caused the June 12, 2013 hearing to be adjourned without & decision, which remains presentty
unresolved.

39, That, consistent with DPDy’s policy manuals, Plaintiff, made g March 15,2012,
Tequest for all pertinent records, decuments, and notes that related 1o his grievance; but, while
Defendants provided cerfain 16cords and documents, they secretly withheld Sergeant Lewis's
July 6, 2010 Gauity,

40.  That Plaintiff did not leam of the existence of Sergeant Lewis’s Garrity, until his
July 6, 2013, trizl board hearing, when Intemal Affairs investigator Donald Svenkesen testifieq
that DPD had taken Lewis’s Garrty.

41.  That, in the face of Plaintiffs Topeated requests for Lewis’s Garrity, Defendants,
intentionally and with reckless disregard for Plaintiff’s due process rights, withheld this
docurnent and other exclusionary information, including tnitiative reports, showing his
Community Relations activity being performed as scheduled,

42.  That, since Lewis’s records provided the alleged basis for DPD’s decision to
oring criminal proceedings ageinst Plaintiff, to discipline him and terminate his employment, her
Garrity, which indicated her purposeful or inadvertent failuze to keep accurate activity logs,
would have undermined the stateg basis for DPD’s discharge decisian,

43,  That after completion of the trial board hearing ss to Grievance # 10-005 which

resulted in Plaintiff's teruiration, the Detgit Police Officers’ Association (DPOA) acted

~ 13-53846-tjt Doc 12971 Filed 12/21/18 Entered 12/21/18 17:13:58 Page 17 of 28



Case 2:15-cv-11756-BAF-EAS ECF No. 40 filed 06/05/18 PagelD,706 Page 9 0f19

4.  That Plaintff, in Prepasation for his arbitration heering, once rnore requesteq
Lewis’s Garrity, but DPD continyed wrongfully to withhold or conceal Lewis* Garrity in
violation of Plaintiff’s due progess rights.

45 Defondants intentionally falled, neglected or refused 10 provide Plaindiff with a
Copy of Sergeant Lewis’s Garrity, both at the prosecutorial stage, at dre disciplinary heasing, at
the tviel board stage and at the arhiteation phase, even though it contained vital exculpatory
informalion material to any defenses that Plaintiff might have established 1o DPD’s baseless
charges.

46.  Thet, Defendants® improper, and unlawful wititholding or concealment of Lewis's
Garrity which was necessary to Collins’ defense wag sp prejudicial, so injurious and so wanton
as 1o comstitute g failure of Dye Process, under the State and federal constitutions,

47.  That, because Lewis’s CGarrity contained directly exculpatory information,
Defendants repeated and willful failure to produee it upon demand, not only materially and
adversely impacted Plaintiff's litigation strategies, but also demonstrated a fraudulent intent to
conceal its existence for the purpose of impeding or obstructing Collins® ability to defend
himself.

48.  That Defendants also subjected Plaintiffio disparate weatment based on S€X, Bs
shown by the following facts:

& A% s resnlt of the same vestigation DPD inifiated simiar
sdministrative charges agalnst Plaintiff snd Sergeadt Maltie
Lewis and Offines Kenyetta Borden, hoth Africen- Amerieom
farnales .

b, DPD suspendsd each female officer with pay;

€ At the wisl board cach famuin officer was given o lesser form
of punishmant then Plantisf and, ilerwirds, returned to wark.

. . 28
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Case 2:15-cv-11756-BAF-EAS ECF No. 40 filed 08/05/18 PagelD.707 Page 10 of 19

49, That due to Defendarts’ conduct, as set forth above, Plaintiff suffered the

following injuries and darmages:

8. Being wrongfully suspended from, his job withow pay, de-
certified es o law enforcement officer, arrested and, thereafter,
prosecuted:

b Severe emotional distress from the petiod of his suspension 1o
the present;

¢. Physical manifestations of emotional distress, including, but

not limited to, sleeplessnass, irritability, loss of appetite,

headaches and other Symplorms;

Fright, shock, indignity, humiliation and embarrassment of

et wronghully charged, suspanded, arresred and prosecuted,

Loss of enjoyment of Guily getivities:

Loss of employment Opportunity;

Payment of or indebéedess far significant attorney fees;

Many of Plaintiffs injuries and damages are likely to be

permanent

Other damages which may be revealed through discovery.

[ =9
L

g

=

——
*

VIOLATION OF DUE I‘Rﬂﬂt&‘?ﬁgég‘s AND EQUAL PROTECTION
UNDER THE FOURTEENTH AMENDMENT OF THE UNITED STATES
CONSTITIUYION & 42 UL5. © & 1953

30.  Plaintiff hereby incorporates and Tepeats Paragraphs 1-49, as though stated in
their entirety,

5. Defendants acted under Color of Law and pursuant to statute, custom, usage, or
practice, individually and in concert with one another, unlawfilly, malici ously, and intentionally
and with deliberate indifference and cellous disregard of Plaindffs cstablished rights, deprived
Plaintiff of his liberty and property interests without due process of law and denied Plaimiff
equal protection of the law, in viclation of the Fourteenth Amendment to the Constitution of the
Urited States and in violation of 42 USC, Section 1983,

92.  The Section 1983 Defendants, i.e., Moore, Walton, Serta, Dolun, Lewis, and

Williams are liabie to Plaintiff for violating his Constitutional tights as follows:
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& The policies, procedires, and the statutes of the Detroit Police
Rules und Policies embody property and liberty interests for
the: Plaintiff that are srotested ay the United States
Constinsticn, which the $1983 Defendants vinlated, EmMong
Lther tings, by withbolding material evidenoe, and, wiich
they. thereby, also deprived Piaintie ol his tlght to due process
gnd Libmrry;

b, Plaintiff"s good name agd reputation, honor, end integrity,
were connected with and inssparable from hig employment
status as a Detroil Poljce Officer, his certification from the
police academy, and his ability to pursue his law enforcement
career, and his incomne, and each constitieed an enforcegble
liberty and Property interest protected by e duc process
clause of the fourteenth emendment; the procedure employad
or ignored by the §1983 Defendants deprived Plaintist of hie
liberty and property interests and violated his right to dye
process and to fiberty,

53.  Plaintiffhad a substaative right to equal treatment withou regard to gender, ang
the §1983 Defendants violated Plaintiff's right 1o equal protection under the law;

34, PlaintifT had a sybstantive right to equal protection, and the §1983 defendants, in
their arbitrary and capricious actions, treated plaintiff differentiy than other persons whe were
similarly sitvated and deprived plaintiff of his right to equal protection under the Jaw.

35.  The Defendants witl; cxposure under §7983, acted in clear violation of established
constitutional rights that a réasonable person would have lmown were applicable, and the §1983
defendents were sa obviously unjawful that only unknowledgeable persons, whe knowingly
violated the law, would have hehaved towards plaintiff as they did. A competent public offieia]
would have recogrized that Plaintifs rights were being violated.

36.  The Defendants with exposure under section /983 inflicted such measures upon
plaiatiff in a manner calculated 1 cause mozetary damages, past, present and futurs, to inflict

reputational damage, and to hinder and impede his promotianal and earning potential, to inflict

10

. . 8
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grievous emotional suifering, including embarrassment, ouirage, severe and gtlevous emotiona
anguish, pain, humiliation, anxiety and injury.

COUNT L

57, Plaintiff hercby incorporates and Tepeats Paragraphs [-56, as though stated in
their entirety,

58.  Defendants Godbee, Lewis, Dolunt, Moote, Walton, Sevenkesen, and Williams,
acted under color of law and pursuant to statute, custom, vsage or practice, individually and in
cancert with one another, when they unlawfully, malicionsly, and intentional ly, and with
deliberate indifference and callous distegard of Plaintiffs rights, deprived Plaintiff of his liberty
and property interests without dye process of law and denied Plaipriff equal protection under the
law, in violation of Article 1, Secti on 2 and 17 of the Michigan Constitutions by denying him fair
end just ireatment in the investigation conducted by DPD end the Defendants which resulted in
his wronpfis) termination.

58.  The aforementioned defendants, (to the exten that any other Constitutional
remedies are deemed unavailable) ars liable to Plaintiff for violating his constitationai rights
under the Michigan Coastitution af 1963, consistent with and provided in the allegation set forty
herein,

60.  These acts, as well as others, were in violation of defendents’ affirmative duties o

secure Plaintifs constitytionally protecied rights,

COUNT III
SEX DISCRIMINATION UNDER 42 USC §1983 AS TO ALL DEFENDAN TS

11
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6. Plaintiff hereby incorporates and repeats Paragraphs 1-60, as though stated in

their entirety.

02.  Pleiniff bias a constinmtionslly protected right to fair and equa) treatment
regardless of his gender., This Tight is protecied by the Equal Protection Clause of the Fourgeenth
Amendment.

63.  Defendants, without conducting the required Investigation, diseri minatorily
deterrrined that yplawfil discrepancies existed between Plaimtiff s dai ly activity logs and his
official schedule,

64.  Further, Defendamts, withom conducting the required Investigation, or condusting
one that was biased, or relied upen perjured testimony, or Brady type concealment of
exculpatory evidence discriminaterily revoked Plaintifi’s law enforcement certification as a
police officer and repeatedly refiised his request for re-certification to Plaintiffs ongoing hann,

65.  Theseacts, as wel| ag others, were in violation of Defendants’ afficoative duties
to sseure Plaintffs constitutionally protected rights.

66.  Defendanis and their agents, acting under color of state law and in concert with
one another, by their conduet, showed intentional, outrageous, and reckless disregard for
Plaintiff's constitutionally protecled rights,

67.  Asadirect and proximete result of Defendants® policies, practices, customs,
failure 10 train or improperly-provided iraining, Plaintiff was deprived of his constifrtionally
protected rights, suffered damages, including, but not limited to, joss earnings, mental angnish,
physical and emotional distress, humiliation 2qd embarassment, and loss of reputation coupled

with his wrongful termination.

COUNT Iv
GROSS NEGLIGENCE AS TO ALL DEFENDANTS

12
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68.  Plaintiff hersby incorporates and Tepeats Paragraphs 167, as though stated ip
their entirety.

69.  Defendants, at all times relevant or material bereto, were wider a duty fo act
reasonably so as to avoid causing injury with res pect 1o Plaintiff®s constitetional rights,

70, Defendants breached their duties, at each stage of the disciplinary proceedings,
including arbitration, by their refusal after being requested to provids to Plaintiff or his atlomeys
copies of all dosuments, reconds, notes and memoranda that were pertinent to the disciplinary
charges against him, the denial of which severely impaired his ability to defend himsell

71.  Defendants’ condugpt breached that duty by deliberatel ¥ concealing and faifing 1o
disclose the above-captioned maleria) and excuipatory evidence,

72.  Defendants® eonduct constituted gross negligence and is an exception to the
defense of governmenta) immunity,

73, Defendants’ breaches were the direct and proximate cause of Plaintiff*s damages,

COUNT v
TORTIOUS INYERFERENCE WITE THE COLLECTIVE BARGAINING
AGREEMENT AS TO ALL INDEVIDU AL DEFENDANTS

4. Plaintiff hereby incorporates and repeat Paragraphs 1-73, as though stated in
their entirety.

73, Plaialiff, at all times material hereto, was a member of the Detroit Police Qfficers
Association (“DPOA"), which was the exclusive bargaining agent for non-supervisory Detroit
Police Officers.

76.  Defendants Godbee, Lewis, Dolunt, Moore, Walton, Sevenkesen, and Defendants,
Hall and Lever, acted with intentional and wijify) malice and bad Faith, with deliberafe

indifference for the consequences of their actions, and owside the seope of any legitimate

13
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Bovernmental fanction, and in complete failure to follow DPD's policies and procedures, whep
they unjustly instigated DPD's breach of its contract with Plaintift, based an allegations that they
kaew or should have known to be false and pursued on Investigatory/hearing pracedures they
knew ta be parsisan gngd tnadequate under sertfeq Brecedent 9r constitutional stamdurds when
they caused DPD to terminate Plaintiff,,

77.  Asadirect agd proximate result of the actions of Godbee, Lewis, Dolunt, Moore,
Wallon, Sevenkesen, Stajr Williams, Haji apd Lever, Defendants. Plaintiff suffered monciary
demeges, fmpairment of his professional reputation, severs and grievous emotional suffering,
embarzassment and oulrage.

COUNT vy
VIOLATIONS OF ELLIOTT-LARSEN CIVIL RIGHTS
LAWS - SEXUAL DISCRIMINATION

78.  Plaintiff hereby incorporates apd tepeats Paragraphs 1-77, as though stated in
their entirety.

7%, Plaintiffis ap “employee” within the meaning of the Elliott-Larsen Civil Rights
Act, Mich. Comp. Laws Ann. Seotion 37.2201, e, seq. (the “Act™),

80.  Plaintiff, an African-American male, is a member of a protected class,

81.  Defendants, on July 6, 2013, wrongly terminated Plaintiff from His 19 years and 9
months employment as g law enforcement officer, Plaintiff had earned numerous awards, honcor
or citations over the course of his distinguished career.

82.  Defendants, treateqd similarly situated female employees, i.e., Police Officers

Lewis and Bordee, differently by according them fesser mmishments for similzas infractions and

failing to provide Plaintiff due process rights.

t4
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83.  Prorto his July 6, 2013 terménation, Plaintiff was a certified Jaw enforcement
officer, who performed the duties as well or better than other similarly situated employess,

COUNT VI
FRAUDULENT OMISSION OR SILENT FRAUD

4. Plaitiff hereby incorporates and repeats Paragraphs 1-83 as though stated in their
Eniirety.

§5.  That while the employment contract between Plaintiff and Defendants Detroit
Police Department and DPD was in farce, said Defendants obtained material informatjon i.e., Sgt
Lewis' Garrity, from its employees or agents that it had a continuing duty under Michigen law 10
act in good fatth, and disclose to Plaintiff i suppression would render previously conveyed
representations, untrue or misleading. Lawyers Tisle Ins v First Federal Sav Bank, U S Fidalipy
& Guaranty v Black, 412 Mich D8 116 313 NW.24 77 (1981); 744 F. Supp 778, 787 (ED Mich
1930)

86.  Defendamts breeched their duty by suppressing Spt. Lewis Gerrity’s which
contained sworn testimony that was directly exculpaiory as to Plaintiff,

COUNT VIIX
INTENTIONAL INFLICTION OF MENTAL AND

EMOTIONAL DISTRESS AS TO ALL DEFENDANTS
87.  Plainfiff hereby Incorporates and Iepeals Paragraphs [-88, a5 though stated in

their entizety.

88.  Defendants, and each of them, acted in an extreme and oultrageous manner when
acting under color of state Jaw, they haphazsrdly and without adequate investigation, impused on
Plamtiff a series of disciplinary measures thar culminated in his wrongful discharge.

89.  That Defendants, thereby, intentionatly, to or recklessly, inflictad severe

staotional distress ypon Plaintiff by terminating him from his position.
15
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%0.  That Defendants’ actions caused Plaintiff severe emotional distresg,
2l.  Asadirect and proximate result of Defendants’ actions, Plaintiff suffered inpury

and damages, including, but not limited tg, joss of earnings, mental anguish, physical and
emotional distress, humiliation, embarrassment, needless Dotonety in the media, and a7
imeparable loss of reputation.
COUNT X1
MALICIONS CRIMIMAYL, FROSECUTION
92 Plaimiff hereby ineorporates and repeats Paragraphs 1-91, as though stated in
their entirety.

93.  The named Defendani were actively instrumentai in causing Plaintiff to be

evidencs, such as Sgi. Lewis’ Garrity Trangesipt. Or, by convincing wimesses to testify falsaty
by offering them various incentives.

94.  The criminal action ended in Wayne County Circuit Court in Plaintiff's favor,

95.  Thatno Teazonable persons in Defendants? circomsiaaces would have believed
that there were grounds for causing Plaintiff to be arrested ar proseeuted,

96.  That the Defendants acted primarily for a purpose other than to bring the Plaintiff
10 justice,

97.  That Plaintiff was harmed, by way of example, and not limitation, by being
suspended without pay and ultimately terminated after oeerly 20 years on the foree, Apd nat
teinstated after he was acquitted by a jury while other offigers accused of fa more egregious

offenses have been reinstated immediately afier being acquirted

6
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98.

afempting to frame him through Ktowingly false {estimony,

99,

EAS ECFNo. 4p filed 06/05/18 PageID.715 Page 18 6f 19

The Defondants aondycy was a substential factor in causing Plaintiff's harm by

or suboraed perjury of witnessas.

The malicious actions of she Defendants ceused Plainiify lo suffer injury, damage,

loss or barm that is tomypensable under 42 L/iC § 1983,

WHEREFORE, Plaintift fequests that fiis Court enier j

Defendants, for the following relief:

13-53846-tjt

I. Legal Ralief:

a. & judgment fior Jng wages, including bzck-pay
and front-pay, | Wiatever smount be is founi
t be entitied:

b. Sarpensatony damages in whatever smount he
i8 found 15 be gatired:

€ punttive and exemm|ary dommages commensurae
with the wrong and Defendants abidity o pay:

€ an wward 5¢ f:!b:rp.;ﬁ, E0SS ind ressonahie

sicimey fees,
2. Bquitable Refief

4. amaward of interest, Costs, and reasonakle
affomey fees;

b. Any other equitable relief thar appears
8ppropriate at the lime of il

3. Damages for Menta] and Emctional Distress
a. an avward for Plaintiffs emotonal injury apd
suffering, his shock Fright, vutrage, humilietion,
un-justified publicity;
b an nward fir paniiive and exemplary damages,

Mamnes fag, ooy and Niterest, as may be
2oy under law

C. such other relicf as the Court may find equitable
and just,

17
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Respectfully Submitted,

Benjamin Whitfield, Jr. & Associatss, P.C

By: Benjamin Whitfield, Jr.
Benjamin Whitfield, Jr, (P235 62)
Altorney for Plaintiff
613 Abbott! St
Betroil, MI 48226
Phone: (313) 961-1000

Emoil: benwlawi73@z0l.com

Dated: March 9, 2018
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