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UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

CITY OF DETROIT’S OBJECTION TO  
CLAIM NUMBER 1841 FILED BY 415 EAST CONGRESS, LLC 

The City of Detroit (“City”) objects (this “Objection”) to claim number 1841 

(“Claim,” attached as Exhibit 4) filed by 415 East Congress, LLC (“Claimant”), 

respectfully stating as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this Objection pursuant to 28 U.S.C. 

§§ 157 and 1334 and Article VII, Section A of the Plan (defined below).  This is a 

core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409.   

BACKGROUND FACTS 

2. Between 2003 and 2012, Claimant, along with H.D.V. Greektown, 

LLC and K&P, Incorporated (collectively, the “Cabarets”)1 asserted claims 

challenging the constitutionality of the City’s “adult use” zoning provisions, sign 

regulations, and criteria for considering “topless activity permit” transfers.   

1 The City is contemporaneously objecting to claims filed by these claimants, also. 
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3. The Cabarets’ most recent case, United States District Court for the

Eastern District of Michigan Case Number 2:06-cv-11282-AJT-RSW (the “2006 

Action”), involved multiple trips to the Sixth Circuit (United States Court of 

Appeals for the Sixth Circuit Case Nos. 08-01329/08-1361, 15-01449, 18-1203). 

4. In 2011, the 2006 Action was resolved by a consent decree.  

(“Consent Decree,” Claim, Ex. 3).   

5. The Consent Decree resolved the Cabarets’ main claims against the 

City, but did not resolve their request for attorneys’ fees. 

6. The Cabarets and their counsel sought over $1.5 million in fees.  The 

Magistrate Judge recommended awarding fees of $385,401.12.  The District Court 

adopted this recommendation in May of 2013 over the Cabarets’ objection, and the 

Cabarets appealed.  Exhibit 5, 2006 Action, Order Adopting in Part Report and 

Recommendation [179]; Overruling Plaintiffs’ Objection [181]; Granting in Part 

Plaintiffs’ Second Motion for Attorney’s Fees [174] (“Fee Order”), p. 3 (also 

available at H.D.V.-Greektown, L.L.C. v. City of Detroit, No. 06-11282, 2018 WL 

549529, at *1 (E.D. Mich. Jan. 25, 2018). 

7. On July 18, 2013, the City filed its petition for relief in this Court. 

8. On February 20, 2014, Claimant filed its Claim, asserting a 

$1,563,107.76 unsecured claim for the attorneys’ fees it was seeking. 
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9. The other Cabarets and their law firm each filed substantially identical 

claims.  Claim Nos. 1845, 1857, and 1925.   

10. Page 3 of each claim states, in pertinent part 

There are four potential creditors:  Shafer & Associates, 
P.C., and its clients in the federal action: HDV 
Greektown, LLC, K & P, Inc., and 415 East Congress St, 
LLC.  Each creditor asserts a claim for the full amount 
because the clients and the law firm jointly assert the 
claim to the attorneys’ fees and costs.  The total amount 
claimed is $1,563,107.76, but this number appears on 
each of the four separate proof of claim forms to preserve 
all claims.  Because all amounts are owed but yet to be 
determined by the trial court judge, the proper amount is 
currently unliquidated for all four creditors. 

11. In 2016, the Sixth Circuit affirmed the District Court’s fee award 

order in part, reversed it in part, and remanded the matter back to the District Court 

for recalculation.  Fee Order, p. 3. 

12. On reconsideration, the District Court awarded the Cabarets 

$905,718.65 in attorney fees and costs.  See Fee Order.   

13. The Fee Order was affirmed on appeal.  H.D.V.- Greektown, LLC v. 

City of Detroit, Mich., 774 F. App’x 968 (6th Cir. 2019).   

14. The Fee Order states, in pertinent part 

IT IS FURTHER ORDERED that Plaintiffs’ counsel is 
awarded a total of $905,718.65 in attorney fees and costs, 
subject to the orders of the Bankruptcy Court in the City 
of Detroit municipal bankruptcy case. 

Fee Order, p. 10 (boldface in original). 
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15. For the purposes of this Objection, it is important to note that the 

$905,718.65 was awarded to the Cabarets’ counsel, not to Claimant. 

ARGUMENT 

16. Bankruptcy Code section 502(b)(1) provides 

(b) Except as provided in subsections (e)(2), (f), (g), (h) 
and (i) of this section, if such objection to a claim is 
made, the court, after notice and a hearing, shall 
determine the amount of such claim in lawful currency of 
the United States as of the date of the filing of the 
petition, and shall allow such claim in such amount, 
except to the extent that—  

(1)   such claim is unenforceable against the debtor 
and property of the debtor, under any agreement or 
applicable law for a reason other than because such 
claim is contingent or unmatured; 

11 U.S.C. § 502(b)(1).  

17. Duplicative claims for the same debt are not allowed in bankruptcy 

cases. 

A claim that seeks duplicate recovery for the same debt is 
partially unenforceable to the extent of the duplication. 
See In re Handy Andy Home Improvement Ctrs., 222 
B.R. 571, 575 (Bankr. N.D. Ill. 1998) (“[I]t is axiomatic 
that one cannot recover for the same debt twice.”); 
Robinson v. Toyota Motor Credit Corp., 201 Ill.2d 403, 
266 Ill.Dec. 879, 775 N.E.2d 951 (2002) (“For one injury 
there should only be one recovery irrespective of the 
availability of multiple remedies and actions.”). 

In re Pierport Dev. & Realty, Inc., 491 B.R. 544, 547 (Bankr. N.D. Ill. 2013); In re 

Finley, Kumble, Wagner, Heine, Underberg, Manley, Myerson & Casey, 160 B.R. 
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882, 894 (Bankr. S.D.N.Y. 1993) (“In bankruptcy, multiple recoveries for an 

identical injury are generally disallowed.”). 

RELIEF REQUESTED 

18. The Claim should be disallowed and expunged under Bankruptcy 

Code section 502(b)(1) because Claimant (1) admits the Claim is duplicative on 

page 3 of the Claim, and (2) was not awarded any money by the Fee Order.  Only 

its counsel, Shafer & Associates, P.C., is entitled to a claim for the $905,718.65 

awarded by the Fee Order.  Thus, the Claim should be disallowed. 

RESERVATION OF RIGHTS 

19. The City files this Objection without prejudice to or waiver of its 

rights under section 904 of the Bankruptcy Code, and nothing herein is intended to 

constitute, constitutes, or may be deemed to constitute the City’s consent, under 

section 904 of the Bankruptcy Code, to the Court’s interference with (a) any of the 

political or governmental powers of the City, (b) the property or revenues of the 

City, or (c) the City’s use or enjoyment of any income-producing property.   

20. The City expressly reserves the right to amend, modify, or supplement 

this Objection.  Should the Court dismiss or overrule one or more grounds of 

objection stated in this Objection, the City reserves its right to object to the Claim 

on other procedural and substantive grounds, and on the merits of the underlying 

claim.   
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NOTICE 

21. The City has provided notice of this Objection to Claimant’s attorney, 

Shafer & Associates, P.C., as requested in the Claim.  In light of the nature of the 

relief requested, the City respectfully submits that no other or further notice of the 

relief requested in this Objection need be given. 

NO PRIOR REQUEST 

22. No previous request for the relief requested herein has been made to 

this or any other court. 

WHEREFORE, the City respectfully asks this Court to enter an order, 

substantially in the form attached as Exhibit 1, granting the relief requested in this 

Objection and further relief as this Court may deem just and proper. 

Dated: September 26, 2019 

Respectfully submitted, 

By: /s/ Marc N. Swanson  
Jonathan S. Green (P33140) 
Marc N. Swanson (P71149) 
MILLER, CANFIELD, PADDOCK AND 
STONE, P.L.C. 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
Telephone: (313) 963-6420 
Facsimile: (313) 496-8451 
green@millercanfield.com 
swansonm@millercanfield.com 

and 

13-53846-tjt    Doc 13132    Filed 09/26/19    Entered 09/26/19 12:21:35    Page 6 of 124



- 7 - 
34476685.1\022765-00213

Charles N. Raimi (P29746) 
Deputy Corporation Counsel 
City of Detroit Law Department 
2 Woodward Avenue, Suite 500 
Coleman A. Young Municipal Center 
Detroit, Michigan  48226 
Telephone: (313) 2370470 
Facsimile: (313) 224-5505 
raimic@detroitmi.gov 

ATTORNEYS FOR THE CITY OF DETROIT
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EXHIBIT LIST 

Exhibit 1 Proposed Order 

Exhibit 2 Notice 

Exhibit 3 Certificate of Service 

Exhibit 4 Claim 1841 

Exhibit 5 District Court Fee Order 
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EXHIBIT 1: PROPOSED ORDER 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

ORDER SUSTAINING CITY OF DETROIT’S OBJECTION TO CLAIM 
NUMBER 1841 FILED BY 415 EAST CONGRESS, LLC 

Upon review of the City of Detroit’s Objection to Claim Number 1841 Filed 

by 415 East Congress, LLC (“Objection”),1 seeking entry of an order disallowing 

and expunging Claim Number 1841; and it appearing that this Court has 

jurisdiction over the Objection under 28 U.S.C. §§ 157 and 1334 and Article VII of 

the Plan; and the Court finding that this is a core proceeding under 28 U.S.C. 

§ 157(b)(2); and the Court finding that venue of this proceeding and the Objection 

in this District is proper under 28 U.S.C. §§ 1408 and 1409; and it appearing that 

the relief requested in the Objection is in the best interests of the City and its 

creditors; and due and proper notice of the Objection having been given as 

provided in the Objection; and it appearing that no other or further notice of the 

Objection need be given; and any objections or other responses to the Objection 

1 Capitalized terms used but not otherwise defined herein shall have the meaning 
ascribed to them in the Objection.
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having been overruled or withdrawn; and the Court finding that the legal and 

factual bases set forth in the Objection and at the hearing establish just cause for 

the relief granted; and after due deliberation and good and sufficient cause 

appearing therefore;  

IT IS ORDERED that: 

1. The Objection is sustained. 

2. Claim Number 1841 filed by Claimant is disallowed and expunged 

in its entirety under Section 502(b) of the Bankruptcy Code. 

3. The City’s claims agent is authorized to update the claims register 

to reflect the relief granted in this Order.   

4. The City is authorized to take all actions necessary to effectuate the 

relief granted pursuant to this Order in accordance with the Objection. 

5. Notice of the Objection as provided therein is good and sufficient 

notice of such objection, and the requirements of Bankruptcy Rule 3007(a) and the 

local rules of the Court are satisfied by such notice. 
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EXHIBIT 2: NOTICE 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

NOTICE OF THE CITY OF DETROIT’S OBJECTION TO  
CLAIM NUMBER 1841 FILED BY 415 EAST CONGRESS, LLC 

PLEASE TAKE NOTICE THAT the City of Detroit (“City”) has filed an 

objection to claim number 1841 (“Claim”) filed by Claimant because the Claim is 

duplicative of another claim filed in the City’s bankruptcy case and because the 

basis for the Claim is invalid (“Objection”).  

If you do not want the court to change your Claim, or grant the relief 

requested in the Objection, then on or before November 13, 2019, you or your 

lawyer must: 

1. File with the court, at the address below, a written response to the 

objection. Unless a written response is filed and served by the date specified, the 

court may decide that you do not oppose the objection to your claim.  

Clerk of the Court 
United States Bankruptcy Court 
211 W. Fort Street, Suite 2100 

Detroit, MI 48226 

13-53846-tjt    Doc 13132    Filed 09/26/19    Entered 09/26/19 12:21:35    Page 11 of 124



34476685.1\022765-00213

If you mail your response to the Court for filing, you must mail it early enough so 

that the Court will receive it on or before the date stated above.  All attorneys are 

required to file pleadings electronically.  

2. A copy of your response must also be mailed to counsel for the City:  

Marc N. Swanson 
Miller, Canfield, Paddock and Stone, PLC 

150 West Jefferson Ave., Ste. 2500 
Detroit, MI 48226 

3. You must also attend the hearing on the objection scheduled to be 

held on November 20, 2019, at 1:30 p.m. in Courtroom 1925, 211 W. Fort Street, 

Detroit, MI 28226 unless your attendance is excused by mutual agreement between 

yourself and the objector’s attorney. 

If you or your attorney do not take these steps, the court may decide 

that you do not oppose the objection to your claim, in which event the hearing 

will be canceled and the objection sustained.  

MILLER, CANFIELD, PADDOCK AND 
STONE, P.L.C. 

        By: /s/ Marc N. Swanson  
Marc N. Swanson (P71149) 
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
Telephone: (313) 496-7591 
Facsimile: (313) 496-8451 
swansonm@millercanfield.com 

Dated:  September 26, 2019 
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EXHIBIT 3: CERTIFICATE OF SERVICE 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

In re: 

City of Detroit, Michigan, 

Debtor. 

Bankruptcy Case No. 13-53846 

Judge Thomas J. Tucker 

Chapter 9 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on September 26, 2019, he 

electronically filed the foregoing City of Detroit’s Objection to Claim Number 

1841 Filed by 415 East Congress, LLC (“Objection”) with the Clerk of the Court 

which will provide notice of the filing to all ECF participants registered in this 

case.  A copy of the Objection was also served upon the following, via first class 

mail, on the same date: 

Shafer & Associates, P.C. 
3800 Capital City Blvd, Suite 2 
Lansing, MI 48906 

By: /s/ Marc N. Swanson  
Marc N. Swanson  
150 West Jefferson, Suite 2500 
Detroit, Michigan 48226 
Telephone: (313) 496-7591 
Facsimile: (313) 496-8451 
swansonm@millercanfield.com 

Dated:  September 26, 2019
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EXHIBIT 4: CLAIM 1841
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EXHIBIT 5: DISTRICT COURT FEE ORDER
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 
 

H.D.V. - GREEKTOWN, L.L.C., ET AL., 
 
  Plaintiffs, 
 
v. 
 
CITY OF DETROIT, 
 
  Defendant. 

 
Case No. 06-11282 
 
SENIOR U.S. DISTRICT JUDGE 

ARTHUR J. TARNOW 
 
U.S. MAGISTRATE JUDGE  
R. STEVEN WHALEN

 
                                                              / 
 
 

ORDER ADOPTING IN PART REPORT AND RECOMMENDATION [179]; 

OVERRULING PLAINTIFFS’ OBJECTION [181]; GRANTING IN PART PLAINTIFFS’ 

SECOND MOTION FOR ATTORNEY’S FEES [174] 
 
 Plaintiffs H.D.V. - Greektown, 415 East Congress, and K&P Inc. filed a 

Second Supplemental Motion for Attorney’s Fees and Costs [174] on September 

20, 2016. Defendant City of Detroit filed a Response [176] on October 4, 2016. 

Plaintiffs filed a Reply [178] on October 18, 2016.  

 On September 28, 2017, the Magistrate Judge issued a Report and 

Recommendation (“R&R”) [179] recommending that the Court grant in part and 

deny in part Plaintiffs’ Motion. The R&R further recommends that the Court award 

Plaintiffs’ counsel a total of $905,718.56, subject to the orders of the Bankruptcy 

Court. [Dkt. #180].  
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 For the reasons stated below, the R&R [179] is ADOPTED in part; 

Plaintiffs’ Objection [181] is OVERRULED; and Plaintiffs’ Second Motion for 

Attorney’s Fees [174] is GRANTED in part and DENIED in part.  

FACTUAL AND PROCEDURAL BACKGROUND 

 Plaintiffs, closely-held Michigan limited liability companies in the adult 

entertainment business, alleged that Defendant violated their First Amendment 

rights by hindering the operation of their businesses with regulations. 

 On August 23, 2011, Plaintiffs obtained a $2.95 million settlement in this § 

1983 action. The parties stipulated that the Court would decide the issue of 

attorney fees pursuant to 42 U.S.C. § 1988 and that Plaintiffs were prevailing 

parties for purposes of determining such fees and costs. 

 On October 4, 2011, Plaintiffs filed their first Motion for Attorney Fees and 

Costs [148], in which they sought over $1.5 million. On May 23, 2016, the 

Magistrate Judge issued an R&R [162] recommending that the Court grant in part 

and deny in part Plaintiffs’ Motion. Specifically, the R&R recommended that the 

Court reduce Plaintiffs’ request for attorney fees by 60%. The R&R [162] further 

recommended that the Court decline to grant a fee enhancement, and impose a 3% 

cap on the fees incurred litigating the attorney fee issue (“fees for fees”). On March 

31, 2015, the Court issued an Order [169] adopting the R&R and overruling 

Plaintiffs’ objections. 
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 Plaintiffs filed a Notice of Appeal [170] on April 20, 2015. On appeal, the 

Sixth Circuit affirmed in part, reversed in part, and remanded to the district court. 

H.D.V. - Greektown, LLC v. City of Detroit, 660 F. App’x 375, 378 (6th Cir. 2016). 

The Sixth Court held, inter alia, that the district court abused its discretion when it 

failed to adequately explain why a 60% reduction was appropriate. Id. at 385. The 

Court further held that the award must be recalculated in light of the Sixth Circuit’s 

decision in The Ne. Ohio Coal. for the Homeless v. Husted, 831 F.3d 686, 720 (6th 

Cir. 2016).1 Id. at 387. 

 In their Second Supplemental Motion for Attorney’s Fees and Costs [174], 

Plaintiffs argue that they are entitled to additional attorney fees and costs, such as 

costs related to appellate litigation. Plaintiffs further argue that they are entitled to 

a substantial fee enhancement because of the City of Detroit’s bankruptcy status.  

 In its Response [176], Defendant does not contest Plaintiffs’ right to recover 

the additional attorney fees and costs associated with the appeal. Moreover, 

Defendant concedes that Plaintiffs’ hourly rates are reasonable. Id. at 11. Although 

Defendant maintains that the total amount Plaintiffs seek is excessive, Defendant 

nevertheless waives any objections contesting the total time incurred by counsel in 

preparing the instant Motion. However, Defendant argues that Plaintiffs are neither 

                                                           
1 In Husted, the Sixth Circuit abrogated Coulter v. State of Tenn., 805 F.2d 146, 
151 (6th Cir. 1986) to the extent that Coulter imposed a 3% cap on “fees for fees.”  
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entitled to bill in quarter-hour increments for all tasks, nor entitled to an 

enhancement of fees. 

 The R&R [179] recommends that the Court grant in part and deny in part 

Plaintiffs’ Motion [174]. In particular, the R&R: accepts Plaintiffs’ claimed hourly 

rates in computing the lodestar as reasonable (Section III-A); accepts Plaintiffs’ 

“fees for fees” award request as reasonable (Section III-B); recommends an 80% 

reduction to certain fees and a 10% reduction to remaining fees (Section III-C); 

recommends awarding costs associated with the appeal, but reducing quarter-hour 

billing to one-tenth hour billing (Section III-D); and recommends denying 

Plaintiffs’ request for a fee enhancement (Section III-D).2  

 On October 12, 2017, Plaintiffs filed an Objection [181] to the R&R. 

Plaintiffs solely object to Section III-E, which recommends that the Court decline 

to impose a fee enhancement.  

STANDARD OF REVIEW 

 This Court reviews de novo the portions of the R&R to which objections 

have been filed. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b). The Court “may 

accept, reject, or modify, in whole or in part, the findings or recommendations 

made by the magistrate judge.” Id. 

                                                           
2 It appears as though the R&R’s use of the letter “D” in the header of the “Request 
for Fee Enhancement” section was done in error. [Dkt. #179 at 17]. The Court 
notes that the letter “E” is appropriate for this section. Hereinafter, the Court refers 
to “D. Request for Fee Enhancement” as “Section III-E.”  
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ANALYSIS 

I. Sections III-A, III-B, and III-D  
 

 First, with respect to Section III-A, Defendant does not contest the 

reasonableness of Plaintiffs’ hourly rates. Accordingly, the Court adopts the 

R&R’s finding that the hourly rates claimed by Plaintiffs in computing the lodestar 

are reasonable.  

 Second, with respect to Section III-B, Plaintiffs do not object to the R&R’s 

application of Husted and recommendation to award nearly the entire “fees for 

fees” amount requested. Plaintiffs similarly do not object to the R&R’s Section III-

D recommendation to bill certain hours in one-tenth hour increments, instead of 

Plaintiffs’ proposed quarter-hour increments. Therefore, the Court adopts Sections 

III-B and III-D of the R&R. See Erard v. Johnson, 905 F. Supp. 2d 782, 789 (E.D. 

Mich. 2012) (noting that “[w]ith respect to portions of an R & R that no party has 

objected to, the Court need not undertake any review at all.”) 

II. Section III-C 

 Plaintiffs do not object to the R&R’s Section III-C recommendation to 

reduce attorney fees attributed to the BZA and Roe Plaintiffs by 80% and 

remaining attorney fees by 10%. The Court adopts this Section’s conclusion, but 

declines to adopt a portion of the analysis, and offers further clarification to 

support its ruling to reduce the remaining fees by 10%.  
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 The district court should exclude from its fee calculation hours that were not 

“reasonably expended.” Hensley v. Eckerhart, 461 U.S. 424, 434 (1983). “There is 

no precise formula for making these determinations . . . . [and] the district court has 

discretion in determining the amount of the fee award.” Id. at 437.  

 The R&R properly notes that it is the duty of this Court to determine 

whether the number of hours expended was reasonable. However, the Court finds 

superfluous the R&R’s passage on Plaintiffs’ alleged misunderstanding of the 

concept of reasonableness. Accordingly, the Court declines to adopt this portion of 

the R&R [179].3 

 Nevertheless, the Court (and Plaintiffs) agree that a 10% reduction of the 

remaining fees is warranted in this case. The Court adopts the R&R’s findings that 

counsel’s initial claims for clearly non-compensable work such as the criminal 

proceedings, and tangential activity such as communication with the media and 

watching television, cast doubt on the entire petition, and thereby warrant a modest 

reduction. See Ky. Rest. Concepts Inc. v. City of Louisville, 117 F. App’x 415, 419 

(6th Cir. 2004) (noting that “[a] 10% reduction is a ‘modest amount.’”); see also 

Barachkov v. Davis, 2013 WL 2149104, at *5 (E.D. Mich. May 16, 2013) (holding 

that a “modest fee reduction is warranted based on redundant and otherwise 

unnecessary billings submitted by Plaintiffs.”).  

                                                           
3 The Court refers specifically to the passage on pp. 11-13 of the R&R [179] which 
repeats verbatim the analysis set forth in the previous R&R [162].  
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 Additionally, the Court adopts the R&R’s finding that the “surplus time” 

Plaintiffs spent preparing the case further justifies a reduction in the award. See Ky. 

Rest. Concepts, 117 F. App’x at 419 (affirming the district court’s consideration of 

the fact that the “amount of overall attorney time [was] excessive” in reducing the 

fee award).  

 Finally, the Court agrees with the R&R that a 10% reduction (as opposed to 

a larger percentage) is appropriate here. This is mainly because counsel has already 

suffered an 80% deduction in fees for the BZA and Roe Plaintiffs, and an 

elimination of fees for the 2003 case and criminal proceeding, notwithstanding 

counsel’s diligent work and zealous advocacy on the bulk of the case. Thus, the 

Court adopts in part Section III-C.  

III. Section III-E and Plaintiffs’ Objection 

 Plaintiffs’ Objection [181] states: “A municipal chapter 9 bankruptcy is a 

‘rare and exceptional circumstance’ justifying the award of enhanced attorney’s 

fees.”  

 On November 12, 2014, the Bankruptcy Court issued an order confirming 

the City’s bankruptcy plan (“the plan”). Defendant City of Detroit maintains that 

the plan provides, inter alia, that the City pay debts such as attorney fees at $.10 to 

$.13 on the dollar, over a thirty-year period. Because of the plan’s potential to 

prolong payment of attorney fees, Plaintiffs argue that an enhancement of 1000% 
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is necessary to make them “whole” and to ensure adequate representation of 

plaintiffs with meritorious civil rights claims.  

 The district court may award a fee enhancement in “rare and exceptional 

circumstances.” Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 552 (2010). 

Plaintiffs bear the burden of proving that an enhancement is necessary. Id. at 553. 

Plaintiffs must show that “. . . the lodestar fee would not have been adequate to 

attract competent counsel.” Id. at 554. 

 Extraordinary circumstances that warrant fee enhancement include situations 

in which:  

[1] The method used in determining the hourly rate 
employed in the lodestar calculation does not adequately 
measure the attorney’s true market value . . . .  
 
[2] the attorney’s performance includes an extraordinary 
outlay of expenses and the litigation is exceptionally 
protracted . . . . [and] 
 
[3] [the] attorney’s performance involves exceptional 
delay in the payment of fees. 

 
Id. at 554-56. 

 Plaintiffs submit that the lodestar does not adequately take into account the 

ninety percent reduction of their attorney fee award due to the City’s bankruptcy 

filing. Plaintiffs further submit that the fact that they may not receive payment for 

thirty years demonstrates an exceptional delay in the payment of fees. Finally, 
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Plaintiffs maintain that capable attorneys will decline to represent meritorious civil 

rights claimants if their work is not fully compensated.  

 Plaintiffs have not demonstrated that “rare and exceptional circumstances,” 

as envisioned by Purdue, exist in this case. As the Magistrate Judge explained: 

“There is nothing essential about this case that differentiates it from any other fee 

petition or award where the City of Detroit was the defendant.” [Dkt. #179 at 17]. 

Plaintiffs have provided no evidence to support their assertion that the lodestar fee 

is inadequate to attract competent counsel practicing in the City. Surely, there has 

not been a significant reduction in the filings of civil rights actions against the City 

since the Bankruptcy Court issued its order in November 2014.4  

 Furthermore, although Plaintiffs may face an exceptional delay in the 

payment of fees, the delay was not “unjustifiably caused by the defense.” See 

Purdue, 559 U.S. at 556 (explaining that fee enhancement may be appropriate 

particularly where the defense unjustifiably causes the delay). The R&R 

appropriately characterizes Plaintiffs’ Objection as a request to modify the 

Bankruptcy Court’s final order. The Court cannot, and will not, grant Plaintiffs’ 

sweeping request. See In re City of Detroit, No. 13-53846, 2015 WL 603888, at *3 

(Bankr. E.D. Mich. Feb. 12, 2015) (noting that 11 U.S.C. § 943 authorizes 

                                                           
4 In fact, the Court’s review of CM/ECF reveals that more civil rights actions were 
instituted in 2017 than in 2013. The Court notes that of the cases docketed under 
the nature of suit code “440 Civil Rights: Other,” 346 cases were filed in 2013, 
while 355 cases were filed in 2017.   
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bankruptcy courts to “monitor the payment of fees and the reimbursement of 

expenses in or in connection with a chapter 9 case . . . .”). As the R&R explains, 

“the nature of bankruptcy . . . is not a ‘rare and exceptional’ circumstance as 

envisioned by Perdue.” Accordingly, the Court overrules Plaintiffs’ Objection and 

adopts Section III-E of the R&R.  

CONCLUSION 

 For the reasons stated above, 

 IT IS ORDERED that the R&R [179] is ADOPTED in part. 

 IT IS FURTHER ORDERED that Plaintiffs’ Objection [181] is 

OVERRULED. 

 IT IS FURTHER ORDERED that Plaintiffs’ Second Supplemental Motion 

for Attorney’s Fees and Costs [174] is GRANTED in part and DENIED in part.  

 IT IS FURTHER ORDERED that Plaintiffs’ counsel is awarded a total of 

$905,718.65 in attorney fees and costs, subject to the orders of the Bankruptcy 

Court in the City of Detroit municipal bankruptcy case.  

 SO ORDERED. 

 

 
s/Arthur J. Tarnow                        

      Arthur J. Tarnow 
Dated: January 25, 2018   Senior United States District Judge 
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