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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

RICHMOND DIVISION 

In re: ) Case No. 07-33849 
 ) Jointly Administered 
MOVIE GALLERY, INC., et al.,1 ) Chapter 11 
 ) Hon. Douglas O. Tice, Jr. 
   Debtors. )  
 )  

NOTICE OF PLAN SUPPLEMENT: 
FORM OF THE NEW ORGANIZATIONAL DOCUMENTS FOR REORGANIZED 

DEBTOR MOVIE GALLERY, INC. 

PLEASE TAKE NOTICE THAT the above-captioned debtors (collectively, the 

“Debtors”) have filed with the Court the form of the new organizational documents for 

Reorganized Debtor2 Movie Gallery, Inc., which include (a) the form of the amended and 

                                                 

1 The Debtors in these proceedings are:  Movie Gallery, Inc.; Hollywood Entertainment Corporation; M.G. Digital, LLC; M.G.A. Realty I, 
LLC; MG Automation LLC; and Movie Gallery US, LLC. 

2  Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Second Amended Joint Plan of 
Reorganization of Movie Gallery, Inc. and Its Debtor Subsidiaries under Chapter 11 of the Bankruptcy Code. 
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restated certificate of incorporation and (b) the form of the amended and restated bylaws and are 

attached hereto as Exhibit A and Exhibit B, respectively.3   

 
Richmond, Virginia /s/ Marc J. Carmel 
Dated:  April 4, 2008 Richard M. Cieri (NY 4207122) 
 KIRKLAND & ELLIS LLP 
 Citigroup Center 
 153 East 53rd Street 
 New York, New York  10022-4611 
 Telephone: (212) 446-4800 
 Facsimile: (212) 446-4900 
 and 

 Anup Sathy, P.C. (IL 6230191) 
 Marc J. Carmel (IL 6272032) 
 KIRKLAND & ELLIS LLP 
 200 East Randolph Drive 
 Chicago, Illinois  60601-6636 
 Telephone: (312) 861-2000 
 Facsimile: (312) 861-2200 
 and 

 Michael A. Condyles (VA 27807) 
 Peter J. Barrett (VA 46179) 
 Ronald A. Page, Jr. (VA 71343) 
 KUTAK ROCK LLP 
 Bank of America Center 
 1111 East Main Street, Suite 800 
 Richmond, Virginia  23219-3500 
 Telephone: (804) 644-1700 
 Facsimile: (804) 783-6192 
 Co-Counsel to the Debtors 
 

                                                 

3  Exhibit A and Exhibit B attached hereto, the form of the Amended and Restated First Amended Lien Credit Agreement, the form of the 
Amended and Restated Second Lien Credit Agreement and each of the other documents filed as part of the Plan Supplement are subject to 
continuing review and revision by the Debtors, the First Lien Agents, the First Lien Lenders, the Second Lien Agents, the Second Lien 
Lenders, Sopris and the Committee. 
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State of Delaware 

Officer of the Secretary of State 

I, WILLIAM T. QUILLEN, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF INCORPORATION OF “MOVIE GALLERY, INC.”, 

FILED IN THIS OFFICE ON THE THIRD DAY OF JUNE, A.D. 1994, AT 10 O’CLOCK A.M. 

A CERTIFIED COPY OF THIS CERTIFICATE HAS BEEN FORWARDED TO THE 

NEW CASTLE COUNTY RECORDER OF DEEDS FOR RECORDING. 
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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 

OF 

MOVIE GALLERY, INC. 

FIRST:  The name of the Corporation is Movie Gallery, Inc. 

SECOND:  The address of the registered office of the Corporation in the State of 
Delaware is Corporation Trust Center, 1209 Orange Street, in the City of Wilmington, County of 
New Castle, Delaware  19801.  The name of the Corporation’s registered agent in the State of 
Delaware is The Corporation Trust Company. 

THIRD:  The purpose of the Corporation is to engage in any lawful act or activity for 
which corporations may now or hereafter be organized under the General Corporation Law of the 
State of Delaware. 

FOURTH: 

1. The Corporation is authorized to issue two classes of stock, to be designated 
“Common Stock” and “Preferred Stock,” respectively.  The total number of shares which the 
corporation is authorized to issue is thirty-two million (32,000,000) shares.  The number of 
shares of Common Stock authorized to be issued is thirty million (30,000,000), with a par value 
of $0.001 per share.  The number of shares of Preferred Stock authorized to be issued is two 
million (2,000,000), with a par value of $0.10 per share. 

2. The Preferred Stock may be issued from time to time in one or more series.  The 
Board of Directors is hereby authorized, by filing a certificate (a “Preferred Stock Designation”) 
pursuant to the Delaware General Corporation Law, to fix or alter from time to time the 
designation, powers, preferences and rights of the shares of each such series and the 
qualifications, limitations or restrictions of a wholly unissued series of Preferred Stock, and to 
establish from time to time the number of shares constituting any such series or any of them; and 
to increase or decrease the number of shares of any series subsequent to the issuance of shares of 
that series, but not below the number of shares of such series then outstanding.  In case the 
number of shares of any series shall be decreased in accordance with the foregoing sentence, the 
shares constituting such decrease, shall resume the status that they had prior to the adoption of 
the resolution originally fixing the number of shares of such series. 

3. The Corporation shall not issue any class of non-voting equity securities unless 
and solely to the extent permitted by section 1123(a)(6) of the title 11 of the United States Code 
(the “Bankruptcy Code”); provided, however that (A) this section will have no further force and 
effect beyond that required under section 1123(a)(6) of the Bankruptcy Code; (B) will have such 
force and effect, if any, only for so long as section 1123(a)(6) of the Bankruptcy Code is in effect 
and applicable to the corporation; and (C) in all events may be amended or eliminated in 
accordance with applicable law from time to time in effect. 

FIFTH:  In furtherance and not in limitation of the powers conferred by statute, the Board 
of Directors is expressly authorized to adopt, repeal, rescind, alter or amend in any respect the 
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bylaws of the Corporation (the “Bylaws”).  Notwithstanding the preceding sentence, the Bylaws 
may also be adopted, repealed, rescinded, altered or amended in any respect by the stockholders 
of the corporation, by the affirmative vote of a majority of the voting powers of all outstanding 
shares, subject to the rights of the holders of any series of Preferred Stock, regardless of class 
and voting together as a single voting class. 

SIXTH: 

1. The Corporation shall indemnify to the fullest extent authorized or permitted by 
the General Corporation Law of the State of Delaware or any other applicable law as now or 
hereafter in effect any person made, or threatened to be made, a defendant or witness to any 
action, suit or proceeding (whether civil, criminal or otherwise) by reason of the fact that he, his 
testator or estate is or was a director or officer of the Corporation or by reason of the fact that 
such director or officer, at the request of the Corporation, is or was serving any other 
corporation, partnership, joint venture, trust, employee benefit plan or other enterprise in any 
capacity.  Nothing contained herein shall affect any rights to indemnification to which employees 
other than directors and officers may be entitled by law.  No amendment or repeal of this 
Section 1 of Article Sixth shall apply to or have any effect on any right to indemnification 
provided hereunder with respect to any acts or omissions occurring prior to such amendment or 
repeal. 

2. No director of the Corporation shall be personally liable to the Corporation or its 
stockholders for monetary damages for any breach of fiduciary duty by such a director as a 
director.  Notwithstanding the foregoing sentence, a director shall be liable to the extent provided 
by Delaware law (i) for any breach of the director’s duty of loyalty to the Corporation or its 
stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct 
or a knowing violation of law, (iii) pursuant to Section 174 of the General Corporation Law of 
the State of Delaware, or (iv) for any transaction from which such director derived an improper 
personal benefit.  No amendment to or repeal of this Section 2 of Article Sixth shall apply to or 
have any effect on the liability or alleged liability of any director of the Corporation for or with 
respect to any act or omission of such director occurring prior to such amendment or repeal. 

3. In furtherance and not in limitation of the powers conferred by statute: 

(a) The Corporation may purchase and maintain insurance on behalf of any 
person who is or was a director, officer, employee or agent of the Corporation, or is serving at 
the request of the Corporation as a director, officer, employee or agent of another corporation, 
partnership, joint venture, trust, employee benefit plan or other enterprise against any liability 
asserted against him or incurred by him in any such capacity, or arising out of his status as such, 
whether or not the Corporation would have the power to indemnify him against such liability 
under the provisions of law; and 

(b) The Corporation may create a trust fund, grant a security interest or use 
other means (including, without limitation, letters of credit, surety bonds or other similar 
arrangements), as well as enter into contracts providing indemnification to the fullest extent 
authorized or permitted by law and including as part thereof provisions with respect to any or all 
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of the foregoing to ensure the payment of such amounts as may become necessary to effect 
indemnification as provided therein, or elsewhere. 

4. The Board of Directors is authorized to enter into a contract with any 
director, officer, employee or agent of the Corporation, or any person serving at the request of 
the corporation as a director officer, employee or agent of another corporation, partnership, joint 
venture, trust or other enterprise, including employee benefit plans, providing for 
indemnification rights equivalent to or, if the Board of Directors so determines, greater than 
those provided for in this Article Sixth. 

5. Any amendment, repeal or modification of any prevision of this Article 
Sixth by the stockholders and the directors of the Corporation shall not adversely affect any right 
or protection of a director or officer of the Corporation existing at the time of such amendment, 
repeal or modification. 

SEVENTH: The Corporation reserves the right to adopt, repeal, rescind, alter or 
amend in any respect any provision contained in this Certificate of Incorporation in the manner 
now or hereafter prescribed by applicable law, and all rights conferred on stockholders herein are 
granted subject to this reservation. 

EIGHTH: The name and mailing address of the incorporator of the Corporation 
are: 

Marie Hadji 
Troy & Gould Professional Corporation 
1801 Century Park East, 16th Floor 
Los Angeles, CA 90067 

I, the undersigned, being the incorporator hereinbefore named, for the purpose of forming 
a corporation pursuant to the General Corporation Law of the State of Delaware, do make this 
Certificate hereby declaring and certifying that this is my act and deed and the facts herein stated 
are true, and accordingly have hereunto set my hand this 2nd day of June, 1994. 
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AMENDED AND RESTATED BYLAWS 
OF 

MOVIE GALLERY, INC. 

(the “Corporation”) 

 
ARTICLE I 

 
OFFICES 

Section 1 Registered Office. 

The registered office of the Corporation shall be in the City of Wilmington, County of 
New Castle, State of Delaware. 

Section 2 Other Offices. 

The Corporation also may have offices at such other places both within and outside the 
State of Delaware as the Board of Directors may from time to time determine. 

ARTICLE II 
 

MEETINGS OF STOCKHOLDERS 

Section 1 Place of Meetings. 

Meetings of stockholders shall be held at any place within or outside the State of 
Delaware designated by the Board of Directors.  In the absence of any such designation, 
meetings of stockholders shall be held at the principal executive office of the Corporation. 

Section 2 Annual Meeting. 

The annual meeting of stockholders shall be held on such date and time as the Board of 
Directors may determine.  However, if this day falls on a legal holiday, the meeting shall be held 
at the same time and place on the next succeeding full business day.  The annual meeting shall be 
held at the Corporation’s principal offices or at any other location as may be determined by the 
Board of Directors.  At each annual meeting, directors shall be elected and any other proper 
business may be transacted. 

Section 3 Special Meetings. 

Unless otherwise required by law, special meetings of the stockholders may only be 
called by (i) any officer at the request of a majority of the Board of Directors, (ii) the Chairman 
of the Board of Directors, (iii) the President, (iv) the Chief Executive Officer, or (v) the holders 
of at least 51% of the outstanding shares of common stock.  Special meetings may not be called 
by any other person or persons. 
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Section 4 Notice of Meetings of Stockholders. 

All notices of meetings of stockholders shall be sent or otherwise given in accordance 
with Section 5 of this Article II not fewer than 10 or more than 60 days before the date of the 
meeting.  Such notice shall specify the place, date and hour of the meeting, the means of remote 
communications, if any, by which stockholders and proxy holders may be deemed to be present 
in person and vote at such meeting, and (i) in the case of a special meeting, the general nature of 
the business to be transacted, or (ii) in the case of the annual meeting, those matters that the 
Board of Directors, at the time of giving the notice, intends to present for action by the 
stockholders.  The notice of any meeting at which directors are to be elected shall include the 
name of any nominee or nominees whom, at the time of the notice, management intends to 
present for election.  Business transacted at any special meetings of stockholders shall be limited 
to the purposes stated in the notice. 

Section 5 Manner of Giving Notice; Affidavit of Notice. 

Notice of any meeting of stockholders shall be given in writing or by electronic 
transmission.  Whenever notice is required to be given, under any provision of these Bylaws or 
the Certificate of Incorporation, to any stockholder to whom (i) notice of two consecutive annual 
meetings, and all notices of meetings or of the taking of action by written consent without a 
meeting to such person during the period between such two consecutive annual meetings, or 
(ii) all, and at least two, payments (if sent by first class mail) of dividends or interest on 
securities during a twelve month period, have been mailed addressed to such person at such 
person’s address as shown on the records of the Corporation and have been returned 
undeliverable, the giving of such notice to such person shall not be required.  Any action or 
meeting which shall be taken or held without notice to such person shall have the same force and 
effect as if such notice had been duly given.  If any such person shall deliver to the Corporation a 
written notice setting forth such person’s then current address, the requirement that notice be 
given to such person shall be reinstated. 

An affidavit of the mailing or other means of giving any notice of any meeting of 
stockholders shall be executed by the Secretary, Assistant Secretary or any transfer agent of the 
Corporation giving the notice and shall be filed and maintained in the minute book of the 
Corporation. 

Without limiting the foregoing, any notice to stockholders given by the Corporation 
pursuant to this Section shall be effective if given by a form of electronic transmission consented 
to by the stockholder to whom the notice is given. Any such consent shall be revocable by the 
stockholder by written notice to the Corporation and shall also be deemed revoked if (i) the 
Corporation is unable to deliver by electronic transmission two (2) consecutive notices given by 
the Corporation in accordance with such consent and (ii) such inability becomes known to the 
secretary of the Corporation, the transfer agent or other person responsible for the giving of 
notice; provided, however, the inadvertent failure to treat such inability as a revocation shall not 
invalidate any meeting or other action. Notice given by a form of electronic transmission in 
accordance with these by-laws shall be deemed given: (i) if by facsimile telecommunication, 
when directed to a number at which the stockholder has consented to receive notice; (ii) if by 
electronic mail, when directed to an electronic mail address at which the stockholder has 
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consented to receive notice; (iii) if by a posting on an electronic network, together with separate 
notice to the stockholder of such specific posting, upon the later of such posting and the giving of 
such separate notice; and (iv) if by another form of electronic transmission, when directed to the 
stockholder.  For purposes of these Bylaws, “electronic transmission” means any form of 
communication, not directly involving the physical transmission of paper, that creates a record 
that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly 
reproduced in paper form by such a recipient through an automated process. 

Section 6 Quorum. 

The presence in person or by proxy of the holders of a majority of the shares entitled to 
vote at a meeting of stockholders shall constitute a quorum for the transaction of business at such 
meeting.  The stockholders present at a duly called or held meeting at which a quorum is present 
may continue to do business until adjournment, notwithstanding the withdrawal of enough 
stockholders to leave less than a quorum, if any action taken (other than adjournment) is 
approved by at least a majority of the shares required to constitute a quorum. 

Section 7 Adjourned Meeting; Notice. 

Any meeting of stockholders, annual or special, whether or not a quorum is present, may 
be adjourned from time to time by the vote of the majority of the shares represented at such 
meeting either in person or by proxy; but in the absence of a quorum, no other business may be 
transacted at such meeting, except as provided in Section 6 of this Article II. 

When any meeting of stockholders, annual or special, is adjourned to another time or 
place, notice need not be given of the adjourned meeting if the time and place are announced at a 
meeting at which the adjournment is taken, unless a new record date for the adjourned meeting is 
fixed or unless the adjournment is for more than 45 days from the date set for the original 
meeting, in which case the Board of Directors shall set a new record date.  Notice of any such 
adjourned meeting shall be given to each stockholder of record entitled to vote at the adjourned 
meeting in accordance with the provisions of Sections 4 and 5 of this Article II.  At any 
adjourned meeting, the Corporation may transact any business that might have been transacted at 
the original meeting. 

Section 8 Voting. 

Any action required or permitted to be taken by the stockholders must be effected at a 
duly called annual or special meeting of such holders.  Unless otherwise specifically provided 
herein or by law, the vote of the holders of a majority of the stock having voting power present in 
person or represented by proxy shall decide any question brought before such meeting.  Any 
action required or permitted to be taken at any annual or special meeting of stockholders may be 
taken without a meeting, without prior notice and without a vote, if a consent in writing, setting 
forth the action so taken, is signed by the holders of outstanding stock having not less than the 
minimum number of votes that would be necessary to authorize or take such action at a meeting 
at which all shares entitled to vote on such action were present and voted. 

Prompt notice of the taking of corporate action without a meeting by less than unanimous 
written consent shall be given to those stockholders who have not consented in writing and who, 
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if the action had been taken at a meeting, would have been entitled to notice of the meeting if the 
record date for such meeting had been the date that written consents signed by a sufficient 
number of holders to take the action were delivered to the Corporation. 

 

Section 9 Proxies. 

At all meetings of stockholders, a stockholder may vote by proxy (i) executed in writing 
by the stockholder or such stockholder’s duly authorized attorney-in-fact or (ii) transmitted by 
the stockholder or such stockholder’s duly authorized attorney-in-fact by facsimile or other 
means of electronic transmission to the proxyholder or to a proxy solicitation firm, proxy support 
service or like agent duly authorized by the proxyholder to receive such transmission; provided, 
that any such facsimile or other means of electronic transmission sets forth or is submitted with 
information from which it can be determined that the facsimile or other electronic transmission 
was authorized by the stockholder. Such proxy must be filed with the secretary of the 
Corporation at or before the time of the meeting. No such proxy shall be voted or acted upon 
after three (3) years from its date, unless the proxy provides for a longer period, but no proxy 
shall confer authority to vote with respect to more than one meeting (and any adjournment 
thereof). A duly executed proxy shall be irrevocable if it states that it is irrevocable and if, and 
only as long as, it is coupled with an interest sufficient in law to support an irrevocable power. A 
stockholder may revoke any proxy which is not irrevocable by attending the meeting and voting 
in person or by filing with the secretary of the corporation an instrument in writing revoking the 
proxy or another duly executed proxy bearing a later date. 

Section 10 List of Stockholders Entitled to Vote. 

The officer of the Corporation who has charge of the stock ledger of the Corporation 
shall prepare and make, at least ten days before every meeting of stockholders, a complete list of 
the stockholders entitled to vote at the meeting, arranged in alphabetical order, and showing the 
address of each stockholder and the number of shares registered in the name of each stockholder.  
Such list shall be open to the examination of any stockholder, for any purpose germane to the 
meeting, during ordinary business hours, for a period of at least ten days prior to the meeting, 
either at a place within the city where the meeting is to be held, which place shall be specified in 
the notice of the meeting, or, if not so specified, at the place where the meeting is to be held.  
The list shall also be produced and kept at the time and place of the meeting during the whole 
time thereof, and may be inspected by any stockholder of the Corporation who is present. 

Section 11 Stock Ledger. 

The stock ledger of the Corporation shall be the only evidence as to which stockholders 
are entitled to examine the stock ledger, the list required by Section 10 of this Article II or the 
books of the Corporation, or to vote in person or by proxy at any meeting of stockholders. 

Section 12 Waiver of Notice or Consent by Absent Stockholders. 

The transactions of any meeting of stockholders, annual or special, however called and 
noticed and wherever held, shall be as valid as though they had occurred at a meeting duly held 
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after regular call and notice, if a quorum is present either in person or by proxy, and if, either 
before or after such meeting, each person entitled to vote who was not present in person or by 
proxy signs a written waiver of notice or a consent to a holding of such meeting or an approval 
of the minutes thereof.  Such waiver of notice or consent need not specify either the business to 
be transacted or the purpose of any annual or special meeting of stockholders.  All such waivers, 
consents or approvals shall be filed with the corporate records or made a part of the minutes of 
the meeting. 

Attendance by a person at a meeting shall also constitute a waiver of notice of such 
meeting, except that when such person objects at the beginning of the meeting to the transaction 
of any business thereat because such meeting was not lawfully called or convened, and except 
that attendance at a meeting is not a waiver of any right to object to the consideration of matters 
not included in the notice of such meeting if an objection is expressly made at such meeting. 

Section 13 Inspectors of Election. 

Before any meeting of stockholders, the Board of Directors may appoint any persons 
other than nominees for office to act as inspectors of election at the meeting or its adjournment.  
If no inspectors of election are so appointed, the chairman of the meeting may, and on the 
request of any stockholder or a stockholder’s proxy shall, appoint inspectors of election at the 
meeting.  The number of such inspectors shall be either one or three.  If such inspectors are 
appointed at a meeting on the request of one or more stockholders or proxies, the holders of a 
majority of shares or their proxies present at the meeting shall determine whether one or three 
inspectors are to be appointed.  If any person appointed as inspector fails to appear or fails or 
refuses to act, the chairman of the meeting may, and upon the request of any stockholder or a 
stockholder’s proxy shall, appoint a person to fill that vacancy. 

Such inspectors shall: 

(a) Determine the number of shares outstanding and the voting power of each, the 
shares represented at the meeting, the existence of a quorum, and the authenticity, validity, and 
effect of proxies; 

(b) Receive votes, ballots or consents; 

(c) Hear and determine all challenges and questions in any way arising in connection 
with the right to vote; 

(d) Count and tabulate all votes or consents; 

(e) Determine when the polls shall close; 

(f) Determine the result; and 

(g) Do any other acts that may be proper to conduct the election or vote with fairness 
to all stockholders. 
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Section 14 Advance Notice Provisions for Election of Directors. 

Only persons who are nominated in accordance with the following procedures shall be 
eligible for election as directors of the Corporation.  Nominations of persons for election to the 
Board of Directors may be made, (a) by or at the direction of the Board of Directors (or any duly 
authorized committee thereof) or (b) by any stockholder of the Corporation (i) who is a 
stockholder of record on the date of the giving of the notice provided for in this Section 14 and 
on the record date for the determination of stockholders entitled to vote at the applicable annual 
meeting and (ii) who complies with the notice procedures set forth in this Section 14. 

In addition to any other applicable requirements, for a nomination to be made by a 
stockholder such stockholder must have given timely notice thereof in proper written form to the 
Secretary of the Corporation. 

To be timely, a stockholder’s notice to the Secretary must be delivered to or mailed and 
received at the principal executive offices of the Corporation (i) not less than 120 calendar days 
before the date the Corporation’s proxy statement was released to stockholders in connection 
with the previous year’s annual meeting or such other time period as may be required or 
permitted by applicable law or (ii) if no annual meeting was held in the previous year or the date 
of the applicable annual meeting has been changed by more than 30 days from the date of the 
previous year’s annual meeting, not less than a reasonable time prior to the date the Corporation 
begins to print and mail its proxy materials, as determined by the Board of Directors. 

To be in proper written form, a stockholder’s notice to the Secretary must set forth (a) as 
to each person whom the stockholder proposes to nominate for election as a director (i) the 
name, age, business address and residence address of the person, (ii) the principal occupation or 
employment of the person, (iii) the class or series and number of shares of capital stock of the 
Corporation which are owned beneficially or of record by the person and (iv) any other 
information relating to the person that would be required to be disclosed in a proxy statement or 
other filings required to be made in connection with solicitations of proxies for election of 
directors pursuant to Section 14 of the Securities Exchange Act of 1934, as amended (the 
“Exchange Act”), and the rules and regulations promulgated thereunder; and (b) as to the 
stockholder giving the notice (i) the name and record address of such stockholder, (ii) the class 
or series and number of shares of capital stock of the Corporation which are owned beneficially 
or of record by such stockholder, (iii) a description of all arrangements or understandings 
between such stockholder and each proposed nominee and any other person or persons 
(including their names) pursuant to which the nomination(s) are to be made by such stockholder, 
(iv) a representation that such stockholder intends to appear in person or by proxy, at the meeting 
to nominate the persons named in its notice and (v) any other information relating to such 
stockholder that would be required to be disclosed in a proxy statement or other filings required 
to be made in connection with solicitations of proxies for election of directors pursuant to 
Section 14 of the Exchange Act and the rules and regulations promulgated thereunder.  Such 
notice must be accompanied by a written consent of each proposed nominee to being named as a 
nominee and to serve as a director if elected. 

Except as provided in Section 2 of Article III hereof, no person shall be eligible for 
election as a director of the Corporation unless nominated in accordance with the procedures set 
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forth in this Section 14.  If the Chairman of the meeting determines that a nomination was not 
made in accordance with the foregoing procedures, the Chairman shall declare to the meeting 
that the nomination was defective and such defective nomination shall be disregarded. 

Section 15   Advance Notice Provisions for Business to be Transacted at Annual Meeting.   

No business may be transacted at an annual meeting of stockholders, other than business 
that is either (a) specified in the notice of meeting (or any supplement thereto) given by or at the 
direction of the Board of Directors (or any duly authorized committee thereof), (b) otherwise 
properly brought before the annual meeting by or at the direction of the Board of Directors (or 
any duly authorized committee thereof) or (c) otherwise properly brought before the annual 
meeting by any stockholder of the Corporation (i) who is a stockholder of record on the date of 
the giving of the notice provided for in this Section 15 and on the record date for the 
determination of stockholders entitled to vote at such annual meeting and (ii) who complies with 
the notice procedures set forth in this Section 15. 

In addition to any other applicable requirements, for business to be properly brought 
before an annual meeting by a stockholder, such stockholder must have given timely notice 
thereof in proper written form to the Secretary of the Corporation. 

To be timely, a stockholder’s notice to the Secretary must be delivered to or mailed and 
received at the principal executive offices of the Corporation (i) not less than 120 calendar days 
before the date the Corporation’s proxy statement was released to stockholders in connection 
with the previous year’s annual meeting or such other time period as may be required or 
permitted by applicable law or (ii) if no annual meeting was held in the previous year or the date 
of the applicable annual meeting has been changed by more than 30 days from the date of the 
previous year’s annual meeting, not less than a reasonable time prior to the date the Corporation 
begins to print and mail its proxy materials, as determined by the Board of Directors. 

To be in proper written form, a stockholder’s notice to the Secretary must set forth as to 
each matter such stockholder proposes to bring before the annual meeting (i) a brief description 
of the business desired to be brought before the annual meeting, including the completed text of 
any resolutions to be presented at the annual meeting, and the reasons for conducting such 
business at the annual meeting, (ii) the name and record address of such stockholder, (iii) the 
class or series and number of shares of capital stock of the Corporation which are owned 
beneficially or of record by such stockholder, (iv) a description of all arrangements or 
understandings between such stockholder and any other person or persons (including their 
names) in connection with the proposal of such business by such stockholder and any material 
interest of such stockholder in such business and (v) a representation that such stockholder 
intends to appear in person or by proxy at the annual meeting to bring such business before the 
meeting.  In addition, the stockholder making such proposal shall promptly provide any other 
information required by law or otherwise reasonably requested by the Corporation. 

No business shall be conducted at the annual meeting of stockholders except business 
brought before the annual meeting in accordance with the procedures set forth in this Section 15, 
provided, however that, once business has been properly brought before the annual meeting in 
accordance with such procedures, nothing in this Section 15 shall be deemed to preclude 
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discussion by any stockholder of any such business; provided further, however, that if the 
stockholder bringing such matter before the meeting withdraws such matter, such matter shall no 
longer be properly before the meeting.  If the Chairman of an annual meeting determines that 
business was not properly brought before the annual meeting in accordance with the foregoing 
procedures, the Chairman shall declare to the meeting that the business was not properly brought 
before the meeting and such business shall not be transacted. 

Section 16   Participation and Voting By Means of Remote Communication.   

 If authorized by the Board of Directors in accordance with these Bylaws and applicable 
law, stockholders and proxyholders not physically present at a meeting of stockholders may, by 
means of remote communication, (i) participate in a meeting of stockholders and (ii) be deemed 
present in person and vote at a meeting of stockholders, whether such meeting is to be held at a 
designated place or solely by means of remote communication; provided, that (x) the 
Corporation shall implement reasonable measures to verify that each person deemed present and 
permitted to vote at the meeting by means of remote communication is a stockholder or 
proxyholder, (y) the Corporation shall implement reasonable measures to provide such 
stockholders and proxyholders a reasonable opportunity to participate in the meeting and to vote 
on matters submitted to the stockholders, including an opportunity to read or hear the 
proceedings of the meeting substantially concurrently with such proceedings, and (z) if any 
stockholder or proxyholder votes or takes other action at the meeting by means of remote 
communication, a record of such vote or other action shall be maintained by the Corporation. 

 

ARTICLE III 
 

DIRECTORS 

Section 1 Number, Election and Term of Directors. 

The number of directors of the Corporation shall not be less than five nor more than nine.  
The exact number of directors shall be fixed, within the limits specified above, by a resolution 
duly approved by the Board of Directors.  Except as provided in Section 2 of this Article III, 
directors shall be elected by a majority of the stock present in person or represented by proxy at 
such meeting and entitled to vote at annual or special meetings of stockholders, and each director 
so elected shall hold office until the next annual meeting and until his successor is duly elected 
and qualified, or until his earlier resignation or removal.  Any director may resign at any time 
upon notice in writing or by electronic transmission to the Corporation.  Directors need not be 
stockholders. 

Section 2 Vacancies. 

Vacancies (whether because of death, resignation, removal of a director or any other 
cause) and newly created directorships resulting from any increase in the authorized number of 
directors may be filled by a majority vote or consent of the directors then in office, though less 
than a quorum, or by a sole remaining director, or by the stockholders (in which case, the 
advance notice provisions contained in Section 14 of Article II hereof shall not apply). The 
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directors so chosen shall hold office until the next annual election and until their successors are 
duly elected and qualified, or until their earlier resignation or removal. Any director may be 
removed, with or without cause, by the holders of a majority of the shares then entitled to vote at 
an election of directors. 

Section 3 Duties and Powers. 

The business of the Corporation shall be managed by or under the direction of the Board 
of Directors, which may exercise all such powers of the Corporation and do all such lawful acts 
and things as are not by statute or by the Certificate of Incorporation or by these Bylaws directed 
or required to be exercised or done by the stockholders. 

Section 4 Meetings. 

The Board of Directors may hold meetings, both regular and special, either within or 
outside the State of Delaware.  Regular meetings of the Board of Directors may be held without 
notice at such time and at such place as may from time to time be determined by the Board of 
Directors.  Special meetings of the Board of Directors may be called by the Chairman, if there is 
one, the President or a majority of the directors.  Notice thereof stating the place, date and hour 
of the meeting shall be given to each director either by telephone, hand delivery, electronic 
transmission, facsimile or similar communication method not less than 24 hours before the date 
of the meeting, or on such shorter notice as the person or persons calling such meeting may deem 
necessary or appropriate in the circumstances. 

Section 5 Quorum. 

Except as may be otherwise specifically provided by law, the Certificate of Incorporation 
or these Bylaws, at all meetings of the Board of Directors, a majority of the entire Board of 
Directors shall constitute a quorum for the transaction of business and the affirmative vote of a 
majority of the entire Board of Directors at any meeting at which there is a quorum shall be the 
act of the Board of Directors.  If a quorum shall not be present at any meeting of the Board of 
Directors, the directors present thereat may adjourn the meeting from time to time, without 
notice other than announcement at the meeting, until a quorum shall be present. 

Section 6 Actions of Board. 

Unless otherwise provided by the Certificate of Incorporation or these Bylaws, any action 
required or permitted to be taken at any meeting of the Board of Directors or of any committee 
thereof may be taken without a meeting, if all the members of the Board of Directors or any 
committee designated by the Board of Directors, as the case may be, consent thereto in writing or 
by electronic transmission, and the writing or writings or electronic transmission or 
transmissions are filed with the minutes of proceedings of the Board of Directors or any such 
designated committee. 

Section 7 Meetings by Means of Conference Telephone. 

Unless otherwise provided by the Certificate of Incorporation or these Bylaws, members 
of the Board of Directors or any committee designated by the Board of Directors may participate 
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in a meeting of the Board of Directors or such committee by means of a conference telephone or 
similar communications equipment by means of which all persons participating in the meeting 
can hear each other, and participation in a meeting pursuant to this Section 7 shall constitute 
presence in person at such meeting. 

Section 8 Committees. 

The Board of Directors may, by resolution passed by a majority of the entire Board of 
Directors, designate one or more committees, each committee to consist of one or more of the 
directors of the Corporation.  The Board of Directors may designate one or more directors as 
alternate members of any committee, who may replace any absent or disqualified member at any 
meeting of any such committee.  In the absence or disqualification of a member of a committee, 
and in the absence of a designation by the Board of Directors of an alternate member, the 
member or members thereof present at any meeting and not disqualified from voting, whether or 
not he or they constitute a quorum, may unanimously appoint another member of the Board of 
Directors to act at the meeting in the place of any absent or disqualified member.  Any 
committee, to the extent allowed by law and provided in the resolution establishing such 
committee, shall have and may exercise all the powers and authority of the Board of Directors in 
the management of the business and affairs of the Corporation.  Each committee shall keep 
regular minutes and report to the Board of Directors when required. 

Section 9 Compensation. 

The directors may be paid their expenses, if any, of attendance at each meeting of the 
Board of Directors and may be paid a fixed sum for attendance at each meeting of the Board of 
Directors or a stated salary as director.  No such payment shall preclude any director from 
serving the Corporation in any other capacity and receiving compensation therefor.  Members of 
special or standing committees may be allowed like compensation for attending committee 
meetings. 

Section 10 Interested Directors. 

No contract or transaction between the Corporation and one or more of its directors or 
officers, or between the Corporation and any other corporation, partnership, association or other 
organization in which one or more of its directors or officers are directors or officers, or have a 
financial interest, shall be void or voidable solely for this reason, or solely because the director or 
officer is present at or participates in the meeting of the Board of Directors or committee thereof 
which authorizes the contract or transaction, or solely because his or their votes are counted for 
such purpose if (i) the material facts as to his or their relationship or interest and as to the 
contract or transaction are disclosed or are known to the Board of Directors or the committee, 
and the Board of Directors or the committee in good faith authorizes the contract or transaction 
by the affirmative vote of a majority of the disinterested directors, even though the disinterested 
directors are less than a quorum; or (ii) the material facts as to his or their relationship or interest 
and as to the contract or transaction are disclosed or are known to the stockholders entitled to 
vote thereon, and the contract or transaction is specifically approved in good faith by the vote of 
the stockholders; or (iii) the contract or transaction is fair as to the Corporation as of the time it is 
authorized, approved or ratified by the Board of Directors, a committee thereof or the 



 

 - 11 - 
Error! Unknown document property name. 

stockholders.  Common or interested directors may be counted in determining the presence of a 
quorum at a meeting of the Board of Directors or of a committee which authorizes the contract or 
transaction. 

ARTICLE IV 
 

OFFICERS 

Section 1 Officers. 

The officers of the Corporation shall be chosen by the Board of Directors and shall 
include a Chief Executive Officer, a President, a Secretary and a Chief Financial Officer.  The 
Board of Directors, in its discretion, also may choose a Chairman of the Board of Directors (who 
must be a director) and one or more Vice-Presidents, Assistant Secretaries, Assistant Treasurers 
and other officers.  Any number of offices may be held by the same person, unless otherwise 
prohibited by law, the Certificate of Incorporation or these Bylaws.  The officers of the 
Corporation need not be stockholders of the Corporation nor, except in the case of the Chairman 
of the Board of Directors, need such officers be directors of the Corporation.  Except as 
otherwise provided herein, the officers of the Corporation shall perform such duties as the Board 
of Directors shall determine. 

Section 2 Election. 

The Board of Directors at its first meeting held after each annual meeting of stockholders 
shall elect the officers of the Corporation, who shall hold their offices for such terms and shall 
exercise such powers and perform such duties as shall be determined from time to time by the 
Board of Directors.  All officers of the Corporation shall hold office until their successors are 
chosen and qualified or until their earlier resignation or removal.  Any officer elected by the 
Board of Directors may be removed at any time by the affirmative vote of a majority of the 
Board of Directors.  Any vacancy occurring in any office of the Corporation shall be filled by the 
Board of Directors.  The salaries of all officers of the Corporation shall be fixed by the Board of 
Directors. 

Section 3 Section 3. Voting Securities Owned by the Corporation. 

Powers of attorney, proxies, waivers of notice of meeting, consents and other instruments 
relating to securities owned by the Corporation may be executed in the name of and on behalf of 
the Corporation by the Chief Executive Officer, or the President.  Any such officer may, in the 
name of and on behalf of the Corporation, take all such actions as any such officer may deem 
advisable to vote in person or by proxy at any meeting of security holders of any corporation in 
which the Corporation may own securities and at any such meeting shall possess and may 
exercise any and all rights and power incident to the ownership of such securities and which, as 
the owner thereof, the Corporation might have exercised and possessed if present.  The Board of 
Directors may from time to time confer, by resolution, like powers upon any other person or 
persons. 
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Section 4 Chief Executive Officer 

The Chief Executive Officer shall, subject to the control of the Board of Directors and, if 
there is one, the Chairman of the Board of Directors, have general supervision of the business of 
the Corporation and shall see that all orders and resolutions of the Board of Directors are 
effected.  He shall execute all bonds, mortgages, contracts and other instruments of the 
Corporation requiring a seal, under the seal of the Corporation, except where required or 
permitted by law to be otherwise signed and executed and except that the other officers of the 
Corporation may sign and execute documents when so authorized by these Bylaws, the Board of 
Directors or the Chief Executive Officer.  In the absence or disability of the Chairman of the 
Board of Directors, or if there is none, the Chief Executive Officer shall preside at all meetings 
of the stockholders and the Board of Directors.  The Chief Executive Officer also shall perform 
such other duties and may exercise such other powers as from time to time may be assigned to 
him by these Bylaws or by the Board of Directors. 

Section 5 President. 

In the absence of the Chief Executive Officer, the President shall preside at all meetings 
of the stockholders and at all meetings of the Board of Directors (unless the Chairman of the 
Board of Directors has been appointed and is present) and shall be the Chief Executive Officer of 
the corporation during such absence.  The President shall perform other duties commonly 
incident to his office and shall also perform such other duties and have such other powers as the 
Board of Directors shall designate from time to time. 

Section 6 Vice Presidents. 

The Vice Presidents, in the order of their seniority, may assume and perform the duties of 
the President in the absence or disability of the Chief Executive Officer and the President or 
whenever the offices of Chief Executive Officer and President are vacant.  The Vice Presidents 
shall perform other duties commonly incident to their office and shall also perform such other 
duties and have such other powers as the Board of Directors or the Chief Executive Officer shall 
designate from time to time. 

Section 7 Secretary. 

The Secretary shall attend all meetings of the stockholders and of the Board of Directors 
and shall record all acts and proceedings thereof in the minute book of the corporation.  The 
Secretary shall give notice in conformity with these Bylaws of all meetings of the stockholders 
and of all meetings of the Board of Directors and any committee thereof requiring notice.  The 
Secretary shall perform all other duties given him in these Bylaws and other duties commonly 
incident to his office and shall also perform such other duties and have such other powers as the 
Board of Directors shall designate from time to time.  The Chief Executive Officer and the 
President may direct any Assistant Secretary to assume and perform the duties of the Secretary in 
the absence or disability of the Secretary, and each Assistant Secretary shall perform other duties 
commonly incident to his office and shall also perform such other duties and have such other 
powers as the Board of Directors or the Chief Executive Officer shall designate from time to 
time. 
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Section 8 Chief Financial Officer. 

The Chief Financial Officer shall keep or cause to be kept the books of account of the 
corporation in a thorough and proper manner and shall render statements of the financial affairs 
of the corporation in such form and as often as required by the Board of Directors, the Chief 
Executive Officer, or the President.  The Chief Financial Officer, subject to the order of the 
Board of Directors, shall have the custody of all funds and securities of the corporation.  The 
Chief Financial Officer shall perform other duties commonly incident to his office and shall also 
perform such other duties and have such other powers as the Board of Directors or the President 
shall designate from time to time.  The Chief Executive Officer may direct the Treasurer or any 
Assistant Treasurer, or the Controller or any Assistant Controller to assume and perform the 
duties of the Chief Financial Officer in the absence or disability of the Chief Financial Officer, 
and each Treasurer and Assistant Treasurer and each Controller and Assistant Controller shall 
perform other duties commonly incident to his office and shall also perform such other duties 
and have such other powers as the Board of Directors or the Chief Executive Officer shall 
designate from time to time. 

Section 9 Delegation of Authority. 

The Board of Directors may from time to time delegate the powers or duties of any 
officer to any other officer or agent, notwithstanding any provision hereof. 

Section 10 Removal and Resignation of Officers. 

Subject to the rights, if any, of an officer under any contract of employment, any officer 
may be removed, either with or without cause, by the Board of Directors at any regular or special 
meeting of the Board or, except in the case of any officer chosen by the Board of Directors, by 
any officer upon whom such power of removal may be conferred by the Board of Directors. 

Any officer may resign at any time by giving written notice to the Corporation.  Any 
resignation shall take effect at the date of the receipt of such notice or at any later time specified 
in such notice; and, unless otherwise specified in such notice, the acceptance of such resignation 
shall not be necessary to make it effective.  Any resignation is without prejudice to the rights, if 
any, of the Corporation under any contract to which the resigning officer is a party. 

Section 11 Vacancies in Offices. 

A vacancy in any office because of death, resignation, removal, disqualification or any 
other cause shall be filled in the manner prescribed in these Bylaws for regular appointments to 
such office. 
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ARTICLE V 
 

STOCK 

Section 1 Form of Certificates. 

Unless the Board of Directors determines to issue uncertificated shares, every holder of 
stock in the Corporation shall be entitled to have a certificate signed, in the name of the 
Corporation, (i) by the Chairman of the Board of Directors, the President or a Vice-President, 
and (ii) by the Treasurer or an Assistant Treasurer, or the Secretary or an Assistant Secretary, 
certifying the number of shares owned by him in the Corporation. 

Section 2 Signatures. 

Where a certificate is countersigned by (i) a transfer agent other than the Corporation or 
its employee, or (ii) a registrar other than the Corporation or its employee, any other signature on 
the certificate may be a facsimile.  In case any officer, transfer agent or registrar who has signed 
or whose facsimile signature has been placed upon a certificate shall have ceased to be such 
officer, transfer agent or registrar before such certificate is issued, it may be issued by the 
Corporation with the same effect as if he were such officer, transfer agent or registrar at the date 
of issue. 

Section 3 Lost Certificates. 

The Board of Directors may direct a new certificate to be issued in place of any 
certificate theretofore issued by the Corporation alleged to have been lost, stolen or destroyed, 
upon the making of an affidavit of that fact by the person claiming the certificate of stock to be 
lost, stolen or destroyed.  When authorizing such issue of a new certificate, the Board of 
Directors may, in its discretion and as a condition precedent to the issuance thereof, require the 
owner of such lost, stolen or destroyed certificate, or his legal representative, to advertise the 
same in such manner as the Board of Directors shall require and/or to give the Corporation a 
bond in such sum as it may direct as indemnity against any claim that may be made against the 
Corporation with respect to the certificate alleged to have been lost, stolen or destroyed. 

Section 4 Transfers. 

Stock of the Corporation shall be transferable in the manner prescribed by law and in 
these By-laws. Transfers of stock shall be made on the books of the Corporation only by the 
person named in the certificate (or in the case of uncertificated shares, the person named in the 
stock records of the Corporation) or by his attorney lawfully constituted in writing and, in the 
case of certificated shares, upon the surrender of the certificate therefor, which shall be cancelled 
before a new certificate shall be issued. 

Section 5 Record Date. 

In order that the Corporation may determine the stockholders entitled to notice of or to 
vote at any meeting of stockholders or any adjournment thereof, or entitled to express consent to 
corporate action in writing without a meeting, or entitled to receive payment of any dividend or 
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other distribution or allotment of any rights, or entitled to exercise any rights with respect to any 
change, conversion or exchange of stock, or for the purpose of any other lawful action, the Board 
of Directors may fix, in advance, a record date, which shall not be more than 60 days or less than 
10 days before the date of such meeting, nor more than 60 days prior to any other action.  A 
determination of stockholders of record entitled to notice of or to vote at a meeting of 
stockholders shall apply to any adjournment of the meeting; provided, however, that the Board of 
Directors may fix a new record date for the adjourned meeting. 

Section 6 Beneficial Owners. 

The Corporation shall be entitled to recognize the exclusive right of a person registered 
on its books as the owner of shares to receive dividends, to vote as such owner, and to hold liable 
for calls and assessments a person registered on its books as the owner of shares.  The 
Corporation shall not be bound to recognize any equitable or other claim to or interest in such 
share or shares on the part of any other person, whether or not it shall have express or other 
notice thereof, except as otherwise provided by law. 

ARTICLE VI 
 

NOTICES 

Section 1 Notices. 

Whenever written notice is required by law, the Certificate of Incorporation or these 
Bylaws, to be given to any director, member of a committee or stockholder, such notice may be 
given by mail, addressed to such director, member of a committee or stockholder, at his address 
as it appears on the records of the Corporation, with postage thereon prepaid, and such notice 
shall be deemed to be given at the time when the same shall be deposited in the United States 
mail.  Written notice also may be given personally or by telegram, telex or cable. 

Section 2 Waivers of Notice. 

Whenever any notice is required by law, the Certificate of Incorporation or these Bylaws 
to be given to any director, member of a committee or stockholder, a waiver thereof in writing, 
signed by the person or persons entitled to said notice, whether before or after the time stated 
therein, shall be deemed equivalent thereto. 

ARTICLE VII 
 

GENERAL PROVISIONS 

Section 1 Dividends. 

Dividends upon the capital stock of the Corporation, subject to the provisions of the 
Certificate of Incorporation, if any, may be declared by the Board of Directors at any regular or 
special meeting, and may be paid in cash, in property or in shares of the capital stock.  Before 
payment of any dividend, there may be set aside out of any funds of the Corporation available for 
dividends such sum or sums as the Board of Directors from time to time, in its absolute 
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discretion, deems proper as a reserve or reserves to meet contingencies, or for equalizing 
dividends, or for repairing or maintaining any property of the Corporation, or for any proper 
purpose, and the Board of Directors may modify or abolish any such reserve. 

Section 2 Disbursements. 

All checks or demands for money and notes of the Corporation shall be signed by such 
officer or officers or such other person or persons as the Board of Directors may from time to 
time designate. 

Section 3 Fiscal Year. 

The fiscal year of the Corporation shall be fixed by resolution of the Board of Directors. 

Section 4 Corporate Seal. 

The corporate seal, if any, shall have inscribed thereon the name of the Corporation, the 
year of its organization and the words “Corporate Seal, Delaware.”  The seal may be used by 
causing it or a facsimile thereof to be impressed or affixed or otherwise reproduced. 

ARTICLE VIII 
 

INDEMNIFICATION 

Section 1 Power to Indemnify in Actions, Suits or Proceedings Other Than Those by or in 
the Right of the Corporation. 

Subject to Section 3 of this Article VIII, the Corporation shall indemnify any person who 
was or is a party or is threatened to be made a party to any threatened, pending or completed 
action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an 
action by or in the right of the Corporation) by reason of the fact that he is or was a director, 
officer, employee or agent of the Corporation, or is or was serving at the request of the 
Corporation as a director, officer, employee or agent of another corporation, partnership, joint 
venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, fines 
and amounts paid in settlement actually and reasonably incurred by him in connection with such 
action, suit or proceeding if he acted in good faith and in a manner he reasonably believed to be 
in or not opposed to the best interests of the Corporation, and, with respect to any criminal action 
or proceeding, had no reasonable cause to believe his conduct was unlawful.  The termination of 
any action, suit or proceeding by judgment, order, settlement, conviction or upon a plea of nolo 
contendere or its equivalent shall not, of itself, create a presumption that the person did not act in 
good faith and in a manner that he reasonably believed to be in or not opposed to the best 
interests of the Corporation, and, with respect to any criminal action or proceeding, had 
reasonable cause to believe that his conduct was unlawful. 
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Section 2 Power to Indemnify in Actions, Suits or Proceedings by or in the Right of the 
Corporation. 

Subject to Section 3 of this Article VIII, the Corporation shall indemnify any person who 
was or is a party or is threatened to be made a party to any threatened, pending or completed 
action or suit by or in the right of the Corporation to procure a judgment in its favor by reason of 
the fact that he is or was a director, officer, employee or agent of the Corporation, or is or was 
serving at the request of the Corporation as a director, officer, employee or agent of another 
corporation, partnership, joint venture, trust or other enterprise against expenses (including 
attorneys’ fees) actually and reasonably incurred by him in connection with the defense or 
settlement of such action or suit if he acted in good faith and in a manner he reasonably believed 
to be in or not opposed to the best interests of the Corporation; except that no indemnification 
shall be made with respect to any claim, issue or matter as to which such person shall have been 
adjudged to be liable to the Corporation unless and only to the extent that the Court of Chancery 
or the court in which such action or suit was brought shall determine upon application that, 
despite the adjudication of liability but in view of all the circumstances of the case, such person 
is fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery or 
such other court shall deem proper. 

Section 3 Authorization of Indemnification. 

Any indemnification under this Article VIII (unless ordered by a court) shall be made by 
the Corporation only as authorized in the specific case upon a determination that indemnification 
of the director, officer, employee or agent is proper in the circumstances because he has met the 
applicable standard of conduct set forth in Section 1 or Section 2 of this Article VIII, as the case 
may be.  Such determination shall be made (i) by the Board of Directors by a majority vote of a 
quorum consisting of directors who were not parties to such action, suit or proceeding, or (ii) if 
such quorum is not obtainable, or, even if obtainable, a quorum of disinterested directors so 
directs, by independent legal counsel in a written opinion, or (iii) by the stockholders.  To the 
extent, however, that a director, officer, employee or agent of the Corporation has been 
successful on the merits or otherwise in defense of any action, suit or proceeding described 
above, or in defense of any claim, issue or matter therein, he shall be indemnified against 
expenses (including attorneys’ fees) actually and reasonably incurred by him in connection 
therewith, without the necessity of authorization in the specific case. 

Section 4 “Good Faith” Defined. 

For purposes of any determination under Section 3 of this Article VIII, a person shall be 
deemed to have acted in “good faith” and in a manner he reasonably believed to be in or not 
opposed to the best interests of the Corporation, or, with respect to any criminal action or 
proceeding, to have had no reasonable cause to believe his conduct was unlawful, if his action is 
based on the records or books of account of the Corporation or another enterprise, or on 
information supplied to him by the officers of the Corporation or another enterprise in the course 
of their duties, or on the advice of legal counsel for the Corporation or another enterprise or on 
information or records given or reports made to the Corporation or another enterprise by an 
independent certified public accountant or by an appraiser or other expert selected with 
reasonable care by the Corporation or another enterprise.  The term “another enterprise” as used 
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in this Section 4 shall mean any other corporation or any partnership, joint venture, trust or other 
enterprise of which such person is or was serving at the request of the Corporation as a director, 
officer, employee or agent.  The provisions of this Section 4 shall not be deemed to be exclusive 
or to limit in any way the circumstances in which a person may be deemed to have met the 
applicable standard of conduct set forth in Section 1 or Section 2 of this Article VIII, as the case 
may be. 

Section 5 Indemnification by a Court. 

Notwithstanding any contrary determination in the specific case under Section 3 of this 
Article VIII, and notwithstanding the absence of any determination thereunder, any director, 
officer, employee or agent may apply to any court of competent jurisdiction in the State of 
Delaware for indemnification to the extent otherwise permissible under Sections 1 and 2 of this 
Article VIII.  The basis of such indemnification by a court shall be a determination by such court 
that indemnification of the director, officer, employee or agent is proper in the circumstances 
because he has met the applicable standards of conduct set forth in Section 1 or Section 2 of this 
Article VIII, as the case may be.  Notice of any application for indemnification pursuant to this 
Section 5 shall be given to the Corporation promptly upon the filing of such application. 

Section 6 Expenses Payable in Advance. 

Expenses incurred in defending or investigating a threatened or pending action, suit or 
proceeding may be paid by the Corporation in advance of the final disposition of such action, 
suit or proceeding upon receipt of an undertaking by or on behalf of the director, officer, 
employee or agent to repay such amount if it shall ultimately be determined that he is not entitled 
to be indemnified by the Corporation as authorized in this Article VIII. 

Section 7 Nonexclusivity of Indemnification and Advancement of Expenses. 

The indemnification and advancement of expenses provided by or granted pursuant to 
this Article VIII shall not be deemed exclusive of any other rights to which those seeking 
indemnification or advancement of expenses may be entitled under any Bylaw, agreement, 
contract, vote of stockholders or disinterested directors or pursuant to the direction (howsoever 
embodied) of any court of competent jurisdiction or otherwise, both as to action in his official 
capacity and as to action in another capacity while holding such office.  It is the policy of the 
Corporation that indemnification of the persons specified in Sections 1 and 2 of this Article VIII 
shall be made to the fullest extent permitted by law.  The provisions of this Article VIII shall not 
be deemed to preclude the indemnification of any person who is not specified in Section 1 or 2 of 
this Article VIII but whomever the Corporation has the power or obligation to indemnify under 
the provisions of the General Corporation Law of the State of Delaware, or otherwise. 

Section 8 Insurance. 

The Corporation may purchase and maintain insurance on behalf of any person who is or 
was a director, officer, employee or agent of the Corporation, or is or was serving at the request 
of the Corporation as a director, officer, employee or agent of another corporation, partnership, 
joint venture, trust or other enterprise against any liability asserted against him and incurred by 
him in any such capacity, or arising out of his status as such, whether or not the Corporation 
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would have the power or the obligation to indemnify him against such liability under the 
provisions of this Article VIII. 

Section 9 Meaning of “Corporation” for Purposes of Article VIII. 

For purposes of this Article VIII, references to “the Corporation” shall include, in 
addition to the resulting corporation, any constituent corporation (including any constituent of a 
constituent) absorbed in a consolidation or merger which, if its separate existence had continued, 
would have had power and authority to indemnify its directors, officers, and employees or agents 
so that any person who is or was a director, officer, employee or agent of such constituent 
corporation, or is or was serving at the request of such constituent corporation as a director, 
officer, employee or agent of another corporation, partnership, joint venture, trust or other 
enterprise, shall stand in the same position under the provisions of this Article VIII with respect 
to the resulting or surviving corporation as he would have with respect to such constituent 
corporation if its separate existence had continued. 

Section 10 Survival of Indemnification and Advancement of Expenses. 

The indemnification and advancement of expenses provided by, or granted pursuant to, 
this Section 10 shall, unless otherwise provided when authorized or ratified, continue as to a 
person who has ceased to be a director, officer, employee or agent and shall inure to the benefit 
of the heirs, executors and administrators of such person. 

ARTICLE IX 
 

AMENDMENTS 

Section 1 Amendments by Stockholders or Board. 

These Bylaws may be altered, amended or repealed, in whole or in part, or new Bylaws 
may be adopted by the majority vote or written consent of the stockholders or the Board of 
Directors. 
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CERTIFICATE OF SECRETARY 

 

I, the undersigned, do hereby certify that: 

(1) I am the duly elected and acting Senior Vice President, Secretary and 

General Counsel of Movie Gallery, Inc., a Delaware corporation; 

(2) The attached Exhibit A is a true and correct copy of the Amended and 

Restated Bylaws of Movie Gallery, Inc. as duly adopted by the Board of Directors at a meeting 

duly noticed and held on April 12, 2007. 

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the seal of 
said corporation this 16th day of April, 2007. 

 
 
   

S. Page Todd, Executive Vice President, 
Secretary, General Counsel and Chief 
Compliance Officer 

 
 
 
 




