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McCORRISTON MILLER MUKAI MacKINNON LLP  
JONATHAN STEINER (Bar No. 006084) 
Five Waterfront Plaza, 4th Floor 
500 Ala Moana Blvd. 
Honolulu, HI 96813 
Telephone (808) 529-7300 

HENNIGAN, BENNETT & DORMAN LLP 
BRUCE BENNETT (Admitted Pro Hac Vice) 
JOSHUA M. MESTER (Admitted Pro Hac Vice) 
865 South Figueroa Street, Suite 2900 
Los Angeles, CA 90017 
Telephone (213) 694-1200 

Attorneys for St. Francis Healthcare System of  
Hawaii, St. Francis Medical Center, and  
St. Francis Medical Center - West  

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF HAWAII 

In re 
 
CHA Hawaii, LLC, et al.,1 

Debtors. 
 

This document relates to: 
ALL CASES 

) 
) 
) 
) 
) 
) 
) 
) 

Case No. 08-01369 
Chapter 11  
(Jointly Administered) 
 
Judge: Hon. Robert J. Faris 
 
 

JOINT PLAN SUPPLEMENT IN SUPPORT OF  
SECOND AMENDED JOINT PLAN OF REORGANIZATION  

FOR HAWAII MEDICAL CENTER LLC, HAWAII MEDICAL  
CENTER WEST, LLC, AND HAWAII MEDICAL CENTER EAST,  
LLC PROPOSED BY ST. FRANCIS HEALTHCARE SYSTEM OF 
HAWAII, ST. FRANCIS MEDICAL CENTER, AND ST. FRANCIS 

MEDICAL CENTER-WEST DATED MARCH 12, 2010 
                                           

1  The “Debtors” are as follows: CHA Hawaii, LLC, a Delaware limited liability company; 
Hawaii Medical Center LLC, a Hawaii limited liability company; Hawaii Medical Center 
East, LLC, a Hawaii limited liability company; and Hawaii Medical Center West, LLC, a 
Hawaii limited liability company. 
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TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD: 

In accordance with the Second Amended Joint Plan of Reorganization for 

Hawaii Medical Center LLC, Hawaii Medical Center West, LLC, and Hawaii 

Medical Center East, LLC Proposed by St. Francis Healthcare System of Hawaii, 

St. Francis Medical Center, and St. Francis Medical Center-West dated March 12, 

2010, attached hereto are copies of the proposed forms of the following Joint Plan 

Documents: 

Exhibit 1 - Articles of Incorporation of St. Francis Hospitals Hawaii, St. 
Francis Hospital-Liliha, and St. Francis Hospital-Ewa 

Exhibit 2 -  By-Laws of St. Francis Hospitals Hawaii, St. Francis Hospital-
Liliha, and St. Francis Hospital-Ewa 

Exhibit 3 -  Loan Agreement and Forms of Term Note A and Term Note B 

Exhibit 4 -  Security Agreement for Term Note A and Term Note B 

Exhibit 5 - Form of Mortgage, Security Agreement and Financing 
Statement for Term Note A and Term Note B 

Exhibit 6 -  Form of Term Note C 

Exhibit 7 -  Form of Term Note D 

Exhibit 8 -  Term Sheet for Working Capital Facility provided by Health 
Finance Group LLC 

Exhibit 9 -  Agreement for Management Services with Brim Healthcare, Inc. 

Exhibit 10 -  List of Initial Officers and Directors of the Reorganized 
Debtors 
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DATED:  May 5, 2010 McCORRISTON MILLER MUKAI 
MacKINNON, LLP 
Jonathan Steiner 

HENNIGAN, BENNETT & DORMAN LLP 
 
/s/ Joshua M. Mester     
Bruce Bennett 
Joshua M. Mester 
 
Attorneys for St. Francis Healthcare System 
of Hawaii, St. Francis Medical Center, and 
St. Francis Medical Center - West  
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ARTICLES OF INCORPORATTON

OF

ST. FIIANCIS HOSPITALS HAWÂII

'lhe undcrsigned. desiring to l'orm a nonprofit corporation undcr thc larvs ofthe State
of l-larvaii in accordancc $'ith Chapter 4l4D of thc Hawaii Rcvised Statutes ÍN Írmendcd, and other
applicable laws of the State of l-lar'raii (rhc "Corporarion"), ccfifïcs as follows:

ARI]CI.E I

CORP.ORA'TE NAME

'l}rc name of rhc Corporation shall bc:

ST. FRANCIS HOSPITALS IIAWAII

AR'frct.E fi

PRINCIP¿\l- OFFICE
and

RllC|SI'ERED ¿\GEN'|

'l-he rnailing addrcss of thc initial principal ollice of rhe Corporarion is:

2226 Liliha Strce¡. Suire 2?Z
l'lonolulu. l{asaii 96817

The namc ol'the Corporation's initial registered agcnt and strcet address of rhe
co¡poration's initial rcgisrcred ollicc in rhc srarc of Flanaii arc:

Sistcr r\gncllc Ching
2226 I-iliha Srrecr. Suire 227

l'lonolulu. l-larvaii 968 1 7

t:.t5?9. I -t-
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ARTICLE III

INCORPORA1'OR

fhc name and address of thc incorporator of the Corporation arc:

NoclaníJínbo
Irive Waterfront Plaz¡.4rh Floor

500 Ala Moana Boulevard
I-lonolulu. Hawaii 96813

AKt¡cLE lV

CORPORATE PURPOSES

Section 4.1 Ceneral Purposes-g$d Activilies. Thc Corporation is organized and
shall be opcrated exclusivel-v for rcligíous. charitable. scíenti[ic. and/or educational purposcs and
shall be consislent with thc basic Catholic philosophy as interpreted by Sistcrs of St. Francis of thc
Neumann Communitics (thc 't'ne Sisters of Sl p "). all rvirhin rhe meaning of Secrion
50 | (cX3) of the Intcrnal Rcvcnuc Codc of I 9E6 (rhe "Coroorarion's 50 I GX "), as
the same may bc amended lrom time to timc. and thc corrcsponding provisions of any fu¡urc Uniterl
Statcs lnternal Rcvcnue larv (the "Çode"). In lurthcrance of the Corporation's 501(cX3) Esempr
Purposcs. the Corporation shatl operate exclusivell' for the benefìr and support of Sr. Francis
Ilcalthcarc S¡'stcm of l{arvaii. a l'lanaii nonprofit corporat¡on C'SFI{S'). and irs alfiliates. so long irs
Sfltsshallqualilylortax-cxemptstatusunderScction50l(cX3)ofthcCodc. Thcrvord"affitiare"
shall include an¡i Scction 50 I (cX3 ) organization rclated to thc Corporation. as parent. subsidiar¡,. or
sister organiz¡tion.

'lhe nature of the Corporation's activities shall be to undenake or support. directly or
indirectl¡'. such projecls. programs. sen'ices. and activities. at such rimes and in such places. rvirhin
or s'ithout the United States of America. as lhe lloard of Directors of the Corporation (rhe "Boarc!')
dctcrmincs are appropriatc lo cÍurv out. promotc. or further the Corporation's 501(cX3) Excmpt
Purposes.

It is intended that the Corporation shall be excmpt from fedcral incomc lax undcr
Section 501(a) of the Codc as an organization described in Sccrion 501(cX3) of rhe Codc. and rhar it
shall qualify Í¡s an organization transfers to rvhich are deductible for fcderal income. gift, and est¡rle
tÍL\ purposcs b¡' residents and citizcns of the United Statcs of America (a "Oualificd Charitable
Oreanization").

Section '1.2 Spccific l'urposc. 'lhe spccific purposc for s'hich thc Corporarion is
formcd is to cstablish and supcn'isc the opcration of subsidiary healthcare organizarions lbr rhe
purposc of facilita¡ing, stimulating. and coordinating the deliver.v of healthcarc sen'iccs on a
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systematic basis. and thus coordinatc the wcllness needs of the community scn'ed by the

Corporation.

Scction 4.3 Substitution of Charity. In the event SFHS loscs its ta\-cxempl status

under the Codc or shall bc dissolvcd. or shall substantially ce¡¡se its opcrations, the Board may

substitute any other healthcare facility or organization which is underthc control ofThe Sisten of St.

Francis and tax-csempt under the Codc.

Section 4.4 Restrictions. Notwíthstanding any othcr provision ofthcsc Articles of
lncorporation. the Corporation's activities and the Board's authority shall bc subjcct to üe follorving
restrictions and limitations:

(¡) Thc Corporation shall not carr)'on any activitics not pcrmittcd to bc
carried on by a Qualificd Charitable Organization.

(ii) No part of the Corporation's h-unds (ars such tcrm is delìned bclorv in
r\rticlc V. clause (vi)) shall inure to the bcncfit of or be distributable to the Corporation's directors.
ollccrs. or an!' othcr private individual or cntity. cxccpt in fu¡therancc of thc Corporation's 50 | (c)(3)
llxempt Purposes, as payment of rcasonable compensation for sen'ices rendcred. or as pa)ment or
rcimbursement of reasonable expenses ncìcessar),to carq,ing out the Corporation's 501(cX3) Esernpt
Purposcs.

(iii) No substantial part of the activities of the Corporation shall bc the

carrying on of propaganda. or othcnvisc attempt¡ng to influcncc legislation, and the Corporation shall
not part¡cipatc or intcnenc in (including thc publication ordistribution ol'statemcnts) any political
campaign on bchalf of or in opposition to rin!,candidatc for public ofïìce.

AR'I'ICI-E V

coßPoR^1'E PO\\',ERS

Subject to thc rcstrictions of Section 4.4 of these Articlcs of Incorporation and the
condition that no por\er or discrction shall bc cxerciscd by the Board in any manner or for any
purpose that is not consistcnt rvith thc Corpom¡ion's 501(cX3) llxempt Purposes. íts quafíficatíon as

a Qualifìed Charitable Organization. and an1' Valid Restrictions (as defined belorv) imposcd on
contribulions to the Corporation. but $'ithoul othcnviss limiting lhe porvcrs conl'encd upon the
lloard b¡'larr', the Board is authorizcd:

(i) From time to timc to apply'[or. purchasc. acquire. transferorothenvise
exercisc. can)'out and enjo.r'an¡' bcnefìts. rights. privilcges. prcrogntivc. or porycr confcned by.
acquired under or granted by an1' sbtutc. ordinance. order. liccnsc. power. authorit!', lranchise.
commission. right or privilegc. rvhich an!' govemmcnt or authority or govcmmental agcncl' or
corporation or other public bod¡'may bc emposcred to enacl. makc or grant;
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(ii) 'lb purchase. acquire, orvn. hold. lease, either as lessce or as lessor.
scll. cxchangc, mortgagc. develop, construct. maintain. equip and opcratc rcal property, buildings
and all other property of any and evcry kind or description. s'hethcr rcal. personal or mixed:

(i¡i) 'lb carr)'out all or an!, parr of the forcgoing objecrs or purposes as
principal. agcnl or othcnvise. cithcr alonc or in conjunction rvith any pcrson. fìrm, association or
other corporûtion and in any pan of the rvorld: and for the purposc of obtaining and furthcring any of
its objccts or purposcs. to makc and pcrform such contracts of any kind and description, to do such
acts and things and to excrcise an.v and all such polr'eni as a natural pcrson could larvfully make,
pcrform. do or excrci*. prutîdedthat thc samc shall not bc inconsistcnt rvith the larvs of thc Statc of
l-larvaii;

(iv) To conduct its business in the State of l.lorvaii and orher stares and in
thc District of Columbia. thc tcnitorics and posscssions of thc Unitcd Statcs and in forcign countrics.
and to have and cxcrcise all thc pouers confened by the State of Hawaii upon a corporation fbrmed
under the larvs. pursuÍrnt to and under rvhich the Corporation is formed as such larvs arc norv in effect
or may al any timc hercaflcr bc amcndcd;

(v) To rcccive and acccpt gifts. legacics. grants. loans. and othcr
contributions to thc Corporation from anl'pcrsons or cntitics. in cash or in other propcriy acccptable
to the Boa¡d. including restricted contributions. provided that any restrictions are consistent rvith the
Corporation's 501(c)(3) Exempt Purposcs and its qualification ¿¡s a Qualified Charirablc
Organization and are imposed b¡'the donor b¡'a rwittcn instrumcnt that is acccpted b¡'the Board b¡,
rcsol ution ("Valid nesrict ions").

(vi) 'lb maintain and administer thc Corporation's asscls. including att
contributions received. all income eamed on those asscts and contributions. and an¡'gains theretiom
(the "Çg-rporarion's..F!¡nds") and. unless othcnvise specificall¡' required, to minglc resrricrcd
contributions u'ith other asscts of the Corporation's Funds lbr investmen¡ purposes.

(vii) 'l'o retain. acquirc. or scll ûn)'propcny rvithout rcgard to diversilication
or to rvhether some or all ofthe property so acquircd or retaincd is unproductivc or n'asting or is of a
kind or siz-e rvhich. but for this e.xprcss authoril),. rvould not bc considered propcr.

(r'iii) 'l'o use and appl¡' the corporation's Funds. malic expcnditurcs and
pavments thcrefrom. and makc distributions. program-rclated loans, progmm-rclated invcstments.
and othcr granls from the Corporation's Funds. in such Írmounts. at such limes. in such manner. and
fior such of thc Corporation's 501(cX3) Iìxcmpt Purposes as thc lloard in i¡s solc discrcrion
dctcrmines from time to time. subject to an]' Valid Restrictions imposed on contributions to thc
Corporation's Funds.

2t.¡579, I -4-

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-1   Filed  05/05/10   Page 5 of 31



(ix) 'lb initiatc and participatc in fundraising activitics. expeditions, or
other projects that may be undertaken by the Corporation in order to further or promote the
Corporation's 50 I (cX3 ) lì.xcmpt Purposcs.

(x) 'lb guarantee thc obligations of any afliliate ofthe Corporation, so long
as such organization(s) shall at all times qualify as exempt under Section 501(cX3) of the Code.

(xi) To issue bonds. nolcs, debenturcs, or other evidences ofindcbtedness
or obligations ol thc Corporation from time to ¡ime for any of thc objects or purposcs of thc
Corporation. to sccure the samc b¡'mortgage. dced of trust. pledge or othcrw¡se. or to issue the same
unsccurcd, and to purchasc or othcnvisc acquirc its bonds, notes. dehntures. or othcr evidcnces of
its indebtcdness or obligations.

(xii) 'lb thc e:(tent a corporation organized under the laws of the State of
Harvaii may now or hereafter larvfully do so, to engage in or carry on any and evcry act or activity
necessary. suitable. convenient. or proper for. in connection with, or incident lo the promot¡on.
furtherance, or accomplishment of any of the Corporation's 501(c)(3) Excmpt Purposcs. or designed.
directly or indirectly. to promote thc interests of the Corporation, and to cngage in an1'l¡wful acr or
activitv that isconsistent with the Corporation's 501(cX3) E.xcmpt Purposcsand itsqualification asa
Quali ficd Charitablc Organization.

ÂRTICLE vI

CORPORÂ'TE LIFE

'l'he duration of thc Corporation shall be perpetual.

¡\R'llCI-E Vll

DIRECTORS

Section 7-l lJoard of Directors. l'hc number of directors shall bc fixed by thc
Board in accordance rvith the Corporation's bvlarvs. Thc Board shall have and may exercise all the
polr'ers of thc Corporation csccpt as othenvise providsd herein or in the Corporation's b¡'larvs.

Section 7.? Ofïìccrs. '[he olïicers of thc Corporation shall be a presidcnt. one or
morc vicc-presidcnts. a secrctary and a ¡reasurcr. 'l'hc Corporation ma¡.have such additional ofliccrs
as shall be determined in accordance rvi¡h the Corporation's b¡'laws. -l'he 

ofäccrs shall have thc
porvers. pcrlbrm thc dutics and be appointcd in thc manner sct forth in the bvlarvs. An1.t$'o or more
officcs ma¡' bc hcld b-v thc samc person unless such practice is prohibircd by thc b¡,larvs: provided,
howcver. that nol less than t\ryo pcrsons shall be offrccrs.
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ÂR',r]cLE vlll

LIABILI'I'Y AND INDEMNIFICA'TION OF OFFICERS.
PtneÇtons. etrnPuoy

Section E.l No Liability to Corporation.

(i) No director or formcr dircctor of the Corporation shall be pcrsonally
liable to the Corporation for monctarJ,'damages for breach ofthc director's duties to the Corporation.
e.\cept this limitation of liability shall not l¡mit liability for (a) any brcach of thc dircctor's duty of
loyalt¡, to the Corporation. (b) acts or omissions not in good faith or rvhich involve intcntional
misconduct or a knorving violation of law. (c) any transaction in which a director receivcd an
improper personal economic bencfìt or (d) violations of Ha*'aii larv relating to director conllicts of
intercst. loans to dircctors or gu¡üanty of obligations of directon¡ or director liability for unlarvful
distributions.

(ii) In addition to and rvithout in any rcspcct nanowing thc limitation of
liability of directors and former directors set lbrth in subsection t. I (i). no person rvho scn'cs as a
director or oflicer of the Corporation rvithout remuneralion or e¡(pectation of remuneration shall be
liable for damage. injur¡'. or loss causcd b¡'or rcsulting from the director's or officcr's pcrf'ormancc
ol. or failure to perform dutics ofì thc position to rvhich thc person rvas clcctcd or appointcd. unless
the dircctor or oflìcer rvas grossll'ncgligcnt in thc pcrforrnance of. or failurc to pcrl'orm. such dutics.
For purposcs of this section. remuncrat¡on does not includc palment or rcimburscmcnt of reasonablc
e¡(pcnscs incurred by or on behalf of a director or ofäcer or thc provision of indcmnilication or
insurancc for actions as a director or oflìcer.

(iii) r\n¡' repcal. amendment. or other modification of this Section t.l shall
have prospcclive effect only and shall not affect thc limitation of liabilit¡, afforded b¡'its provisions.
or give rise to or increase an1' liabilit¡'. for acts or omissions occurring prior to such rcpeal.
amendmenl or other modifica¡ion.

Section 8.2 lndcmnitr..

is rhrearened ro *,Í'10., i:i"r":iii;:ill*ïi'f;,'ff 
t#::ïìLïî 

ii :' :åil#:
administrative or investigative action. suit or proceeding (other than an action b.v or in thc right of the
Corporation). b¡' reason of the fact that such pcrson is or s'as a director. ofTiccr. emplo.r'ce or agcnl of
thc Corporalion or is or rvas sen'ing in such capacit¡r at the request of the Corporation in any other
corporalion. partnership. joint vcnlurc. trust or other entcrprise. against cxpcnses. attorneys' fces.
judgmcnts. fines and amounts paid in scltlcmcnt. actuall.v and reasonabl¡' incuned by such pcrson in
conncction rvith such action. suit or proceeding. if such pcrson acted in good faith and in a manner he
or shc reasonabll'believcd to bc in or not opposed to the best ¡nterests of the Corporation, and. rvith
rcspect to an!' criminal action or procecding. had no rcasonable causc to belicvc his or hcr conduct
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u'as unlarvful. ll¡e tcrminating of any action. suit or proceeding by judgmcnt, order, settlement.
conviction. or upon a plea of noto contendere or its equivalent, shall not, of itself. create a
presumption that such pcrson did not act in good faith and in a manncr which such,pcrson rcasonably
belicved to bc in or not opposed to the bcs¡ intercsts of the Corporation and, rvith respcct to *y
criminal action or proceeding, had reasonablc cause to bclicvc that his or her conducr was unlawful.

(ii) 'fhe corporation shall indemniþ each pcrson who rvas or is a pary or
is thrcatened to be made a party to any threatened. pending or completed aclion, suit or proðecding
by or in the right of the Corporation by reason of the fact that such person is or was a dircctor.
oflìccr. cmplo¡'ce or agent of thc Corporation or is or rvas serving in such capacity at the request of
the Corporation in any other corporation, pafnership. joint venture, trust or other enterprisc ãgainst
expcnses and atlorncys' fecs actually and reasonably incuned by such person in the dcfense or
settlement of such action or suit if such pcrson acted in good faith and in a manner he or she
reasonably believed to be in or not opposcd to the best interests of the Corporation: provicledthar no
indemnification shall be made in rcspcct ol'any claim, issuc. or mattcr as ro rvhich such pcrson is
adjudgcd to bc liable fbr negligence or misconduct in the performance of his or her dur¡, to the
Corporation unless and only to the cxtent that thc couf in u'hich such action or suit *as Lrought
detcrmincs upon applicalion that. dcspitc the ndjudication of liabiliry but in vierv of all circumsunõcs
of the case. such person is hirl¡' and rcasonably cntitlcd to indemnity for such cxpenscs and
attorne!'s' f-ces rvhich such court decms proper.

(¡ii) 'lb the e.\tenr rhar a person sceking indemnificarion under Secrion
8'2(i) or 8.2(ii) above has been successful on the merits or othenvisc in dcltnsc of any action, suit or
procceding. or an!' claim. issuc or matter therein. thc Corporation shall indemnify such person
against expcnses and attorncvs' fees acluall¡' and reasonably incuncd in conncclion rhercwirh.

(ir') 'fhc Corporation shall malic indemnification pa¡menls to oron behalf
of the pen;on sceking them onl¡' if authorizæd in the specific cÍtsc upon a determination rhat
indemnification of such person is propcr becausc such person meets thc appticable standards of
conduct scl fonh in Section 8.2(i) or 8.2(i¡) above. Such dcterminarion ru¡,U* made (l) by rhe
Board by a majorit)¡ vo¡e ofa quorum consisting ofdirectors rvho rvere not parties to such action, suit
or procccding. or (2) if such guorum is not obtainablc, or if a quorum of disinrcresrcd directors so
directs. by independcnt legal counsel in a rwit¡cn opinion to the Corporarion. or (3) b-r,thc courr in
rvhich such action. suit or proceeding rvas pcnding upon application madc b¡' thc Corporation or thc
Person seeking indemnif'¡cation or the attornc¡'or other person rcndering sen ices in connection ç,ith
the dcfensc. rvherher or nor such applicarion is opposcd by rhc corporãtion.

(v) 'Ihe lloard ma!'aurhorizs palmenr in advancc of final disposirion ofan
action. suil or proceeding for thc e.\pcnses and attornel's' fees incurred b¡' a pcrson seeking
indemnilication under Section 8.2(i) or 8.2(¡¡) above. pror'íded rhat such p"rron delivers a rvritteñ
undcrtaking to rcpo-Y such amount unlcss it is ultimatel¡'determined that such pcrson isen¡irled to bc
indemnifìed under rhis Secrion 8.2.
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(vi) Thc indemnifìcation provided by this Section t.2 shallnot bcdccmed
exclusive of any other rights to rvhich those seeking indemnifìcation are cntitled under any bylarv.
agrecmenl, r'olc of disintcrcsted directors or othenvise. both as lo action in a person's offrcial
capacity and as to action in anothcr capacity while holding such oflicc, and shall continuc as to a
pcrson who ccascs to bc a dircctor. oflicer. cmployee or sgent and shall inurc to the benefit of his or
her heirs. cxcculon¡ and administtatonr.

(vii) Thc Corporation may purchasc and maintain insurance on bchall'of
any pcrson described in Ssction E.2(i) or 8.2(ii) above against any liability asserted against or
incurrcd by such person in any such capacity or arising out of his or her status Ítr¡ such. whether or not
the Coqporntion rvould hare thc po\rer to indemnify the person against such liability undcr rhis
Scction 8.2.

(viii) 'fhis Section 8.2 shall be effecrire rvith respcct to any person rvho is a
director, ofliccr. cmployee or agent of thc Corporation or is scn ing in such capacity atthe request of
thc Corporation in any othcr corporat¡on- partnership, joint venture. trust or other enterprise. at any
time on or after thc efTective date of thesc Articles of Incorporation rvith respect to any action, suit or
procceding pcnding on or aflcr that datc against such pcrson bascd upon his or hcr acring in such
capacit¡'bcforc or after that datc.

ARI]Ct-E tX

M.EN,tBERSHtP

The Corporation shall have mcmber(s). The mcmber(s) ofthc Corporation shatl nor
be liable lbr the debts. obligations and liabiliries of thc Corporarion

r\R'l'ICLE X

NON-PROF't]'

I'he Corporation is not organized for profit and it rvill nor issue anv stock. No parr of
its assets. income or earnings shall bc distributcd to any director. ofliccr. cmploycc or any privarc
individual. cscepl thal rcasonablc compcnsation ma¡,bc paid for sen'ices actuall!'rendcred to or for
thc Corporation cffecting onc or more of its objccts and purposcs or for rcirnbursemcnl of expcnscs
incurrcd on bchalf of'the Corporat¡on. No director. oúTcer or emplo¡,ce of rhc Corporation. or anv
privatc individual. shall bc cnlitlcd to sharc in the distribution of an¡'ot'rhc Corporarion's $scts on
dissolution of the Corporation
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AR'I'ICLE XI

. çoRPOR^TE LlÂBrLrTY

Thc propefy of the Corporation shall alone bc liable in law for the debts and
liabilities of the Corporation. The oflicers and directors of thc Corporation shall incur no personal
liabilit,v forsaid dcbts and liabilitics by reason ofsuch position, cxcept as noted in S¿rtion4l4D-152
of thc l{arvaii Rcviscd Statutcs.

ARI'tcLE Xll

coRPoRA'rE Lrou I pATtoN pR Drss_olul'toN

Thc Corporation may bc liquidated or dissolved at any time. Subject to any Valid
Rcstrictions imposed on contributions to thc Corporation. upon thc winding up and dissolution of the
Corporation. all the Corporation's asseß remaining after payment or adequate provision lbr the
larvful dcbts and obligations of the Corporation and thc c!(penses of its liquidalion or dissolution
shall bc distribulcd (i) tbr such of thc Corporation's 501(cX3) Excmpt Purposes (including by
distribution to or for thc use of one or morc Qualilìed Charitable Organizations) and in such manner
and proportions as thc Board shall determine in its discretion, or (ii) by a court of compctcnt
jurisdiction in thc Statc of l'lasaii. exclusivcll'for such of the Corporalion's 501(c)(3) Exempl
Purposesor to such oncormorc Qualificd CharitableOrganiz:tions having similar50t(c[3) E.xcmpr
Purposcs as the courr shall dctcrminc.

AR'TICLE XII¡

IIYLr\\\,fS

Section I l.l Adoption. 'l'he b¡,tarvs shall bc adoprcd b1, the lloard.

Section 13.2 Amcndrncnt. 'fhe b¡'larvs of the Corporation may be attcrcd. üncnded
or repealed b.r,the Board.

¡\R'flCl-E XIV

¡\MENDivtl-N]'

l-hcse r\rticles of Incorporation shall bc subject to amendmcnl at any time in rhc
manncr provided b-v larv and from time to timc in a manncr and for a purposc that is consistcnt rvith
the Corporation's qualification as a Qualified Charitablc Organizlrion and any Valid Restrictions
imposed on contributions to the Corporation's Funds: providcd. hor¡,crer. that no amendment hercto
maJ¡ removc thcse restrictions on amendmcnl.

2!{579. I -9-
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'l'he undersigned certifies undcr the penalties of Section 4l4D-12, Hawaii Reviscd
Statutcs. that the undcrsigned has read thc above statemenß and that the same arc true and corrcct.

Signcd rhis t 5'h day of April. Z0l 0.
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Business
DEPT. OF
CONSUMERAFFAIRS
State of Hawaii

ARTICLES OF INCORPORATION

OF

ST. FRANCIS HOSP¡TAL. LILIHA

oA
J
o)
I\)o
o
N)ooÀ
OJ

1'he undersigned. desiring to l'orm a nonprofit corporation under thc larvs of the Sratc
of l'larvaii in accordance w¡th Chaptcr 4 ¡4D of the Harraii Revised Statutes as amended. and orhcr
applicable larvs of the State ol'l'lawaii (thc "Corporation"), certifies as follows:

ARl'rCt-E I

CORPOR/\].E NAMIl

,i 'l'hc namc ol'thc Corporation shall bc:

t; 5'f. FR^NCIS t{osptl'At- - L[-il.tA
'

AR'l'rcLll ll

PRINCIPAI- OFI.ICE
and

REGIS]'I]RI]D ACENI'

'l'he mailing address of thc initial principal offrce of thc Corporarion is:

2226 Liliha Srreer. Suirc 227
l'lonolulu. l'larvaii 9681 7

','l'he namc of thc Coçoration's initial rcgistered agent and strecr addrcss ol the
Corporation's'initial registercd oflìcc in thc Sratc of l-larvaii are:

Sistcr r\gnellc Ching
2226 Liliha Srrecr. Suirc 227

l'lonolulu. l'larvaii 968 I 7

llrt].tt.I -l-
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ARI'ICLE III

INCORPORAI'OR

'l'hc name and addrcss of the incorporalor of thc Corporalion are:

NoclaniJinbo
Fivc Warerl'ront Plaz¡.4ú I'loor

500 Ala Moana Boulevard
l'lonolulu. I'larvaii 9681 3

ARI]CLE IV

coRPqRATE PUßPOSES

Scction 4. I General P_umoses and AcJivities. 'l'hc Corporation is organized and
shall bc opcratcd cxclusivel.y for religious, cha¡itable. scientific, anüor educalional purposcs and
shall bc consistent rvith thc basic Catholic philosophy as interpreted by Sistcrs of St. Iìrancis of thc
Neumann Communities (the "'l'he Sisters of St. Francis"). all rvithin the meaning of Scction
501(cX3) of'the Intemal Rcvcnue Code of l986 (the "Corporation's 50 LLcX3) E.xemot Pumoses"). as
the same may be amended from timc to time. and the corresponding provisions of an¡' futurc United
States lnternal Revenue larv (the "Code"). In furtherance of the Corporation's 501(cX3) EÍcmpt
Ilurposcs. the Corporation shall opcrate esclusivcl¡' for the bcncfit and support of St. l.'rancis
llospitals Flar¡'aii. a l'larvaii nonprolìt corporation and subsidiar-r'of St. Francis l-lealthcarc Systcm oI
l'larvaii. a l{arvaii nonprofit corporation C'SFI{S"). and its aflìliatcs. so long as SFI'lS shallqualify
l-or nr-c.xcmpl status under Scction 50 t(cX3) of the Code. 'l'hc n'ord "affiliatc" shall includc any
Section 501(cX3) organization related to the Corporation. as parcnt. subsidiary. or sisrcr
organization.

'l'he naturc of the Corporat¡on's activities shall bc to undertakc or suppotl. directly or
indirectl¡'. such projccts. programs. sen'iccs. and ¡ctivi¡ies. at such timcs and in such placcs. rvithin
or s'ithout the Unitcd Statcs ol'r\mcrica. as the lloard of Directors ot'the Corporation (the "Board")
detcrmines are appropriate to carry out. promote. or f'urthcr the Corporation's 501(cX3) lixempr
Purposes.

It is intended that the Corporation shall bc cxempt from federal incomc tax under
Scction 50l(a) of the Code as an organization describcd in Section 50 | (cX3) of thc Code . and that ir
shall qualify as an organization transfers to rvhich are deductible for l'ederal incomc. gift. and cstatc
t&\ purposcs b¡' rcsidents and citizens of thc United Statcs of ¿\merica (a "Qualified Charirablc
Oruaniz¡tion").

n{].tr.I -)-
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Section 4.2 Specific P-Urposc. 'l'he specific purpose for rvhich the Corporation is
formed is to staff. operate and maintain a hospital and ancillar-v healthcare businesses in Honolulu.
Harvaii and sugh other places as thc Board shall derermine.

Scction 4.3 Substitution of'Charity. In the event SFI'IS loses its [ÍL\-c.{cmpt status
undcr the Code or shall bc dissolved. or shall substantially cease its opcrations, thc Board may
substitute any olher hcalthcare lhcility ororganiz-ation rvhich is underthe control ofThe Sistcrs of St.
Francis and tax-cxcmpt under the Code.

Section 4.4 Rgsltictions. Notwithstanding any other provision of these Arricles of
lncorporation. thc Corporation's activities and the Board's authodry shaf l be subjecr to thc following
rcstrictions and I i mitations:

(i) 'fhe Corporation shall not carry on any activilies not pcrrnilted ro be
caricd on by a Qualificd Charirablc Organizarion.

(ii) No part ol'thc Corporation's Funds (as such tcnn is dcñned belorv in
Articlc V, clause (vi)) shall inure to thc benelìt of or bc distributable to the Corporation's dircctors.
ofiicers, or any olhcr pr¡r'ate individual orcn¡¡t)'. except in furthcra¡¡ce ofthc Corporation's 501(cX3)
E.rempt Purposes. as payment o[reasonable compensation for servicss rendsred, or ¿¡s payment or
reimbursemenl of reasonablc expenses nccessary to carr-l'ing out thc Corporation's 50 I (cX3) Excmpt
Purposes.

ì (i¡¡) No substantial part of the activitics of thc Corporation shall be thc
carÛing on of:propaganda. or othenvisc attempting to influence legislation. and thc Corporation shall
not participate or inten'enc in (including rhe publication or distribution of statemcnrsj ony potirical
campaign on bchalf of or in opposirion ro an.t,candidare lbr public officc.

¡\R'l'lCl-li V

coRPoR^]'rj PowERs

Subjcct to the rcstrict¡ons of Scction 4.4 of these Arricles of lncorporarion and lhc
condition that no power or discretion shall be exercised by the Board in any manner or for anl'
purpose that is not consistent rvith the Corporation's 501(cX3) Exempt Purposes. irs qualification as
a Qualified Charitable Organiization. and any Valid Rcstrictions (as defincd bclorv) imposcd on
contributions to the Corporation, but rvithout othenvise limiting the poners confcrrcd upon the
Board b¡' tas'. the Board is authorizcd:

(i) I'-rom timc to timc to apply for. purchase, acguire. transfcr or
othcnvisç csercise. car¡]' out and enjo.v an¡' benclìts. rights, privilcges. prcrogativc. or power
conflerred b,v. acquired under or grantcd b-r' any statute. ordinance. ordcr. liccnsc. powcr. authoríty.

12.r2{t. I -3-
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lianchise. commission. righl or privilegc. rvhich any govcrnmcnt or suthority or govemmcnlal
agency or corporation or olher public body may be empon'ercd to enact. make or grant;

' (¡¡) 'l'o purchasc. acquirc. orvn, hold. leasc, either as lesscc or as lessor.
scll, exchange. mortgage. develop, construct, maintain, equip and opcrare reat propcrty. buildings
and all other propcrty ol'an¡' and cvcry kind or description. rvhethcr real. personal or mixcd:

(iii) To carry out all or anv part of the foregoing objccts or purposcs Í¡s
principal, agent or othcnvisc, cither alonc or in conjunction with any person, fìrm, association or
othcr corporation and in any parl of thc rvorld: and for the purpose of obtaining and furrhering any of
its objects or purposes, to makc and perform such contracts of any kind and dcscription, to do such
acts and things and to excrcise any and all such por,r'crs as a natural person could larvfully makc.
perl'orm. do or e.rerci sc, prot ided that the same shall not be inconsis¡cnt with the lar+'s of thc S¡ale of
l'larvaii:

(iv) 1'o conduct its business in the State of Flarvaii and other states and in
thc District of^Columbia. the territories and possessions of the Unitcd States and in foreign countries,
and to havc and e.xcrcise all thc powcrs confcrrcd b1' thc Starc of Flarvaii upon a corporation formcd
under thc larvs. pursuant to and undcr which the Corporation is formed as such laus arc non'in effcct
or rhrv at an)'timc hereafter bc amendcd:

(r') 'l'o receivc and accept gifts. legacies. grants, loans. and othcr
contributions to the Corporation from any pcrsons or enlities, in cash or in other propcrt]¡ acccptable
to the Board. including restrictcd contributions. provided that an)'rcstrictions are consistent with thc
Corporation's 501(c)(3) Ë.xcmpt Purposes and its qualifìcation as a Qualificd Charitablc
Organiz-ation and are imposed b1'the donor b¡r a s'rittcn instrument that is accepted by thc Boar<! by
rcsolution ("Valid Rcsrricrions").

(r'i) -l'o maintain and administer the Corporation's assets. including all
contribu¡ions received, all incomc carned on those assets and contributions. and an¡,gains theret'rom
(thc "Ç-orporation's Fund.s") and. unlcss othenvise spccificatly required. to minglc resrrictcd
contributions s'ith olher asscts of the Corporation's F-unds for invcstment purposes.

(vii) -l-o rctain. acquire. or sell any propcrt)'rvithout rcgard to divcrsification
or lo n'hcther some or all of the propertv so acquired or retained is unproductive or wasring or is of a
kind or sizc rvhich. but for this cxprcss authority. rvould not be considered proper.

(r'iii) 1'o use and apply thc Corporalion's Funds. make expenditurcs and
pÍl!'mcnts therefrom. and rnakc distributions. program-related loans. progrÍrm-related investmcnrs.
and other granls from the Corporation's Funds. in such amounts. at such times. in such manncr. and
lbr such of the Corporation's 501(c)(3) tixcmpt Purposes as the lloard in its solc discrcrion
dctermincs from time to limc. subject to anv Valid Rcstrictions imposed on conrriburions to the
Corporation's l"unds.

-4-!2{2.tt. I
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(ix) 'l'o initiatc and participatc in lundraising activities. expcditions. or
othcr projects that may be undcrtaken by the Corporalion in order to further'or promote the
Corporation's 501 (cX3) Exempt Purposes.

(x) 'l'o guarantec thc obligations of any allliate of thc Corporation. so long
as such organization(s) shall at all timcs gualily as excmpt undcr Section 501(cX3) of the Code .

(xi) 'l'o issue bonds. notes, debentures, or othcr evidences of indebtedness
or obligations of thc Corporation from time to time for any of the objects or purposcs of rhc
Corporation, to securc thc samc by mortgagc, deed of trust, pledge or othcrwise, or to issue thc samc
unsecured. and to purchase or otherwise acquire its bonds, notes. debentures. or othcr cvidcnccs of
its indebtedness or obligations.

(xii) 'l'o thc extent a corporation organiz-ed undcr the larvs of the State of
Harvaii may now or hcreaftcr lawfull.y do so. to engagc in or carry on any and every act or activiry
necessary. suitable, convenienl. or propcr l'or. in conneclion rvith. or incident lo the promotion.
furtherance. oraccomplishmcnt ofan¡'of the Corporation's 501(cXl) E.xcmpt Purposes. ordesigned.
dircctly or indirectl,v. to promote thc intcrests of the Corporation. and ¡o cngage in any larvful acr or
activit)' that is consistent rvith the Corporation's 501(cX3) Exempt Purposes and its qualification as a

Qual i fi cd Charitable Organization.

ARI'ICLI] VI

; CORPOR¡\'I'E LIFII

:
r 'l'he duration of thc Corporation shall bc perpetual.

r\R'tlCLE Vll

prRECl'ORS

Section 7.1 llo-ard of Directors. The number of dircctors shall bc fixed by thc
ËÌoard in accordance u'ith the Corporation's b-vlarvs. The lloa¡d shall have and may e.rcrcise alt the
porvers of the Corporation exccpt as otheruise provided herein or in the Corporation's bylarvs.

Scction 7.2 Oflicers. 'l-he ofliccrs of the Corporation shall bc a prcsident. one or
morc vicc-presidents. a secretary and a treasurer. 'l'he Corporation may'harc such additionaloflicers
as shall be determincd in accordancc rvith thc Corporation's b.vlarvs. 'l'he oflìccrs shall havc rhc
po\\'ers. perform the duties and bc appointed in thc manner set forth in the b¡.larvs. An-v two or more
offices ma¡'be hcld b-r'thc same pcrson unlcss such practice is prohibited b.v thc b¡'larvs: providctl,
funrever. thatinot lcss ¡han t\r'o persons shall bc ollìccrs.

2213rt. I -5-
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AR'|.ICI.E VIII

l-lABl Ll_rY AN D lì,¡ QIIMN I FICATION OF OFFICIIRS.
ptREcToRS. IIMPLpYEES AND AGENTS

Section L l No Liabilitv tg9o_Epration.

(i) No director or former director of the Corporation shall be personally
liable to the Corporation for monetary damages for brcach of thc dircctor's duties to the Corporation.
excepl this limitation of liability shall not limit liability for (a) any breach of thc dirccror's duly ot'
loyalt¡, to the Corporation, (b) acls or omissions not in good faith or which involvc intcntionat
misconduct or a knou'ing violation of law. (c) any lransaction in which a director reccived an
improper personal economic benefit or (d) violations of l{au'aii larv relating to director conflicrs of
intcrcsl, loans lo dircctors or guaranty of'obligalions of dircctors or director liability for unlarvful
distributions.

'1ii) In addition to and rvithout in any respect narrorving the limitation of liability
of dircctors and l'ormcr dircctors sct l'orth in subsection 8.1(i), no person rvho serves as a direclor or
officer of the Corporation rvithout remuncration or cxpectation of remuneration shall be liable l'or
damage. injur-v. or loss caused by or rcsulting from thc director's or ofÍìcer's performancc of, or
lailurc to perform duties of. thc position to rvhich the pcrson rvas clcctcd or appointcd, unlcss thc
director or oflìcer rvas grossll'negligent in the pcrformance of. or failure to perforni, such duties.
Iìor purposcs of this section. remuncration docs not includc palment or rcimbursement of rcasonablc
cxpcnses incured b¡'or on behalf of a director or ofTiccr or the provision of indcmnihcation or
insurancc for actions as a director or oftìcer.

(iii) r\n¡'repeal, amendment. or orher modificarion of this Section 8.1 shall havc
prospective effbct only and shall not affect the limita¡ion of liabiliry afforded by its provisions, or
give rise to or inçrcasc ¡rn)' liability. for acts or omissions occurring prior to such repeal, amendment
or other modification.

Section 8.2 lndemnirv.

¿(¡) 'fhe Corporalion shall indcmnili cach pcrson rvho rvas or is a party or is
threatcncd to bc made a pariy to anJ- thrcatcncd. pcnding or completed civil. criminal. administrative
or investigative action. suit or proccsding (othcr than an acrion b.r,or in rhc right of thc Corporation).
bv rcason of the l'act that such person is or was a director. oflicer. employee or agent of the
Corporation or is or rvas sen'ing in such capacitl' at the request of the Corporation in any othcr
corporalion. partnership. joint t'enturc. trust or othcr enterprise. against c.\pcnscs. attorneys' fccs.
judgments. fines and amounts paid in se¡tlemcnl. actuall¡'and reasonably incuned b¡'such person in
conneclion rvith such action. suit or procceding. if such person actcd in good faith and in a manner he
or she reasonably believed to be in or not opposed to the bcst intercsts of the Corporation, and. rvith
respect to any criminal action or proceeding. had no reasonable cause to believe his or her conduct

22.r!48. t -6-
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$'as unla$'ful. l'hc terminating ol'an)'action. suit or proceeding by judgment. ordcr, settlcment.
conviction. or upon a plea of nolo contendere or its equivalent, shall not, of itself. create a

presumption that such person did not act in good faith and in a manncr rvhich such person reasonably
believcd to be in or nol opposed to thc bcst intcrests of thc Corporation and, with rcspccl to sny
criminal action or procceding, had reasonable causc to belicve lhat his or her conduct was unlawful.

(ii) 'l'he Corporation shall indcmnify each person who rvas or is a parry or
is threatened to be made a pary to any threatcned. pcnding or completed action. suit or procccding
by or in thc right of the Corporation by reason of the lact that such person is or rvas a direcroi
olTiccr, employec or agcnt of thc Corporation or is or was sen,ing in such capacity at the rcqucst of
thc Corporation in any othcr corporation. pafncrship, joinl vcnture. trust or othcr cnterprise against
cxpcnscs and .attornc.vs' fces actually and reasonably incuncd by such person in the defensc or
settlcmcnt ol'such action or suit if such pcrson acted in good faith and in a manner he or shc
rcasonably bcticved to be in or not opposcd to the best intcrests ol'thc Corporation:, providcrl that no
indcmnification shall bc madc in rcspcct of any claim. issue. or mattcr as to which such pcrson is
adjudgcd to be liablc lbr negligcnce or misconduct in thc performance of his or her duty to the
Corporation unless and only to thc ertcnl that thc court in rvhich such action or suit rvas brought
detcrmines upon application that. dcspite the adjudication of liability but in vicrv ofallcircumsrances
of thc case, such person is fairly and reasonabll' entitled to indemnit¡r for such cxpenses and
altornevs' fecs s'hich such coul deems proper.

(iii) 'l'o the extent that a person seeking indemnification under Secrion
8.2(i) or 8.2(ii) above has been successful on the mcrits or othenvise in defensc ofany aclion. suir or
procccding. or any claim. issue or mattcr thcrein. thc Corporation shall indemnif¡, such person
against e.\pcnscs and altornevs' fees actually and reasonably incuncd in conncction thcrcrvith.

r

(ir') -l-he 
corporation shall malie indemnificarion palments to oron behalf

of the person¡seeking them only if authorized in thc specifrc casc upon a determination that
indcmnilìcatiqn of such person is propcr because such person meets thc applicable standards of
conduct sct l'onh in section 8.2(i) or 8.2(ii) abovc. Such dererminarion ma¡, bc made (l) by rhe
Board by a majoritv vote of a quorum consisting of dircctors n'ho rvcrc not pa¡lies to such action, suit
or procccding. or (2) if such quorum is not obtainable. or if a quorum of disintercsted dircctors so
directs. b¡' independent lcgal counsel in a rvrittcn opinion to the Corporarion. or (3) b¡,the court in
rvhich such action. suit or procceding rvas pending upon application madc b¡, thc Corporation or rhc
pcrson secking indcmnification or the attorney or othcr person rendering sen iccs in connection rvith
thc dcfcnsc. s'hethcr or not such applicarion is opposcd by rhe Corporation.

(r') -lhe 
Board ma]'aulhoriz.e paymcnt in advance of fìnal dis¡rosirion ofan

act¡on. suit oi procceding fbr thc clipcnses and attorne¡,s' fecs incurred by a pcrson sceking
indcmnilication undcr Section 8.2(i) or 8.2(¡i) above. proviclect that such person detivers a srittcn
undcrtaking to repay such amounl unless i¡ is ultimatel¡- detcrmined tha¡ such person is entitled to bc
indemnifìcd undcr this Section 8.2.

22{2¡t.1 -7-
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(vi) 'l-he indcmnification provided by this Sec¡ion 8.2 shall not bc deemed

cxclusive of any other rights to rvhich those seeking indemnilìcation are entitled under any bylaw.
agrecment, votc of disintercsted dircctors or othenvise, both as to action in a person's oflìcial
capacity and 4s to action in another capacity rvhilc holding such officc. and shall continue as to a
pcrson who ceascs to be a dircctor. olÏcer. cmployee or agent and shall inurc to the bene l¡t of his or
hcr heirs, e.\ccutors and administrators.

(vii) 'l'he Corporation may purchase and maintain insurancc on behalt'ol'
any person dcscribed in Scction 8.2(i) or 8.2(ii) abovc against any liability asscrted against or
incurred by such person in any such capacity or arising out of his or her stalus Íls such. rvhethcror not

thc. Corporation would havc the power to indemnify the person against such liability undcr this
Scction 8.2.

(viii) 'l'his Section 8.2 shall be effective rvith respect to any pcrson rvho is a

director. ollìcer. employce or agent of the Corporation or is scrving in such capacity at he request ol'
the Corporation in an.v other corporation. partncrship. joint vcnlure. trust or other cntcrprisc. at anv
tirnc on or after thc cffective datc ol'thcse Articlcs of Incorporation rvith rcspcct to any action, suit or
procceding pcnding on or after that dûte against such pcrson based upon his or her acting in such

capacity bcl'orc or after that datc.

r\R1'lCI-E IX

N'lE¡vlBllRSl'l¡P

'l'hc Corporation shall havc mcmbcr(s). 'l'he member(s) ol'thc Corporation shall not
be liable l'or the dcbts. obligations and liabilitics oIthc Corporation.

AR1'ICLE X

NOnN-PROFI'f

I'he Corporation ís not organiz¡d for profit and ít rvíll not íssue any stock. No part of
its assets. incomc or eamings shall bc distributed to an)'director. ofïìccr. emplo¡'ee or any privatc
individual. eriçcpl that rcasonable compcnsation may bc paid for sen'iccs actually rendered lo or fior

the Corporation effccting one or more of its objccts and purposes or for rcimburscment of expenscs
incurred on behalf of thc Corporation. No dircctor. oflicer or emplol'cc of thc Corporation. or any
priratc individu¿|. shall be entitlcd to share in thc distribution ofan¡'of'thc Corporation's asscts on
dissolution of the Corporation

2¿{t{E, I -8-
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'l'he Corporation may be liquidared or dissolved at any time. Subject to any Valid
Restrictions imposcd on contributions to the Corporation. upon thc winding up and dissolution of the
Corporation. all the Corporation's assets rêmaining afler payment or adcquate provision for thc
larvfuldebts and obligations of thc Corporation and the expcnses of irs liquidation ordissolution
shall be distributcd (i) for such of the Corporation's 501(cX3) E.xempt Purposcs (including by
distribution to.or f'or the usc ofone or more Qualilied Charitable Organizations) and in such manncr
and proportions as thc lloard shall deterrnine in its discretion. or (ii) by a court of compctenr

o jurisdiction in the State of l-larvaii. exclusively for such of the Corporation's 501(c)(3) Exempr

\ Purposes or to s'uch one or rnore Qualifìed Cha¡itablc Organizations having similar 501(c)(3) lìxempr

d Purposcs as lhe court shall determine.
N)

3
O
Ì\)o AR]-¡CLE Xill
OÞ(, 

ByL¿\\\rS

Scction l3.l Adoorion. 'llrc bylarvs shall be adoprcd b¡' rhe lloard.

, Secrion I 3.2 r\mcnclme.nt. 'l'hc b.r'laws of the Corporation may be altercd, amended
or repealed b¡';the lloard.

,i
ÂR]]CLE XIV

AN.IENDMENt-

'l'hese Arricles of lncorporation shall be subjsct to amcndment ar any r¡me in rhe
rnannct providcd b¡' law and from lime to timc in a manncr and for a purpose that is consistent rvith
the Corporation's qualification as a Qualified Charirable Organization and an¡, Valid Rcsrrictions
imposed on conlributions to the Corporation's Funds: provicled. horver.er. that no amendmcnt hercto
ma_t' refno vc these restrict ions on amendmcnt.

:r

ARI]CLE XI i
,i'

CORPORA'TE LIABILIl'Y ;
rv

'l'he property of thc Corporation shall alone be liable in law for thc debts and i4
.I:

liabilities olthe Corporation. 'l'he oflicers and dircctors of thc Corporation shall incur no personal 'r''

liability lbr said dcbts and liabilities by rcason of such position, cxcept as noted in Section 4l4D- | 52
of the Harvaii Revised Statutes.

22{!{E. I -9-

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-1   Filed  05/05/10   Page 20 of
 31



' 
'l'he undersigned certifies under thc pcnaltics of Scction 4l4D-l2, Hawaii Rcvised

Stalutes, that the undersigned has read the above statements and that the same are true and conecr.

Signed this l5ù day of April. 2010.
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ARTICLES OF ¡NCORPOR,ATION

OF

ST. FRANCIS HOSPITAL - E\ryA

'l'he undersigncd. desiring to lbrm a nonproftt corporation undcr thc larvs of thc Statc
of Harvaii in accordance with Chaptcr 4 | 4D of the l'larvaii Rcvised Statutes as amended. and orher
applicable larvs of thc State of l{awaii (the "Corporation"). ccrtifies as follorvs:

AR]'¡CLÎJ I

coRPoRATE NAME

'l'hc name of the Corporation shall bc:

ST. FRANCIS I.IOSPITAL. EWA

¿\RI'ICI-Ë ll

PRINCIPAL OFIIICI]
and

RI]CI STI] RI]D AG I]N'I'

llc mailing address of thc initial principaloflìcc of rhe Gorporarion is:

2?261-iliha Srrect. Suire 227
llonolulu. l'larvaii 9ó8 | 7

'lhe name of the Corporation's initial registered agcnt and street addrcss of the
Corporation's initial regisrered ofïìcc in the Starc of l.larvaii arc:

1 Sister r\gnelle Ching
2226 Liliha Strcct. Suite 227

I'lonolulu. l-larvaii 968 l 7

22{STI.t -l-
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ARI]CLE III

TNCORPORI\TOR

'l'he namc and address of the incorporator of the Corporation are:

Noclani Jinbo
Five Waterfront Ptaz¡.4'h Floor

500 AIa Moana Boulevard
l'lonolulu. l'lawaii 968¡ 3

AR'I'ICLE IV

CORPORATE PURPOSES

Section 4. I General Pumoses and Activities. 'the Corporation is organiz.cd and
shall bc operated cxclusively for religious, charitablc. scientific, anüor educational purposes and
shall be consistent rvith the basic Catholic philosophy as interpreted by Sisters of St. Francis of rhc
Neumann Communities (thc "'l'hc Sisters of St. Francis"). all rvithin thc meaning of Section
501(c)(3) of the lntemal Revenue Codc of 1986 (the "Coryoration's 501(cX3) ExcrEpt Purposcs"), as

thc same may be amended from time to time. and the corresponding provisions of any future United
States lnternal Revenue larv (thc "Codc"). In furtherance of the Corporation's 501(cX3) Exempr
Purposcs. the Corporation shall opcrate cxclusivcly for the benefìt and supporr of St. Iìrancis
l-lospitals l-lau'aii. a l'larraii nonprofìt corporûtion and subsidiary of St. Francis l-lealthcarc Systcm ol'
l'larvaii. a l'larvaii nonprofìt corporation ("SFl'lS"). and its aflìliarcs, so long as SFHS shall qualify
lbr ta.t-e.xempt stalus under Section 501(cXl) of thc Codc. 'l'he rvord "alliliare" shatl inctudc an¡'
Scction 501(cX3) organization related to the Corporation. as parcnr. subsidiary, or sisrer
organization.

'l-hc nature oIthe Corporation's activitics shall be to undertakc or support. dirccrly or
indirectl¡'. such projccts. programs. serviccs. and activitics. at such timcs and in such places. rvithin
or rvithout the United States of America. as the lloard of Directors of the Corporation (rhe "Bgard")
detcrmines are appropriate ¡o carr)'out. promote. or further the Corporation's 501(cX3) Iìxempt
Purposcs.

It is intended that the Corporation shall be e.r(empl from federal income rax undcr
Section 50 l(a) of the Code as an organization described in Scction 501 (c)(3) of rhe Code. and thar ir
shall qualili as an organiz¡tion transfcrs to rvhich arc deductible l-or federal income. gift. and estatc
tax purposes by residenls and citizens of thc United States of America (a "Oualificd Charirablc
Organiz¡tion").

t2.r577. I -)-
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Scction 4.2 Spe-cific Pupgse. 'l'hc spccific purpose for rvhich the Corporation is
t'ormed is to staflì operate and maintain a hospitaland ancillary healthcare businesses in Ewa Beach.
Flanaii and such other places as thc Boa¡d shall determinc.

Scction 4.3 Substilution ofCharitv. ln the event SFHS loses its te\-excmpt status
undcr the Code or shall be dissolved, or shall substantially cease its opcrations, the Board mal'
substítutc any other healthcarc facílity or organizatíon rvhich is under the control of"lhc Sisrers of Sr.
Francis. and tax-cxempt undcr the Codc.

Section 4.4 ßgs.trictiots. Notwithstanding any othcr provision of these Articlcs ot'
lncorporation. thc Corporation's activities and the Board's authority shall bc subject to thc following
rcstrictions and limitations:

(i) 'l'he Corporation shall not carry on any acrif itics nor permitted ro bc
canicd on by a Qualificd Charitable Organiization,

(¡i) No part olthc Corporation's Funds (as such term is delined belorv in
Art¡cle V. clause (vi) shall inurc to the benefit of or be disrributable to ùe Corporation's direclors.
officers. or any other private individual or enlity, c.\cept in fu¡therance of thc Corpomrion's 501(c)(3)
Excmpt Purposcs. as payment of rcasonable compensation for sen'ices rendered, or as payment or
reimburscment of reasonable expenses necessÍlD'to carrying out the Corporation's 50l(c)(3) Exempt
Purposes.

c ar' i n g 6 ¡ s ¡ pro pa-"Í'j:l 
", 
J;.:ilii i* ffå ij,'ff åi::' ffi ,",j.,':; iff:iff Hi: : ïl;

not participale or inten'cnc in (including thc publication or distribution of statemcnrs) any political
campaign on behalf of or in opposirion ro an!'candidatc lor public officc.

¿\R'l'ICLE V

CORPORÂ-|E POWERS.

Subject to the restrictions of Section 4.4 of these Articlcs of Incorporation and rhc
condition that no polcr or discretion shall bc e.rercised by rhe Board in any manner or for an¡,
purpose that is not consistent rvith the Corporation's 501(cX3) Exempt Purposes. its qualificarion as
a Qualified Charitable Organization. and an¡'Valid Restrictions (as delìned belorv) imposcd on
contributions to thc Corporation. but rvithout othcnvisc timiring thc pos,ers confcrred upon lhc
Board by larv. the Board is authorized:

(i) From time to time ro apply' for. purchase, acquire. transfcr or othenvisc
cscrcisc. can)-'oul and enjol'an¡' benclìts. rights. privileges. prerogative. or power confcncd b¡'.
acquired undcr or granted b¡' an¡'statule. ordinance. order. liccnse. powcr. authorit¡,. franchise.

tl.t5?7.1 -J-
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commission, righl or privilege. which an!' govcrnment or authority or governmental agcncy or
corpontion of other public bod¡'may be empou,ered to cnact. make or grant:

' (ii) 'l'o purchasc. acquire. orvn, hold. lease, either as lcssee or as lessor.
scll. exchangc. mongage, dcvelop. construct. maintain. equip and operate real propcrty. buildings
and all other propeny of any and ever-r kind or description. whethcr real, personal or mixed;

(iii) 'l'o carry out all or any part of the forcgoing objecrs or purposcs as
principal. agent or otherwisc, eithcr alone or in conjunction with any person, lirm. association or
other corPoration and in any part of the r,r'orld: and for the purposc of obtaining and I'urthering any of
its objccts or purposes, to makc and perform such contracts of any kind and description. to do such
acts and things and to exercisc any and all such po\ryers as a natural person could larvfutty makc.
perform, do or excrcise. provicled that thc samc shall not be inconsistent rvith the larvs of the Statc of
l'lawaii:

(iv¡ 'l'o conduct its business in the State of Flarvaii and othcr states and in
the District of Colurnbia, the tcrritories and posscssions of the United Statcs and in foreign counrries.
and to have and cxercise all ¡hc polvcrs conferrcd by rhc Siatc of llarvaii upon a corporation formcd
undcr the larvs; pursuanl to and under which the Corporalion is formcd as such larvs arc norv in effcct
or ma)'at an)'iime hcreaftcr bc amcnded:

(v) -l'o rcccive and accepl gifis. legacics. grants. loans. and other
contributions to thc Corporation fiom any persons or entities. in cash or in other propertv acccptablc
to the Board. including restricted contributions. provided that an¡'restrictions are consistent rvirh rhc
Corporation's 501(c)(3) Exempt Purposcs and irs qualifìcation as a Qualifìcd Charirablc
Organization and are imposed by thc donor bv a rvritten instrumcnt that is acccpred b.v thc Board by
reso I ution ("\tal id Resr-rjcrions").

(vi) 'l'o maintain and administer rhe Corporarion's asscrs. including all
contributions receir'ed. all income earned on lhosc assets and contributions. and any gains thcrelïom
(the "Comoration's Funds") and, unless othenvise spccificallv rcquired, to mingle restrictcd
contributions with other assets of the Corporation's F'unds for investment purposes.

!

, (t'ii) l-o retain. acquire. or scll any propeny without regard to diversilìcarion
or to whether somc or all of the properly so acquircd or retained is unproductive or wasting or is ol'a
kind or sizc rtihich. but for this e.xpress authority. rvould not bc considercd proper.

(viii) -l'o 
usc and apply rhc Corporarion's l.-unds, make expenditurcs and

paymcnts therc[rom. and make distributions. progr¿Ìm-relatcd loans. progrÍ]m-rclated invcstmcnts.
and other grants lïom the Corporation's Funds. in such amounts. at such rimes. in such manncr. and
for such of thc Corporation's 501(cXi) E.rcmpt Purposes as the lloard in its solc discrerion
determincs from timc to time, subject to an!'Valid Rcstricrions imposed on conlriburions ro rhc
Corporation's Fun<ls.

:1.r577. I -4-
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(ix) l'o initiatc and participatc in fundraising activitics. cxpcditions. or
other projects that may be undertaken by thc Corporation in order to further or promote the

Corporation's 501 (cX3) Excmpt Purposes.

assuchorganizatio"r,Íi1,,,,J;,ii,äï"":h;iT'#:ffi ilffi ,"$liff iff,:,üälLïüi::-

or obrigarions,or,h. 3:t,;i,:iH,l"iiì;",i,i"i?:T'ii;î,i'lio]:'.tï:ii:[tiTlï:
Corporation, to secure thc samc by mortgage. deed of trust, pledge or othcnvise. or to issue thc same
unsecured, and to purchase or othcrwisc acquirc its bonds, notes. debentures. or othcr evidences of
its indcbtcdness or obligations.

(xii) l'o thc cxlent a corporation organiz.ed under the larvs of thc State of
I-lalaii rtô.v norv or hereafter larvfully do so. to engage in or carry on any and evcry act or activity
necessary. suitable. convenienl. or propcr lbr. in connect¡on with. or incidcnt to thc promotion,
furtherance. or accomplishment of anr,ofthe Corporation's 501(cX3) Iìxempt Purposes. or dcsigncd.
directly or indirectly. to promotc the intcrests of thc Corporation. and to engage in any larvful act or
activity that is consislent rvith the Corporation's 501 (cX3 ) Exempt Purposes and its qualilìcation as a

Quali fied Charitable Organiz-ation.

AR]'ICI-E vI

; coRPoR.,\'t'll l-lFtl
j

; 
'l'he duration of the Corporation shall be pcrpetual.

AR]]CLE VI¡

prREcl'oRS

Scction 7.I llo4rd ol' Dircctors. 'l-he number of directors shall bc fi.rcd b¡' thc
Board in accordance rvith the Corporation's b.vlarvs. 'l'he lloard shall have and ma¡'e.rercisc all the
powers of the Corporation c¡(ccpt as othenvise provided herein or in the Corporation's bylarvs.

Section 7.2 Off¡ceË. 'l'he oflìccrs of thc Corporation shall be a presidcnt. onc or
morc r'icc-prcsiden¡s. a secrcþrJ'and a treasurer. 'l'hc Corponation ma1'harc such additional ofliccrs
as shall bc determined in accordance rvith thc Corporation's bylarvs. 'Ihe oflìcers shall havc thc
potvers. pcrform the duties and bc appointed in thc manner sct l'orth in thc b1'larvs. An1't\\'o or more
offìces ma¡, be held by rhe same person unless such practice is prohibited b¡'thc bylarvs; provided,
lunçevcr. that:not lcss than t\.o persons shall be oflicers.

?:{57?. I -5-
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, AR1'lcLE Vill

:' L¡ABILII'Y AND INDEMNIFICATION OF OFFICERS.
DIRECTORS. EMPLOYEES AND AGEN'I'S

Section 8. I No Liabilin' to Corporarion.

(i) 
"*r".ar 

or former director of rhe Corporation shall bc personally
liable to thc Corporation for monctar)' damages for brcach of the dircctor's duties to thc Corporation,
c.\cept this limitation of liability shall not lim¡t liability for (a) any breach of thc dircctor's dury of
loyalty to the Corporation. (b) acts or omissions not in good faith or u'hich involve inrentional
misconduct or a knowing violation of larv. (c) any transaction in rvhich a direc¡or rcceived an
improper pcrsonal cconomic benefit or (d) violations of l'lan'aii taw relating to director conflicts of
intcrcsl, loans to dircctors or gu¿¡rant!,of obligarions of dircctors or dircctor liabiliry for unlawlul
distributions.

(ii) In addition to anil rvithout in any respect narrorving thc limitation of
liabilit¡'ol diréctors and former dircctors sct t'onh in subsecrion E.t(i), no person who senes as a
dircctor or ofTìþcr of the Corporation rvithour remuneration or expectation of rcmuncrat¡on shall be
liable for damagc. injury, or loss causcd by or rcsulting from the dircctor's or officer's pcrformancc
ol. or t'ailure to perform duties of. the position to rvhich rhe person rvas clcctcd or appointed. unless
the director or oflìcer rvas grossl,v ncgligent in thc performance of. or failure to perfbrm. such duties.
l:or purposcs of this scction. remuncration docs not includc palmcnt or reimbursement of reasonable
expenses incurred by or on behalf ol'a director or olfìcer or thc provision ol indcmnifìcation or
insurance fior actions as a director or offìcer.

(¡ii) r\n¡' rcpeal. arnendmenr. or other modifìcation of this Section 8. I shall
have prospcctive effect only and shall not affect the limirarion of liabilitl,affordcd by its provisions.
or give rise to or incrcase any liabiliry. for acts or omissions occurring prior to such repeal.
amendment or othcr modification.

Scction 8.2 l¡demnir.v,

I (i) 'l'hc Corporation shall indcmnif!'sach pcnson rvho rras or is a parry or
is thrcatcned lto be made a parl)' to an)' threatcned. pending or completed civit. criminal.
administrativeior investigativc action. suit or procecding (othcr than an action by or in thc right ol'the
Corporation). b¡'reason of the l'act that such pcrson is or rvas a director, oflìccr. employcc or agent of
the Corporation or is or rvas sen'ing in such capacity'at the request of thc Corporation in any,othcr
corporalion. partnership. joint venlure. trust or olher cnterprisc. agains¡ cxpenses, atrorncys' lbes.
judgmcnts. fincs and amounts paid in settlement. actuall.r'and reasonabl¡.incurred b-v such penson in
connection rvith such action. suit or proceecling. if such person acred in good faith and in a manncr he
or shc rcasonabl¡'belicved to be in or not opposed to thc best inrcrests of the Corporation. and. rvith
respect to an)'criminal act¡on or procccding. had no reasonable cause to bclicvc his or hcr conduct

-6-t:¡577. I
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rvas unlawful. l'he terminating of any action. suit or proceeding by judgment. order, settlement.
conviction, or upon a plea of nob contendere or its equivalent, shall not, of itself, create a
prcsumption that such person did not act in good faith and in a manner which such person rcasonably
bclievcd to be in or nol opposed to the bcst intercsts of the Corporation and, with respect lo any
criminal action or proceeding. had reasonable cause to belicve that his or her conduct rvas unlarvlul.

(ii) 'l'he Corporation shall indcmnify each person who was or is a pany or
is thrcatencd to be made a party to any threatened, pending or completed action, suit or proceeding
by or in thc right of the Corporation by reason of the f'act that such person is or was a dircclor,
oflìccr, cmplo-r'ec or agcnt of the Corporation or is or rvas serving in such capacity at thc requcst of
thc Corporation in any other corporation. partnership. joint vcnture. trusl or other enterprise against
c.\pcnses and.altorncys' fces actuall-v and rcasonably incuned by such person in lhe del'ensc or
settlement of such action or suit if such pcrson actcd in good faith and in a manner hc or shc
rcasonabf-v believed to be in or not opposed to the bcst intercsts of the Coqporation; provided that no
indcmnifìcation shall be madc in rcspcct of any claim. issuc, or mattcr as to rvhich such pcrson is
adjudgcd to be liable for negligence or misconduct in the performance of his or her duty to rhe
Corporation unless and onl¡' to the cxlent that the courl in rvhich such action or suit was brought
dctermines upon application that. despite the adjudication of liability but in viewof all circumstanccs
of the case, such person is fairly and rcasonably entitlcd to indemnity for such expenses and
attorneys' fees rvhich such cout deems proper.

(iii) 'l'o thc cNtent that a person seeking indemnilìcation under Scction
8.2(i) or 8.2(ii)abovc has been successfulon the merits orolhenvise in dcfense of any aclion. suit or
procecding. or any claim. issue or matter therein. the Corporation shall indemnify such pcrson
againsl expenscs and atlorncys' fees actuall¡'and reasonably incuncd in connection thcrcrvith.

, (i*') 'l'he Corporation shall malie indemnification pa¡ments to oron behalf
of'thc person,sceking them onlf if authorized in thc specific case upon a determination thar
indcmnifìcation of such person is propcr bccause such person meets the applicablc standards of
conduct set forth in Section 8.2(i) or 8.2(ii) above, Such determination may be madc (l) by thc
Board by a majoritv vole of a quorum consisting ofdircc¡ors rvho s'erc not parties to such action, suir
or proceeding. or (2) if such quorum is no¡ obtainable. or if a quorum of disintercsted direclors so
directs. b¡' indcpcndent legal counsel in a rvritten opinion to thc Corporation. or (3) by the court in
rt'hich such action. suit or procecding rvas pending upon applicaiion made b¡'thc Corporation or thc
person seeking indemnilìcation or thc attorncv or other person rcndering scn,iccs in conncction rvith
the defense. s'hethcr or not such application is opposed b1'thc Corporation.

(r') 'lle Board ma.r'authoriæ palment in advancc of fìnal disposition ot'an
action. suit or procecding for thc eripcnses and altornc¡'s' úbcs incurrcd b¡l a pcrson sccking
indemnification under Section 8.2(i) or 8.2(ii) above. provi<Ied lhal such pcrson delivcrs a rvrirtcn
undertaking to repay such amount unlcss it is ultimately determined that such pcrson is entitlcd to bc
indemnificd under this Section 8.2.

271577.l -7-
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(vi) lhc indemnilication provided by this Section 8.2 shallnot bedeemed

exclusive of any other rights to which those sceking indemnification are entitled under any bylaw.
agrecmcnt, votc of disintercsted directors or othenvise. both as to action in a pcrson's officiat
capacity and as to action in anothcr capacity u'hile holding such office, and shall continuc as to a
person who ceascs to be a dircctor. officer. employee or agcnt and shall inure to thc benefit of his or
her hcirs, cxecutors and administrators.

a ny pe rso n dés c r i bcd Ï' '3 
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incuned by sugh pcrson in any such capacity or arising out of his or hcr status as such, whether or not
the Corporation rvould have the porÀ'er to indcmnily thc person against such liability undcr this
Section 8.2.

(viii) 'l-his Scction 8.2 shalt bc elTective with respect to any person rvho is a

director. olhcer, employee or agent of the Corporation or is scrving in such capacity at the request of
the Corporation in any other corporation. partnership. joint \€nture. trust or other enterprise. at any
time on or after thc cffcctivc datc of these Articlcs of Incorporation u'ith respect to any aclion, suit or
procceding pending on or aficr that date against such pcrson based upon his or her acting in such
capacit¡' bef'ore or ¿fler that datc.

r\R'IICLE lX

rvtEMllliRSl'llP

r 'l1re Corporation shall have mcmber(s). J'hc member(s) of thc Corporation shatl not
be liable for thc dcbts. obligations and liabilitics of the Corporation.

¡\Rl'lCl-l: X

NON-PROFIl'

'lhe Corporation is not organizcd for profìt and it s'ill not issue anl,slock. No part ot
¡ts üssets. incomc or eamings shall bc distributcd to an)'director. ofäcer. employec or any private
individual. e.\cept that reasonablc compensation may be paid for sen'ices actualll' rcndcrcd to or fior
thc Corporation eflþcting onc or more of its objccts and purposes or l'or rcimbursement ofcxpcnses
incurred on behalf of the Corporation. No dircctor. office r or employee of the Corporation. or any
private individual, shall be entitled to sha¡c in the distribution of an¡'of the Corporation's assets on
dissolution of the Corporation
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AR'|ICLE XI

CORPORAI'E LIABILI'I'Y

'l'hc propcny of the Corporation shall alonc be liablc in law for the debts and
liabilities of thc Corporation. The officcrs and dircctors of the Corporation shall incur no personal
liability for said dcbts and liabilitics by rcason ol'such position. c.xcept:ui noted in Section 4l4D-152
of the Harvaii Rcviscd Sraru¡cs.

AR'NCLE XII

CORPORAI'E LIOUIDA'T¡ON OR DISSOLUTION

'[he Corporation may be liquidated or dissolved at any time. Subject to any Valid
Restrictions imposed on contributions to the Corporalion. upon the winding up and dissolution of the
Corporation, all the Corporation's assets rcmaining alter payment or adequate provision fbr the
lawful debts and obligations of the Corporation and the expenses of its liquidation or dissolurion
shall be distributcd (i) for such of the Corporation's 501(c)(3) Exempt Purposes (including b¡'
distribution to or for lhc use of one or more Qualiñed Charitable Organizations) and in such manner
and proportions as the Board shall detcrmine in its discretion, or (ii) by a couf of competenr
jurisdiction in thc Statc of l'larvaii. exclusivcl¡, for such of the Corporation's 501(c)(3) Exempr
Purposes or to such onc or more Qualificd Charitable Organizations having similar 501(cX3) Exempr
Purposes as the court shall determine.

r\R]'lCI-E Xlll

BYLA\\'S.

Section I i.l r\doption. 'l-he b1'larvs shall be adopted by thc lloard.

Section I i.2 Amendmcnt. -l'he 
b,vlas's of the Corporation ma¡'be ahercd. amended

or rcpealed bv thc Board.

¡\RI]CLE XIV

¡\MIlltDMENl'

,'fhcsc A¡ricles of Incorporation shall be subject to amendment at any rimc in rhe
manner providcd b¡' larv and from limc to time in a manner and for a purpose that is consistcnt rvith
the Corporation's qualilication as a Qualified Charitable Organizarion and an¡'Valid Resrricrions
imposcd on contribul¡ons to the Corporation's þ'unds: providcd. houcvcr. that no amcndment hereto
ma!'rcmove these restrictions on amendment.
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'l'hc undersigned ccrtifìes under the penalties of Section 4l4D-12, l-lawaii Revised
Statutcs. that the undersigned has read thc abovc statemcnts and that the samc are truc and corrccl.

Siþned this I 5'h da¡' ot'April, 2010.

oÀ
o)
N)o
o
N)
c)(f
ÞÀ
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BYLAWS OF 

 
ST. FRANCIS HOSPITALS HAWAII 

 
 

ARTICLE I 
 

ACTIVITIES 
 

The activities of this Corporation shall be those necessary and appropriate to 

accomplish the purposes of the Corporation as stated in its Articles of Incorporation. 

ARTICLE II 
 

OFFICES 
 

Section 2.1 Registered Office.  The registered office of the Corporation shall be 

at such place in the State of Hawaii as the Board of Directors shall from time to time determine.  

The initial registered office of the Corporation is 2226 Liliha Street, Suite 227, Honolulu, Hawaii 

96817.   

Section 2.2   Other Offices.  The Corporation may have such other principal 

offices in or out of the State of Hawaii as the Board of Directors may designate.          

ARTICLE III 

MEMBERS 
 

Section 3.1 Members.  Membership in the Corporation shall be limited to St. 

Francis Healthcare System of Hawaii, a Hawaii nonprofit corporation (the “Sole Member”). 

Section 3.2 Rights of the Sole Member.  The Sole Member shall have powers 

over certain actions taken by the Board of Directors as provided in these Bylaws and shall be 

entitled to share in the distribution of the corporate assets if, upon dissolution of the Corporation, 

the Sole Member qualifies as an exempt organization under Section 501(c)(3) of the Internal 
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Revenue Code of 1986, as the same may be amended from time to time, and the corresponding 

provisions of any future United States Internal Revenue law (the “Code”). 

  Section 3.3 Restriction on Powers.  The general powers granted to the Board of 

Directors are limited or restricted to the extent that certain actions of the Corporation require the 

approval and consent of the Sole Member as follows: 

  (a) Approval of the Corporation’s annual budget, including budgets for 

operations, capital expenditures, and cash flow; 

(b) Approval of the appointment of the Chief Operating Officer of the 

Corporation; 

(c) Any change in purpose, philosophy or objectives of the Corporation; 

(d) Final decision on the number of directors constituting the entire Board of 

Directors and the appointment or removal of any member(s) and elected officer(s) of the Board of 

Directors;  

(e) Any loans or evidences of indebtedness which are secured by or affect the 

real property and/or assets of the Corporation or of the Sole Member or the Sole Member’s 

subsidiary corporations and contracted on behalf of the Corporation; and  

(f) Amendment of the Articles of Incorporation and/or these Bylaws of the 

Corporation. 

ARTICLE IV 

BOARD OF DIRECTORS 
 

Section 4.1 General Powers.  The business and affairs of the Corporation shall 

be managed by its Board of Directors.  All the corporate powers, except such as are otherwise 

provided in these Bylaws and in the laws of the State of Hawaii, shall be and are hereby vested in 
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and shall be exercised by the Board of Directors.  The Board of Directors may by general 

resolution delegate to committees of their own number, or to officers or other key management 

personnel of the Corporation, such powers as it may see fit.  The Board of Directors shall make 

provision for the annual self-evaluations of the Board of Directors as a whole, and of the Chief 

Operating Officer, to be submitted in writing to the Sole Member, relative to the performance of 

the Board of Directors and the Chief Operating Officer, and shall also make provision for the 

annual disclosure statement for potential duality and/or conflict of interest by each member of the 

Board of Directors.   

Section 4.2 Number and Qualification of Directors.  The Board of Directors of 

the Corporation shall be comprised of at least three individuals, with the actual authorized number 

of directors constituting the whole Board of Directors of the Corporation being fixed by resolution 

of the Sole Member from time to time. 

Section 4.3 Term of Office.  Directors may be appointed from time to time as 

prescribed in Section 4.4 of these Bylaws.  Each director shall hold office for a term of three (3) 

years, unless removed sooner pursuant to Section 4.6 of these Bylaws.  The terms of the directors 

shall be staggered so that the terms will expire in separate consecutive years.  A director may be 

reappointed to succeed himself/herself.    

Section 4.4 Appointment of Directors.   The directors of the Corporation shall 

be selected by the Sole Member.  At least ten (10) days in advance of the Corporation’s annual 

meeting for the election of directors, the Sole Member shall give notice to the Board of Directors 

with the names of the individuals who will constitute the directors to be elected or appointed at 

such annual meeting.    
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Section 4.5 Vacancies.   Any vacancy occurring on the Board of Directors and 

any directorship to be filled by reason of any increase in the number of directors may be filled by 

the affirmative vote of a majority of the remaining directors, though less than a quorum, subject to 

the approval by the Sole Member.   A director elected to fill a vacancy shall be elected for the 

unexpired term of such director’s predecessor in office. 

Section 4.6 Removal.  Any director may be removed from office at any time, 

with or without cause, by the Sole Member or by the affirmative vote of a majority of the Board of 

Directors with the approval of the Sole Member.     

ARTICLE V 
 

MEETINGS OF THE BOARD OF DIRECTORS 
 

Section 5.1 Regular Meetings.  Regular meetings of the Board of Directors shall 

be held, at least annually, at such times and places as the Board of Directors may provide by 

resolution.  No notice other than such resolution need be given. 

Section 5.2 Special Meetings.  Special meetings of the Board of Directors may 

be called by or at the request of the Sole Member or by any two directors.  The person or persons 

authorized to call special meetings of the Board of Directors may fix the place for holding any 

special meeting of the Board of Directors called by them at any place within the State of Hawaii, 

unless the Board of Directors approves the holding of such meeting at a place outside the State of 

Hawaii.  Notice of each special meeting shall be given in accordance with Section 5.3 of these 

Bylaws. 

Section 5.3 Notice.  The Secretary shall give notice of each meeting of the 

Board of Directors (for which notice is required) in writing by mailing the same not less than 

three (3) days before the meeting or by giving notice personally, by telephone, by electronic mail, 
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or by facsimile not less than two (2) days before the meeting.  The failure of any director to receive 

such notice shall not invalidate the proceedings of any meeting for which proper notice was given 

and at which a quorum of the directors is present.  Notice need not be given to any director who 

shall, either before or after the meeting, submit a signed waiver of notice or attend such meeting 

without protesting, prior to or at its commencement, the lack of notice to such director.  Except as 

otherwise provided by law, the Articles of Incorporation or these Bylaws, a notice or waiver of 

notice need not state the purposes of such meeting. 

Section 5.4 Quorum and Adjournment.  A majority of the number of directors 

fixed pursuant to these Bylaws shall constitute a quorum.  No action taken, other than the 

appointment of directors to fill vacancies, shall bind the Corporation unless it shall receive the 

concurring vote of a majority of the directors present at a meeting at which a quorum is present.  In 

the absence of a quorum, the presiding officer or a majority of the directors present may adjourn 

the meeting from time to time without further notice until a quorum is present. 

Section 5.5 Electronic/Telephone Meetings.  Subject to the notice requirements 

in Section 5.3 hereof, any or all members of the Board of Directors or any committee designated 

thereby may participate in a regular or special meeting of the Board of Directors or of such 

committee by, or conduct the meeting through the use of, any means of communication by which 

all the members of the Board of Directors participating may simultaneously hear each other during 

the meeting.   Participation by such means shall constitute presence in person at a meeting. 

Section 5.6 Action Without Meeting.  Any action required or permitted to be 

taken at any meeting of the Board of Directors or any committee designated thereby may be taken 

if all the Directors or all of the members of the committee, as the case may, sign a written consent 

setting forth the action taken or to be taken at any time before or after the intended effective date of 
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such action.  Such consent shall be filed with the minutes of the Board of Directors or committee, 

as the case may be, and shall have the same effect as a unanimous vote. 

Section 5.7 Presumption of Assent.  A director of the Corporation who is 

present at a meeting of the Board of Directors or a committee thereof at which action on any 

corporate matter is taken shall be presumed to have assented to the action taken unless such 

director’s dissent or refusal to vote is entered in the minutes of the meeting or unless the director 

either files a written dissent to such action with the person acting as the secretary of the meeting 

before the adjournment thereof or forwards such dissent by certified mail to the Secretary 

immediately after the adjournment of the meeting.  Such right to dissent shall not apply to a 

director who voted in favor of such action. 

Section 5.8 Voting as Member or Shareholder.  The vote of the Corporation as a 

member or shareholder of another Corporation shall be determined by the vote of a majority of the 

directors of the Corporation present at a meeting at which a quorum is present; provided, however, 

that if the vote is to amend or approve the amendment of the Articles of Incorporation or Bylaws of 

the other corporation, then the vote of two-thirds of the directors so present at such a meeting shall 

be required to amend or approve the amendments of said Articles of Incorporation or Bylaws. 

Section 5.9 Proxy.  Voting by proxy shall not be permitted at any meeting of the 

Board of Directors or of any committees, boards or bodies created by the Board of Directors.   

ARTICLE VI 
 

POWERS AND DUTIES OF THE BOARD OF DIRECTORS 
 

Section 6.1 Powers.  The corporate powers of this Corporation shall be vested in 

the Board of Directors to the fullest extent permitted by the laws of the State of Hawaii.  The Board 
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of Directors shall have general charge of the affairs, funds and property of the Corporation, and 

shall have full power, and it shall be their duty, to enforce these Bylaws. 

Section 6.2 Duties.  It shall be the duty of the Board of Directors to oversee, 

manage and control the affairs and business of the Corporation and to promulgate and enforce 

rules and regulations therefor not inconsistent with law, the Articles of Incorporation or these 

Bylaws of the Corporation.   

Section 6.3 Chairman.  The Board of Directors may appoint from among its  

members a Chairman who shall preside at all Board of Directors’ meetings, serve during the 

pleasure of the Board of Directors, and perform such other duties as may be assigned to the 

Chairman by the Articles of Incorporation, these Bylaws or the Board of Directors.  

Section 6.4 Committees.  The Board of Directors, by resolution adopted by a 

majority of the directors in office, may designate and appoint one or more committees, which 

committees, to the extent provided in such resolution, shall have and exercise all the authority of 

the Board of Directors, except as otherwise provided by law, the Articles of Incorporation, or these 

Bylaws.  The Corporation may also have such advisory committees as the Board of Directors may 

provide from time to time.  Such advisory committees shall not have the authority to act on behalf 

of the Corporation, but shall only advise the Board of Directors. 

ARTICLE VII 
 

OFFICERS 
 

Section 7.1 Number.  The officers of the Corporation shall be the President, one 

or more Vice Presidents, the Secretary, the Treasurer and such other officers as the Board of 

Directors shall from time to time elect with such duties as from time to time may be prescribed by 

the Board of Directors or these Bylaws. 
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Section 7.2 Election and Term of Office.  All officers shall be elected by the 

Board of Directors and shall serve until their successors are elected.  Any two or more offices may 

be held by the same person, provided that the Corporation shall have not fewer than two persons as 

officers.  All officers shall be subject to removal at any time by the Board of Directors whenever in 

the judgment of the Board of Directors the best interests of the Corporation shall be served thereby.  

The Board of Directors may, in its discretion, elect acting or temporary officers, elect officers to 

fill vacancies occurring for any reason whatsoever, and limit or enlarge the duties and powers of 

any officer elected by it.  Officers need not be directors of the Corporation. 

Section 7.3 President.  The President shall preside at all meetings of the 

Members and, in the absence of the Chairman of the Board of Directors or if no Chairman of the 

Board of Directors is then in office, the President shall preside at all meetings of the Board of 

Directors.  Unless otherwise determined by the Board of Directors, the President shall have 

general charge and supervision of the Corporation.  The President shall perform such other duties 

as are incident to the office or are required by the Board of Directors. 

Section 7.4 Vice President.  In the absence or disability or refusal to act by the 

President, the Vice President or Vice Presidents shall, in the order designated by the Board of 

Directors, perform all of the duties of the President, and when so acting shall have all the powers of 

and be subject to all the restrictions upon the President.  The Vice President or Vice Presidents 

shall have such powers and perform such other duties as from time to time may be prescribed by 

the President, the Board of Directors or these Bylaws. 

Section 7.5 Treasurer.  The Treasurer shall be the chief financial officer of the 

Corporation and exercise general supervision over the receipt, custody and disbursement of 

corporate funds.  The Treasurer shall perform all other duties assigned by the Board of Directors.   
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Section 7.6 Secretary.  The Secretary shall keep the minutes of all meetings of 

the Board of Directors and all committees thereof.  The Secretary shall keep or cause to be kept a 

register showing the names of the directors and officers with their addresses.  The Secretary shall 

give notice in conformity with these Bylaws of all meetings of the Board of Directors.  The 

Secretary shall also perform all other duties assigned by the Board of Directors.   

ARTICLE VIII 
 

AUDITOR 
 

An auditor may be elected by the Board of Directors to serve until a successor is 

elected.  No director or officer of the Corporation shall be eligible to serve as auditor. 

ARTICLE IX 
 

DISBURSEMENTS AND CONTRIBUTIONS 
 

Section 9.1 Disbursements.  Disbursements of the funds of the Corporation for 

the purposes for which it is organized shall be made by the officers designated by the Board of 

Directors in its discretion. 

Section 9.2 Limitations on Disbursements.  The Board of Directors shall not 

authorize any disbursements or contributions of the funds or assets of the Corporation to or for the 

benefit, directly or indirectly, of any director or officer of the Corporation, except (1) for 

reasonable payments for services actually rendered to the Corporation by directors or officers as 

employees or directors of the Corporation, and (2) for reimbursement of reasonable expenses to 

such officers and directors incurred in the course of performing services for the Corporation. 
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ARTICLE X 

LIABILITY AND INDEMNIFICATION 

  Section 10.1 Liability.  Any person who serves as a director or officer of the 

Corporation without remuneration or the expectation of remuneration shall not be liable for 

damage, injury or loss caused by or resulting from such person’s performance of, or failure to 

perform, duties of the position to which the person was appointed, unless the person was grossly 

negligent in the performance of, or failure to perform, such duties. 

  Section 10.2 Indemnification.   

(a)  The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed civil, criminal, 

administrative or investigative action, suit or proceeding (other than an action by or in the right of 

the Corporation), by reason of the fact that such person is or was a director, officer, employee or 

agent of the Corporation or is or was serving in such capacity at the request of the Corporation in 

any other corporation, partnership, joint venture, trust or other enterprise, against expenses, 

attorneys’ fees, judgments, fines and amounts paid in settlement, actually and reasonably incurred 

by such person in connection with such action, suit or proceeding, if such person acted in good 

faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of 

the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to 

believe his or her conduct was unlawful.  The terminating of any action, suit or proceeding by 

judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall 

not, of itself, create a presumption that such person did not act in good faith and in a manner which 

such person reasonably believed to be in or not opposed to the best interests of the Corporation and, 
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with respect to any criminal action or proceeding, had reasonable cause to believe that his or her 

conduct was unlawful. 

(b) The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed action, suit or proceeding 

by or in the right of the Corporation by reason of the fact that such person is or was a director, 

officer, employee or agent of the Corporation or is or was serving in such capacity at the request of 

the Corporation in any other corporation, partnership, joint venture, trust or other enterprise 

against expenses and attorneys’ fees actually and reasonably incurred by such person in the 

defense or settlement of such action or suit if such person acted in good faith and in a manner he or 

she reasonably believed to be in or not opposed to the best interests of the Corporation; provided 

that no indemnification shall be made in respect of any claim, issue, or matter as to which such 

person is adjudged to be liable for negligence or misconduct in the performance of his or her duty 

to the Corporation unless and only to the extent that the court in which such action or suit was 

brought determines upon application that, despite the adjudication of liability but in view of all 

circumstances of the case, such person is fairly and reasonably entitled to indemnity for such 

expenses and attorneys’ fees which such court deems proper. 

(c) To the extent that a person seeking indemnification under paragraphs (a) 

or (b) above has been successful on the merits or otherwise in defense of any action, suit or 

proceeding, or any claim, issue or matter therein, the Corporation shall indemnify such person 

against expenses and attorneys’ fees actually and reasonably incurred in connection therewith. 

(d) The Corporation shall make indemnification payments to or on behalf of the 

person seeking them only if authorized in the specific case upon a determination that 

indemnification of such person is proper because such person meets the applicable standards of 
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conduct set forth in paragraphs (a) or (b) above.  Such determination may be made (1) by the Board 

of Directors by a majority vote of a quorum consisting of directors who were not parties to such 

action, suit or proceeding, or (2) if such quorum is not obtainable, or if a quorum of disinterested 

directors so directs, by independent legal counsel in a written opinion to the Corporation, or (3) by 

the court in which such action, suit or proceeding was pending upon application made by the 

Corporation or the person seeking indemnification or the attorney or other person rendering 

services in connection with the defense, whether or not such application is opposed by the 

Corporation. 

(e) The Board of Directors may authorize payment in advance of final 

disposition of an action, suit or proceeding for the expenses and attorneys’ fees incurred by a 

person seeking indemnification under paragraphs (a) or (b) above, provided that such person 

delivers a written undertaking to repay such amount unless it is ultimately determined that such 

person is entitled to be indemnified under this Article. 

(f) The indemnification provided by this Article shall not be deemed exclusive 

of any other rights to which those seeking indemnification are entitled under any Bylaw, 

agreement, vote of disinterested directors or otherwise, both as to action in a person’s official 

capacity and as to action in another capacity while holding such office, and shall continue as to a 

person who ceases to be a director, officer, employee or agent and shall inure to the benefit of his 

or her heirs, executors and administrators. 

(g) The Corporation may purchase and maintain insurance on behalf of any 

person described in paragraphs (a) or (b) above against any liability asserted against or incurred by 

such person in any such capacity or arising out of his or her status as such, whether or not the 
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Corporation would have the power to indemnify the person against such liability under this 

Article. 

(h) This Article shall be effective with respect to any person who is a director, 

officer, employee or agent of the Corporation or is serving in such capacity at the request of the 

Corporation in any other corporation, partnership, joint venture, trust or other enterprise, at any 

time on or after the effective date of these Bylaws with respect to any action, suit or proceeding 

pending on or after that date against such person based upon his or her acting in such capacity 

before or after that date.  

ARTICLE XI 
 

MISCELLANEOUS 
 

Section 11.1 Inspection of Corporate Records.  The books of account and 

minutes of proceedings of the Board of Directors and all committees thereof shall be open to 

inspection upon the written demand of any director, at any reasonable time, and for a purpose 

reasonably related to such director’s interests as a director.  The books of account and minutes of 

proceedings of the Board of Directors and all committees thereof shall be open to inspection at all 

times and at any time upon the demand of the Sole Member.  Such inspection may be made in 

person or by an agent or attorney, and shall include the right to make copies. 

Section 11.2 Execution of Instruments. 

(a) All checks and other orders for the payment of money, drafts, notes, bonds, 

acceptances, contracts, and all other instruments, except as otherwise provided in these Bylaws, 

shall be signed by such person or persons as shall be provided by general or special resolution of 

the Board of Directors, and in the absence of any provision in these Bylaws or any such general or 

special resolution applicable to any such instrument, then such instrument shall be signed by the 
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President or Vice President, and by the Treasurer or the Secretary.  Unless authorized by the Board 

of Directors, no officer, agent or employee of the Corporation shall have any power or authority to 

bind the Corporation by any contract or engagement or to pledge its credit or to render it liable for 

any purpose or to any amount. 

(b) The Board of Directors may, from time to time by resolution, provide for 

the execution of any corporate instrument or document, including, but not limited to checks, by the 

printed, lithographed or engraved facsimile signature or signatures of the person or persons 

authorized to sign such documents.   

Section 11.3 Inspection of Bylaws.  The Corporation shall keep in its principal 

office the original or a copy of these Bylaws as amended, certified by the Secretary, which shall be 

open to inspection by the directors and the Sole Member at all reasonable times during office 

hours. 

ARTICLE XII 
 

SEAL 
 

The Corporation may, but shall not be required to, have a seal of such form as the 

Board of Directors may from time to time determine, which may be altered at will, and which may 

be used, or a facsimile of it used, by impressing or affixing or in any other manner reproducing it. 

 
ARTICLE XIII 

 
FISCAL YEAR 

 
  The fiscal year of the Corporation shall begin on the first day of July and end on the 

last day of June in each year. 
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ARTICLE XIV 
 

AMENDMENTS 
 

The Bylaws may be amended or repealed in accordance with the provisions of the 

Corporation’s Articles of Incorporation. 

 

Adopted: Effective _______________ ____, 2010. 

 

 

____________________________________ 
     Secretary 
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BYLAWS OF 

 
ST. FRANCIS HOSPITAL – LILIHA 

 
 

ARTICLE I 
 

ACTIVITIES 
 

The activities of this Corporation shall be those necessary and appropriate to 

accomplish the purposes of the Corporation as stated in its Articles of Incorporation. 

ARTICLE II 
 

OFFICES 
 

Section 2.1 Registered Office.  The registered office of the Corporation shall be 

at such place in the State of Hawaii as the Board of Directors shall from time to time determine.  

The initial registered office of the Corporation is 2226 Liliha Street, Suite 227, Honolulu, Hawaii 

96817.   

Section 2.2   Other Offices.  The Corporation may have such other principal 

offices in or out of the State of Hawaii as the Board of Directors may designate.          

ARTICLE III 

MEMBERS 
 

Section 3.1 Members.  Membership in the Corporation shall be limited to St. 

Francis Hospitals Hawaii, a Hawaii nonprofit corporation (the “Sole Member”). 

Section 3.2 Rights of the Sole Member.  The Sole Member shall have powers 

over certain actions taken by the Board of Directors as provided in these Bylaws and shall be 

entitled to share in the distribution of the corporate assets if, upon dissolution of the Corporation, 

the Sole Member qualifies as an exempt organization under Section 501(c)(3) of the Internal 
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Revenue Code of 1986, as the same may be amended from time to time, and the corresponding 

provisions of any future United States Internal Revenue law (the “Code”). 

  Section 3.3 Restriction on Powers.  The general powers granted to the Board of 

Directors are limited or restricted to the extent that certain actions of the Corporation require the 

approval and consent of the Sole Member as follows: 

  (a) Approval of the Corporation’s annual budget, including budgets for 

operations, capital expenditures, and cash flow; 

(b) Approval of the appointment of the Chief Operating Officer of the 

Corporation; 

(c) Any change in purpose, philosophy or objectives of the Corporation; 

(d) Final decision on the number of directors constituting the entire Board of 

Directors and the appointment or removal of any member(s) and elected officer(s) of the Board of 

Directors;  

(e) Any loans or evidences of indebtedness which are secured by or affect the 

real property and/or assets of the Corporation or of the Sole Member or the Sole Member’s 

subsidiary corporations and contracted on behalf of the Corporation; and  

(f) Amendment of the Articles of Incorporation and/or these Bylaws of the 

Corporation. 

ARTICLE IV 

BOARD OF DIRECTORS 
 

Section 4.1 General Powers.  The business and affairs of the Corporation shall 

be managed by its Board of Directors.  All the corporate powers, except such as are otherwise 

provided in these Bylaws and in the laws of the State of Hawaii, shall be and are hereby vested in 
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and shall be exercised by the Board of Directors.  The Board of Directors may by general 

resolution delegate to committees of their own number, or to officers or other key management 

personnel of the Corporation, such powers as it may see fit.  The Board of Directors shall make 

provision for the annual self-evaluations of the Board of Directors as a whole, and of the Chief 

Operating Officer, to be submitted in writing to the Sole Member, relative to the performance of 

the Board of Directors and the Chief Operating Officer, and shall also make provision for the 

annual disclosure statement for potential duality and/or conflict of interest by each member of the 

Board of Directors.   

Section 4.2 Number and Qualification of Directors.  The Board of Directors of 

the Corporation shall be comprised of at least three individuals, with the actual authorized number 

of directors constituting the whole Board of Directors of the Corporation being fixed by resolution 

of the Sole Member from time to time. 

Section 4.3 Term of Office.  Directors may be appointed from time to time as 

prescribed in Section 4.4 of these Bylaws.  Each director shall hold office for a term of three (3) 

years, unless removed sooner pursuant to Section 4.6 of these Bylaws.  The terms of the directors 

shall be staggered so that the terms will expire in separate consecutive years.  A director may be 

reappointed to succeed himself/herself.    

Section 4.4 Appointment of Directors.   The directors of the Corporation shall 

be selected by the Sole Member.  At least ten (10) days in advance of the Corporation’s annual 

meeting for the election of directors, the Sole Member shall give notice to the Board of Directors 

with the names of the individuals who will constitute the directors to be elected or appointed at 

such annual meeting.    
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Section 4.5 Vacancies.   Any vacancy occurring on the Board of Directors and 

any directorship to be filled by reason of any increase in the number of directors may be filled by 

the affirmative vote of a majority of the remaining directors, though less than a quorum, subject to 

the approval by the Sole Member.   A director elected to fill a vacancy shall be elected for the 

unexpired term of such director’s predecessor in office. 

Section 4.6 Removal.  Any director may be removed from office at any time, 

with or without cause, by the Sole Member or by the affirmative vote of a majority of the Board of 

Directors with the approval of the Sole Member.     

ARTICLE V 
 

MEETINGS OF THE BOARD OF DIRECTORS 
 

Section 5.1 Regular Meetings.  Regular meetings of the Board of Directors shall 

be held, at least annually, at such times and places as the Board of Directors may provide by 

resolution.  No notice other than such resolution need be given. 

Section 5.2 Special Meetings.  Special meetings of the Board of Directors may 

be called by or at the request of the Sole Member or by any two directors.  The person or persons 

authorized to call special meetings of the Board of Directors may fix the place for holding any 

special meeting of the Board of Directors called by them at any place within the State of Hawaii, 

unless the Board of Directors approves the holding of such meeting at a place outside the State of 

Hawaii.  Notice of each special meeting shall be given in accordance with Section 5.3 of these 

Bylaws. 

Section 5.3 Notice.  The Secretary shall give notice of each meeting of the 

Board of Directors (for which notice is required) in writing by mailing the same not less than 

three (3) days before the meeting or by giving notice personally, by telephone, by electronic mail, 
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or by facsimile not less than two (2) days before the meeting.  The failure of any director to receive 

such notice shall not invalidate the proceedings of any meeting for which proper notice was given 

and at which a quorum of the directors is present.  Notice need not be given to any director who 

shall, either before or after the meeting, submit a signed waiver of notice or attend such meeting 

without protesting, prior to or at its commencement, the lack of notice to such director.  Except as 

otherwise provided by law, the Articles of Incorporation or these Bylaws, a notice or waiver of 

notice need not state the purposes of such meeting. 

Section 5.4 Quorum and Adjournment.  A majority of the number of directors 

fixed pursuant to these Bylaws shall constitute a quorum.  No action taken, other than the 

appointment of directors to fill vacancies, shall bind the Corporation unless it shall receive the 

concurring vote of a majority of the directors present at a meeting at which a quorum is present.  In 

the absence of a quorum, the presiding officer or a majority of the directors present may adjourn 

the meeting from time to time without further notice until a quorum is present. 

Section 5.5 Electronic/Telephone Meetings.  Subject to the notice requirements 

in Section 5.3 hereof, any or all members of the Board of Directors or any committee designated 

thereby may participate in a regular or special meeting of the Board of Directors or of such 

committee by, or conduct the meeting through the use of, any means of communication by which 

all the members of the Board of Directors participating may simultaneously hear each other during 

the meeting.   Participation by such means shall constitute presence in person at a meeting. 

Section 5.6 Action Without Meeting.  Any action required or permitted to be 

taken at any meeting of the Board of Directors or any committee designated thereby may be taken 

if all the Directors or all of the members of the committee, as the case may, sign a written consent 

setting forth the action taken or to be taken at any time before or after the intended effective date of 
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such action.  Such consent shall be filed with the minutes of the Board of Directors or committee, 

as the case may be, and shall have the same effect as a unanimous vote. 

Section 5.7 Presumption of Assent.  A director of the Corporation who is 

present at a meeting of the Board of Directors or a committee thereof at which action on any 

corporate matter is taken shall be presumed to have assented to the action taken unless such 

director’s dissent or refusal to vote is entered in the minutes of the meeting or unless the director 

either files a written dissent to such action with the person acting as the secretary of the meeting 

before the adjournment thereof or forwards such dissent by certified mail to the Secretary 

immediately after the adjournment of the meeting.  Such right to dissent shall not apply to a 

director who voted in favor of such action. 

Section 5.8 Voting as Member or Shareholder.  The vote of the Corporation as a 

member or shareholder of another Corporation shall be determined by the vote of a majority of the 

directors of the Corporation present at a meeting at which a quorum is present; provided, however, 

that if the vote is to amend or approve the amendment of the Articles of Incorporation or Bylaws of 

the other corporation, then the vote of two-thirds of the directors so present at such a meeting shall 

be required to amend or approve the amendments of said Articles of Incorporation or Bylaws. 

Section 5.9 Proxy.  Voting by proxy shall not be permitted at any meeting of the 

Board of Directors or of any committees, boards or bodies created by the Board of Directors.   

ARTICLE VI 
 

POWERS AND DUTIES OF THE BOARD OF DIRECTORS 
 

Section 6.1 Powers.  The corporate powers of this Corporation shall be vested in 

the Board of Directors to the fullest extent permitted by the laws of the State of Hawaii.  The Board 
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of Directors shall have general charge of the affairs, funds and property of the Corporation, and 

shall have full power, and it shall be their duty, to enforce these Bylaws. 

Section 6.2 Duties.  It shall be the duty of the Board of Directors to oversee, 

manage and control the affairs and business of the Corporation and to promulgate and enforce 

rules and regulations therefor not inconsistent with law, the Articles of Incorporation or these 

Bylaws of the Corporation.   

Section 6.3 Chairman.  The Board of Directors may appoint from among its  

members a Chairman who shall preside at all Board of Directors’ meetings, serve during the 

pleasure of the Board of Directors, and perform such other duties as may be assigned to the 

Chairman by the Articles of Incorporation, these Bylaws or the Board of Directors.  

Section 6.4 Committees.  The Board of Directors, by resolution adopted by a 

majority of the directors in office, may designate and appoint one or more committees, which 

committees, to the extent provided in such resolution, shall have and exercise all the authority of 

the Board of Directors, except as otherwise provided by law, the Articles of Incorporation, or these 

Bylaws.  The Corporation may also have such advisory committees as the Board of Directors may 

provide from time to time.  Such advisory committees shall not have the authority to act on behalf 

of the Corporation, but shall only advise the Board of Directors. 

ARTICLE VII 
 

OFFICERS 
 

Section 7.1 Number.  The officers of the Corporation shall be the President, one 

or more Vice Presidents, the Secretary, the Treasurer and such other officers as the Board of 

Directors shall from time to time elect with such duties as from time to time may be prescribed by 

the Board of Directors or these Bylaws. 
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Section 7.2 Election and Term of Office.  All officers shall be elected by the 

Board of Directors and shall serve until their successors are elected.  Any two or more offices may 

be held by the same person, provided that the Corporation shall have not fewer than two persons as 

officers.  All officers shall be subject to removal at any time by the Board of Directors whenever in 

the judgment of the Board of Directors the best interests of the Corporation shall be served thereby.  

The Board of Directors may, in its discretion, elect acting or temporary officers, elect officers to 

fill vacancies occurring for any reason whatsoever, and limit or enlarge the duties and powers of 

any officer elected by it.  Officers need not be directors of the Corporation. 

Section 7.3 President.  The President shall preside at all meetings of the 

Members and, in the absence of the Chairman of the Board of Directors or if no Chairman of the 

Board of Directors is then in office, the President shall preside at all meetings of the Board of 

Directors.  Unless otherwise determined by the Board of Directors, the President shall have 

general charge and supervision of the Corporation.  The President shall perform such other duties 

as are incident to the office or are required by the Board of Directors. 

Section 7.4 Vice President.  In the absence or disability or refusal to act by the 

President, the Vice President or Vice Presidents shall, in the order designated by the Board of 

Directors, perform all of the duties of the President, and when so acting shall have all the powers of 

and be subject to all the restrictions upon the President.  The Vice President or Vice Presidents 

shall have such powers and perform such other duties as from time to time may be prescribed by 

the President, the Board of Directors or these Bylaws. 

Section 7.5 Treasurer.  The Treasurer shall be the chief financial officer of the 

Corporation and exercise general supervision over the receipt, custody and disbursement of 

corporate funds.  The Treasurer shall perform all other duties assigned by the Board of Directors.   
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Section 7.6 Secretary.  The Secretary shall keep the minutes of all meetings of 

the Board of Directors and all committees thereof.  The Secretary shall keep or cause to be kept a 

register showing the names of the directors and officers with their addresses.  The Secretary shall 

give notice in conformity with these Bylaws of all meetings of the Board of Directors.  The 

Secretary shall also perform all other duties assigned by the Board of Directors.   

ARTICLE VIII 
 

AUDITOR 
 

An auditor may be elected by the Board of Directors to serve until a successor is 

elected.  No director or officer of the Corporation shall be eligible to serve as auditor. 

ARTICLE IX 
 

DISBURSEMENTS AND CONTRIBUTIONS 
 

Section 9.1 Disbursements.  Disbursements of the funds of the Corporation for 

the purposes for which it is organized shall be made by the officers designated by the Board of 

Directors in its discretion. 

Section 9.2 Limitations on Disbursements.  The Board of Directors shall not 

authorize any disbursements or contributions of the funds or assets of the Corporation to or for the 

benefit, directly or indirectly, of any director or officer of the Corporation, except (1) for 

reasonable payments for services actually rendered to the Corporation by directors or officers as 

employees or directors of the Corporation, and (2) for reimbursement of reasonable expenses to 

such officers and directors incurred in the course of performing services for the Corporation. 
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ARTICLE X 

LIABILITY AND INDEMNIFICATION 

  Section 10.1 Liability.  Any person who serves as a director or officer of the 

Corporation without remuneration or the expectation of remuneration shall not be liable for 

damage, injury or loss caused by or resulting from such person’s performance of, or failure to 

perform, duties of the position to which the person was appointed, unless the person was grossly 

negligent in the performance of, or failure to perform, such duties. 

  Section 10.2 Indemnification.   

(a)  The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed civil, criminal, 

administrative or investigative action, suit or proceeding (other than an action by or in the right of 

the Corporation), by reason of the fact that such person is or was a director, officer, employee or 

agent of the Corporation or is or was serving in such capacity at the request of the Corporation in 

any other corporation, partnership, joint venture, trust or other enterprise, against expenses, 

attorneys’ fees, judgments, fines and amounts paid in settlement, actually and reasonably incurred 

by such person in connection with such action, suit or proceeding, if such person acted in good 

faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of 

the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to 

believe his or her conduct was unlawful.  The terminating of any action, suit or proceeding by 

judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall 

not, of itself, create a presumption that such person did not act in good faith and in a manner which 

such person reasonably believed to be in or not opposed to the best interests of the Corporation and, 
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with respect to any criminal action or proceeding, had reasonable cause to believe that his or her 

conduct was unlawful. 

(b) The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed action, suit or proceeding 

by or in the right of the Corporation by reason of the fact that such person is or was a director, 

officer, employee or agent of the Corporation or is or was serving in such capacity at the request of 

the Corporation in any other corporation, partnership, joint venture, trust or other enterprise 

against expenses and attorneys’ fees actually and reasonably incurred by such person in the 

defense or settlement of such action or suit if such person acted in good faith and in a manner he or 

she reasonably believed to be in or not opposed to the best interests of the Corporation; provided 

that no indemnification shall be made in respect of any claim, issue, or matter as to which such 

person is adjudged to be liable for negligence or misconduct in the performance of his or her duty 

to the Corporation unless and only to the extent that the court in which such action or suit was 

brought determines upon application that, despite the adjudication of liability but in view of all 

circumstances of the case, such person is fairly and reasonably entitled to indemnity for such 

expenses and attorneys’ fees which such court deems proper. 

(c) To the extent that a person seeking indemnification under paragraphs (a) 

or (b) above has been successful on the merits or otherwise in defense of any action, suit or 

proceeding, or any claim, issue or matter therein, the Corporation shall indemnify such person 

against expenses and attorneys’ fees actually and reasonably incurred in connection therewith. 

(d) The Corporation shall make indemnification payments to or on behalf of the 

person seeking them only if authorized in the specific case upon a determination that 

indemnification of such person is proper because such person meets the applicable standards of 
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conduct set forth in paragraphs (a) or (b) above.  Such determination may be made (1) by the Board 

of Directors by a majority vote of a quorum consisting of directors who were not parties to such 

action, suit or proceeding, or (2) if such quorum is not obtainable, or if a quorum of disinterested 

directors so directs, by independent legal counsel in a written opinion to the Corporation, or (3) by 

the court in which such action, suit or proceeding was pending upon application made by the 

Corporation or the person seeking indemnification or the attorney or other person rendering 

services in connection with the defense, whether or not such application is opposed by the 

Corporation. 

(e) The Board of Directors may authorize payment in advance of final 

disposition of an action, suit or proceeding for the expenses and attorneys’ fees incurred by a 

person seeking indemnification under paragraphs (a) or (b) above, provided that such person 

delivers a written undertaking to repay such amount unless it is ultimately determined that such 

person is entitled to be indemnified under this Article. 

(f) The indemnification provided by this Article shall not be deemed exclusive 

of any other rights to which those seeking indemnification are entitled under any Bylaw, 

agreement, vote of disinterested directors or otherwise, both as to action in a person’s official 

capacity and as to action in another capacity while holding such office, and shall continue as to a 

person who ceases to be a director, officer, employee or agent and shall inure to the benefit of his 

or her heirs, executors and administrators. 

(g) The Corporation may purchase and maintain insurance on behalf of any 

person described in paragraphs (a) or (b) above against any liability asserted against or incurred by 

such person in any such capacity or arising out of his or her status as such, whether or not the 
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Corporation would have the power to indemnify the person against such liability under this 

Article. 

(h) This Article shall be effective with respect to any person who is a director, 

officer, employee or agent of the Corporation or is serving in such capacity at the request of the 

Corporation in any other corporation, partnership, joint venture, trust or other enterprise, at any 

time on or after the effective date of these Bylaws with respect to any action, suit or proceeding 

pending on or after that date against such person based upon his or her acting in such capacity 

before or after that date.  

ARTICLE XI 
 

MISCELLANEOUS 
 

Section 11.1 Inspection of Corporate Records.  The books of account and 

minutes of proceedings of the Board of Directors and all committees thereof shall be open to 

inspection upon the written demand of any director, at any reasonable time, and for a purpose 

reasonably related to such director’s interests as a director.  The books of account and minutes of 

proceedings of the Board of Directors and all committees thereof shall be open to inspection at all 

times and at any time upon the demand of the Sole Member.  Such inspection may be made in 

person or by an agent or attorney, and shall include the right to make copies. 

Section 11.2 Execution of Instruments. 

(a) All checks and other orders for the payment of money, drafts, notes, bonds, 

acceptances, contracts, and all other instruments, except as otherwise provided in these Bylaws, 

shall be signed by such person or persons as shall be provided by general or special resolution of 

the Board of Directors, and in the absence of any provision in these Bylaws or any such general or 

special resolution applicable to any such instrument, then such instrument shall be signed by the 
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President or Vice President, and by the Treasurer or the Secretary.  Unless authorized by the Board 

of Directors, no officer, agent or employee of the Corporation shall have any power or authority to 

bind the Corporation by any contract or engagement or to pledge its credit or to render it liable for 

any purpose or to any amount. 

(b) The Board of Directors may, from time to time by resolution, provide for 

the execution of any corporate instrument or document, including, but not limited to checks, by the 

printed, lithographed or engraved facsimile signature or signatures of the person or persons 

authorized to sign such documents.   

Section 11.3 Inspection of Bylaws.  The Corporation shall keep in its principal 

office the original or a copy of these Bylaws as amended, certified by the Secretary, which shall be 

open to inspection by the directors and the Sole Member at all reasonable times during office 

hours. 

ARTICLE XII 
 

SEAL 
 

The Corporation may, but shall not be required to, have a seal of such form as the 

Board of Directors may from time to time determine, which may be altered at will, and which may 

be used, or a facsimile of it used, by impressing or affixing or in any other manner reproducing it. 

 
ARTICLE XIII 

 
FISCAL YEAR 

 
  The fiscal year of the Corporation shall begin on the first day of July and end on the 

last day of June in each year. 
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ARTICLE XIV 
 

AMENDMENTS 
 

The Bylaws may be amended or repealed in accordance with the provisions of the 

Corporation’s Articles of Incorporation. 

 

Adopted: Effective _______________ ____, 2010. 

 

 

____________________________________ 
     Secretary 
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BYLAWS OF 

 
ST. FRANCIS HOSPITAL – EWA 

 
 

ARTICLE I 
 

ACTIVITIES 
 

The activities of this Corporation shall be those necessary and appropriate to 

accomplish the purposes of the Corporation as stated in its Articles of Incorporation. 

ARTICLE II 
 

OFFICES 
 

Section 2.1 Registered Office.  The registered office of the Corporation shall be 

at such place in the State of Hawaii as the Board of Directors shall from time to time determine.  

The initial registered office of the Corporation is 2226 Liliha Street, Suite 227, Honolulu, Hawaii 

96817.   

Section 2.2   Other Offices.  The Corporation may have such other principal 

offices in or out of the State of Hawaii as the Board of Directors may designate.          

ARTICLE III 

MEMBERS 
 

Section 3.1 Members.  Membership in the Corporation shall be limited to St. 

Francis Hospitals Hawaii, a Hawaii nonprofit corporation (the “Sole Member”). 

Section 3.2 Rights of the Sole Member.  The Sole Member shall have powers 

over certain actions taken by the Board of Directors as provided in these Bylaws and shall be 

entitled to share in the distribution of the corporate assets if, upon dissolution of the Corporation, 

the Sole Member qualifies as an exempt organization under Section 501(c)(3) of the Internal 
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Revenue Code of 1986, as the same may be amended from time to time, and the corresponding 

provisions of any future United States Internal Revenue law (the “Code”). 

  Section 3.3 Restriction on Powers.  The general powers granted to the Board of 

Directors are limited or restricted to the extent that certain actions of the Corporation require the 

approval and consent of the Sole Member as follows: 

  (a) Approval of the Corporation’s annual budget, including budgets for 

operations, capital expenditures, and cash flow; 

(b) Approval of the appointment of the Chief Operating Officer of the 

Corporation; 

(c) Any change in purpose, philosophy or objectives of the Corporation; 

(d) Final decision on the number of directors constituting the entire Board of 

Directors and the appointment or removal of any member(s) and elected officer(s) of the Board of 

Directors;  

(e) Any loans or evidences of indebtedness which are secured by or affect the 

real property and/or assets of the Corporation or of the Sole Member or the Sole Member’s 

subsidiary corporations and contracted on behalf of the Corporation; and  

(f) Amendment of the Articles of Incorporation and/or these Bylaws of the 

Corporation. 

ARTICLE IV 

BOARD OF DIRECTORS 
 

Section 4.1 General Powers.  The business and affairs of the Corporation shall 

be managed by its Board of Directors.  All the corporate powers, except such as are otherwise 

provided in these Bylaws and in the laws of the State of Hawaii, shall be and are hereby vested in 
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and shall be exercised by the Board of Directors.  The Board of Directors may by general 

resolution delegate to committees of their own number, or to officers or other key management 

personnel of the Corporation, such powers as it may see fit.  The Board of Directors shall make 

provision for the annual self-evaluations of the Board of Directors as a whole, and of the Chief 

Operating Officer, to be submitted in writing to the Sole Member, relative to the performance of 

the Board of Directors and the Chief Operating Officer, and shall also make provision for the 

annual disclosure statement for potential duality and/or conflict of interest by each member of the 

Board of Directors.   

Section 4.2 Number and Qualification of Directors.  The Board of Directors of 

the Corporation shall be comprised of at least three individuals, with the actual authorized number 

of directors constituting the whole Board of Directors of the Corporation being fixed by resolution 

of the Sole Member from time to time. 

Section 4.3 Term of Office.  Directors may be appointed from time to time as 

prescribed in Section 4.4 of these Bylaws.  Each director shall hold office for a term of three (3) 

years, unless removed sooner pursuant to Section 4.6 of these Bylaws.  The terms of the directors 

shall be staggered so that the terms will expire in separate consecutive years.  A director may be 

reappointed to succeed himself/herself.    

Section 4.4 Appointment of Directors.   The directors of the Corporation shall 

be selected by the Sole Member.  At least ten (10) days in advance of the Corporation’s annual 

meeting for the election of directors, the Sole Member shall give notice to the Board of Directors 

with the names of the individuals who will constitute the directors to be elected or appointed at 

such annual meeting.    
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Section 4.5 Vacancies.   Any vacancy occurring on the Board of Directors and 

any directorship to be filled by reason of any increase in the number of directors may be filled by 

the affirmative vote of a majority of the remaining directors, though less than a quorum, subject to 

the approval by the Sole Member.   A director elected to fill a vacancy shall be elected for the 

unexpired term of such director’s predecessor in office. 

Section 4.6 Removal.  Any director may be removed from office at any time, 

with or without cause, by the Sole Member or by the affirmative vote of a majority of the Board of 

Directors with the approval of the Sole Member.     

ARTICLE V 
 

MEETINGS OF THE BOARD OF DIRECTORS 
 

Section 5.1 Regular Meetings.  Regular meetings of the Board of Directors shall 

be held, at least annually, at such times and places as the Board of Directors may provide by 

resolution.  No notice other than such resolution need be given. 

Section 5.2 Special Meetings.  Special meetings of the Board of Directors may 

be called by or at the request of the Sole Member or by any two directors.  The person or persons 

authorized to call special meetings of the Board of Directors may fix the place for holding any 

special meeting of the Board of Directors called by them at any place within the State of Hawaii, 

unless the Board of Directors approves the holding of such meeting at a place outside the State of 

Hawaii.  Notice of each special meeting shall be given in accordance with Section 5.3 of these 

Bylaws. 

Section 5.3 Notice.  The Secretary shall give notice of each meeting of the 

Board of Directors (for which notice is required) in writing by mailing the same not less than 

three (3) days before the meeting or by giving notice personally, by telephone, by electronic mail, 
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or by facsimile not less than two (2) days before the meeting.  The failure of any director to receive 

such notice shall not invalidate the proceedings of any meeting for which proper notice was given 

and at which a quorum of the directors is present.  Notice need not be given to any director who 

shall, either before or after the meeting, submit a signed waiver of notice or attend such meeting 

without protesting, prior to or at its commencement, the lack of notice to such director.  Except as 

otherwise provided by law, the Articles of Incorporation or these Bylaws, a notice or waiver of 

notice need not state the purposes of such meeting. 

Section 5.4 Quorum and Adjournment.  A majority of the number of directors 

fixed pursuant to these Bylaws shall constitute a quorum.  No action taken, other than the 

appointment of directors to fill vacancies, shall bind the Corporation unless it shall receive the 

concurring vote of a majority of the directors present at a meeting at which a quorum is present.  In 

the absence of a quorum, the presiding officer or a majority of the directors present may adjourn 

the meeting from time to time without further notice until a quorum is present. 

Section 5.5 Electronic/Telephone Meetings.  Subject to the notice requirements 

in Section 5.3 hereof, any or all members of the Board of Directors or any committee designated 

thereby may participate in a regular or special meeting of the Board of Directors or of such 

committee by, or conduct the meeting through the use of, any means of communication by which 

all the members of the Board of Directors participating may simultaneously hear each other during 

the meeting.   Participation by such means shall constitute presence in person at a meeting. 

Section 5.6 Action Without Meeting.  Any action required or permitted to be 

taken at any meeting of the Board of Directors or any committee designated thereby may be taken 

if all the Directors or all of the members of the committee, as the case may, sign a written consent 

setting forth the action taken or to be taken at any time before or after the intended effective date of 
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such action.  Such consent shall be filed with the minutes of the Board of Directors or committee, 

as the case may be, and shall have the same effect as a unanimous vote. 

Section 5.7 Presumption of Assent.  A director of the Corporation who is 

present at a meeting of the Board of Directors or a committee thereof at which action on any 

corporate matter is taken shall be presumed to have assented to the action taken unless such 

director’s dissent or refusal to vote is entered in the minutes of the meeting or unless the director 

either files a written dissent to such action with the person acting as the secretary of the meeting 

before the adjournment thereof or forwards such dissent by certified mail to the Secretary 

immediately after the adjournment of the meeting.  Such right to dissent shall not apply to a 

director who voted in favor of such action. 

Section 5.8 Voting as Member or Shareholder.  The vote of the Corporation as a 

member or shareholder of another Corporation shall be determined by the vote of a majority of the 

directors of the Corporation present at a meeting at which a quorum is present; provided, however, 

that if the vote is to amend or approve the amendment of the Articles of Incorporation or Bylaws of 

the other corporation, then the vote of two-thirds of the directors so present at such a meeting shall 

be required to amend or approve the amendments of said Articles of Incorporation or Bylaws. 

Section 5.9 Proxy.  Voting by proxy shall not be permitted at any meeting of the 

Board of Directors or of any committees, boards or bodies created by the Board of Directors.   

ARTICLE VI 
 

POWERS AND DUTIES OF THE BOARD OF DIRECTORS 
 

Section 6.1 Powers.  The corporate powers of this Corporation shall be vested in 

the Board of Directors to the fullest extent permitted by the laws of the State of Hawaii.  The Board 
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of Directors shall have general charge of the affairs, funds and property of the Corporation, and 

shall have full power, and it shall be their duty, to enforce these Bylaws. 

Section 6.2 Duties.  It shall be the duty of the Board of Directors to oversee, 

manage and control the affairs and business of the Corporation and to promulgate and enforce 

rules and regulations therefor not inconsistent with law, the Articles of Incorporation or these 

Bylaws of the Corporation.   

Section 6.3 Chairman.  The Board of Directors may appoint from among its  

members a Chairman who shall preside at all Board of Directors’ meetings, serve during the 

pleasure of the Board of Directors, and perform such other duties as may be assigned to the 

Chairman by the Articles of Incorporation, these Bylaws or the Board of Directors.  

Section 6.4 Committees.  The Board of Directors, by resolution adopted by a 

majority of the directors in office, may designate and appoint one or more committees, which 

committees, to the extent provided in such resolution, shall have and exercise all the authority of 

the Board of Directors, except as otherwise provided by law, the Articles of Incorporation, or these 

Bylaws.  The Corporation may also have such advisory committees as the Board of Directors may 

provide from time to time.  Such advisory committees shall not have the authority to act on behalf 

of the Corporation, but shall only advise the Board of Directors. 

ARTICLE VII 
 

OFFICERS 
 

Section 7.1 Number.  The officers of the Corporation shall be the President, one 

or more Vice Presidents, the Secretary, the Treasurer and such other officers as the Board of 

Directors shall from time to time elect with such duties as from time to time may be prescribed by 

the Board of Directors or these Bylaws. 
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Section 7.2 Election and Term of Office.  All officers shall be elected by the 

Board of Directors and shall serve until their successors are elected.  Any two or more offices may 

be held by the same person, provided that the Corporation shall have not fewer than two persons as 

officers.  All officers shall be subject to removal at any time by the Board of Directors whenever in 

the judgment of the Board of Directors the best interests of the Corporation shall be served thereby.  

The Board of Directors may, in its discretion, elect acting or temporary officers, elect officers to 

fill vacancies occurring for any reason whatsoever, and limit or enlarge the duties and powers of 

any officer elected by it.  Officers need not be directors of the Corporation. 

Section 7.3 President.  The President shall preside at all meetings of the 

Members and, in the absence of the Chairman of the Board of Directors or if no Chairman of the 

Board of Directors is then in office, the President shall preside at all meetings of the Board of 

Directors.  Unless otherwise determined by the Board of Directors, the President shall have 

general charge and supervision of the Corporation.  The President shall perform such other duties 

as are incident to the office or are required by the Board of Directors. 

Section 7.4 Vice President.  In the absence or disability or refusal to act by the 

President, the Vice President or Vice Presidents shall, in the order designated by the Board of 

Directors, perform all of the duties of the President, and when so acting shall have all the powers of 

and be subject to all the restrictions upon the President.  The Vice President or Vice Presidents 

shall have such powers and perform such other duties as from time to time may be prescribed by 

the President, the Board of Directors or these Bylaws. 

Section 7.5 Treasurer.  The Treasurer shall be the chief financial officer of the 

Corporation and exercise general supervision over the receipt, custody and disbursement of 

corporate funds.  The Treasurer shall perform all other duties assigned by the Board of Directors.   
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Section 7.6 Secretary.  The Secretary shall keep the minutes of all meetings of 

the Board of Directors and all committees thereof.  The Secretary shall keep or cause to be kept a 

register showing the names of the directors and officers with their addresses.  The Secretary shall 

give notice in conformity with these Bylaws of all meetings of the Board of Directors.  The 

Secretary shall also perform all other duties assigned by the Board of Directors.   

ARTICLE VIII 
 

AUDITOR 
 

An auditor may be elected by the Board of Directors to serve until a successor is 

elected.  No director or officer of the Corporation shall be eligible to serve as auditor. 

ARTICLE IX 
 

DISBURSEMENTS AND CONTRIBUTIONS 
 

Section 9.1 Disbursements.  Disbursements of the funds of the Corporation for 

the purposes for which it is organized shall be made by the officers designated by the Board of 

Directors in its discretion. 

Section 9.2 Limitations on Disbursements.  The Board of Directors shall not 

authorize any disbursements or contributions of the funds or assets of the Corporation to or for the 

benefit, directly or indirectly, of any director or officer of the Corporation, except (1) for 

reasonable payments for services actually rendered to the Corporation by directors or officers as 

employees or directors of the Corporation, and (2) for reimbursement of reasonable expenses to 

such officers and directors incurred in the course of performing services for the Corporation. 
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ARTICLE X 

LIABILITY AND INDEMNIFICATION 

  Section 10.1 Liability.  Any person who serves as a director or officer of the 

Corporation without remuneration or the expectation of remuneration shall not be liable for 

damage, injury or loss caused by or resulting from such person’s performance of, or failure to 

perform, duties of the position to which the person was appointed, unless the person was grossly 

negligent in the performance of, or failure to perform, such duties. 

  Section 10.2 Indemnification.   

(a)  The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed civil, criminal, 

administrative or investigative action, suit or proceeding (other than an action by or in the right of 

the Corporation), by reason of the fact that such person is or was a director, officer, employee or 

agent of the Corporation or is or was serving in such capacity at the request of the Corporation in 

any other corporation, partnership, joint venture, trust or other enterprise, against expenses, 

attorneys’ fees, judgments, fines and amounts paid in settlement, actually and reasonably incurred 

by such person in connection with such action, suit or proceeding, if such person acted in good 

faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of 

the Corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to 

believe his or her conduct was unlawful.  The terminating of any action, suit or proceeding by 

judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall 

not, of itself, create a presumption that such person did not act in good faith and in a manner which 

such person reasonably believed to be in or not opposed to the best interests of the Corporation and, 
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with respect to any criminal action or proceeding, had reasonable cause to believe that his or her 

conduct was unlawful. 

(b) The Corporation shall indemnify each person who was or is a party or is 

threatened to be made a party to any threatened, pending or completed action, suit or proceeding 

by or in the right of the Corporation by reason of the fact that such person is or was a director, 

officer, employee or agent of the Corporation or is or was serving in such capacity at the request of 

the Corporation in any other corporation, partnership, joint venture, trust or other enterprise 

against expenses and attorneys’ fees actually and reasonably incurred by such person in the 

defense or settlement of such action or suit if such person acted in good faith and in a manner he or 

she reasonably believed to be in or not opposed to the best interests of the Corporation; provided 

that no indemnification shall be made in respect of any claim, issue, or matter as to which such 

person is adjudged to be liable for negligence or misconduct in the performance of his or her duty 

to the Corporation unless and only to the extent that the court in which such action or suit was 

brought determines upon application that, despite the adjudication of liability but in view of all 

circumstances of the case, such person is fairly and reasonably entitled to indemnity for such 

expenses and attorneys’ fees which such court deems proper. 

(c) To the extent that a person seeking indemnification under paragraphs (a) 

or (b) above has been successful on the merits or otherwise in defense of any action, suit or 

proceeding, or any claim, issue or matter therein, the Corporation shall indemnify such person 

against expenses and attorneys’ fees actually and reasonably incurred in connection therewith. 

(d) The Corporation shall make indemnification payments to or on behalf of the 

person seeking them only if authorized in the specific case upon a determination that 

indemnification of such person is proper because such person meets the applicable standards of 
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conduct set forth in paragraphs (a) or (b) above.  Such determination may be made (1) by the Board 

of Directors by a majority vote of a quorum consisting of directors who were not parties to such 

action, suit or proceeding, or (2) if such quorum is not obtainable, or if a quorum of disinterested 

directors so directs, by independent legal counsel in a written opinion to the Corporation, or (3) by 

the court in which such action, suit or proceeding was pending upon application made by the 

Corporation or the person seeking indemnification or the attorney or other person rendering 

services in connection with the defense, whether or not such application is opposed by the 

Corporation. 

(e) The Board of Directors may authorize payment in advance of final 

disposition of an action, suit or proceeding for the expenses and attorneys’ fees incurred by a 

person seeking indemnification under paragraphs (a) or (b) above, provided that such person 

delivers a written undertaking to repay such amount unless it is ultimately determined that such 

person is entitled to be indemnified under this Article. 

(f) The indemnification provided by this Article shall not be deemed exclusive 

of any other rights to which those seeking indemnification are entitled under any Bylaw, 

agreement, vote of disinterested directors or otherwise, both as to action in a person’s official 

capacity and as to action in another capacity while holding such office, and shall continue as to a 

person who ceases to be a director, officer, employee or agent and shall inure to the benefit of his 

or her heirs, executors and administrators. 

(g) The Corporation may purchase and maintain insurance on behalf of any 

person described in paragraphs (a) or (b) above against any liability asserted against or incurred by 

such person in any such capacity or arising out of his or her status as such, whether or not the 
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Corporation would have the power to indemnify the person against such liability under this 

Article. 

(h) This Article shall be effective with respect to any person who is a director, 

officer, employee or agent of the Corporation or is serving in such capacity at the request of the 

Corporation in any other corporation, partnership, joint venture, trust or other enterprise, at any 

time on or after the effective date of these Bylaws with respect to any action, suit or proceeding 

pending on or after that date against such person based upon his or her acting in such capacity 

before or after that date.  

ARTICLE XI 
 

MISCELLANEOUS 
 

Section 11.1 Inspection of Corporate Records.  The books of account and 

minutes of proceedings of the Board of Directors and all committees thereof shall be open to 

inspection upon the written demand of any director, at any reasonable time, and for a purpose 

reasonably related to such director’s interests as a director.  The books of account and minutes of 

proceedings of the Board of Directors and all committees thereof shall be open to inspection at all 

times and at any time upon the demand of the Sole Member.  Such inspection may be made in 

person or by an agent or attorney, and shall include the right to make copies. 

Section 11.2 Execution of Instruments. 

(a) All checks and other orders for the payment of money, drafts, notes, bonds, 

acceptances, contracts, and all other instruments, except as otherwise provided in these Bylaws, 

shall be signed by such person or persons as shall be provided by general or special resolution of 

the Board of Directors, and in the absence of any provision in these Bylaws or any such general or 

special resolution applicable to any such instrument, then such instrument shall be signed by the 
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President or Vice President, and by the Treasurer or the Secretary.  Unless authorized by the Board 

of Directors, no officer, agent or employee of the Corporation shall have any power or authority to 

bind the Corporation by any contract or engagement or to pledge its credit or to render it liable for 

any purpose or to any amount. 

(b) The Board of Directors may, from time to time by resolution, provide for 

the execution of any corporate instrument or document, including, but not limited to checks, by the 

printed, lithographed or engraved facsimile signature or signatures of the person or persons 

authorized to sign such documents.   

Section 11.3 Inspection of Bylaws.  The Corporation shall keep in its principal 

office the original or a copy of these Bylaws as amended, certified by the Secretary, which shall be 

open to inspection by the directors and the Sole Member at all reasonable times during office 

hours. 

ARTICLE XII 
 

SEAL 
 

The Corporation may, but shall not be required to, have a seal of such form as the 

Board of Directors may from time to time determine, which may be altered at will, and which may 

be used, or a facsimile of it used, by impressing or affixing or in any other manner reproducing it. 

 
ARTICLE XIII 

 
FISCAL YEAR 

 
  The fiscal year of the Corporation shall begin on the first day of July and end on the 

last day of June in each year. 
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ARTICLE XIV 
 

AMENDMENTS 
 

The Bylaws may be amended or repealed in accordance with the provisions of the 

Corporation’s Articles of Incorporation. 

 

Adopted: Effective _______________ ____, 2010. 

 

 

____________________________________ 
     Secretary 
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LOAN AGREEMENT 

Dated as of _______________ ____, 2010 

by and among 

ST. FRANCIS HEALTHCARE SYSTEM OF HAWAII, 
as Lender and Agent for the Lenders  

 
ST. FRANCIS MEDICAL CENTER,  

as Lender 
 

and 
 

ST. FRANCIS MEDICAL CENTER - WEST, 
as Lender 

and 

ST. FRANCIS HOSPITALS HAWAII,  
as Borrower 

ST. FRANCIS HOSPITAL-LILIHA, 
as Borrower 

 
and 

 
ST. FRANCIS HOSPITAL-EWA, 

as Borrower 
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LOAN AGREEMENT 

THIS LOAN AGREEMENT (this “Agreement”), is entered into as of 
_____________ ____, 2010, by and among St. Francis Healthcare System of Hawaii, a Hawaii 
nonprofit corporation (the “System”), as lender hereunder (in such capacity, a “Lender”) and as 
agent for the lenders hereunder (in such capacity, the “Agent”), St. Francis Medical Center, a 
Hawaii nonprofit corporation (“SFMC”), and St. Francis Medical Center-West, a Hawaii 
nonprofit corporation (“SFMC-West”), as lenders hereunder (each, a “Lender” and collectively, 
together with the System as a Lender hereunder, the “Lenders”), and St. Francis Hospitals 
Hawaii, a Hawaii nonprofit corporation (“SFHH”), St. Francis Hospital-Liliha, a Hawaii 
nonprofit corporation (“SFH-Liliha”), and St. Francis Hospital-Ewa, a Hawaii nonprofit 
corporation (“SFH-Ewa”), as borrowers hereunder (each, a “Borrower” and collectively, the 
“Borrowers”). 

RECITALS 

  A. Pursuant to the terms of the Second Amended Joint Plan of 
Reorganization for Hawaii Medical Center LLC, Hawaii Medical Center West, LLC, and Hawaii 
Medical Center East, LLC Proposed by St. Francis Healthcare System of Hawaii, St. Francis 
Medical Center, and St. Francis Medical Center-West dated March 12, 2010, filed in the United 
States Bankruptcy Court for the District of Hawaii (the “Bankruptcy Court”) in the case of CHA 
Hawaii, LLC et al., Case No. 08-01369 (as it may be modified, amended, or supplemented from 
time to time, the “Reorganization Plan”), as confirmed by the Bankruptcy Court pursuant to the 
_________________ entered on _____________ ____, 2010, the Borrowers together acquired 
substantially all of the assets constituting the hospital acute care and outpatient services business 
of Hawaii Medical Center LLC, a Hawaii limited liability company, Hawaii Medical Center 
East, LLC, a Hawaii limited liability company, and Hawaii Medical Center West, LLC, a Hawaii 
limited liability company. 

B. Pursuant to the terms and subject to the conditions contained in the 
Reorganization Plan, the Lenders agreed to accept from the Borrowers a Promissory Note (Term 
Note A) in the original principal amount of Twenty Million Dollars ($20,000,000) to evidence 
the Term Loan A set forth in this Agreement, and a Promissory Note (Term Note B) in the 
original principal amount of Thirty-Seven Million Five Hundred Thousand Dollars 
($37,500,000) to evidence the Term Loan B set forth in this Agreement. 

  C. The Agent, the Lenders and the Borrowers are entering into this 
Agreement to set forth the agreements among such parties with respect to the Term Loans 
undertaken by the Borrowers in the Reorganization Plan.    

D. For purposes of this Agreement, all terms used and not otherwise defined 
herein shall have the meanings set forth in Annex A.  All Annexes, Disclosure Schedules, 
Exhibits and other attachments hereto (collectively, “Appendices”) are incorporated herein by 
reference and, taken together with this Agreement including the foregoing Recitals, shall 
constitute but a single agreement. 
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AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
hereinafter contained, and for other good and valuable consideration, the parties to this 
Agreement, each intending to be legally bound, do hereby agree as follows: 

1. AMOUNT AND TERMS OF CREDIT 

1.1 The Term Loans. 

(a) Term Loan A.  Subject to the terms and conditions hereof, the Lenders 
hereby agree to extend Term Loan A, in the principal amount of Twenty Million Dollars 
($20,000,000), to the Borrowers on the Closing Date.  Term Loan A shall be payable in 
accordance with the following: 

(i) Term Loan A shall bear interest at the rate of ten percent (10%) per 
annum; subject, however, to the further provisions of Section 1.4.  Interest at such rate 
shall be payable semiannually on January 1, 2011 and on each July 1 and January 1 
thereafter through and including January 1, 2017 and at the final maturity of Term Loan 
A on July 1, 2017. 

 (ii) Term Loan A shall mature and be payable in full as to principal on July 1, 
2017.  

Term Loan A shall be evidenced by a note substantially in the form set forth as Exhibit 1.1 
(“Term Note A”), which shall be executed and delivered by the Borrowers in favor of the Agent 
for the benefit of the Lenders. 

(b) Term Loan B.  Subject to the terms and conditions hereof, the Lenders 
hereby agree to extend Term Loan B, in the principal amount of Thirty-Seven Million Five 
Hundred Thousand Dollars ($37,500,000), to the Borrowers on the Closing Date.  Term Loan B 
shall be payable in accordance with the following: 

(i) Term Loan B shall bear interest at the rate of seven percent (7%) 
per annum; subject, however, to the further provisions of Section 1.4.  Interest at such rate shall 
be payable semiannually on January 1, 2011 and on each July 1 and January 1 thereafter through 
and including January 1, 2017 and at the final maturity of Term Loan A on July 1, 2017. 

(ii) Term Loan B shall mature and be payable in full as to principal on 
July 1, 2017.  The amount payable as to principal shall be equal to the applicable percentage of 
the outstanding principal amount of Term Loan B, based on the Borrower’s average EBIDA for 
the four most recent Fiscal Years prior to the maturity date of Term Loan B: 
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            Average EBIDA 

Percent of  
Outstanding Principal  

Less than $11,000,000 60% 
Greater than $11,000,000, but less than        
or equal to $13,500,000 

 
80% 

Greater than $13,500,000, but less than 
or equal to $16,000,000 

 
100% 

Greater than $16,000,000 160% 
 

Payment of the applicable amount, whether greater or less than the outstanding principal 
amount of Term Loan B, shall constitute payment in full of the principal amount of such 
Loan. 

Term Loan B shall be evidenced by a note substantially in the form set forth as Exhibit 1.1 
(“Term Note B”), which shall be executed and delivered by the Borrowers in favor of the Agent 
for the benefit of the Lenders.   

1.2 Prepayment of Loans. 

(a) Voluntary Prepayments.  The Borrowers may, at any time on at least five 
(5) days’ prior written notice to Agent, voluntarily prepay all or a portion of Term Loan A or 
Term Loan B or both, as determined by the Agent, together with accrued interest on the Loan or 
portion thereof being prepaid, without premium or penalty.    

(b) Mandatory Prepayments.  Immediately upon receipt by the Borrowers of  
(i) any insurance proceeds received upon damage to or destruction of all or any portion of the 
Collateral and not used to repair or replace the Collateral pursuant to Section 5.5 hereof, or (ii) if 
required pursuant to Section 6.7 hereof, the proceeds of any disposition of all or any portion of 
the Collateral (including any disposition under power of eminent domain), the Borrowers shall 
prepay Term Loan A or the Term Loan B or both, as determined by the Agent, together with 
accrued interest on the Loan or portion thereof being prepaid, in an amount equal to all such 
proceeds, net of commissions and other reasonable and customary transaction costs, fees and 
expenses properly attributable to such transaction.  

1.3 Deposit and Receipt Of Payments.  The Borrowers shall make each payment 
under this Agreement by wire transfer not later than 2:00 p.m. (Hawaii time) on the day when 
due, in immediately available funds, to the Agent’s designated Collection Account.  Payments 
received in the Collection Account after 2:00 p.m. (Hawaii time) on any Business Day shall be 
deemed to have been received on the following Business Day. 

1.4 Certain Further Provisions Regarding Payments of Interest and Principal.   
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Default Rate shall accrue from the initial date of such Default or Event of Default until that 
Default or Event of Default is cured or waived and shall be payable upon demand.   

(b) Maximum Lawful Rate.  Notwithstanding anything to the contrary set 
forth herein, if a court of competent jurisdiction determines in a final order that the rate of 
interest payable hereunder exceeds the highest rate of interest permissible under law (the 
“Maximum Lawful Rate”), then so long as the Maximum Lawful Rate would be so exceeded, the 
rate of interest payable hereunder shall be equal to the Maximum Lawful Rate.  Thereafter, 
interest hereunder shall be paid at the rate(s) of interest and in the manner provided in 
Sections 1.1(a) and (b) above, unless and until the rate of interest again exceeds the Maximum 
Lawful Rate, and at that time this subsection (b) shall again apply.  In no event shall the total 
interest received by the Lenders pursuant to the terms hereof exceed the amount which the 
Lenders could lawfully have received had the interest due hereunder been calculated for the full 
term hereof at the Maximum Lawful Rate.  If the Maximum Lawful Rate is calculated pursuant 
to this subsection (b), such interest shall be calculated at a daily rate equal to the Maximum 
Lawful Rate divided by the number of days in the year in which such calculation is made.  If, 
notwithstanding the provisions of this subsection (b), a court of competent jurisdiction shall 
finally determine that Lenders have received interest hereunder in excess of the Maximum 
Lawful Rate, the Agent shall, upon receipt of monies from the Lenders, refund any such excess 
to the Borrowers or as a court of competent jurisdiction may otherwise order. 

(c) Calculation of Interest.  All payments of interest hereunder, whether at the 
applicable rates specified in Section 1.1 or at the Default Rate or Maximum Lawful Rate 
specified in this Section 1.4, shall be calculated on the basis of the actual number of days elapsed 
and a year of 360 days. 

(d) Late Charge.  If the Borrowers fail to make any payment of principal of or 
interest on the Loans when due and payable and such failure continues for more than five (5) 
days, each such overdue payment shall be subject to a one-time late charge (the “Late Charge”) 
equal to three percent (3%) of the amount overdue, in addition to the Default Rate, payable 
without demand to Agent for the benefit of Lenders.   In view of the difficulty of determining the 
amount of damages which may result from an overdue payment of principal or interest, the 
Borrowers and the Lenders have mutually agreed that the Late Charge shall be paid as liquidated 
damages, and not as a penalty.  The Borrowers and the Lenders hereby acknowledge and agree 
that the extent of damages to the Lenders caused by an overdue payment of principal or interest 
hereunder would be extremely difficult to ascertain, the amount of the Late Charge as liquidated 
damages is fair and reasonable in view of such difficulty, and the payment of such liquidated 
damages does not constitute a penalty.  The Borrowers hereby forever waive and agree to forego 
to the fullest extent under applicable law any and all rights they have or in the future may have to 
bring any action, lawsuit, or proceeding disputing or otherwise objecting to the foregoing and to 
the payment of the Late Charge as liquidated damages. 
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(e) No Deduction or Setoffs.  Except as hereinafter provided, All payments 
due from the Borrowers hereunder shall be made without deduction or setoff of any kind 
whatsoever.   Without limiting the generality of the foregoing, payments due from the Borrowers 
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1.5 Indemnity.  The Borrowers shall indemnify, defend, and hold harmless the Agent, 
each Lender and each of their Affiliates, and each such Person’s respective officers, directors, 
employees, attorneys, agents and representatives (each, an “Indemnified Person”), from and 
against, and shall reimburse and compensate each Indemnified Person for, any and all suits, 
actions, proceedings, investigations, litigation, claims, costs, damages, losses, liabilities and 
expenses (including reasonable attorneys’ fees and disbursements and other costs of 
investigation or defense, including those incurred upon any appeal and in any bankruptcy 
proceedings) which may be instituted or asserted against or incurred by any such Indemnified 
Person (whether or not any of them is designated as a party in any suit, action, or proceeding) as 
the result of credit having been extended, suspended or terminated under this Agreement and the 
other Loan Documents, the administration of such credit, the taking or holding of any Collateral, 
the enforcement of any pledge, mortgage, security interest, or any other right contained in this 
Agreement or in any of the Loan Documents and otherwise in connection with, relating to or 
arising out of the transactions contemplated hereunder and thereunder and any actions or failures 
to act in connection therewith, including any and all Environmental Liabilities and legal costs 
and expenses arising out of, relating to or incurred in connection with disputes between or among 
any parties to any of the Loan Documents, whether or not arising from direct first party claims or 
from third party claims (collectively, “Indemnified Liabilities”); provided, however, that the 
Borrowers shall not be liable for any indemnification to an Indemnified Person to the extent that 
any such suit, action, proceeding, claim, damage, loss, liability or expense results from that 
Indemnified Person’s gross negligence or willful misconduct as determined in a final judgment 
by a court of competent jurisdiction.  No Indemnified Person shall be responsible or liable to any 
other party to any Loan Document or any successor, assignee or third party beneficiary of such 
Person or any other Person asserting claims derivatively through such party, for indirect, 
punitive, exemplary or consequential damages which may be alleged as a result of credit having 
been extended, suspended or terminated under any Loan Document or as a result of any other 
transaction contemplated hereunder or thereunder or any actions or failures to act in connection 
therewith.  All obligations of the Borrowers to any Indemnified Person shall be additional 
Obligations hereunder and under the Loan Documents secured by the Collateral.  The 
Borrowers’ indemnity obligations contained in this Section 1.5 shall survive the Termination 
Date and the repayment of all principal, interest, or fees payable in connection with the 
Obligations. 

1.6 Access.  Each Borrower shall, during normal business hours and without 
unreasonable disruption of the Borrower’s business, from time to time upon three (3) Business 
Days’ prior written notice as frequently as the Agent determines to be appropriate (i) provide the 
Agent and any of its officers, employees, agents and advisors access to its properties, facilities, 
advisors and employees (including officers and any other persons who constitute management) 
of such Borrower and to the Collateral, (ii) permit the Agent, and any of its officers, employees, 
agents and advisors, to inspect, audit and make extracts from such Borrower’s books and 
records, and (iii) permit the Agent and its officers, employees, agents and advisors, to inspect, 
review, evaluate and make test verifications and counts of the Accounts and Collateral of such  
Borrower.  If no Default or Event of Default shall have occurred and be continuing, each  
Borrower shall be obligated to pay or reimburse the Agent for the costs of only one Collateral 
examination pursuant to clause (ii) and (iii) above in each calendar year, and any additional 
Collateral examinations made in any calendar year shall be at the Lenders’ expense.  If a Default 
or Event of Default shall have occurred and be continuing or if access is necessary to preserve or 
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protect the Collateral, as determined by the Agent, each Borrower shall provide such access at all 
times and without advance notice.  Furthermore, each Borrower shall provide the Agent with 
access to its suppliers and customers.  Each Borrower shall make available to the Agent, as 
quickly as is reasonably possible under the circumstances, originals or copies of all books and 
records which the Agent may request.  Each Borrower shall deliver any document or instrument 
necessary for the Agent, as it may reasonably request from time to time, to obtain records from 
any service bureau or other Person which maintains records for such Borrower, and shall 
maintain duplicate records or supporting documentation on media, including computer tapes and 
discs owned by such Borrower. 

1.7 Taxes. 

(a) Any and all payments by the Borrowers hereunder or under the Notes shall 
be made, in accordance with this Section 1.7, free and clear of and without deduction for any and 
all present or future Taxes.  If the Borrowers shall be required by law to deduct any Taxes from 
or in respect of any sum payable hereunder or under the Notes, (i) such sums payable shall be 
increased as much as shall be necessary so that, after making all required deductions (including 
deductions applicable to additional sums payable under this Section 1.7), the Agent and each 
Lender receives an amount equal to the sum it would have received had no such deductions been 
made, (ii) the Borrowers shall make such deductions, and (iii) the Borrowers shall pay the full 
amount deducted to the relevant taxing or other authority in accordance with applicable law.  
Within thirty (30) days after the date of any payment of Taxes, the Borrowers shall furnish to the 
Agent the original or a certified copy of a receipt evidencing payment thereof. 

(b) The Borrowers shall indemnify (which indemnification, for the avoidance 
of doubt, shall survive indefinitely) and, within ten (10) days of demand therefor, pay the Agent, 
for its benefit and the benefit of Lenders, for the full amount of Taxes (including any Taxes 
imposed by any jurisdiction on amounts payable under this Section 1.7) paid by the Agent or the 
Lenders, and any liability (including penalties, interest and expenses) arising therefrom or with 
respect thereto, whether or not such Taxes were correctly or legally asserted. 

1.8 Joint and Severable Obligations.  All payment obligations of the Borrowers 
hereunder and under the Notes, and all other obligations to perform and observe the 
Borrowers’ covenants and agreements hereunder, shall constitute joint and several obligations 
of the Borrowers. 

2. CONDITIONS PRECEDENT 

Notwithstanding any other provision of this Agreement and without affecting in 
any manner the rights of the Agent or any Lender hereunder, the Borrowers shall not have any 
rights under this Agreement, and the Agent and Lenders shall not be obligated to make any Loan 
hereunder, or to take, fulfill, or perform any other action hereunder, unless and until the 
following conditions have been satisfied, in the Agent’s sole discretion, or waived in writing by 
the Agent: 

2.1 Credit Agreement; Loan Documents.  This Agreement or counterparts hereof 
shall have been duly executed by, and delivered to, the Borrowers, the Agent and the Lenders; 
and the Agent and the Lenders shall have received such documents, instruments, agreements and 
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legal opinions as the Agent or the Lenders shall reasonably request in connection with the 
transactions contemplated by this Agreement and the other Loan Documents, each in form and 
substance reasonably satisfactory to the Agent. 

2.2 Approvals.  The Agent shall have received (i) satisfactory evidence that the 
Borrowers have obtained all required consents and approvals of all Persons including all 
requisite Governmental Authorities, to the execution, delivery and performance of this 
Agreement and the other Loan Documents and the consummation of the transactions 
contemplated hereunder and thereunder, or (ii) from each Borrower, an officer’s certificate in 
form and substance satisfactory to the Agent affirming that no such consents or approvals are 
required. 

2.3 Closing for Transfer of Hospital Assets.  The transfer of the Hospital Assets to 
SFH-Liliha and SFH-Ewa shall have been consummated in accordance with the Reorganization 
Plan and all applicable regulatory requirements. 

2.4 Representations, Warranties and Covenants.  As of the Closing Date, all 
representations and warranties by the Borrowers contained in the Loan Documents shall be true 
and correct, and all covenants and other agreements of the Borrowers contained in the Loan 
Documents shall have been complied with in full. 

2.6 No Material Adverse Effect.  As of the Closing Date, no event or circumstance 
having a Material Adverse Effect shall have occurred and be continuing. 

2.7 Payment of Loan Closing Costs.  The Borrowers shall pay (or reimburse the 
Agent or its counsel for advances of) all closing costs relating to the recordation of the 
Mortgages, the filing of the UCC Financing Statements and the issuance of the Lenders’ policy 
of title insurance, including filing fees, title insurance premiums, costs of related lien and court 
searches and other costs and expenses pertaining to the foregoing. 

3. REPRESENTATIONS AND WARRANTIES 

To induce the Lenders to make the Loans and to induce the Agent to undertake its 
obligations hereunder and under the other Loan Documents, the Borrowers make the following 
representations and warranties to the Agent and each Lender, each and all of which 
representations and warranties shall survive the execution and delivery of this Agreement. 

3.1 Corporate Existence; Compliance With Law.  Each Borrower (a) is a nonprofit 
corporation duly organized, validly existing and in good standing under the laws of the State of 
Hawaii, (b) is duly qualified to conduct business and is in good standing in each other 
jurisdiction where its ownership or lease of property or the conduct of its business requires such 
qualification, except where the failure to be so qualified would not result in a Material Adverse 
Effect, (c) has been determined to be exempt from federal taxation under Section 501(c)(3) of the 
IRC, and nothing has occurred which would cause the loss of such tax exempt status or 
qualification, (d) has the requisite power and authority and the legal right to own, pledge, 
mortgage or otherwise encumber and operate its properties, to lease the property it operates 
under lease and to conduct its business as now, heretofore and hereafter proposed to be 
conducted, (e) subject to specific representations set forth herein as to certain matters, has all 
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licenses, permits, consents or approvals from or by, and has made all filings with, and has given 
all notices to, all Governmental Authorities having jurisdiction, to the extent required for such 
ownership, operation and conduct, (f) is in compliance with its Articles of Incorporation and 
Bylaws, and (g) subject to specific representations set forth herein as to certain matters, is in 
compliance with all applicable provisions of law. 

3.2 Executive Offices; FEIN.  As of the Closing Date, the current location of each  
Borrower’s chief executive office and principal place of business is set forth in Disclosure 
Schedule 3.2 and such location has not changed within the twelve (12) months preceding the 
Closing Date.  In addition, Disclosure Schedule 3.2 lists the federal employer identification 
number (“FEIN”) of each Borrower. 

3.3 Corporate Power, Authorization, Enforceable Obligations.  The execution, 
delivery and performance by each Borrower of the Loan Documents and the creation of all Liens 
provided for therein (a) are within such Borrower’s power as a Hawaii nonprofit corporation, 
(b) have been duly authorized by all necessary or proper corporate actions, (c) do not contravene 
any provision of such Borrower’s Articles of Incorporation or Bylaws, (d) do not violate any law 
or regulation, or any order or decree of any court or Governmental Authority, (e) do not conflict 
with or result in the breach or termination of, constitute a default under or accelerate or permit 
the acceleration of any performance required by, any indenture, mortgage, deed of trust, lease, 
agreement or other instrument to which such Borrower is a party or by which such Borrower or 
any of its property is bound, (f) do not result in the creation or imposition of any Lien upon any 
of the property of the Borrowers other than those in favor of the Agent for the benefit of the 
Lenders pursuant to the Loan Documents, and (g) do not require the consent or approval of any 
Governmental Authority or any other Person, except those referred to in Section 2.2, all of which 
will have been duly obtained, made or complied with prior to the Closing Date.  On or prior to 
the Closing Date, each of the Loan Documents shall have been duly executed and delivered by 
each Borrower and each such Loan Document shall then constitute a legal, valid and binding 
obligation of such Borrower enforceable against it in accordance with its terms. 

3.4 Material Adverse Effect.  Except as disclosed on Disclosure Schedule 3.4, since 
their inception, (a) the Borrowers have not incurred any obligations, contingent or non-
contingent liabilities, liabilities for Charges, long-term leases or unusual forward or long-term 
commitments which are not reflected in the Financial Statements delivered as Disclosure 
Schedule 3.4 and which, alone or in the aggregate, could reasonably be expected to have a 
Material Adverse Effect, (b) no contract, lease or other agreement or instrument has been entered 
into by any Borrower or has become binding upon such Borrower’s assets and no law or 
regulation applicable to such Borrower has been adopted which has had or could reasonably be 
expected to have a Material Adverse Effect,  (c) no Borrower is in default, and to the best of each 
Borrower’s knowledge no third party is in default, under any material contract, lease or other 
agreement or instrument, which alone or in the aggregate would have a Material Adverse Effect, 
and (d) no event has occurred which, alone or together with other events, could reasonably be 
expected to have a Material Adverse Effect. 

227434.1 8 

3.5 Ownership Of Property; Liens.  As of the Closing Date, the real estate (“Real 
Estate”) listed on Disclosure Schedule 3.5 constitutes all of the real property owned, leased, 
subleased, or used by the Borrowers.  Except as described on Disclosure Schedule 3.5, each  
Borrower owns good and marketable fee simple title to all of its owned real estate, and valid and 

 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 61 of
 217



 

marketable leasehold interests in all of its leased Real Estate, all as described on Disclosure 
Schedule 3.5, and copies of all such leases or a summary of terms thereof satisfactory to the 
Agent have been delivered to the Agent.  Disclosure Schedule 3.5 further describes any Real 
Estate with respect to which any Borrower is a lessor, sublessor or assignor as of the Closing 
Date.  Each Borrower also has good and marketable title to, or valid leasehold interests in, all of 
its personal properties and assets.  Except as disclosed on Disclosure Schedule 3.5, as of the 
Closing Date, none of the properties and assets of any Borrower are subject to any Liens other 
than Permitted Encumbrances.  Except as listed on Disclosure Schedule 3.5, each Borrower has 
received all deeds, assignments, waivers, consents, non-disturbance and recognition or similar 
agreements, bills of sale and other documents, and has duly effected all recordings, filings and 
other actions necessary to establish, protect and perfect such Borrower’s right, title and interest 
in and to all such Real Estate and other properties and assets.  Disclosure Schedule 3.5 also 
describes any purchase options, rights of first refusal or other similar contractual rights 
pertaining to any Real Estate.  As of the Closing Date, all material permits required to have been 
issued or appropriate to enable the Real Estate to be lawfully occupied and used for all of the 
purposes for which they are currently occupied and used have been lawfully issued and are in 
full force and effect. 

3.6 Labor Matters.  As of the Closing Date, (a) no strikes or other material labor 
disputes against any Borrower are pending or, to such Borrower’s best knowledge, threatened, 
(b) hours worked by and payment made to employees of each Borrower comply with the Fair 
Labor Standards Act and each other federal, state, local or foreign law applicable to such matter, 
(c) all payments due from each Borrower for employee health and welfare insurance have been 
paid or accrued as a liability on the books of such Borrower, (d) except as set forth in Disclosure 
Schedule 3.6, no Borrower is a party to or bound by any collective bargaining agreement, 
management agreement, consulting agreement or any employment agreement (and true and 
complete copies of any agreements described on Disclosure Schedule 3.6 have been delivered to 
the Agent), (e) there is no organizing activity involving any Borrower pending or, to each  
Borrower’s best knowledge, threatened by any labor union or group of employees, (f) there are 
no representation proceedings pending or, to each Borrower’s best knowledge, threatened with 
the National Labor Relations Board, and no labor organization or group of employees of any 
Borrower has made a pending demand for recognition, and (g) except as set forth in Disclosure 
Schedule 3.6, there are no complaints or charges against any Borrower pending or, to the best 
knowledge of such Borrower, threatened to be filed with any Governmental Authority or 
arbitrator based on, arising out of, in connection with, or otherwise relating to the employment or 
termination of employment of any individual by such Borrower. 

3.7 Ventures, Subsidiaries And Affiliates; Outstanding Indebtedness.  Except as set 
forth in Disclosure Schedule 3.7, no Borrower has any Subsidiaries, is engaged in any joint 
venture or partnership with any other Person, or is an Affiliate of any other Person.  All of the 
outstanding members and the amounts of their respective interests in each Borrower are set forth 
on Disclosure Schedule 3.7.  All outstanding Indebtedness of the Borrowers as of the Closing 
Date is described in Section 6.3 and Disclosure Schedule 6.3.   

3.8 Government Regulations.  No Borrower is subject to regulation under any federal 
or state statute that restricts or limits such Borrower’s ability to incur the Loans or other 
Indebtedness or to perform its obligations hereunder.  Neither the making of the Loans by the 

227434.1 9 
 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 62 of
 217



 

Lenders to the Borrowers, nor the repayment thereof will violate any provision of any such 
statute or any rule, regulation or order issued by a Governmental Authority to which any 
Borrower is subject. 

3.9 Taxes.  All tax returns, reports and statements, including information returns, 
required by any Governmental Authority to be filed by each Borrower have been filed with the 
appropriate Governmental Authority and all Charges have been paid prior to the date on which 
any fine, penalty, interest or late charge may be added thereto for nonpayment thereof (or any 
such fine, penalty, interest, late charge or loss has been paid), excluding Charges or other 
amounts being contested in accordance with Section 5.2(b).  Proper and accurate amounts have 
been withheld by each Borrower from its employees for all periods in full and complete 
compliance with all applicable federal, state, local and foreign law and such amounts withheld 
have been timely paid to the appropriate Governmental Authorities.  Except as disclosed on   
Disclosure Schedule 3.9, (a) none of the tax returns of any Borrower are currently being audited 
by the IRS or any other applicable Governmental Authority and there are no outstanding 
assessments or threatened assessments in connection with any current or prior audit, or otherwise 
currently outstanding, and (b) no Borrower has executed or filed with the IRS or any other 
Governmental Authority any agreement or other document extending, or having the effect of 
extending, the period for assessment or collection of any Charges.  As of the Closing Date, no  
Borrower has agreed or been requested to make any adjustment under Section 481(a) of the IRC, 
by reason of a change in accounting method or otherwise, which would have a Material Adverse 
Effect. 

3.10 ERISA. 

(a) Disclosure Schedule 3.10 lists and separately identifies all Title IV Plans, 
Multiemployer Plans, ESOPs and Retiree Welfare Plans.  Copies of all such listed Plans, 
together with a copy of the latest form 5500 for each such Plan, have been made available to the 
Agent.  Except with respect to Multiemployer Plans, each Qualified Plan has been determined by 
the IRS to qualify, or will be timely submitted to the IRS for a determination of its initial 
qualified status, under Section 401 of the IRC, and the trusts created thereunder have been 
determined to be exempt from tax, or will be timely submitted to the IRS for a determination of 
its initial exempt status, under the provisions of Section 501 of the IRC.  Except as set forth on 
Disclosure Schedule 3.10, to the best knowledge of each Borrower, nothing has occurred which 
would cause the loss of such qualification or tax-exempt status.  Each Plan is in substantial 
compliance with the applicable provisions of ERISA and the IRC, including the filing of reports 
required under the IRC or ERISA.  No Borrower or ERISA Affiliate of a Borrower has failed to 
make any contribution or pay any amount due as required by either Section 412 of the IRC or 
Section 302 of ERISA or the terms of any such Plan which could subject any Borrower or 
ERISA Affiliate to a material penalty or liability.  No Borrower or ERISA Affiliate of a 
Borrower has engaged in a prohibited transaction, as defined in Section 406 of ERISA and 
Section 4975 of the IRC, in connection with any Plan, which would subject any Borrower to a 
material tax on prohibited transactions imposed by Section 502(i) of ERISA or Section 4975 of 
the IRC. 

227434.1 10 

(b) Except as set forth in Disclosure Schedule 3.10, (i) no Title IV Plan has 
any Unfunded Pension Liability, (ii) no ERISA Event or event described in Section 4062(e) of 
ERISA with respect to any Title IV Plan has occurred or is reasonably expected to occur, 

 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 63 of
 217



 

(iii) there are no pending, or to the best knowledge of each Borrower, threatened claims (other 
than claims for benefits in the normal course), sanctions, actions or lawsuits, asserted or 
instituted against any Plan or any Person as fiduciary or sponsor of any Plan, (iv) no Borrower or  
ERISA Affiliate has incurred or reasonably expects to incur any material liability as a result of a 
complete or partial withdrawal from a Multiemployer Plan, (v) within the last five (5) years no 
Title IV Plan with any Unfunded Pension Liability has been transferred outside of the 
“controlled group” (within the meaning of Section 4001(a)(14) of ERISA) of a Borrower or an 
ERISA Affiliate, and (vi) no liability under any Title IV Plan has been satisfied with the 
purchase of a contract from an insurance company that is not rated AAA by the Standard & 
Poor’s Rating Group or the equivalent by another nationally recognized rating agency. 

3.11 No Litigation.  No action, claim, lawsuit, demand, investigation or proceeding is 
now pending or, to the best knowledge of each Borrower, threatened against any Borrower, 
before any Governmental Authority or before any arbitrator or panel of arbitrators (collectively, 
“Litigation”), (a) that challenges any Borrower’s right or power to enter into or perform any of 
its obligations under the Loan Documents to which it is a party, or the validity or enforceability 
of any Loan Document or any action taken thereunder, or (b) that has a reasonable risk of being 
determined adversely to any Borrower and which, if so determined, could have a Material 
Adverse Effect.  As of the Closing Date there is no Litigation pending or, to the knowledge of 
each Borrower, threatened which seeks damages in excess of $100,000 or injunctive relief or 
alleges criminal misconduct of any Borrower. 

3.12 Brokers.  No broker or finder acting on behalf of the Borrowers brought about the 
obtaining, making or closing of the Loans, and no Borrower has any obligation to any Person in 
respect of any finder’s or brokerage fees in connection therewith. 

3.13 Intellectual Property.  As of the Closing Date, each Borrower owns or has rights 
to use all Intellectual Property necessary to continue to conduct its business as now or heretofore 
conducted by it or proposed to be conducted by it, and each Patent, Trademark, Copyright and 
License is listed, together with application or registration numbers, as applicable, in Disclosure 
Schedule 3.13 hereto.  Each Borrower conducts its business and affairs without infringement of 
or interference with any Intellectual Property of any other Person nor, to the best knowledge of 
each Borrower, do any other Person’s activities constitute infringement of or interference with 
any Intellectual Property of any Borrower. 

3.14 Full Disclosure.  No information contained in this Agreement, any of the other 
Loan Documents or Collateral Reports or other reports delivered prior to the Closing Date, or 
from time to time delivered hereunder by or on behalf of a Borrower to the Agent or the Lenders 
pursuant to the terms of this Agreement or the other Loan Documents contains or will contain 
any untrue statement of a material fact or omits or will omit to state a material fact necessary to 
make the statements contained herein or therein not misleading in light of the circumstances 
under which they were made.  The Liens granted to the Agent for the benefit of the Agent and 
the Lenders pursuant to the Collateral Documents will at all times be fully perfected first priority 
Liens with respect to the obligations under Term Loan A and fully perfected second priority 
Liens with respect to the obligations under Term Loan B in and to the Collateral described 
therein, subject, as to priority, only to Permitted Encumbrances with respect to the Collateral. 
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3.15 Insurance.  Disclosure Schedule 3.15 lists all insurance policies of any nature 
maintained, as of the Closing Date, for current occurrences by the Borrowers. 

3.16 Deposit Accounts.  Disclosure Schedule 3.16 lists all banks and other financial 
institutions at which each Borrower maintains deposits and/or other accounts as of the Closing 
Date, and such Disclosure Schedule 3.16 correctly identifies the name, address and telephone 
number of each depository, the name in which the account is held, a description of the purpose of 
the account, and the complete account number. 

3.17 Government Contracts.  Except as set forth in Disclosure Schedule 3.17, as of the 
Closing Date, no Borrower is a party to any contract or agreement with any Governmental 
Authority and the Borrowers’ Accounts are not subject to the Federal Assignment of Claims Act 
(31 U.S.C. Section 3727), as amended, or any similar state or local laws. 

3.18 Customer And Trade Relations.  As of the Closing Date, there exists no actual or, 
to the best knowledge of each Borrower, threatened termination or cancellation of, or any 
material adverse modification or change in (a) the business relationship of any Borrower with 
any customer or group of customers, or (b) the business relationship of any Borrower with any 
supplier material to its operations. 

3.19 Agreements And Other Documents.  As of the Closing Date, each Borrower has 
provided to the Agent accurate and complete copies (or summaries) of all of the following 
agreements or documents to which it is subject and each of which are listed on Disclosure 
Schedule 3.20: supply agreements and purchase agreements not terminable by such Borrower 
within sixty (60) days following written notice issued by such Borrower and involving 
transactions in excess of One Hundred Thousand Dollars ($100,000) per annum; any lease of 
Equipment having a remaining term of one year or longer and requiring aggregate rental and 
other payments in excess of One Hundred Thousand Dollars ($100,000) per annum; licenses and 
permits held by such Borrower, the absence of which could be reasonably likely to have a 
Material Adverse Effect; and instruments or documents evidencing Indebtedness of such 
Borrower and any security interest granted by such Borrower with respect thereto.   

3.20 Solvency.  Each Borrower is and will be Solvent both before and after giving 
effect to (a) the Loans to be made or extended on the date such Loans are made or extended, 
(b) any other action or transfer of any kind permitted by the Loan Documents and (c) the 
payment and accrual of all transaction costs in connection with the foregoing. 

4. FINANCIAL STATEMENTS AND INFORMATION 

4.1 Reports And Notices.  From and after the Closing Date and until the Termination 
Date, the Borrowers shall deliver to the Agent and the Lenders (a) the Financial Statements, 
notices and other information at the times and in the manner set forth in Annex B, and (b) the 
Collateral Reports at the times, to the Persons and in the manner set forth in Annex C. 

4.2 Communication With Accountants.  Each Borrower hereby authorizes the Agent, 
upon providing such Borrower with reasonable prior notice and an opportunity to participate, to 
communicate directly with such Borrower’s independent certified public accountant(s) and 
advisors and authorizes and shall instruct such accountant(s) and advisors to disclose and make 
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available to the Agent any and all Financial Statements and other supporting financial 
documents, schedules and information relating to such Borrower (including copies of any issued 
management letters) with respect to the business, financial condition and other affairs of such  
Borrower, excluding any information the disclosure of which would cause a waiver of the 
attorney-client privilege between such Borrower and its legal counsel. 

5. AFFIRMATIVE COVENANTS 

The Borrowers agree that from and after the Closing Date and until the 
Termination Date: 

5.1 Maintenance Of Existence And Conduct Of Business.  Each Borrower shall (a) do 
or cause to be done all things necessary to preserve and keep in full force and effect its corporate 
existence, nonprofit tax exempt status and characterization, and its rights and franchises, 
(b) obtain all necessary and appropriate third party and governmental waivers and consents, 
(c) continue to conduct its business substantially as now conducted and as contemplated by the 
Articles of Incorporation and Bylaws of such Borrower, or as otherwise permitted hereunder, 
(d) at all times maintain, preserve and protect all of its assets and properties used or useful in the 
conduct of its business, and keep the same in good repair, working order and condition in all 
material respects (taking into consideration ordinary wear and tear) and from time to time make, 
or cause to be made, all necessary or appropriate repairs, replacements and improvements thereto 
consistent with industry practices, and (e) transact business only in its registered name or in such 
business and trade names as are set forth in Disclosure Schedule 5.1. 

5.2 Payment Of Obligations. 

(a) Subject to Section 5.2(b), each Borrower shall pay and discharge or cause 
to be paid and discharged within the time period permitted by applicable law all Charges due and 
payable by it, including (i) Charges imposed upon it, its income and profits, or any of its property 
(real, personal or mixed) and all Charges with respect to tax, social security and unemployment 
withholding with respect to its employees, and (ii) lawful and valid claims for labor, materials, 
supplies and services or otherwise, before any thereof shall become past due. 

(b) Any Borrower may in good faith contest, by appropriate proceedings, the 
validity or amount of any Charges described in Section 5.2(a); provided, however, that 
(i) adequate reserves with respect to such contest are maintained on the books of such Borrower 
in accordance with GAAP, (ii) no Lien shall be imposed to secure payment of such Charges that 
is superior to any of the Liens securing the Obligations and such contest is maintained and 
prosecuted or defended continuously and with diligence and operates to suspend collection or 
enforcement of such Charges, (iii) none of the Collateral becomes subject to forfeiture or loss as 
a result of such contest, (iv) such Borrower shall promptly pay or discharge such contested 
Charges or claims and all additional charges, interest, penalties and expenses, if any, and shall 
deliver to the Agent evidence acceptable to the Agent of such compliance, payment or discharge, 
if such contest is terminated or discontinued adversely to such Borrower or the conditions set 
forth in this Section 5.2(b) are no longer met, and (v) the Agent has not advised such Borrower in 
writing that the Agent reasonably believes that nonpayment or nondischarge thereof could have 
or result in a Material Adverse Effect. 
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5.3 Books And Records.  Each Borrower shall keep adequate books and records with 
respect to its business activities in which proper entries, reflecting all financial transactions, are 
made in accordance with GAAP. 

5.4 Financial Covenants.  The Borrowers shall observe, perform and comply with all 
of the financial covenants (the “Financial Covenants”) set forth in Annex D. 

5.5 Insurance; Damage To Or Destruction Of Collateral. 

(a) The Borrowers shall, at their sole cost and expense, at all times until the 
Termination Date, insure the Collateral for its full replacement value and maintain commercially 
reasonable insurance protection against all risks for the Borrowers’ industry, size, and 
circumstances which is customary for similarly situated businesses and which is in form, 
coverage scope, and amounts and with insurers reasonably acceptable to the Agent, including 
maintaining the insurance policies described on Disclosure Schedule 3.15 as in effect on the date 
hereof or similar replacement policies in form and amounts and with insurers reasonably 
acceptable to the Agent.  Notwithstanding any determination by the Agent as to the acceptability 
of any insurer, it is expressly understood and agreed that the Borrowers, and not the Agent or any 
Lender, shall select the insurers providing the required coverages hereunder, except if any 
Borrower fails to obtain or maintain any such coverage and the Agent obtains and maintains the 
same as hereinafter provided.  Such policies of insurance (or the loss payable and additional 
insured endorsements delivered to the Agent) shall contain provisions pursuant to which the 
insurer agrees to provide thirty (30) days’ prior written notice to the Agent in the event of any 
non-renewal, cancellation or amendment of any such insurance policy.  If a Borrower at any time 
or times hereafter shall fail to obtain or maintain any of the insurance policies required above or 
to pay all premiums relating thereto, the Agent may at any time or times thereafter obtain and 
maintain such insurance policies and pay such premiums and take any other action with respect 
thereto which the Agent deems advisable; provided, however, that the Agent shall have no 
obligation to obtain insurance for such Borrower or pay any premiums therefor; provided, 
further, however, that if the Agent does obtain any such insurance, neither the Agent nor any 
Lender shall be deemed to have waived any Default or Event of Default arising from such  
Borrower’s failure to maintain such insurance or pay any premiums therefor.  Any and all sums 
so disbursed, including attorneys’ fees, court costs and other charges related thereto, shall be 
payable on demand by the Borrowers to the Agent and shall be additional Obligations hereunder 
secured by the Collateral. 

(b) The Borrowers shall deliver to the Agent, in form and substance 
satisfactory to the Agent, endorsements to (i) all “All Risk” and business interruption insurance 
policies naming the Agent as loss payee, and (ii) all general liability and other liability insurance 
policies naming the Agent as additional insured.  The Borrowers irrevocably make, constitute 
and appoint the Agent (and all officers, employees or agents designated by the Agent), so long as 
any Default or Event of Default shall have occurred and be continuing or the anticipated 
insurance proceeds exceed Two Million Dollars ($2,000,000), as the Borrowers’ true and lawful 
agent and attorney-in-fact for the purpose of making, settling and adjusting claims under such 
“All Risk” insurance policies, endorsing the name of the applicable Borrower on any check or 
other item of payment for the proceeds of such “All Risk” insurance policies and for making all 
determinations and decisions with respect to such “All Risk” insurance policies.  The Agent shall 
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have no duty to exercise any rights or powers granted to it pursuant to the foregoing power-of-
attorney. 

(c) If requested by the Agent, the Borrowers shall deliver to the Agent from 
time to time a report of a reputable insurance broker or consultant, satisfactory to the Agent, with 
respect to the adequacy of the Borrowers’ insurance coverages (including the risks covered, 
coverage limits, deductibles and other material provisions) and the recommendations (if any) of 
the broker or consultant for changes to such coverages, taking into account the Borrower’s 
industry, size, operations and other considerations deemed relevant by the broker or consultant in 
its professional judgment.  

(d) The Borrowers shall promptly notify the Agent (i) of any loss, damage, or 
destruction to the Collateral in the amount of One Million Dollars ($1,000,000) or more if such 
loss, damage or destruction is covered by insurance, and (ii) of any loss, damage, or destruction 
to the Collateral in the amount of Two Hundred Fifty Thousand Dollars ($250,000) or more if 
such loss, damage or destruction is not covered by insurance.  If the damage or destruction is 
covered by insurance and if the proceeds of such insurance exceed Two Million Dollars 
($2,000,000) in the aggregate, the net amount of such proceeds (after deducting the expenses, if 
any, incurred by the Agent in the collection or handling thereof) shall be applied, at the option of 
the Agent, either to prepay the Obligations in accordance with Section 1.2(b), or to replace, 
repair, restore or rebuild the Collateral in a diligent and expeditious manner with materials and 
workmanship of substantially the same quality as existed before the loss, damage or destruction. 
Notwithstanding the foregoing, such option may be exercised upon notice to the Agent by the 
Borrower suffering the casualty giving rise to such insurance proceeds if such casualty would not 
reasonably be expected to have a Material Adverse Effect and the insurance proceeds do not 
exceed Two Million Dollars ($2,000,000) in the aggregate; provided, however, that if such 
Borrower chooses to  replace, restore, repair or rebuild the property, but shall not have completed 
or entered into binding agreements to complete such replacement, restoration, repair or 
rebuilding within one hundred eighty (180) days of such casualty, the Agent may apply such 
insurance proceeds to the Obligations in accordance with Section 1.2(b).  To the extent not used 
to replace, repair, restore or rebuild the Collateral, such insurance proceeds shall be applied in 
accordance with Section 1.2(b).  Notwithstanding anything in this Section 5.5 to the contrary, the 
Agent’s and the Lenders’ rights to insurance proceeds from the loss, damage or destruction of 
real property leased or rented by a Borrower shall be subject to the superior rights, if any, of the 
lessor(s) of such property. 

5.6 Compliance With Laws.  The Borrowers shall comply with all federal, state, local 
and foreign laws and regulations applicable to it, including those relating to licensing (but 
excluding those relating to ERISA and labor matters and Environmental Laws and 
Environmental Permits, which are addressed elsewhere in this Agreement), except to the extent 
otherwise expressly permitted hereunder or to the extent that the failure to comply, individually 
or in the aggregate, would not have a Material Adverse Effect.   
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of this Agreement, would have been required to be set forth or described in such Disclosure 
Schedule or as an exception to such representation or warranty or which is necessary to correct 
any information in such Disclosure Schedule or representation or warranty which has been 
rendered inaccurate thereby (and, in the case of any supplements to any Disclosure Schedule, 
such Disclosure Schedule shall be appropriately marked to show the changes made therein); 
provided, however, that no such supplement to any such Disclosure Schedule or representation 
or warranty shall amend, supplement or otherwise modify such Disclosure Schedule or 
representation, or be or be deemed a waiver of any Default or Event of Default resulting from the 
matters disclosed therein, except as consented to by the Agent in writing. 

5.8 Intellectual Property.  Each Borrower will conduct its business and affairs without 
knowingly infringing or interfering with any Intellectual Property of any other Person in any 
material respect. 

5.9 Environmental Matters.  Each Borrower shall and shall cause each Person within 
its control owning or possessing any of the Collateral or participating in any aspect of the 
operations of such Borrower to (a) conduct its operations and keep and maintain its Real Estate 
(whether owned, leased or subleased by such Borrower) in compliance with all Environmental 
Laws and Environmental Permits other than noncompliance which would not have a Material 
Adverse Effect, (b) implement any and all investigation, remediation, removal and other 
response actions which are appropriate or necessary to maintain the Real Estate in the condition 
existing prior to any material Release of any Hazardous Material on, at, in, under, above, to, 
from or about any of the Real Estate or to otherwise comply with Environmental Laws and 
Environmental Permits pertaining to the presence, generation, treatment, storage, use, disposal, 
transportation or material Release of any such Hazardous Material, (c) notify the Agent and 
Lenders promptly after such Borrower becomes aware of any violation of Environmental Laws 
or Environmental Permits or any Release on, at, in, under, above, to, from or about any Real 
Estate which is reasonably likely to result in Environmental Liabilities, individually or in the 
aggregate, in excess of Two Hundred Fifty Thousand Dollars ($250,000), and (d) promptly 
forward to the Agent and the Lenders a copy of any order, notice, request for information or any 
communication or report received by such Borrower in connection with any such violation or 
Release or any other matter relating to any Environmental Laws or Environmental Permits that 
would result in Environmental Liabilities, individually or in the aggregate, in excess of Two 
Hundred Fifty Thousand Dollars ($250,000), in each case whether or not the Environmental 
Protection Agency or any Governmental Authority has taken or threatened to take any action in 
connection with any such violation, Release or other matter.  If the Agent at any time has a 
reasonable objective basis to believe that there may be a violation of any Environmental Laws or 
Environmental Permits by any Borrower or any Environmental Liability arising thereunder, or a 
Release of Hazardous Materials on, at, in, under, above, to, from or about any of its Real Estate, 
which, in each case, could reasonably be expected to have a Material Adverse Effect, then such 
Borrower shall, upon the Agent’s written request (i) cause the performance of such 
environmental audits including subsurface sampling of soil and groundwater, and preparation of 
such environmental reports, at such Borrower’s expense, as the Agent may from time to time 
reasonably request, which audits, samples and reports shall be conducted or compiled by 
reputable environmental consulting firms acceptable to the Agent and shall be in form and 
substance reasonably acceptable to the Agent, and (ii) permit the Agent or its representatives to 
have access to all Real Estate for the purpose of conducting such environmental audits and 
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testing as the Agent deems appropriate, including subsurface sampling of soil and groundwater, 
and shall reimburse the Agent for the costs thereof.   

5.10 Landlords’ Agreements; Mortgagee Agreements And Bailee Letters.  Each  
Borrower shall obtain a landlord’s agreement, mortgagee agreement or bailee letter, as 
applicable, from the lessor of each leased property or mortgagee of owned property or with 
respect to any warehouse, processor or converter facility or other location as of the Closing Date 
set forth on Disclosure Schedule 5.10, which letter or agreement shall contain a waiver or 
subordination of all Liens or claims that the landlord, mortgagee or bailee may assert against the 
Inventory or Collateral at that location and which letter or agreement shall otherwise be 
satisfactory in form and substance to the Agent.  After the Closing Date, no real property or 
warehouse space shall be leased or acquired by any Borrower and no Inventory shall be shipped 
to a processor or converter under arrangements established after the Closing Date without the 
prior written consent of the Agent, which shall not be unreasonably withheld, delayed or 
conditioned; provided that such consent shall not be required with respect to Inventory located in 
a warehouse or other storage facility if the value of the Inventory, together with all other 
Inventory located in a warehouse or other storage facility, is less than Two Hundred Fifty 
Thousand Dollars ($250,000) or if a landlord or mortgagee agreement or bailee letter, as 
appropriate, satisfactory in form and substance to the Agent, shall first have been obtained with 
respect to such location.  Each Borrower shall timely and fully pay and perform its obligations 
under all leases and other agreements with respect to each leased location or public warehouse 
where any Collateral is or may be located, except to the extent that such amounts are being 
contested by such Borrower in good faith and cash reserves equal to such contested amounts are 
maintained by such Borrower for payment thereof.  To the extent otherwise permitted hereunder, 
if a Borrower proposes to acquire a fee ownership interest in Real Estate after the Closing Date, 
such Borrower shall, if required by the Agent, provide to the Agent a mortgage or deed of trust 
granting the Agent a first priority Lien with respect to obligations under Term Loan A and a 
second priority Lien with respect to obligations under Term Loan B on such Real Estate, together 
with environmental audits, mortgage title insurance commitment, real property survey, local 
counsel opinion(s), and, if required by the Agent, supplemental casualty insurance and flood 
insurance, and such other documents, instruments or agreements reasonably requested by the 
Agent, in each case, in form and substance reasonably satisfactory to the Agent.  

5.11 Agreements With Management.  Each Borrower will obtain or maintain existing 
employment agreements, confidentiality agreements, and non-compete agreements and other 
relevant agreements reasonably satisfactory to the Agent from such officers and other members 
of senior management as are identified from time to time by the Agent.     

5.12 Notices of Certain Transactions.  To the extent expressly permitted by this 
Agreement, the Borrowers may enter into secured or unsecured borrowing transactions, 
including leasing transactions, without obtaining the consent of the Agent.  In the case of any 
such transaction or series of related transactions in excess of One Million Dollars ($1,000,000), 
notwithstanding the fact that the consent of the Agent is not required, the Borrower entering into 
the same shall give contemporaneous notice of the transaction to the Agent and, upon request by 
the Agent, provide the Agent with copies of all transaction documents relating thereto.  In the 
event that any Payor contract representing ten percent (10%) or more of a Borrower’s annual net 
patient service revenues is terminated or substantially amended, such Borrower shall give notice 
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of such termination or amendment within five (5) Business Days after the occurrence thereof and 
shall provide the Agent with copies of all notices, correspondence, and transaction documents 
relating thereto. 

5.13   Compliance Certificate.  Each and every time that any Borrower proposes to 
incur or receive an advance of any Capital Leases, Subordinated Debt or Indebtedness for 
Capital Expenditures pursuant to Section 6.3, such Borrower shall deliver a Compliance 
Certificate to the Agent, at least three (3) Business Days in advance of the date scheduled for 
such proposed transaction (or prior to submitting a request for an advance referred to in clause 
(a) above), certifying (1) compliance with each of the Financial Covenants set forth on Annex D 
on a pro forma basis after giving effect to such proposed transaction, (2) the date proposed for 
completing such transaction, (3) that no Default or Event of Default has occurred and is 
continuing, or will have occurred and be continuing, at the proposed time of making such 
transaction, and (4) that the consummation of such transaction will not cause, create, or result in 
a Default or an Event of Default.  So long as such Compliance Certificate is received by the 
Agent within the prescribed time period and is reasonably satisfactory to the Agent, then such 
Borrower shall be permitted to complete such proposed transaction within forty-five (45) 
Business Days after the proposed date of the transaction set forth in the Compliance Certificate.  
If the proposed transaction is not completed within such period, then such Borrower will again 
be required to submit a similar Compliance Certificate to the Agent as a condition precedent to 
the undertaking of such proposed transaction. 

5.14   Minimum Capital Expenditures.  The Borrowers shall make such Capital 
Expenditures as shall be necessary or appropriate in order to keep their respective facilities in 
proper condition and working order.  The Borrowers shall make Capital Expenditures for such 
purpose aggregating not less than Five Million Dollars ($5,000,000) annually.   

5.15 Further Assurances.  Each Borrower agrees that it will, at its expense and upon 
request of the Agent, duly execute and deliver, or cause to be duly executed and delivered, to the 
Agent and the Lenders such further instruments, and will do and cause to be done such further 
acts, as may be necessary or proper in the reasonable opinion of the Agent to carry out more 
effectively the provisions and purposes of this Agreement or any Loan Document.  Without 
limiting the generality of the foregoing, it is expressly understood and agreed that, except as 
otherwise provided in the Collateral Documents, the Borrowers’ Obligations shall at all times be 
secured by perfected Liens, with the priorities specified in this Agreement and the Collateral 
Documents and subject only to Permitted Encumbrances, on Collateral consisting of all assets of 
the Borrowers.  Accordingly, if any such assets required to be included in the Collateral, whether 
now existing or hereafter acquired or arising, are not subject to the requisite Lien securing the 
Obligations, the Borrower that owns such assets shall notify the Agent in writing of such fact 
immediately upon learning of the same, and shall take such further actions and execute and 
deliver such further documents, including additional Collateral Documents or amendments to 
Collateral Documents, as the Agent determines in its discretion to be reasonably necessary or 
appropriate to remedy the situation. 
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6.1 Mergers, Subsidiaries, Etc.  No Borrower shall, directly or indirectly, by operation 
of law or otherwise, (a) form or acquire any Subsidiary, (b) merge or consolidate with, acquire 
all or substantially all of the assets of, transfer all or substantially all of its assets to, or otherwise 
combine with or acquire, any Person, or (c) convert into any other type of entity or any entity 
incorporated, organized, or formed under the laws of any jurisdiction other than the State of 
Hawaii. 

6.2 Investments, Loans And Advances.  Except as otherwise expressly permitted by 
this Section 6, or in Disclosure Schedule 6.2, no Borrower shall make or permit to exist any 
investment in, or make, accrue or permit to exist loans or advances of money to, any Person, 
through the direct or indirect lending of money, holding of securities or otherwise, except for 
investments in (a) marketable direct obligations issued or unconditionally guaranteed by the 
United States of America or any agency thereof maturing within one (1) year from the date of 
acquisition thereof, (b) commercial paper maturing no more than one (1) year from the date of 
creation thereof and currently having the highest rating obtainable from either Standard & Poor’s 
Ratings Group or Moody’s Investors Service, Inc., (c) certificates of deposit, maturing no more 
than one (1) year from the date of creation thereof, issued by commercial banks incorporated 
under the laws of the United States of America, each having combined capital, surplus and 
undivided profits of not less than Three Hundred Million Dollars ($300,000,000) and having a 
senior unsecured credit rating of “A” or better by a nationally recognized rating agency (an 
“A Rated Bank”), (d) time deposits, maturing no more than thirty (30) days from the date of 
creation thereof with A Rated Banks, and (e) mutual funds that invest solely in one or more of 
the investments described in clauses (a) through (d) above.    

6.3 Indebtedness.  The Borrowers shall not create, incur, assume or permit to exist 
any Indebtedness, except (without duplication) (a) the Loans and the other Obligations, 
(b) Capital Leases, as identified on Disclosure Schedule 6.3, (c) other Indebtedness in existence 
as of the Closing Date, as identified on Disclosure Schedule 6.3, (d) unsecured trade payables in 
the ordinary course of business, (e) Subordinated Debt, (f) Indebtedness for Capital Expenditures 
relating to building renovations and building additions up to a maximum amount at any time 
outstanding of Seven Million Dollars ($7,000,000) in aggregate unpaid principal amount, and 
(g) any extension, renewal or refinancing of any of the foregoing, provided that the principal 
amount of any such Indebtedness, the interest rate thereon and the scheduled payments of 
principal and interest with respect thereto may not be increased without the prior consent of the 
Agent.  The Borrowers shall not, as guarantors, create, incur, assume or permit to exist any 
Guaranteed Indebtedness. 

6.4 Affiliate Transactions and Employee Loans.  Except for transactions in existence 
on the Closing Date, as identified on Disclosure Schedule 6.4(a), no Borrower shall (a) enter into 
or be a party to any transaction with any Affiliate or any officer, director or employee thereof 
(other than compensation paid to employees of such Borrower) in an aggregate amount greater 
than Two Hundred Fifty Thousand Dollars ($250,000) per person in any Fiscal Year, or (b) 
advance any funds or extend credit to any officer, director, employee or Affiliate of such 
Borrower, except for proper business expenses incurred by officers, directors, or employees on 
the Borrower’s behalf in the ordinary course of business. 
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which would in any way adversely affect the repayment of the Loans or any of the other 
Obligations or have or result in a Material Adverse Effect, (b) make any change in its capital 
structure as described on Disclosure Schedule 3.7, (c) amend its Articles of Incorporation or 
Bylaws in a manner which would adversely affect the Agent or any Lender or such Borrower’s 
duty or ability to repay the Obligations, or (d) engage in any business other than the businesses 
currently engaged in by them or businesses reasonably related thereto.    

6.6 Liens.  The Borrowers shall not create, incur, assume or permit to exist any Lien 
on or with respect to their properties or assets (whether now owned or hereafter acquired) except 
for (a) Permitted Encumbrances, (b) Liens in existence on the date hereof and identified on  
Disclosure Schedule 3.5, (c) Liens securing Subordinated Debt, (d)  subordinate Liens for 
Capital Expenditures permitted by Section 6.3(f), and (e) Liens on Equipment under Capital 
Leases permitted by Section 6.3(b). 

6.7 Disposition of Assets.  No Borrower shall sell, transfer, convey, assign or 
otherwise dispose of any of its assets, other than (a) the sale of Inventory in the ordinary course 
of business, (b) the sale, transfer, conveyance, assignment or other disposition of Equipment and 
Fixtures having a value not exceeding Five Hundred Thousand Dollars ($500,000) in the 
aggregate in any Fiscal Year, or (c) the sale, transfer, conveyance, assignment or other 
disposition of Equipment and Fixtures the net proceeds of which are applied and used to replace 
such Equipment and Fixtures with assets of comparable utility and value.  With respect to any 
disposition of assets permitted pursuant to clause (b) of this Section 6.7, the Agent agrees, on 
reasonable prior written notice from the Borrower proposing such disposition, to release its Lien 
for the benefit of the Agent and the Lenders on such assets or other properties in order to permit 
such Borrower to effect such disposition and shall execute and deliver to such Borrower, at the 
Borrower’s expense, appropriate termination statements and other releases as reasonably 
requested by the Borrower.  In the case of any disposition of assets other than as permitted 
above, the consent of the Agent shall be required and such consent may be conditioned, in the 
discretion of the Agent, upon the application of the disposition proceeds to the prepayment of the 
Loans pursuant to Section 1.2(b).  

6.8 ERISA.  The Borrowers shall not cause or permit to occur, or cause or permit any 
ERISA Affiliate to cause or permit to occur, (a) an event which could result in the imposition of 
a Lien under Section 412 of the IRC or Section 302 or 4068 of ERISA, or (b) an ERISA Event 
which would have a Material Adverse Effect. 

6.9 Hazardous Materials.  The Borrowers shall not cause or permit a Release of any 
Hazardous Material on, at, in, under, above, to, from or about any of the Real Estate where such 
Release would (a) violate in any respect, or form the basis for any Environmental Liabilities 
under, any Environmental Laws or Environmental Permits or (b) otherwise adversely impact the 
value or marketability of any of the Real Estate or any of the Collateral, other than such 
violations or Environmental Liabilities which would not have a Material Adverse Effect. 

6.10 Sale-Leasebacks.  The Borrowers shall not engage in any sale-leaseback, 
synthetic lease or similar transaction involving any of their assets. 
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6.11 Cancellation Of Indebtedness.  The Borrowers shall not cancel any claim or debt 
owing to them, except for reasonable consideration negotiated on an arm’s-length basis and in 
the ordinary course of its business consistent with past practices. 

6.12 Change Of Corporate Name Or Location; Change Of Fiscal Year.  No Borrower 
shall (a) change its name as it appears in official filings in the jurisdiction of its incorporation, 
organization or formation, (b) change its chief executive office, principal place of business, 
corporate offices or warehouses or locations at which Collateral is held or stored, or the location 
of its records concerning the Collateral, (c) change the type of entity that it is, (d) change any 
organization identification number issued by its jurisdiction of incorporation, organization or 
formation, or (e) change its jurisdiction of incorporation, organization or formation, in each case 
without at least thirty (30) days’ prior written notice to the Agent and after the Agent’s written 
acknowledgment that any reasonable action requested by the Agent in connection therewith, 
including any action necessary to continue the perfection of any Liens in favor of the Agent for 
the benefit of the Agent and the Lenders in any Collateral, has been completed or taken, and 
provided, further, that any such new location shall be in the United States.  Without limiting the 
generality of the foregoing, no Borrower shall change its name, identity or corporate structure in 
any manner which might make any financing or continuation statement filed in connection with 
any Loan Document seriously misleading within the meaning of Sections 490:9-506 through 
490:9-508 of the Code or any other then applicable provision of the Code except upon prior 
written notice to the Agent and after the Agent’s written acknowledgment that any reasonable 
action requested by the Agent in connection therewith, including any action necessary to 
continue the perfection of any Liens in favor of the Agent for the benefit of the Agent and the 
Lenders in any Collateral, has been completed or taken.  No Borrower shall change its Fiscal 
Year. 

6.13 No Impairment Of Intercompany Transfers.  No Borrower shall directly or 
indirectly enter into or become bound by any agreement, instrument, indenture or other 
obligation (other than this Agreement and the other Loan Documents or as required by law, rule 
or regulation applicable to the operations of such Borrower) which could directly or indirectly 
restrict, prohibit or require the consent of any Person with respect to the payment of dividends or 
distributions or the making or repayment of intercompany loans by a Subsidiary of such  
Borrower to the Borrower. 

6.14 Leases.  No Borrower shall enter into any operating lease for Equipment or Real 
Estate, if the aggregate of all such operating lease payments payable in any year due from or 
payable by such Borrower would exceed One Million Dollars ($1,000,000); provided, however, that 
lease payments pursuant to the leases with respect to the Real Estate set forth on Disclosure 
Schedule 3.5 (or any lease approved by the Agent in advance as a replacement for any expired or 
terminated lease with respect to the Real Estate set forth on Disclosure Schedule 3.5) shall not be 
included in calculating the aggregate amount of such operating lease payments. 

7. EVENTS OF DEFAULT; RIGHTS AND REMEDIES 

7.1 Events Of Default.  The occurrence of any one or more of the following events 
(regardless of the reason therefor) shall constitute an “Event of Default” hereunder: 
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(a) The Borrowers fail to make any payment of principal of, or interest on, 
any Loan or any of the other Obligations when due and payable. 

(b) The Borrowers fail to pay or reimburse the Agent or any Lender for any 
expense reimbursable hereunder or under any other Loan Document within ten (10) days 
following the Agent’s written demand for such reimbursement or payment of expenses. 

(c) The Borrowers shall fail or neglect to perform, keep or observe any of the 
provisions of Sections 5.1, 5.2, 5.4, 6.1, 6.2, 6.3, 6.5, 6.6, 6.7, 6.10, 6.11, 6.12 or 6.14, or any of 
the provisions set forth in Annex D.. 

(d) The Borrowers shall fail or neglect to perform, keep or observe any of the 
provisions of Sections 4, 5 or 6 (other than those matters provided in subsection (c) above) or 
any provisions set forth in Annex B or Annex C, respectively, and the same shall remain 
unremedied for ten (10) days or more. 

(e) The Borrowers shall fail or neglect to perform, keep or observe any other 
provision of this Agreement or any of the other Loan Documents (other than any provision 
embodied in or covered by any other clause of this Section 7.1) and the same shall remain 
unremedied for thirty (30) days or more. 

(f) A default or breach shall occur under any other agreement, document or 
instrument to which any Borrower is a party which is not cured within any applicable grace 
period set forth in such agreement, document or instrument, and such default or breach 
(i) involves the failure to make any payment when due in respect of any Indebtedness (other than 
the Obligations) or operating lease of such Borrower in excess of One Million Dollars 
($1,000,000) in the aggregate, or (ii) causes, or permits any holder of such Indebtedness or 
operating lease or a trustee to cause, such Indebtedness or operating lease or a portion thereof in 
excess of Five Hundred Thousand Dollars ($500,000), in the aggregate, to become due prior to 
its stated maturity or prior to its regularly scheduled dates of payment, regardless of whether 
such default is waived, or such right is exercised, by such holder or trustee. 

(g) Any representation or warranty herein or in any Loan Document or in any 
written statement, report, financial statement or certificate made or delivered to the Agent or any 
Lender by the Borrowers is untrue or incorrect in any material respect as of the date when made 
or deemed made. 

(h) Assets of any Borrower with a fair market value of Two Hundred Fifty 
Thousand Dollars ($250,000) or more in the aggregate shall be attached, seized, levied upon or 
subjected to a writ or distress warrant, or come within the possession of any receiver, trustee, 
custodian or assignee for the benefit of creditors of a Borrower and such condition continues for 
thirty (30) days or more. 

(i) A case or proceeding shall have been commenced against a Borrower 
seeking a decree or order in respect of such Borrower (i) under Title 11 of the United States 
Code, as now constituted or hereafter amended or any other applicable federal, state or foreign 
bankruptcy or other similar law, (ii) appointing a custodian, receiver, liquidator, assignee, trustee 
or sequestrator (or similar official) for such Borrower or a Subsidiary or of any substantial part of 
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any such Person’s assets, or (iii) ordering the winding-up or liquidation of the affairs of such  
Borrower or a Subsidiary, and such case or proceeding shall remain undismissed or unstayed for 
sixty (60) days or more or such court shall enter a decree or order granting the relief sought in 
such case or proceeding. 

(j) A Borrower (i) shall file a petition seeking relief under Title 11 of United 
States Code, as now constituted or hereafter amended, or any other applicable federal, state or 
foreign bankruptcy or other similar law, (ii) shall fail to contest in a timely and appropriate 
manner or shall consent to the institution of proceedings thereunder or to the filing of any such 
petition or to the appointment of or taking possession by a custodian, receiver, liquidator, 
assignee, trustee or sequestrator (or similar official) of such Borrower or a Subsidiary or of any 
substantial part of any such Person’s assets, (iii) shall make an assignment for the benefit of 
creditors, (iv) shall take any action in furtherance of any of the foregoing, or (v) shall admit in 
writing its inability to, or shall be generally unable to, pay its debts as such debts become due. 

(k) A final judgment or judgments for the payment of money in excess of Five 
Hundred Thousand Dollars ($500,000) in the aggregate at any time outstanding shall be rendered 
against any Borrower unless (i) within sixty (60) days after the entry thereof, the same shall have 
been discharged or execution thereof stayed or bonded pending appeal, or shall have been 
discharged prior to the expiration of any such stay, or (ii) the amount of the judgment or 
judgments in question is fully covered by insurance (subject to applicable deductibles) and the 
Agent receives evidence of such coverage reasonably satisfactory to it. 

(l) Any material provision of any Loan Document shall for any reason cease 
to be valid, binding and enforceable in accordance with its terms (or the Borrowers or any of 
them shall challenge the enforceability of any Loan Document or shall assert in writing, or 
engage in any action or inaction based on any such assertion, that any provision of any of the 
Loan Documents has ceased to be or otherwise is not valid, binding and enforceable in 
accordance with its terms), or any security interest created under any Loan Document shall cease 
to be a valid and perfected first priority security interest or Lien with respect to obligations under 
Term Loan A or a valid and perfected second priority security interest or Lien with respect to 
obligations under Term Loan B (except as otherwise permitted herein or therein) in any of the 
Collateral purported to be covered thereby. 

(m) A breach, default, or event of default shall have occurred and be 
continuing (i) for at least thirty (30) days under either of the Weinberg Space Leases, or (ii) for at 
least thirty (30) days under that certain Equipment Lease Agreement No. 2375 dated June 30, 
2003, by and among Bank of Hawaii, SFMC, and SFMC-West, as supplemented by Exhibits 
1631 and 1632 thereto, and assigned to the Borrowers. 

7.2 Remedies. 
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law or equity, including all remedies provided under the Code; provided, however, that upon the 
occurrence of an Event of Default specified in Sections 7.1(h), (i) or (j), the Loans and all of the 
other Obligations shall become immediately due and payable without declaration, notice or 
demand by any Person.  In any such event, the Agent shall give written notice to the Borrowers 
of any action taken pursuant to the foregoing within a reasonable time after such action is taken.  

(b) Any provision hereof to the contrary notwithstanding, if a Default or 
Event of Default shall have occurred and be continuing, any monies held by the Agent or any 
Lender and available to pay the Obligations hereunder, including amounts realized upon the 
exercise of remedies hereunder, shall be applied: FIRST, to the payment of fees and expenses 
owed to the Agent or any Lender, including any such fees and expenses incurred in connection 
with the enforcement of and exercise of remedies under the Loan Documents; SECOND, to the 
payment of the interest on either or both Loans, as determined by the Agent in its sole discretion; 
and THIRD, to the payment of the principal of either or both Loans, as determined by the Agent 
in its sole discretion.  

7.3 Waivers By Borrowers.  Except as otherwise provided in this Agreement or by 
applicable law, each Borrower irrevocably (a) waives presentment, demand and protest and 
notice of presentment, dishonor, notice of intent to accelerate, notice of acceleration, protest, 
default, nonpayment, maturity, release, compromise, settlement, extension or renewal of any or 
all commercial paper, accounts, contract rights, documents, instruments, chattel paper and 
guaranties at any time held by the Agent or any Lender on which such Borrower may in any way 
be liable, and ratifies and confirms whatever the Agent or any Lender may do in this regard, 
(b) waives all rights to notice and a hearing prior to the Agent’s or any Lender’s taking 
possession or control of, or to the Agent’s or any Lender’s replevy, attachment or levy upon, the 
Collateral or any bond or security which might be required by any court prior to allowing the 
Agent or any Lender to exercise any of its remedies, and (c) waives the benefit of all valuation, 
appraisal, marshaling, redemption, and exemption laws.   

7.4 Election Of Remedies.  If the Agent or any Lender may, under applicable law, 
proceed to realize its benefits under any of the Loan Documents giving the Agent or any Lender 
a Lien upon any Collateral, whether owned by a Borrower or by any other Person, either by 
judicial foreclosure or by non-judicial sale or enforcement, the Agent or any Lender may, at its 
sole option, determine which of its remedies or rights it may pursue without affecting any of its 
rights and remedies under this Section 7.  If, in the exercise of any of its rights and remedies, the 
Agent or any Lender shall forfeit any of its rights or remedies, including any right to enter a 
deficiency judgment against a Borrower or any other Person, whether because of any applicable 
laws pertaining to “election of remedies” or the like, such Borrower hereby consents to such 
action by the Agent or any Lender and waives any claim based upon such action, even if such 
action by the Agent or any Lender shall result in a full or partial loss of any rights of subrogation 
which such Borrower might otherwise have had but for such action by the Agent or any Lender.  
In the event the Agent or any Lender shall bid at any foreclosure or trustee’s sale or at any 
private sale permitted by this Agreement, by law or the Loan Documents, the Agent or any 
Lender may bid all or less than the amount of the Obligations and the amount of such bid need 
not be paid by the Agent or any Lender, but shall be credited against the Obligations.   
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8. SUCCESSORS AND ASSIGNS 

8.1 Successors And Assigns.  The Loan Documents shall be binding on and shall 
inure to the benefit of the Borrowers, the Agent and each Lender and their respective successors 
and assigns (including, in the case of a Borrower, a debtor-in-possession on behalf of such  
Borrower), except as otherwise provided herein or therein.  The Borrowers may not assign, 
transfer, hypothecate or otherwise convey their rights, benefits, obligations or duties under any of 
the Loan Documents without the prior express written consent of the Agent.  Any such purported 
assignment, transfer, hypothecation or other conveyance by a Borrower without the prior express 
written consent of the Agent shall be null and void ab initio.  The terms and provisions of this 
Agreement are for the purpose of defining the relative rights and obligations of the Borrowers, 
the Agent and each Lender with respect to the transactions contemplated hereby and no Person 
shall be a third party beneficiary of any kind of any of the terms and provisions of any of the 
Loan Documents. 

9. MISCELLANEOUS 

9.1 Complete Agreement; Modification Of Agreement.  The Loan Documents 
constitute the complete agreement among the parties with respect to the subject matter thereof, 
and the Loan Documents may not be modified, altered or amended except as set forth in 
Section 9.2 below.  Any letter of interest, proposal letter, term sheet, commitment letter or fee 
letter between or among the Borrowers, the Agent and any Lender or any of their respective 
affiliates, predating this Agreement and relating to a financing of substantially similar form, 
purpose or effect shall be superseded by this Agreement.   

9.2 Amendments And Waivers.  Neither this Agreement nor any other Loan 
Document nor any of the terms or provisions hereof or thereof may be changed, waived, 
discharged or terminated unless such change, waiver, discharge or termination is in writing 
signed by the Borrowers (except with respect to matters exclusively between the Agent and the 
Lenders) and by the Agent on behalf of the Agent and the Lenders; provided, however, that no 
such change, waiver, discharge or termination shall, without the consent of each affected Lender, 
(a) extend the scheduled final maturity of either Loan, or any portion thereof, or reduce the rate 
or extend the time of payment of interest (other than as a result of waiving the imposition of any 
Default Rate) thereon, or reduce the principal amount thereof, (b) release Collateral (except as 
expressly permitted by the Loan Documents), (c) amend, modify or waive any provision of this 
Section 9.2, or Section 9.3, or (d) consent to the assignment or transfer by a Borrower of any of 
its rights and obligations under this Agreement. 

Upon the indefeasible payment in full in cash and complete performance of all of 
the Obligations, the Agent on behalf of the Agent and the Lenders shall deliver to the Borrowers 
such termination statements, mortgage releases and other documents as are necessary or 
appropriate to evidence the termination of the Liens in favor of the Agent for the benefit of the 
Agent and the Lenders securing payment of the Obligations. 

9.3 Fees And Expenses.  The Borrowers shall, no later than five (5) Business Days 
after written notice thereof, reimburse the Agent for all fees, costs and expenses, including the 
reasonable fees, costs and expenses of counsel or other advisors (including environmental and 
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management consultants and appraisers) for advice, assistance, or other representation in 
connection with: 

(a) any amendment, modification or waiver of, or consent with respect 
to, any of the Loan Documents or advice in connection with the administration of the 
Loans made pursuant hereto or its rights hereunder or thereunder; 

(b) any Litigation (whether instituted by the Agent, any Lender, any 
Borrower or any other Person) in any way relating to the Collateral, any of the Loan 
Documents or any other agreement to be executed or delivered in connection therewith or 
herewith, whether as party, witness, or otherwise, including any Litigation, and any 
appeal or review thereof, in connection with a case commenced by or against a Borrower 
or any other Person that may be obligated to the Agent or any Lender by virtue of the 
Loan Documents, including any such litigation, contest, dispute, suit, proceeding or 
action arising in connection with any work-out or restructuring of the Loans during the 
pendency of one or more Events of Default, but excluding any Litigation brought by a 
Borrower against the Agent or the Lenders based on a claim that it or they have breached 
their obligations under the Loan Documents, if it is determined in a final and 
nonappealable decision by a court of competent jurisdiction that such Borrower is the 
Prevailing Party in such Litigation; 

(c) any attempt to enforce any remedies of the Agent or any Lender 
against the Borrowers or any other Person that may be obligated to the Agent or any 
Lender by virtue of any of the Loan Documents, including any such attempt to enforce 
any such remedies in the course of any work-out or restructuring of the Loans during the 
pendency of one or more Events of Default; 

(d) any work-out or restructuring of the Loans during the pendency of 
one or more Events of Default; and 

(e) efforts to (i) monitor the Loans or any of the other Obligations, 
(ii) evaluate, observe or assess any Borrower or its affairs, and (iii) verify, protect, 
evaluate, assess, appraise, collect, sell, liquidate or otherwise dispose of any of the 
Collateral, including, as to each clause of this Section 9.3, all reasonable attorneys’ and 
other professional and service providers’ fees arising from such services, including those 
in connection with any appellate or bankruptcy proceedings.   
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All expenses, costs, charges and other fees incurred by counsel and others in any way or respect 
arising in connection with or relating to any of the events or actions described in this Section 9.3 
shall be payable, on demand, by the Borrowers to the Agent, and shall form a part of the 
Obligations and be secured by the Collateral.  Without limiting the generality of the foregoing, 
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food paid or incurred in connection with the performance of such legal or other advisory 
services. 
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9.4 No Waiver.  Any failure by the Agent or any Lender, at any time or times, to 
require strict performance by the Borrowers of any provision of any of the Loan Documents shall 
not waive, affect or diminish any right of the Agent or any Lender thereafter to demand strict 
compliance and performance therewith.  Any suspension or waiver of an Event of Default shall 
not suspend, waive or affect any other Event of Default whether the same is prior or subsequent 
thereto and whether the same or of a different type.  None of the undertakings, agreements, 
warranties, covenants and representations of the Borrowers contained in this Agreement or any 
of the other Loan Documents and no Default or Event of Default shall be deemed to have been 
suspended or waived by the Agent or any Lender, unless such suspension or waiver is by a 
written instrument signed by an officer or other authorized employee of the Agent and directed 
to the Borrowers specifying such suspension or waiver. 

9.5 Remedies.  The Agent’s and each Lender’s rights and remedies under this 
Agreement shall be cumulative and nonexclusive of any other rights and remedies which the  
Agent or any Lender may have under any other agreement, including without limitation the other 
Loan Documents, by operation of law or otherwise.  Recourse to the Collateral shall not be 
required. 

9.6 Severability.  Wherever possible, each provision of this Agreement and the other 
Loan Documents shall be interpreted in such a manner as to be effective and valid under 
applicable law, but if any provision of this Agreement shall be prohibited by or invalid under 
applicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, 
without invalidating the remainder of such provision or the remaining provisions of this 
Agreement. 

9.7 Conflict Of Terms.  Except as otherwise provided in this Agreement or any of the 
other Loan Documents by specific reference to the applicable provisions of this Agreement, if 
any provision contained in this Agreement is in conflict with, or inconsistent with, any provision 
in any of the other Loan Documents, the provision contained in this Agreement shall govern and 
control. 

9.8 Information.  The Agent and each Lender may disclose, from time to time,  
information regarding the Borrowers and their Affiliates (a) to Persons employed or engaged by 
the Agent and each Lender in evaluating, approving, structuring or administering the Loans, 
(b) to any bona fide assignee or participant or potential assignee or participant (and any such 
bona fide assignee or participant or potential assignee or participant may disclose such 
information to others to the same extent as permitted on the part of the Agent and the Lenders 
under this Section 9.8), (c) as required or requested by any Governmental Authority or 
reasonably believed by the Agent or any Lender to be compelled by any court decree, subpoena 
or legal order or process, (d) as, on the advice (which need not be in writing) of the Agent’s or 
any Lender’s counsel, required by law, (e) in connection with the exercise of any right or remedy 
under the Loan Documents or in connection with any Litigation to which the Agent or any 
Lender is a party, or (f) that ceases to be confidential through no fault of the Agent or any 
Lender.  The Agent, each Lender, and each other Person to whom disclosure is permitted 
pursuant to this Section 9.8, shall hold in strict confidence any non-public information provided 
by the Borrowers, their Affiliates or their respective agents and representatives, and agree to 
refrain from disclosing any such non-public information to any Person other than as expressly 
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permitted in this Agreement and to use such non-public information only for the purposes 
contemplated by this Agreement.  

9.9 GOVERNING LAW.  EXCEPT AS OTHERWISE EXPRESSLY 
PROVIDED IN ANY OF THE LOAN DOCUMENTS (AND IN ANY SUCH CASE, 
STRICTLY LIMITED TO THE EXTENT PROVIDED), IN ALL RESPECTS, 
INCLUDING ALL MATTERS OF CONSTRUCTION, VALIDITY AND 
PERFORMANCE, THE LOAN DOCUMENTS AND THE OBLIGATIONS SHALL BE 
GOVERNED BY, AND INTERPRETED AND ENFORCED IN ACCORDANCE WITH, 
THE LAWS OF THE STATE OF HAWAII APPLICABLE TO CONTRACTS MADE 
AND PERFORMED IN THAT STATE (WITHOUT GIVING EFFECT TO PRINCIPLES 
OF CONFLICT OF LAWS OR THE CHOICE OF LAW RULES OF ANY 
JURISDICTION TO THE EXTENT THAT THE APPLICATION OF THE LAWS OF 
ANY JURISDICTION OTHER THAN THE STATE OF HAWAII WOULD BE 
REQUIRED OR PERMITTED THEREBY) AND ANY APPLICABLE LAWS OF THE 
UNITED STATES OF AMERICA.  EACH BORROWER HEREBY CONSENTS AND 
AGREES THAT THE STATE OR FEDERAL COURTS LOCATED IN THE CITY AND 
COUNTY OF HONOLULU, STATE OF HAWAII SHALL HAVE EXCLUSIVE 
JURISDICTION TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES 
BETWEEN OR AMONG ANY OF THE PARTIES HERETO PERTAINING TO THIS 
AGREEMENT OR ANY OF THE OTHER LOAN DOCUMENTS OR TO ANY MATTER 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE OTHER 
LOAN DOCUMENTS, PROVIDED, HOWEVER, THAT NOTHING IN THIS 
AGREEMENT SHALL BE DEEMED OR OPERATE TO PRECLUDE THE AGENT OR 
ANY LENDER FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION TO REALIZE ON THE COLLATERAL OR ANY 
OTHER SECURITY FOR THE OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR 
OTHER COURT ORDER IN FAVOR OF THE AGENT OR ANY LENDER.  EACH 
BORROWER EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TO SUCH 
JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, 
AND HEREBY WAIVES ANY OBJECTION WHICH SUCH BORROWER MAY HAVE 
BASED UPON LACK OF PERSONAL JURISDICTION, IMPROPER VENUE OR 
INCONVENIENT FORUM (FORUM NON CONVENIENS) AND HEREBY CONSENTS 
TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED 
APPROPRIATE BY SUCH COURT.  EACH BORROWER HEREBY WAIVES 
PERSONAL SERVICE OF THE SUMMONS, COMPLAINT AND OTHER PROCESS 
ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF SUCH 
SUMMONS, COMPLAINTS AND OTHER PROCESS MAY BE MADE BY 
REGISTERED OR CERTIFIED MAIL ADDRESSED TO THE BORROWER AT THE 
ADDRESS SET FORTH IN ANNEX F OF THIS AGREEMENT AND THAT SERVICE 
SO MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF THE 
BORROWER’S ACTUAL RECEIPT THEREOF OR TWO (2) BUSINESS DAYS AFTER 
DEPOSIT IN THE U.S. MAILS, PROPER POSTAGE PREPAID. 

9.10 Notices.  Except as otherwise provided herein, whenever it is provided herein that 
any notice, demand, request, consent, approval, declaration or other communication shall or may 
be given to or served upon any of the parties by any other party, or whenever any of the parties 
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desires to give or serve upon any other party any communication with respect to this Agreement 
or any of the Loan Documents, each such notice, demand, request, consent, approval, declaration 
or other communication shall be in writing and shall be deemed to have been validly served, 
given or delivered (a) upon the earlier of actual receipt and two (2) Business Days after deposit 
in the United States mail, registered or certified mail, return receipt requested, with proper 
postage prepaid, (b) upon transmission during business hours on any Business Day, or, if after 
5:00 p.m. (HST) on a Business Day or at any time on a day which is not a Business Day, then as 
of 9:00 a.m. (HST) on the next succeeding Business Day, when sent by telecopy, electronic mail, 
or other similar facsimile transmission (with such telecopy, electronic mail, or facsimile 
promptly confirmed by delivery of a copy by personal delivery or United States mail as 
otherwise provided in this Section 9.10), (c) one (1) Business Day after deposit with a reputable 
overnight courier with all charges prepaid or (d) when delivered, if hand-delivered by messenger, 
all of which communications shall be addressed to the party to be notified and sent to the 
address, facsimile number, or electronic mail address indicated on Annex E or to such other 
address (or facsimile number or electronic mail address) as may be substituted by notice given as 
herein provided.  The giving of any notice required hereunder may be waived in writing by the 
party entitled to receive such notice.  Failure or delay in delivering copies of any notice, demand, 
request, consent, approval, declaration or other communication to any Person (other than the 
Borrowers, the Lenders, or the Agent) designated on Annex E to receive copies shall in no way 
adversely affect the effectiveness of such notice, demand, request, consent, approval, declaration 
or other communication.  The Chief Administrative Officer of the Agent (or any other individual 
designated by the Agent from time to time with written notice given to the Borrowers) shall act 
as the Agent’s representative to receive from the Borrowers all notices, respond to all requests 
made by the Borrowers for waiver or consent, and to otherwise communicate with the Borrowers 
for all purposes of this Agreement and the Loan Documents, and the Agent shall cause its 
representative to respond to requests made by the Borrowers and to communicate with the 
Borrowers in a timely and commercially reasonable manner. 

9.11 Section Titles.  The Section titles and Table of Contents contained in this 
Agreement are and shall be without substantive meaning or content of any kind whatsoever and 
are not a part of the agreement among the parties hereto. 

9.12 Counterparts.  This Agreement may be executed in any number of separate 
counterparts, each of which shall collectively and separately constitute one agreement.  
Electronically transmitted or facsimile copies of original signature pages shall be deemed to be, 
and shall be legally effective as, originally signed signature pages for all purposes of this 
Agreement. 

9.13 WAIVER OF JURY TRIAL.  BECAUSE DISPUTES ARISING IN 
CONNECTION WITH COMPLEX FINANCIAL TRANSACTIONS ARE MOST 
QUICKLY AND ECONOMICALLY RESOLVED BY AN EXPERIENCED AND 
EXPERT PERSON AND THE PARTIES WISH APPLICABLE STATE AND FEDERAL 
LAWS TO APPLY (RATHER THAN ARBITRATION RULES), THE PARTIES DESIRE 
THAT THEIR DISPUTES BE RESOLVED BY A JUDGE APPLYING SUCH 
APPLICABLE LAWS.  THEREFORE, TO ACHIEVE THE BEST COMBINATION OF 
THE BENEFITS OF THE JUDICIAL SYSTEM AND OF ARBITRATION, EACH OF 
THE PARTIES HERETO WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY 

227434.1 29 
 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 82 of
 217



 

ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, 
WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, AMONG THE  
AGENT, ANY LENDER AND THE BORROWERS ARISING OUT OF, CONNECTED 
WITH, RELATED TO, OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED 
BETWEEN OR AMONG THEM IN CONNECTION WITH THIS AGREEMENT OR 
ANY OF THE OTHER LOAN DOCUMENTS OR THE TRANSACTIONS RELATING 
HERETO AND THERETO. 

9.14 Reinstatement.  Unless otherwise determined by a court of competent jurisdiction 
in a final, non-appealable decree, this Agreement shall remain in full force and effect and 
continue to be effective should any petition be filed by or against any Borrower for liquidation or 
reorganization, should any Borrower become insolvent or make an assignment for the benefit of 
any creditor or creditors or should a receiver or trustee be appointed for all or any significant part 
of such Borrower’s assets, and this Agreement shall continue to be effective or to be reinstated, 
as the case may be, if at any time payment and performance of the Obligations, or any part 
thereof, is, pursuant to applicable law, rescinded or reduced in amount, or must otherwise be 
restored or returned by any obligee of the Obligations, whether as a “voidable preference,” 
“fraudulent conveyance,” or otherwise, all as though such payment or performance had not been 
made.  Unless otherwise determined by a court of competent jurisdiction in a final, non-
appealable decree, in the event that any payment, or any part thereof, is rescinded, reduced, 
restored or returned, the Obligations shall be reinstated and deemed reduced only by such 
amount paid and not so rescinded, reduced, restored or returned. 

9.15 No Strict Construction.  The parties hereto have participated jointly in the 
negotiation and drafting of this Agreement.  In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto 
and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of 
the authorship of any provisions of this Agreement. 

10. THE AGENT 

10.1 Appointment, Powers And Immunities.  Each Lender hereby irrevocably appoints 
and authorizes the System to act as Agent under the Loan Documents with such powers as are 
specifically delegated to the Agent by the terms of the Loan Documents, together with such other 
powers as are reasonably incidental thereto.    

10.2 Reliance By Agent.  The Agent shall be entitled to rely upon any certification, 
notice or other communication (including any thereof by telephone, facsimile transmission, or 
electronic mail) believed by it to be genuine and correct and to have been signed or sent by or on 
behalf of the proper Person or Persons, and upon advice and statements of legal counsel, 
independent accountants and other experts selected by the Agent. 

10.3 Reliance By Borrower.  The Borrowers shall be entitled to rely upon any 
certification, notice or other communication (including any thereof by telephone, facsimile 
transmission, or electronic mail), instrument or agreement provided by the Agent hereunder, and 
any of the foregoing so provided by the Agent shall be binding upon the Lenders.    
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10.4 Defaults.  The Agent shall not be deemed to have knowledge or notice of the 
occurrence of a Default (other than the non-payment of principal of or interest on the Loans ) 
unless such Agent has received notice from a Lender or a Borrower specifying such Default 
which states that such notice is a “Notice of Default.”   

10.5 Resignation Of the Agent.  Subject to the appointment and acceptance of a 
successor Agent as provided below, the Agent may resign at any time by giving notice thereof to 
the other Lenders and the Borrowers.  Upon any such resignation, the Lenders shall have the 
right to appoint a successor Agent.  If no successor Agent shall have been so appointed by the 
Lenders nor shall a successor Agent have accepted such appointment within thirty (30) days after 
the resigning Agent gives notice of resignation, then the resigning Agent may, on behalf of the 
Lenders, appoint a successor Agent.  Upon the acceptance of any appointment as an Agent 
hereunder by a successor Agent, such successor Agent shall thereupon succeed to and become 
vested with all the rights, powers, privileges and duties of the resigning Agent, and the resigning 
Agent shall be discharged from its duties and obligations hereunder.  After any resigning Agent’s 
resignation hereunder as an Agent, the provisions of Section 1.5 and this Section 10 shall 
continue in effect for such resigning Agent’s benefit in respect of any actions taken or omitted to 
be taken by it while it was acting as an Agent.   

10.6 Consents Under Loan Documents.  Except as otherwise provided in Section 9.2 
with respect to this Agreement, the Agent may consent to any modification, supplement or 
waiver under any of the Loan Documents on behalf of the Lenders. 

10.7 Collateral Matters. 

(a) Except as otherwise expressly provided for in this Agreement, the Agent 
shall have no obligation whatsoever to any Lender or any other Person to investigate, confirm or 
assure that the Collateral exists or is owned by a Borrower or is cared for, protected or insured or 
has been encumbered, or whether any particular reserves are appropriate, or that the Liens 
granted to the Agent for the benefit of the Agent and the Lenders herein or pursuant hereto have 
been properly or sufficiently or lawfully created, perfected, protected or enforced or are entitled 
to any particular priority, or to exercise at all or in any particular manner or under any duty of 
care, disclosure or fidelity, or to continue exercising, any of the rights authorities and powers 
granted or available to the Agent in any of the Loan Documents, it being understood and agreed 
that (i) in respect of the Collateral, or any act, omission or event related thereto, the Agent may 
act in any manner deemed appropriate, in its sole discretion, given the Agent’s own interest in 
the Collateral as a Lender and (ii) that the Agent shall have no duty or liability whatsoever to any 
other Lender, other than liability for its own gross negligence or willful misconduct as 
determined by a final judgment of a court of competent jurisdiction. 

(b) Each Lender hereby appoints the Agent and each other Lender as its agent 
for the purpose of perfecting the Agent’s security interest for the benefit of the Agent and the 
Lenders in assets which, in accordance with Articles 8 and 9 of the Code, can be perfected only 
by possession or control.  Should any Lender (other than the Agent) obtain possession or control 
of any such Collateral, such Lender shall notify the Agent thereof and, promptly upon the 
Agent’s request therefor, shall deliver such Collateral or control thereof to the Agent or in 
accordance with the Agent’s instructions. 
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IN WITNESS WHEREOF, this Agreement has been duly executed as of the date 
first written above. 

 ST. FRANCIS HEALTHCARE SYSTEM OF 
HAWAII, as Lender and Agent for the Lenders 

By:       
Name:   
Title:    

 ST. FRANCIS MEDICAL CENTER,  
as Lender  

By:       
Name:   
Title:    

 ST. FRANCIS MEDICAL CENTER-WEST,  
as Lender  

By:       
Name:   
Title:    
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 ST. FRANCIS HOSPITALS HAWAII,  
as Borrower  

By:       
Name:   
Title:    

ST. FRANCIS HOSPITAL-LILIHA,  
as Borrower  

By:       
Name:   
Title: 

ST. FRANCIS HOSPITAL-EWA,  
as Borrower  

By:       
Name:   
Title: 
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ANNEX A (Recitals) 

to 

LOAN AGREEMENT 

DEFINITIONS 

Capitalized terms used in the Loan Documents shall have (unless otherwise 
provided elsewhere in the Loan Documents) the following respective meanings and all section 
references in the following definitions shall refer to Sections of the Agreement: 

“A Rated Bank” shall have the meaning set forth in Section 6.2. 

“Account Debtor” shall mean a Person who may become obligated to a Borrower 
under, with respect to, or on account of, an Account. 

“Account” shall mean any “account,” as such term is defined in the Code, now 
owned or hereafter acquired by a Borrower and, in any event, including (a) all accounts 
receivable, other receivables, book debts and other forms of obligations (other than forms of 
obligations evidenced by Chattel Paper, Documents or Instruments) now owned or hereafter 
received or acquired by or belonging or owing to such Borrower, whether arising out of goods 
sold or services rendered by it or from any other transaction (including any such obligations 
which may be characterized as an account or contract right under the Code), (b) all of such  
Borrower’s rights in, to and under all purchase orders or receipts now owned or hereafter 
acquired by it for goods or services, (c) all of such Borrower’s rights to any goods represented by 
any of the foregoing (including unpaid sellers’ rights of rescission, replevin, reclamation and 
stoppage in transit and rights to returned, reclaimed or repossessed goods), (d) all rights to 
payment due to such Borrower (i) for property sold, leased, licensed, assigned or otherwise 
disposed of, (ii) for a policy of insurance issued or to be issued, (iii) for a secondary obligation 
incurred or to be incurred, (iv) for energy provided or to be provided, (v) for the use or hire of a 
vessel under a charter or other contract, (vi) arising out of the use of a credit card or charge card, 
or (vii) for services rendered or to be rendered by such Borrower or in connection with any other 
transaction (whether or not yet earned by performance on the part of such Borrower) now or 
hereafter in existence, (e) all health-care-insurance receivables, and (f) all collateral security of 
any kind, now or hereafter in existence, given by any Account Debtor or any other Person with 
respect to any of the foregoing. 

 “Affiliate” shall mean, with respect to any Person, (a) each Person that, directly 
or indirectly, owns or controls, whether beneficially, or as a trustee, guardian or other fiduciary, 
ten percent (10%) or more of the Stock having ordinary voting power in the election of directors 
of such Person, (b) each Person that controls, is controlled by or is under common control with 
such Person, (c) each of such Person’s officers, directors, joint venturers and partners, (d) each 
Person that is a Guarantor, and (e) each Person that is a family member of any Person described 
in the foregoing clauses (a) through (d).  For the purposes of this definition, “control” of a Person 
shall mean the possession, directly or indirectly, of the power to direct or cause the direction of 
its management or policies, whether through the ownership of voting securities, by contract or 
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otherwise; provided, however, that the term “Affiliate,” when used with respect to a Borrower or 
any Affiliate of a Borrower, shall specifically exclude the Agent or any Lender. 

“Agent” shall have the meaning set forth in the introductory paragraph of the 
Agreement. 

“Agreement” shall mean the Loan Agreement by and among the Borrowers, the 
System, as Agent and Lender, and the other Lenders from time to time party thereto, together 
with all Annexes, Disclosure Schedules, Exhibits and other attachments thereto, each as the same 
may be amended, restated, supplemented, or otherwise modified from time to time in accordance 
with the terms thereof. 

“Annexes” shall mean the annexes denominated as Annexes A through E in the 
Index of Appendices. 

“Appendices” shall have the meaning set forth in the Recitals to this Agreement. 

 “Borrowers” shall have the meaning set forth in the introductory paragraph of 
this Agreement. 

“Business Day” shall mean any day that is not a Saturday, a Sunday or a day on 
which banks are required or permitted to be closed in the State of Hawaii, 

“Capital Expenditures” shall mean, with respect to any Person, all expenditures 
(by the expenditure of cash or the incurrence of Indebtedness) by such Person during any 
measuring period for any fixed assets or improvements or for replacements, substitutions or 
additions thereto, that have a useful life of more than one year and that are required to be 
capitalized under GAAP.   

“Capital Leases” shall mean, with respect to any Person, any lease(s) of any 
property (whether real, personal or mixed) by such Person as lessee that, in accordance with 
GAAP, would be required to be classified and accounted for as a capital lease on a balance sheet 
of such Person. 

“Capital Lease Obligation” shall mean, with respect to any Capital Lease of any 
Person, the amount of the obligation of the lessee thereunder that, in accordance with GAAP, 
would appear on a balance sheet of such lessee in respect of such Capital Lease. 

“Charges” shall mean all federal, state, county, city, municipal, local, foreign or 
other governmental taxes (including taxes owed to the PBGC at the time due and payable), 
levies, assessments, charges, liens, claims or encumbrances upon or relating to (a) the Collateral, 
(b) the Obligations, (c) the employees, payroll, income or gross receipts of any Borrower, (d) any  
Borrower’s ownership or use of any properties or other assets, or (e) any other aspect of any  
Borrower’s business. 

 Annex A-2 
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“Chattel Paper” shall mean any “chattel paper,” as such term is defined in the 
Code, including electronic chatter paper, now owned or hereafter acquired by the Borrower, 
wherever located. 

“Closing Date” shall mean the date of this Loan Agreement. 

“Code” shall mean the Uniform Commercial Code as the same may, from time to 
time, be enacted and in effect in the State of Hawaii; provided, however, that to the extent that 
the Uniform Commercial Code is used to define any term in the Agreement or in any other Loan 
Document and such term is defined differently in different Articles or Divisions of the Uniform 
Commercial Code, the definition of such term contained in Article or Division 9 shall govern; 
provided further, in the event that, by reason of mandatory provisions of law, any or all of the 
attachment, perfection or priority of the Agent’s security interest for the benefit of the Agent and 
the Lenders in any Collateral is governed by the Uniform Commercial Code as enacted and in 
effect in a jurisdiction other than the State of Hawaii, the term “Code” shall mean the Uniform 
Commercial Code as enacted and in effect in such other jurisdiction solely for purposes of the 
provisions hereof relating to such attachment, perfection or priority and for purposes of 
definitions related to such provisions. 

“Collateral” shall mean the property covered by the Collateral Documents. 

“Collateral Documents” shall mean the Security Agreement, the Mortgages and 
all similar agreements entered into at any time granting a Lien upon property as security for 
payment of the Obligations. 

“Collateral Reports” shall mean the reports with respect to the Collateral referred 
to in Annex E. 

“Collection Account” shall mean the account of the Agent designated from time 
to time for purposes of receiving payments hereunder, as specified by the Agent in writing 
delivered to the Borrower. 

“Compliance Certificate” shall mean a certificate, meeting the requirements set 
forth in Section 5.13 or  Annex B, as applicable, signed by the Chief Financial Officer of SFHH 
and joined in by the Chief Financial Officers of the other Borrowers with respect to matters 
pertaining to such Borrowers. 

“Contracts” shall mean all “contracts,” as such term is defined in the Code, now 
owned or hereafter acquired by any Borrower, in any event, including all contracts, undertakings, 
or agreements (other than rights evidenced by Chattel Paper, Documents or Instruments) in or 
under which such Borrower may now or hereafter have any right, title or interest, including any 
agreement relating to the terms of payment or the terms of performance of any Account. 

“Copyright” or “Copyrights” shall mean all of the following (now owned or 
hereafter acquired by the any Borrower): (a) all copyrights and General Intangibles of like nature 
(whether registered or unregistered), now owned or existing or hereafter adopted or acquired, all 
registrations and recordings thereof, and all applications in connection therewith, including all 
 Annex A-3 
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registrations, recordings and applications in the United States Copyright Office or in any similar 
office or agency of the United States, any state or territory thereof, or any other country or any 
political subdivision thereof, and (b) all reissues, extensions or renewals thereof. 

“Copyright License” means any and all rights now owned or hereafter acquired by 
any Borrower under any written agreement granting any right to use any Copyright or Copyright 
registration. 

“Current Assets” shall mean, with respect to any Person, all current assets of such 
Person as of any date of determination calculated in accordance with GAAP, including debts or 
other amounts due from Affiliates or joint ventures that are properly recognized as current assets 
under GAAP, if and to the extent that the Agent determines, in its reasonable judgment, that such 
debts and other amounts represent valid transactions entered on an arms’ length or arms’ length 
equivalent basis. 

“Current Liabilities” shall mean, with respect to any Person, all liabilities which 
should, in accordance with GAAP, be classified as current liabilities, and in any event shall 
include all Indebtedness payable on demand or within one (1) year from any date of 
determination without any option on the part of the obligor to extend or renew beyond such year, 
all accruals for federal or other taxes based on or measured by income and payable within such 
year, and the current portion of long-term debt required to be paid within one (1) year. 

“Current Ratio” shall mean, as of the date of determination, the ratio of the 
Borrower’s Current Assets to its Current Liabilities. 

“Default” shall mean any event which, with the passage of time or notice or both, 
would, unless cured or waived, become an Event of Default. 

“Default Rate” shall have the meaning set forth in Section 1.4(a). 

“Disclosure Schedules” shall mean the Schedules prepared by the Borrowers and 
denominated as Disclosure Schedules 3.2 through 6.4(b) in the Index of Appendices. 

“Documents” shall mean any “documents,” as such term is defined in the Code, 
now owned or hereafter acquired by the Borrower, wherever located. 

“EBIDA” shall mean, with respect to any fiscal period, an amount equal on a 
combined or consolidated basis to (a) net income of the Borrowers for such period, minus (b) the 
sum of (i) income tax credits, (ii) interest income, (iii) gain from extraordinary items for such 
period, (iv) any aggregate net gain (but not any aggregate net loss) during such period arising 
from the sale, exchange or other disposition of capital assets by the Borrowers (including any 
fixed assets, whether tangible or intangible, all inventory sold in conjunction with the disposition 
of fixed assets and all securities), and (v) any other non-cash gains which have been added in 
determining net income, in each case to the extent included in the calculation of net income of 
the Borrowers for such period in accordance with GAAP, but without duplication, plus (c) the 
sum of (i) Interest Expense, (ii) loss from extraordinary items for such period, (iii) the amount of 
non-cash charges (including depreciation and amortization) for such period, and (iv) amortized 
 Annex A-4 

227434.1  

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 90 of
 217



 

debt discount for such period, in each case to the extent included in the calculation of net income 
of the Borrowers for such period in accordance with GAAP, but without duplication.  For 
purposes of this definition, the following items shall be excluded in determining net income of 
the Borrowers: (1) the income (or deficit) of any other Person accrued prior to the date it became 
a Subsidiary of, or was merged or consolidated into, any Borrower or any of such Borrower’s 
Subsidiaries; (2) the income (or deficit) of any other Person (other than a Subsidiary) in which 
any Borrower has an ownership interest, except to the extent any such income has actually been 
received by such Borrower in the form of cash dividends or distributions; (3) the undistributed 
earnings of any Subsidiary of any Borrower to the extent that the declaration or payment of 
dividends or similar distributions by such Subsidiary is not at the time permitted by the terms of 
any contractual obligation or requirement of law applicable to such Subsidiary; (4) any 
restoration to income of any contingency reserve, except to the extent that provision for such 
reserve was made out of income accrued during such period; (5) any write-up of any asset; 
(6) any net gain from the collection of the proceeds of life insurance policies; (7) any net gain 
arising from the acquisition of any securities, or the extinguishment, under GAAP, of any 
Indebtedness, of any Borrower; (8) in the case of a successor to any Borrower by consolidation 
or merger or as a transferee of its assets, any earnings of such successor prior to such 
consolidation, merger or transfer of assets; (9) any deferred credit representing the excess of 
equity in any Subsidiary of any Borrower at the date of acquisition of such Subsidiary over the 
cost to such Borrower of the investment in such Subsidiary; and (10) amounts used to pay 
Hawaii General Excise Tax, to the extent applicable. 

“Environmental Laws” shall mean all applicable federal, state, local and foreign 
laws, statutes, ordinances, codes, rules and regulations, now or hereafter in effect, and in each 
case as amended or supplemented from time to time, and any applicable judicial interpretation 
thereof, including any applicable judicial order, consent decree, order or judgment, imposing 
liability or standards of conduct for or relating to the regulation and protection of human health, 
safety, the environment and natural resources (including ambient air, surface water, groundwater, 
wetlands, land surface or subsurface strata, wildlife, aquatic species and vegetation).  
Environmental Laws include, but are not limited to, the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980 (42 U.S.C. §§ 9601 et seq.) (“CERCLA”); 
the Hazardous Materials Transportation Authorization Act of 1994 (49 U.S.C. §§ 5101 et seq.); 
the Resource Conservation and Recovery Act; the Federal Insecticide, Fungicide, and 
Rodenticide Act (7 U.S.C. §§ 136 et seq.); the Solid Waste Disposal Act (42 U.S.C. §§ 6901 
et seq.); the Toxic Substance Control Act (15 U.S.C. §§ 2601 et seq.); the Clean Air Act 
(42 U.S.C. §§ 7401 et seq.); the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et seq.); 
the Occupational Safety and Health Act (29 U.S.C. §§ 651 et seq.); and the Safe Drinking Water 
Act (42 U.S.C. §§ 300(f) et seq.), each as from time to time amended (or any successor 
legislation thereto), and any and all regulations promulgated thereunder, and all analogous state, 
local and foreign counterparts or equivalents and any transfer of ownership notification or 
approval statutes.  The term “Environmental Law” also includes, but is not limited to, any 
present and future federal, state and local laws, statutes, ordinances, rules, regulations, permits or 
authorizations and the like, as well as common law that (a) condition transfer of property upon a 
negative declaration or other approval of a Governmental Authority of the environmental 
condition of property; (b) require notification or disclosure of Releases of Hazardous Material or 
other environmental condition of property to any Governmental Authority or other Person, 
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whether or not in connection with transfer of title to or interest in property; (c) impose conditions 
or requirements in connection with permits or other authorization for lawful activity; (d) relate to 
nuisance, trespass or other causes of action related to the environmental condition of property; or 
(e) relate to wrongful death, personal injury, or property or other damage in connection with any 
environmental use or condition of property. 

“Environmental Liabilities” shall mean, with respect to any Person, all liabilities, 
obligations, responsibilities, response, remedial and removal costs, investigation and feasibility 
study costs, capital costs, operation and maintenance costs, losses, damages, punitive damages, 
property damages, natural resource damages, consequential damages, treble damages, costs and 
expenses (including all fees, disbursements and expenses of counsel, experts and consultants), 
fines, penalties, sanctions and interest incurred as a result of or related to any claim, suit, action, 
investigation, proceeding or demand by any Person, whether based in contract, tort, implied or 
express warranty, strict liability, criminal or civil statute or common law, including any arising 
under or related to any Environmental Laws, Environmental Permits, or in connection with any 
Release or threatened Release or presence of a Hazardous Material whether on, at, in, under, 
from or about or in the vicinity of any real or personal property. 

“Environmental Permits” shall mean all permits, licenses, authorizations, 
certificates, approvals or registrations required by any Governmental Authority under any 
Environmental Laws. 

 “Equipment” shall mean all “equipment,” as such term is defined in the Code, 
now owned or hereafter acquired by any Borrower, wherever located and, in any event, including 
all of the Borrower’s machinery and equipment, including diagnostic, laboratory, monitoring, 
testing, treatment, and therapeutic devices, repair and processing equipment, conveyors, machine 
tools, data processing and computer equipment, including embedded software and peripheral 
equipment, and all engineering, processing and manufacturing equipment, office machinery, 
furniture, materials handling equipment, tools, attachments, accessories, automotive equipment, 
trailers, trucks, forklifts, molds, dies, stamps, motor vehicles, rolling stock and other equipment 
of every kind and nature, trade fixtures and fixtures not forming a part of real property, all 
whether now owned or hereafter acquired, and wherever situated, together with all additions and 
accessions thereto, replacements therefor, all parts therefor, all substitutes for any of the 
foregoing, fuel therefor, and all manuals, drawings, instructions, warranties and rights with 
respect thereto, and all products and proceeds thereof and condemnation awards and insurance 
proceeds with respect thereto. 

“ERISA” shall mean the Employee Retirement Income Security Act of 1974 (or 
any successor legislation thereto), as amended from time to time, and any and all regulations 
promulgated thereunder. 

“ERISA Affiliate” shall mean, with respect to the Borrower, any trade or business 
(whether or not incorporated) which, together with the Borrower, are treated as a single employer 
within the meaning of Sections 414(b), (c), (m) or (o) of the IRC. 
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withdrawal of such Borrower or ERISA Affiliate from a Title IV Plan subject to Section 4063 of 
ERISA during a plan year in which it was a substantial employer, as defined in 
Section 4001(a)(2) of ERISA, (c) the complete or partial withdrawal of such Borrower or  
ERISA Affiliate from any Multiemployer Plan, (d) the filing of a notice of intent to terminate a 
Title IV Plan or the treatment of a plan amendment as a termination under Section 4041 of 
ERISA, (e) the institution of proceedings to terminate a Title IV Plan or Multiemployer Plan by 
the PBGC, (f) the failure by such Borrower or ERISA Affiliate to make required contributions to 
a Multiemployer Plan or Title IV Plan when due unless such failure is cured within thirty (30) 
days, (g) any other event or condition which might reasonably be expected to constitute grounds 
under Section 4042 of ERISA for the termination of, or the appointment of a trustee to 
administer, any Title IV Plan or Multiemployer Plan or for the imposition of liability under 
Section 4069 or 4212(c) of ERISA, (h) the termination of a Multiemployer Plan under 
Section 4041A of ERISA or the reorganization or insolvency of a Multiemployer Plan under 
Section 4241 or 4245 of ERISA, (i) the loss of a Qualified Plan’s qualification or tax exempt 
status, or (j) the termination of a Plan described in Section 4064 of ERISA. 

“ESOP” shall mean a Plan which is intended to satisfy the requirements of 
Section 4975(e)(7) of the IRC. 

“Event of Default” shall have the meaning set forth in Section 7.1. 

“Exhibits” shall mean the Exhibits denominated as Exhibit 1.1(a)(i) through 
6.4(c)(ii) in the Index to Appendices. 

“FEIN” means the Federal Employer Identification Number of each Borrower as 
set forth on Disclosure Schedule 3.2. 

“Financial Covenants” shall have the meaning set forth in Section 5.4 and are as 
set forth in Annex D. 

“Financial Statements” shall mean the income statements, statements of cash 
flows and balance sheets of the Borrower, delivered in accordance with Section 3.4 of the 
Agreement and Annex B to the Agreement. 

“Fiscal Month” shall mean any of the monthly accounting periods of the 
Borrower. 

“Fiscal Quarter” shall mean any of the quarterly accounting periods of the 
Borrower, ending on September 30, December 31, March 31 and June 30 of each Fiscal Year. 

“Fiscal Year” shall mean any of the annual accounting periods of the Borrowers 
ending on June 30 of each year. 

“Fixed Charge Coverage Ratio” shall mean, for any Fiscal Quarter, the ratio of 
(i) EBIDA to (ii) the Borrower’s total debt service on Indebtedness (including total Capital Lease 
payment obligations) for such twelve-month period (or with respect to any Fiscal Quarter ending 
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on or prior to ________, 2010, for the period commencing on the Closing Date and ending on 
the last day of such Fiscal Quarter), all as determined in accordance with GAAP.   

“Fixtures” shall mean any “fixtures” as such term is defined in the Code, now 
owned or hereafter acquired by the Borrower. 

“Funded Debt” shall mean, with respect to any Person, all Indebtedness for 
borrowed money evidenced by notes, bonds, debentures, or similar evidences of Indebtedness 
and which by its terms matures more than one (1) year from, or is directly or indirectly 
renewable or extendible at the option of a Borrower under a revolving credit or similar 
agreement obligating the lender or lenders to extend credit over a period of more than one (1) 
year from the date of creation thereof, and specifically including Capital Lease Obligations, 
current maturities of long-term debt, revolving credit and short-term debt extendible beyond 
one (1) year at the option of the debtor, and also including, in the case of a Borrower, the 
Obligations and, without duplication, Guaranteed Indebtedness consisting of guaranties of 
Indebtedness of other Persons. 

“GAAP” shall mean generally accepted accounting principles in the United States 
of America as in effect on the Closing Date, consistently applied, subject to the further 
provisions of Annex D. 

“General Intangibles” shall mean any “general intangibles,” as such term is 
defined in the Code, now owned or hereafter acquired by any Borrower, and, in any event, 
including all right, title and interest which such Borrower may now or hereafter have in or under 
any Contract, payment intangibles, customer lists, Licenses, Copyrights, Trademarks, Patents, 
and all applications therefor and reissues, extensions or renewals thereof, rights in Intellectual 
Property, interests in partnerships, joint ventures and other business associations, licenses, 
permits, copyrights, trade secrets, proprietary or confidential information, inventions (whether or 
not patented or patentable), technical information, procedures, designs, knowledge, know-how, 
software, data bases, data, skill, expertise, experience, processes, models, drawings, materials 
and records, goodwill (including the goodwill associated with any Trademark or Trademark 
License), all rights and claims in or under insurance policies (including insurance for fire, 
damage, loss and casualty, whether covering personal property, real property, tangible rights or 
intangible rights, all liability, life, key man and business interruption insurance, and all unearned 
premiums), uncertificated securities, choses in action, deposit, checking and other bank accounts, 
rights to receive tax refunds and other payments, rights of indemnification, all books and records, 
correspondence, credit files, invoices and other papers, including without limitation all tapes, 
cards, computer runs, electronic records, and other papers and documents in the possession or 
under the control of a Borrower or any computer bureau or service company from time to time 
acting for such Borrower. 

“Governmental Authority” shall mean any nation or government, any state 
municipality or other political subdivision thereof, and any agency, department or other entity 
exercising executive, legislative, judicial, regulatory or agency functions of or pertaining to 
government. 
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“Guaranteed Indebtedness” shall mean, as to any Person, any obligation of such 
Person guaranteeing any indebtedness, lease, dividend, or other obligation (“primary 
obligations”) of any other Person (the “primary obligor”) in any manner, including any 
obligation or arrangement of such Person (a) to purchase or repurchase any such primary 
obligation, (b) to advance or supply funds (i) for the purchase or payment of any such primary 
obligation or (ii) to maintain working capital or equity capital of the primary obligor or otherwise 
to maintain the net worth or solvency or any balance sheet condition of the primary obligor, 
(c) to purchase property, securities or services primarily for the purpose of assuring the owner of 
any such primary obligation of the ability of the primary obligor to make payment of such 
primary obligation, or (d) to indemnify the owner of such primary obligation against loss in 
respect thereof.  The amount of any Guaranteed Indebtedness at any time shall be deemed to be 
an amount equal to the lesser at such time of (x) the stated or determinable amount of the 
primary obligation in respect of which such Guaranteed Indebtedness is made and (y) the 
maximum amount for which such Person may be liable pursuant to the terms of the instrument 
embodying such Guaranteed Indebtedness, or (z) if not stated or determinable, the maximum 
reasonably anticipated liability (assuming full performance) in respect thereof. 

 “Hazardous Material” shall mean any substance, material or waste (whether 
solid, liquid, or gas) which is regulated by or forms the basis of liability now or hereafter under 
any Environmental Laws, including any material or substance which is (a) defined, listed, or 
otherwise classified as a “solid waste,” “hazardous waste,” “hazardous material,” “hazardous 
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “pollutant,” 
“contaminant,” “hazardous constituent,” “special waste,” “toxic substance” or other similar term 
or phrase under any present or future Environmental Laws or that may have a negative impact on 
health or the human environment, or (b) petroleum or any fraction or by-product thereof, 
asbestos or asbestos containing materials, polychlorinated biphenyls (PCB’s), lead, radon, 
flammables, explosives, or any radioactive substance. 

“Indebtedness” of any Person shall mean without duplication (a) all indebtedness 
of such Person for borrowed money or for the deferred purchase price of property, payment for 
which is deferred six (6) months or more, but excluding obligations to trade creditors incurred in 
the ordinary course of business that are not overdue by more than six (6) months, unless being 
contested in good faith, (b) all reimbursement and other obligations with respect to letters of 
credit, bankers’ acceptances and surety bonds, whether or not matured, (c) all obligations 
evidenced by notes, bonds, debentures or similar instruments, (d) all indebtedness created or 
arising under any conditional sale or other title retention agreement with respect to property 
acquired by such Person (even though the rights and remedies of the seller or lender under such 
agreement in the event of default are limited to repossession or sale of such property), (e) all 
Capital Lease Obligations and the present value (discounted at the interest rate on Term Loan A 
as in effect on the Closing Date) of future rental payments under all synthetic leases, (f) all 
obligations of such Person under commodity purchase or option agreements or other commodity 
price hedging arrangements, in each case whether contingent or matured, (g) all obligations of 
such Person under any foreign exchange contract, currency swap agreement, interest rate swap, 
cap or collar agreement or other similar agreement or arrangement designed to alter the risks of 
that Person arising from fluctuations in currency values or interest rates, in each case whether 
contingent or matured, (h) all Indebtedness referred to above secured by (or for which the holder 
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of such Indebtedness has an existing right, contingent or otherwise, to be secured by) any Lien 
upon or in property or other assets (including accounts and contract rights) owned by such 
Person, even though such Person has not assumed or become liable for the payment of such 
Indebtedness, and (i) the Obligations. 

“Indemnified Liabilities” shall have the meaning set forth in Section 1.5. 

“Indemnified Person” shall have the meaning set forth in Section 1.5. 

“Instruments” shall mean any “instrument,” as such term is defined in the Code, 
now owned or hereafter acquired by the Borrower, wherever located, and, in any event, including 
all certificated securities, all certificates of deposit, and all promissory notes and other evidences 
of indebtedness, other than instruments that constitute, or are a part of a group of writings that 
constitute, Chattel Paper. 

“Intellectual Property” shall mean any and all Licenses, Patents, Copyrights, 
Trademarks, trade secrets, and customer lists. 

“Interest Coverage Ratio” shall mean, for any Fiscal Quarter, the ratio of (i) 
EBIDA for the twelve months ending on the last day of such Fiscal Quarter (or with respect to 
any Fiscal Quarter ending on or prior to _______, 2010, for the period commencing on the 
Closing Date and ending on the last day of such Fiscal Quarter) to (ii) the sum of Interest 
Expense for such twelve-month period (or with respect to any Fiscal Quarter ending on or prior 
to _______, 2010, for the period commencing on the Closing Date and ending on the last day of 
such Fiscal Quarter), all as determined in accordance with GAAP.   

“Interest Expense” shall mean, with respect to any Person for any fiscal period, 
interest expense (whether cash or non-cash) of such Person determined in accordance with 
GAAP for the relevant period ended on such date, including, in any event, interest expense with 
respect to any Funded Debt of such Person and interest expense for the relevant period that has 
been capitalized on the balance sheet of such Person. 

“Inventory” shall mean any “inventory,” as such term is defined in the Code, now 
or hereafter owned or acquired by any Borrower, wherever located, and in any event including 
inventory, merchandise, goods and other personal property which are held by or on behalf of 
such Borrower for sale or lease or are furnished or are to be furnished under a contract of service, 
or which constitute raw materials, work in process, finished goods, returned goods, or materials 
or supplies used or consumed or to be used or consumed in such Borrower’s business or in the 
processing, production, packaging, promotion, delivery or shipping of the same, including, 
without limitation, all drugs, pharmaceuticals, and medications, food, medical, maintenance, 
laboratory, shop, office, and other supplies, consumables, disposables, embedded software, and 
other similar items of tangible personal property. 

“Investment Property” shall have the meaning ascribed thereto in the Code, now 
owned or hereafter acquired by any Borrower, wherever located and shall include (a) all 
securities, whether certificated or uncertificated, including stocks, bonds, interests in limited 
liability companies, partnership interests, treasuries, certificates of deposit, and mutual fund 
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shares, (b) all securities entitlements of such Borrower, including the rights of such Borrower to 
any securities account and the financial assets held by a securities intermediary in such securities 
account and any free credit balance or other money owing by any securities intermediary with 
respect to that account, (c) all securities accounts of the Borrower, (d) all commodity contracts of 
such Borrower, and (e) all commodity accounts held by such Borrower. 

 “IRC” shall mean the Internal Revenue Code of 1986, as amended, and any 
successor legislation thereto. 

“IRS” shall mean the Internal Revenue Service, or any successor thereto. 

“Lease Expenses” shall mean, with respect to any Person for any fiscal period, the 
aggregate rental obligations of such Person determined in accordance with GAAP which are 
payable in respect of such period under leases of real and/or personal property (net of income 
from subleases thereof, but including taxes, insurance, maintenance and similar expenses which 
the lessee is obligated to pay under the terms of such leases), whether or not such obligations are 
reflected as liabilities or commitments on a consolidated balance sheet of such Person or in the 
notes thereto, excluding, however, any such obligations under Capital Leases. 

“Lender” and “Lenders” shall have the meanings set forth in the introductory 
paragraph of this Agreement. 

“License” shall mean any Copyright License, Patent License, Trademark License 
or other license of rights or interests now held or hereafter acquired by the Borrower. 

“Lien” shall mean any mortgage or deed of trust, pledge, hypothecation, 
assignment, deposit arrangement, lien, charge, claim, security interest, easement or 
encumbrance, or preference, priority or other security agreement or preferential arrangement of 
any kind or nature whatsoever (including any lease or title retention agreement, any financing 
lease having substantially the same economic effect as any of the foregoing, and the filing of, or 
agreement to give, any financing statement perfecting a security interest under the Code or 
comparable law of any jurisdiction). 

“Litigation” shall have the meaning set forth in Section 3.12. 

“Loan Documents” shall mean the Agreement, the Notes, the Collateral 
Documents and all other agreements, instruments, documents and certificates executed and 
delivered to the Agent or any Lender and including all other pledges, powers of attorney, 
consents, assignments, contracts, notices, and all other written matter whether heretofore, now or 
hereafter executed by or on behalf of the Borrowers or the Subsidiaries, or any of their respective 
members.  Any reference in the Agreement or any other Loan Document to a Loan Document 
shall include all appendices, exhibits or schedules thereto, and all amendments, restatements, 
supplements or other modifications thereto, and shall refer to such Agreement as the same may 
be in effect at any and all times such reference becomes operative. 

“Loans” shall mean Term Loan A and Term Loan B.   
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 “Material Adverse Effect” shall mean a material adverse effect on (a) the 
business, assets, operations or financial or other condition of the Borrowers, (b) the Borrowers’ 
ability to pay any of the Loans or any of the other Obligations in accordance with the terms of 
the Agreement or the other Loan Documents, (c) the Collateral, or the Agent’s Liens for the 
benefit of the Agent and the Lenders on the Collateral or the priority of such Liens, or (d) the 
Agent’s and each Lender’s rights and remedies under the Agreement and the other Loan 
Documents.  Without limiting the generality of the foregoing, any event or occurrence adverse to 
the Borrowers which results or could reasonably be expected to result in costs and/or liabilities in 
excess of the lesser of Ten Million Dollars ($10,000,000) or ten percent (10%) of total assets, on 
a combined basis, as of any date of determination shall be deemed to have had a Material 
Adverse Effect. 

“Maximum Lawful Rate” shall have the meaning set forth in Section 1.4(b). 

“Mortgages” shall mean each of the mortgages, deeds of trust, leasehold 
mortgages, leasehold deeds of trust, collateral assignments of leases or other real estate security 
documents delivered by the Borrowers to the Agent with respect to the Mortgaged Properties 
thereunder, all in form and substance satisfactory to the Agent, as the same may be amended, 
restated, supplemented or otherwise modified from time to time in accordance with the terms 
thereof. 

“Multiemployer Plan” shall mean a “multiemployer plan” as defined in 
Section 4001(a)(3) of ERISA, and to which any Borrower or ERISA Affiliate is making, is 
obligated to make, has made or been obligated to make, contributions on behalf of participants 
who are or were employed by any of them. 

“Net Worth” shall mean, as of the date of determination, an amount equal on a 
combined or consolidated basis to the Borrowers’ total assets, less its total liabilities, as 
determined in accordance with GAAP. 

“Notes” shall mean Term Note A and Term Note B, collectively. 

“Notice of Default” shall have the meaning set forth in Section 11.3. 

“Obligations” shall mean all loans, advances, debts, liabilities and obligations, for 
the performance of covenants or for payment of monetary amounts (whether or not such 
performance is then required or contingent, or such amounts are liquidated or determinable) 
owing by any Borrower to the Agent or any Lender, in their capacities as such, and all covenants 
and duties regarding such amounts, of any kind or nature, present or future, whether or not 
evidenced by any note, agreement or other instrument, arising under the Agreement or any of the 
other Loan Documents.  This term includes all principal, interest (including all interest which 
accrues after the commencement of any case or proceeding in bankruptcy after the insolvency of, 
or for the reorganization of, any Borrower, whether or not allowed in such proceeding), Charges, 
expenses, reasonable attorneys’ fees and any other sum chargeable to any Borrower under any of 
the Loan Documents. 
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 “Patents” shall mean all of the following in which any Borrower now holds or 
hereafter acquires any interest (a) all letters patent of the United States or any other country, all 
registrations and recordings thereof, and all applications for letters patent of the United States or 
any other country, including registrations, recordings and applications in the United States Patent 
and Trademark Office or in any similar office or agency of the United States, any State or 
Territory thereof, or any other country, and (b) all reissues, continuations, continuations-in-part 
or extensions thereof. 

“Patent License” shall mean rights under any written agreement now owned or 
hereafter acquired by any Borrower granting any right with respect to any invention on which a 
Patent is in existence. 

“Payor” shall mean Medicare, Medicaid, TriCare, HMSA, or any third party 
payor (including an insurance company and self insured employer), or any health care provider 
(such as a health maintenance organization, preferred provider organization, peer review 
organization, or any managed care program). 

“PBGC” shall mean the Pension Benefit Guaranty Corporation or any successor 
thereto. 

“Permitted Encumbrances” shall mean the following encumbrances: (a) Liens for 
taxes or assessments or other governmental Charges not yet due and payable; (b) pledges or 
deposits of money securing statutory obligations under workmen’s compensation, unemployment 
insurance, social security or public liability laws or similar legislation (excluding Liens under 
ERISA); (c) pledges or deposits of money securing bids, tenders, contracts (other than contracts 
for the payment of money) or leases to which a Borrower is a party as lessee made in the 
ordinary course of business; (d) inchoate and unperfected workers’, mechanics’ or similar liens 
arising in the ordinary course of business, so long as such Liens attach only to Equipment, 
Fixtures and/or Real Estate; (e) carriers’, warehousemen’s, suppliers’ or other similar possessory 
liens arising in the ordinary course of business and securing liabilities in an outstanding 
aggregate amount not in excess of Two Hundred Fifty Thousand Dollars ($250,000) at any time, 
so long as such Liens attach only to Inventory; (f) deposits securing, or in lieu of, surety, appeal 
or customs bonds in proceedings to which a Borrower is a party; (g) any attachment or judgment 
lien not constituting an Event of Default under Section 7.1(k); (h) zoning restrictions, easements, 
licenses, or other restrictions on the use of any Real Estate or other minor irregularities in title 
(including leasehold title) thereto, so long as the same do not, individually or in the aggregate, 
materially impair the use, value, or marketability of such Real Estate; (i) presently existing or 
hereinafter created Liens in favor of the Agent for the benefit of the Agent and the Lenders; and 
(j) Liens expressly permitted under Section 6.6 of the Agreement. 

“Person” shall mean any individual, sole proprietorship, partnership, joint 
venture, trust, unincorporated organization, association, corporation, limited liability company, 
institution, public benefit corporation, other entity or government (whether federal, state, county, 
city, municipal, local, foreign, or otherwise, including any instrumentality, division, agency, 
body or department thereof). 
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“Plan” shall mean, at any time, an employee benefit plan, as defined in 
Section 3(3) of ERISA, which any Borrower maintains, contributes to, or has maintained, 
contributed to or had an obligation to contribute to at any time within the last seven years, or has 
an obligation to contribute to on behalf of participants who are or were employed by such 
Borrower or ERISA Affiliate. 

 “Prevailing Party” shall mean the party who is determined to have prevailed or 
who prevails by default or otherwise in any Litigation proceeding, and shall include a party who 
dismisses an action in exchange for consideration substantially equal to the relief sought in the 
Litigation proceeding. 

“Proceeds” shall mean “proceeds,” as such term is defined in the Code and, in any 
event, shall include (a) any and all proceeds of any insurance, indemnity, warranty or guaranty 
payable to any Borrower from time to time with respect to any of the Collateral, (b) any and all 
payments (in any form whatsoever) made or due and payable to any Borrower from time to time 
in connection with any requisition, confiscation, condemnation, seizure or forfeiture of all or any 
part of the Collateral by any Governmental Authority (or any Person acting under color of 
governmental authority), (c) any claim of any Borrower against third parties (i)  for past, present 
or future infringement of any Patent or Patent License, or (ii) for past, present or future 
infringement or dilution of any Copyright, Copyright License, Trademark or Trademark License, 
or (iii) for  injury to the goodwill associated with any Trademark or Trademark License, (d)  any 
recoveries by any Borrower against third parties with respect to any litigation or dispute 
concerning any of the Collateral, including claims arising out of the loss or nonconformity of, 
interference with the use of, defects in, infringement of rights in, or damage to, Collateral, (e) all 
amounts collected on, or distributed on account of, other Collateral, including dividends, interest, 
distributions and Instruments with respect to Investment Property and pledged Stock, and (f) any 
and all other amounts, rights to payment or other property acquired upon the sale, lease, license, 
exchange or other disposition of Collateral and all rights arising out of Collateral. 

“Qualified Plan” shall mean a Plan which is intended to be tax-qualified under 
Section 401(a) of the IRC. 

“Real Estate” shall have the meaning set forth in Section 3.5, and, for purposes of 
Section 6.15, shall also mean real property other than that set forth on Disclosure Schedule 3.5, 
acquired, leased or subleased by the Borrowers at any time. 

“Release” shall mean any release, spill, emission, leaking, pumping, pouring, 
emitting, emptying, escape, injection, deposit, disposal, discharge, dispersal, dumping, leaching 
or migration of Hazardous Material in the indoor or outdoor environment, including the 
movement of Hazardous Material through or on or in the air, soil, surface water, ground water or 
property. 

“Reorganization Plan” shall have the meaning set forth in Recital A.  

 Annex A-14 

“Retiree Welfare Plan” shall mean, at any time, a Plan that is a “welfare plan” as 
defined in Section 3(2) of ERISA, that provides for continuing coverage or benefits for any 
participant or any beneficiary of a participant after such participant’s termination of employment, 
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other than continuation coverage provided pursuant to Section 4980B of the IRC and at the sole 
expense of the participant or the beneficiary of the participant. 

“Security Agreement” shall mean the Security Agreement of even date herewith 
entered into by and between the Borrowers and the Agent, for the benefit of the Agent and the 
Lenders, as the same may be amended, restated, supplemented or otherwise modified from time 
to time in accordance with the terms thereof. 

“Software” shall mean all “software,” as such term is defined in the Code, now 
owned or hereafter acquired by any Borrower, other than software embedded in any category of 
goods, including all computer programs and all supporting information provided in connection 
with a transaction related to any program. 

“Solvent” shall mean, with respect to any Person on a particular date, that on such 
date (a) the fair value of the property of such Person is greater than the total amount of liabilities, 
including contingent liabilities, of such Person, (b) the present fair salable value of the assets of 
such Person is not less than the amount that will be required to pay the probable liability of such 
Person on its debts as they become absolute and matured, (c) such Person has not and will not 
incur debts or liabilities beyond such Person’s ability to pay as such debts and liabilities mature 
and (d) such Person is not engaged in a business or transaction, and is not about to engage in a 
business or transaction, for which such Person’s property would constitute an unreasonably small 
capital.  The amount of contingent liabilities (such as litigation, guarantees and pension plan 
liabilities) at any time shall be computed as the amount which, in light of all the facts and 
circumstances existing at the time, represents the amount which can be reasonably be expected to 
become an actual or matured liability. 

“Stock” shall mean all shares, options, warrants, general or limited partnership 
interests, membership or limited liability company interests or other equivalents (regardless of 
how designated) of or in a corporation, partnership, limited liability company or partnership or 
equivalent entity, whether voting or nonvoting, including common stock, preferred stock or any 
other “equity security” (as such term is defined in Rule 3a11-1 of the General Rules and 
Regulations promulgated by the Securities and Exchange Commission under the Securities 
Exchange Act of 1934, as amended).  For the avoidance of doubt, when used with respect to a 
nonprofit corporation, the term “Stock” shall mean shares of stock or membership interests 
having ordinary voting power to elect members of the governing board of such corporation. 

“Subordinated Debt” shall mean any Indebtedness of any Borrower subordinated 
to the Obligations in a manner and form satisfactory to the Agent and Lenders in their sole 
discretion, as to right and time of payment, any security therefor and any other rights and 
remedies thereunder. 

 Annex A-15 

 “Subsidiaries” shall mean, with respect to any Person, (a) any corporation(s) of 
which an aggregate of more than fifty percent (50%) of the outstanding Stock having ordinary 
voting power to elect a majority of the board of directors of such corporation (irrespective of 
whether, at the time, Stock of any other class or classes of such corporation shall have or might 
have voting power by reason of the happening of any contingency) is at the time, directly or 
indirectly, owned legally or beneficially by such Person and/or one or more Subsidiaries of such 
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Person, or with respect to which any such Person has the right to vote or designate the vote of 
fifty percent (50%) or more of such Stock whether by proxy, agreement, operation of law or 
otherwise, and (b) any partnership or limited liability company in which such Person and/or one 
or more Subsidiaries of such Person shall have an interest (whether in the form of voting or 
participation in profits or capital contribution) of more than fifty percent (50%) or of which any 
such Person is a general partner or may exercise the powers of a general partner, and the term  

 “Taxes” shall mean taxes, levies, imposts, deductions, Charges or withholdings, 
and all liabilities with respect thereto, excluding taxes imposed on or measured by the net income 
of any Lender by the jurisdiction under the law of which such Lender is organized or any 
political subdivision thereof, and, as to each of the foregoing, by the United States federal 
government. 

“Term Note A” shall have the meaning set forth in Section 1.1(a). 

“Term Note B” shall have the meaning set forth in Section 1.1(b). 

“Termination Date” shall mean the date on which the Loans have been 
indefeasibly repaid in full and all other Obligations under the Agreement and the other Loan 
Documents have been completely discharged. 

“Title IV Plan” shall mean a Pension Plan, as defined in Section 3(2) of ERISA 
(other than a Multiemployer Plan), that is covered by Title IV of ERISA and that any Borrower 
or ERISA Affiliate maintains, contributes to or has an obligation to contribute to on behalf of 
participants who are or were employed by any of them. 

“Trademarks” shall mean all of the following now owned or hereafter acquired by 
any Borrower: (a) all trademarks, trade names, corporate names, business names, trade styles, 
service marks, logos, other source or business identifiers, prints and labels on which any of the 
foregoing have appeared or appear, designs and General Intangibles of like nature (whether 
registered or unregistered), now owned or existing or hereafter adopted or acquired, all 
registrations and recordings thereof, and all applications in connection therewith, including 
registrations, recordings and applications in the United States Patent and Trademark Office or in 
any similar office or agency of the United States, any state or territory thereof, or any other 
country or any political subdivision thereof; (b) all reissues, extensions or renewals thereof; and 
(c) all goodwill associated with or symbolized by any of the foregoing. 

“Trademark License” shall mean rights under any written agreement now owned 
or hereafter acquired by any Borrower granting any right to use any Trademark. 

“Unfunded Pension Liability” shall mean, at any time, the aggregate amount, if 
any, of the sum of (a) the amount by which the present value of all accrued benefits under each 
Title IV Plan exceeds the fair market value of all assets of such Title IV Plan allocable to such 
benefits in accordance with Title IV of ERISA, all determined as of the most recent valuation 
date for each such Title IV Plan using the actuarial assumptions for funding purposes in effect 
under such Title IV Plan, and (b) for a period of five (5) years following a transaction which 
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would be covered by Section 4069 of ERISA, the liabilities (whether or not accrued) that could 
be avoided by a Borrower or ERISA Affiliate as a result of such transaction. 

“Weinberg Space Leases” shall mean (a) the Office Space Lease between Liliha 
Partners, LP, as landlord, and SFMC, as tenant, with respect to leased space on the fifth floor of 
the Weinberg Medical Pavilion, as assigned by SFMC to SFH-Liliha, and (b) the Sublease 
Agreement between SFMC, as sublessor, and SFHH-Liliha, as sublessee, with respect to leased 
space on the B-1 floor of the Weinberg Medical Pavilion. 

All other undefined terms contained in any of the Loan Documents shall, unless 
the context indicates otherwise, have the meanings provided for by the Code to the extent the 
same are used or defined therein; provided, that in the event that any term is defined differently 
in different Articles or Divisions of the Code, the definition thereof contained in Article or 
Division 9 shall control.  Unless otherwise specified, references in the Agreement or any of the 
Appendices to a section, subsection or clause refer to such section, subsection or clause as 
contained in the Agreement.  The words “herein,” “hereof” and “hereunder” and other words of 
similar import refer to the Agreement as a whole, including all Appendices, as the same may 
from time to time be amended, restated, modified or supplemented, and not to any particular 
section, subsection or clause contained in the Agreement or any such Appendices. 

Wherever from the context it appears appropriate, each term stated in either the 
singular or plural shall include the singular and the plural, and pronouns stated in the masculine, 
feminine or neuter gender shall include the masculine, feminine and neuter genders.  The words 
“including”, “includes” and “include” shall be deemed to be followed by the words “without 
limitation”; references to Persons include their respective successors and assigns (to the extent 
and only to the extent permitted by the Loan Documents) or, in the case of governmental 
Persons, Persons succeeding to the relevant functions of such Persons; and all references to 
statutes and related regulations shall include any amendments of the same and any successor 
statutes and regulations.  Whenever any provision in any Loan Document refers to the 
knowledge (or an analogous phrase) of a Borrower, such words are intended to signify that such 
Borrower has actual knowledge or awareness of a particular fact or circumstance or that such  
Borrower, after due inquiry of those officers, administrators, department directors, and other 
senior management personnel of such Borrower and each of the Subsidiaries who would be 
reasonably likely to have knowledge or awareness of such particular fact or circumstance, would 
have known or been aware of such fact or circumstance. 
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ANNEX B (Section 4.1(a)) 

to 

LOAN AGREEMENT 

FINANCIAL STATEMENTS AND PROJECTIONS –  REPORTING 

The Borrowers shall deliver or cause to be delivered to the Agent and Lenders the 
following: 

(a) Monthly and Quarterly Financials.  Within thirty (30) days after the end of 
each Fiscal Month and each Fiscal Quarter, as applicable, financial information regarding the 
Borrowers, consisting of combined and combining (i) unaudited balance sheets as of the close of 
such Fiscal Month or Fiscal Quarter, (ii) unaudited statements of income and cash flows (as to 
cash flow only on a consolidated basis) for such Fiscal Month or Fiscal Quarter, as applicable, 
and the portion of the Fiscal Year ending as of the close of such Fiscal Month or Fiscal Quarter, 
setting forth in comparative form the figures for the corresponding periods in the prior Fiscal 
Year, all prepared in accordance with GAAP (except for the absence of notes and subject to 
normal year-end adjustments), and (iii) a report on outstanding Accounts as of the end of the 
Fiscal Month or Fiscal Quarter, as applicable, including a trial balance showing Accounts aged 
(from invoice due date) 1 to 30 days, 31 to 60 days, 61 to 90 days and 91 days or more, 
accompanied by such supporting detail and documentation as shall reasonably be requested by 
the Agent.  The monthly and quarterly financial information so delivered shall be accompanied 
by a Compliance Certificate to the following effect: 

(i) Each monthly or quarterly Compliance Certificate shall state (A) that the 
financial information has been prepared in accordance with GAAP (except for the absence of 
notes and subject to normal year-end adjustments) and presents fairly the financial position and 
results of operations of the Borrower, on a consolidated and consolidating basis, in each case as 
at the end of such Fiscal Month or Fiscal Quarter, as applicable, and for the period then ended 
and (ii) any other information presented is true, correct and complete in all material respects and 
that there was no Default or Event of Default in existence as of such time or, if a Default or 
Event of Default shall have occurred and be continuing, describing the nature thereof and all 
efforts undertaken to cure such Default or Event of Default.  

(ii)  In addition, each quarterly Compliance Certificate shall (A) contain a 
statement prepared in reasonable detail showing the calculations used in determining compliance 
with each of the financial covenants set forth on Annex D,  (B) state that all representations and 
warranties of the Borrowers under the Loan Agreement remain true and correct in all material 
respects, as if made on the date of the Compliance Certificate, except that representations and 
warranties relating to a specific date or period shall be certified as true and correct as of such 
specified date or for such specified period, as applicable, and (C) state that all of the covenants 
contained in Section 5 of the Agreement have been continuously complied with in all respects 
since the Closing Date and that none of the covenants contained in Section 6 of the Agreement 
have been violated since the Closing Date.  Notwithstanding the foregoing, if the statement 
 Annex B-1 
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required by clause (B) above cannot be made because a representation or warranty is not true and 
correct in all material respects as of the date of the Compliance Certificate, the Compliance 
Certificate shall instead identify the representation or warranty in question and disclose in 
reasonable detail the facts and circumstances which made or make the representation or warranty 
untrue and incorrect.   

(b) Operating Plan.  As soon as available, but not later than thirty (30) days 
prior to the end of each Fiscal Year, an annual operating plan for each Borrower, approved by its 
governing board, for the following Fiscal Year, which will include a statement of all of the 
material assumptions on which such plan is based, will include monthly balance sheets and a 
monthly budget for the following year and will integrate sales, gross profits, operating expenses, 
operating profit, and cash flow projections for such Borrower, all prepared on the same basis and 
in similar detail as that on which operating results are reported (and in the case of cash flow 
projections, representing management’s good faith estimates of future financial performance 
based on historical performance), and including plans for personnel, Capital Expenditures and 
facilities.  Such operating plans shall be updated as of the end of each Fiscal Quarter and contain 
a comparison of the actual quarterly results achieved with the budgeted figures for that Fiscal 
Quarter, indicating the reason for any significant budget variance, and a copy of each such 
updated operating plan and budget variance report shall be delivered to the Agent and the 
Lenders within thirty (30) days after the end of each Fiscal Quarter.   

 (c) Annual Audited Financials.  Within one hundred twenty (120) days after 
the end of each Fiscal Year, audited Financial Statements for the Borrowers on a combined basis, 
consisting of balance sheets and statements of income and retained earnings and cash flows, 
setting forth in comparative form in each case the figures for the previous Fiscal Year, which 
Financial Statements shall be prepared in accordance with GAAP, certified as to such 
consolidated statements without qualification, by an independent certified public accounting firm 
of national standing or otherwise acceptable to the Agent.  Such Financial Statements shall be 
accompanied by (i) a statement prepared in reasonable detail showing the calculations used in 
determining compliance with each of the financial covenants set forth on Annex D, (ii) a report 
from such accounting firm to the effect that, in connection with their audit examination, nothing 
has come to their attention to cause them to believe that a Default or Event of Default has 
occurred (or specifying those Defaults and Events of Default that they became aware of), it being 
understood that such audit examination extended only to accounting matters and that no special 
investigation was made with respect to the existence of Defaults or Events of Default, (iii) the 
annual letters to such accountants in connection with their audit examination detailing contingent 
liabilities and material litigation matters, and (iv) the certification of the Chief Financial Officer 
of SFHH (joined in by the Chief Financial Officers of the other Borrowers with respect to 
matters pertaining to such Borrowers) that all such Financial Statements have been prepared in 
accordance with GAAP and present fairly the financial position, results of operations and 
statements of cash flows of the Borrowers on a combined and combining basis (to the extent 
applicable), as at the end of such year and for the period then ended, and that there was no 
Default or Event of Default in existence as of such time or, if a Default or Event of Default shall 
have occurred and be continuing, describing the nature thereof and all efforts undertaken to cure 
such Default or Event of Default. 

 Annex B-2 
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(d) Management Letters.  Within five (5) Business Days after receipt thereof 
by the Borrowers, copies of all management letters, exception reports or similar letters or reports 
received by the Borrowers from their independent certified public accountant. 

(e) Default Notices.  As soon as practicable, and in any event within two (2) 
Business Days after an executive officer of any Borrower has knowledge of the existence of any 
Default, Event of Default or other event which has had or will have a Material Adverse Effect, 
telephonic, telecopied, or electronic mail notice specifying the nature of such Default or Event of 
Default or other event, including the anticipated effect thereof, which notice, if given 
telephonically, shall be promptly confirmed in writing on the next Business Day. 

(f) Filings and Press Releases.  Promptly upon their becoming available, 
copies of (i) such reports filed by the Borrowers with governmental or private regulatory 
authorities as may be requested by the Agent, and (iii) all press releases and other statements 
made available by any Borrower to the public concerning material changes or developments in 
the business of such Borrower. 

(g) Supplemental Disclosure.  Supplemental disclosure, if any, required by 
Section 5.7 of the Agreement. 

(h) Litigation.  Promptly upon any Borrower learning thereof, written notice 
of any Litigation commenced or threatened against such Borrower that (i) seeks damages in 
excess of (A) One Million Dollars ($1,000,000) if such damages are covered by insurance, or (B) 
Two Hundred Fifty Thousand Dollars ($250,000) if such damages are not covered by insurance; 
(ii) seeks injunctive relief; (iii) is asserted or instituted against any Plan, its fiduciaries or its 
assets or against such Borrower or an ERISA Affiliate in connection with any Plan, and such 
Litigation could have or be expected to have a Material Adverse Effect, (iv) alleges criminal 
misconduct by the Borrower; (v) alleges the violation of any law regarding, or seeks remedies in 
connection with, any Environmental Liabilities, and such Litigation could have or be expected to 
result in damages in excess of Two Hundred Fifty Thousand Dollars ($250,000); (vi) involves 
any product recall, and such Litigation could have or be expected to have a Material Adverse 
Effect; or (vii) is asserted by or on behalf of any Payor, and such Litigation could have or be 
expected to result in damages in excess of Five Hundred Thousand Dollars ($500,000). 

(i) Insurance Notices.  Disclosure of losses or casualties required by 
Section 5.5 of the Agreement. 

(j) Lease and Contract Default Notices.  Copies of (i) any and all default 
notices received under or with respect to any leased location (other than any location leased from 
a Lender) or public warehouse where Collateral is located or with respect to any lease for 
personal property, if the value of the Collateral or personal property in question exceeds Two 
Hundred Fifty Thousand Dollars ($250,000), (ii) any and all default notices received under or 
with respect to any material contracts of any Borrower, and (iii) such other notices or documents 
as the Agent may request in its reasonable discretion. 

 Annex B-3 

(k) Lease Amendments.  Copies of all material amendments to real estate 
leases. 
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(l) Other Documents.  Such other financial and other information respecting 
the Borrowers’ business or financial condition as the Agent shall reasonably request from time to 
time. 
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ANNEX C (Section 4.1(b)) 

to 

LOAN AGREEMENT 

COLLATERAL REPORTS 

The Borrowers shall deliver or cause to be delivered to the Agent and Lenders the 
following: 

(a) Upon reasonable request by the Agent, reports on the condition of the 
Collateral and any additions thereto or dispositions thereof, in form and substance reasonably 
satisfactory to the Agent;    

(b) Upon reasonable request by the Agent, (i) a listing of government 
contracts of the Borrowers subject to the Federal Assignment of Claims Act of 1940, and (ii) a 
list of any applications for the registration of any Patent, Trademark or Copyright with the 
United States Patent and Trademark Office, the United States Copyright Office or any similar 
office or agency which any Borrower has filed in the prior Fiscal Quarter; 

(c) Such copies of appraisals of the Borrowers’ assets as the Agent may 
reasonably request at any time after the occurrence and during the continuance of a Default or an 
Event of Default, such appraisals to be conducted by an appraiser, and in form and substance, 
reasonably satisfactory to the Agent; and 

(d) Such other reports, statements and reconciliations with respect to the 
Collateral as the Agent shall from time to time reasonably request in its reasonable discretion, 
including electronic transmission of such data. 

    

 Annex C-1 
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ANNEX D (Section 5.4) 

to 

LOAN AGREEMENT 

FINANCIAL COVENANTS 

The Borrowers shall comply with each of the Financial Covenants set forth in this 
Annex F, each of which shall be calculated in accordance with GAAP consistently applied. 

(a) Fixed Charge Coverage Ratio.  The Borrowers shall, at each Fiscal 
Quarter end after the Closing Date, have a Fixed Charge Coverage Ratio, on a trailing twelve 
month basis, not less than the following: 

 
 

Period 

  
 

Minimum Ratio 
Closing Date to  June 30, ______   
July 1, ____ to June 30, ____   
Thereafter   

 

(b) Minimum Liquidity.   The Borrower shall, at each Fiscal Quarter end after 
the Closing Date, have a Current Ratio not less than the following:     

Period  Minimum Ratio 
Closing Date to June 30, ____    
July 1, ____ to June 30, ____   
July 1, ____ to June 30, ____   
Thereafter   

 

 (c) Minimum Unrestricted Cash on Hand.  The Borrower shall, at each Fiscal 
Quarter end, maintain unrestricted cash on hand at least equal to the following: 

 
 

Period 

  
Minimum Balance 

(Days of Operating Expenses)* 
Closing Date to June 30, ____    
July 1, ____ to June 30, ____   
July 1, ____ to June 30, ____   
Thereafter   

_______ 
* Each calculation based on operating expenses for the Fiscal Quarter then ended. 
 
Any provision of the Loan Agreement to the contrary notwithstanding, failure to maintain the 
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foregoing minimum balance of unrestricted cash on hand shall not constitute an Event of Default 
unless such failure occurs at any time during any two consecutive Fiscal Quarters. 

 
(d) Interest Coverage Ratio.  The Borrower shall, at each Fiscal Quarter end 

after the Closing Date, have an Interest Coverage Ratio, on a trailing twelve month basis, not less 
than the following: 

 
 

Period 

  
 

Minimum Ratio 
Closing Date to June 30, ___    
July 1, ___ to June 30, ____   
July 1, ____ to June 30, ____   
Thereafter   

 

Unless otherwise specifically provided herein, any accounting term used in the 
Agreement shall have the meaning customarily given such term in accordance with GAAP, and 
all financial computations hereunder shall be computed in accordance with GAAP consistently 
applied.  That certain items or computations are explicitly modified by the phrase “in accordance 
with GAAP” shall in no way be construed to limit the foregoing.  If any “Accounting Changes” 
(as defined below) occur and such changes result in a change in the calculation of the financial 
covenants, standards or terms used in the Agreement or any other Loan Document, then the 
Borrowers and the Lenders agree to enter into negotiations in order to amend such provisions of 
the Agreement so as to equitably reflect such Accounting Changes with the desired result that the 
criteria for evaluating the Borrowers’ financial condition shall be the same after such Accounting 
Changes as if such Accounting Changes had not been made.  “Accounting Changes” means:  (i) 
changes in accounting principles required by the promulgation of any rule, regulation, 
pronouncement or opinion of the Financial Accounting Standards Board of the American 
Institute of Certified Public Accountants (or any successor thereto or any agency with similar 
functions); (ii) changes in accounting principles concurred in by Borrowers’ certified public 
accountants; (iii) purchase accounting adjustments under A.P.B. 16 or 17 and EITF 88 16, and 
the application of the accounting principles set forth in FASB 109, including the establishment of 
reserves pursuant thereto and any subsequent reversal (in whole or in part) of such reserves; and 
(iv) the reversal of any reserves established as a result of purchase accounting adjustments.  All 
such adjustments resulting from expenditures made subsequent to the Closing Date (including 
capitalization of costs and expenses or payment of pre-Closing Date liabilities) shall be treated as 
expenses in the period the expenditures are made and deducted as part of the calculation of 
EBIDA in such period.  If the Borrowers and the Lenders agree upon the required amendments, 
then after appropriate amendments have been executed and the underlying Accounting Change 
with respect thereto has been implemented, any reference to GAAP contained in the Agreement 
or in any other Loan Document shall, only to the extent of such Accounting Change, refer to 
GAAP consistently applied after giving effect to the implementation of such Accounting 
Change.  If the Borrowers and the Lenders cannot agree upon the required amendments within 
30 days following the date of implementation of any Accounting Change, then all Financial 
Statements delivered and all calculations of financial covenants and other standards and terms in 
accordance with the Agreement and the other Loan Documents shall be prepared, delivered and 
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made without regard to the underlying Accounting Change.  For purposes of Section 7.1, a 
breach of a Financial Covenant contained in this Annex D shall be deemed to have occurred as 
of any date of determination by the Agent or as of the last day of any specified measurement 
period, regardless of when the Financial Statements reflecting such breach are delivered to the 
Agent. 
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ANNEX E (Section 10.10) 

to 

LOAN AGREEMENT 

NOTICE ADDRESSES 

 Annex E-1 
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EXHIBIT 1.1 
to 

LOAN AGREEMENT 
 

FORM OF TERM NOTE 
 

PROMISSORY NOTE 

(Term Loan[A][B]) 

 

$_________ Honolulu, Hawaii 

FOR VALUE RECEIVED, the undersigned (the “Borrowers”) HEREBY 
JOINTLY AND SEVERALLY PROMISE TO PAY to the order of St. Francis Healthcare 
System of Hawaii, as Agent (the “Agent”) for itself, St. Francis Medical Center and St. Francis 
Medical Center-West, as Lenders (the “Lenders”), in lawful money of the United States of 
America and in immediately available funds, the amount of ______________ DOLLARS 
($_________). 

This Promissory Note (this “Note”) is issued pursuant to the Loan Agreement 
dated as of ____________ ____, 2010 (as the same may be amended, restated, supplemented or 
otherwise modified from time to time, the “Loan Agreement”) by and among Borrowers, the 
Agent and the Lenders.  All capitalized terms used and not otherwise defined herein shall have 
the meanings set forth in the Loan Agreement.  This Note is Term Note [A][B] referred to in the 
Loan Agreement, and is entitled to the benefit and security of the Loan Agreement and all of the 
other Loan Documents referred to in the Loan Agreement.  Reference is hereby made to the 
Loan Agreement, the terms of which are hereby incorporated by reference, for a statement of all 
of the terms and conditions under which the loan evidenced hereby is made and is to be repaid.   

The principal amount of the indebtedness evidenced hereby shall be payable in 
the amount and on the date specified in the Loan Agreement.  Interest thereon shall be paid until 
such principal amount is paid in full at the applicable interest rate and at the times as are 
specified in the Loan Agreement. 

If any payment on this Note becomes due and payable on a day other than a 
Business Day, the maturity thereof shall be extended to the next succeeding Business Day and, 
with respect to payments of principal, interest thereon shall be payable at the then applicable rate 
during such extension. 

Upon and after the occurrence of an Event of Default, this Note may, as provided 
in the Loan Agreement, and without demand, notice or legal process of any kind, be declared and 
immediately shall become, due and payable. 
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Time is of the essence of this Note.  Demand, presentment, protest and notice of 
nonpayment and protest are hereby unconditionally, irrevocably and absolutely waived by 
Borrowers. 

THIS NOTE SHALL BE INTERPRETED, GOVERNED BY AND CONSTRUED 
IN ACCORDANCE WITH, THE LAW OF THE STATE OF HAWAII. 

   

 ST. FRANCIS HOSPITALS HAWAII,  
as Borrower  

By:       
Name:   
Title:    

ST. FRANCIS HOSPITAL-LILIHA,  
as Borrower  

By:       
Name:   
Title: 

ST. FRANCIS HOSPITAL-EWA,  
as Borrower  

By:       
Name:   
Title: 
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SECURITY AGREEMENT 

 

THIS SECURITY AGREEMENT (as the same may be amended, restated, 
supplemented, or otherwise modified from time to time, the “Security Agreement”) is made and 
entered into on __________________ ____, 2010, by and between St. Francis Hospitals Hawaii, 
a Hawaii nonprofit corporation (the “Debtor”), and ST. FRANCIS HEALTHCARE SYSTEM 
OF HAWAII, a Hawaii nonprofit corporation (“SFHS”), as agent (in such capacity, the 
“Secured Party”) for the benefit of the Lender Group (as such term is defined below). 

RECITALS 

A. Pursuant to the terms of the Second Amended Joint Plan of Reorganization for 
Hawaii Medical Center LLC, Hawaii Medical Center West, LLC, and Hawaii Medical Center 
East, LLC proposed by St. Francis Healthcare System of Hawaii, St. Francis Medical Center, and 
St. Francis Medical Center-West dated March 12, 2010, filed in the United States Bankruptcy 
Court for the District of Hawaii (the “Bankruptcy Court”) in the case of CHA Hawaii, LLC et 
al., Case No. 08-01369 (as it may be modified, amended, or supplemented from time to time, the 
“Reorganization Plan”), as confirmed by the Bankruptcy Court pursuant to the 
_______________ entered on _______________ ____, 2010, the Debtor and St. Francis 
Hospital-Liliha, a Hawaii nonprofit corporation (“Liliha”), and St. Francis Hospital-Ewa, a 
Hawaii nonprofit corporation (“Ewa”), together acquired substantially all of the assets 
constituting the hospital acute care and outpatient services business of Hawaii Medical Center 
LLC, a Hawaii limited liability company, Hawaii Medical Center East, LLC, a Hawaii limited 
liability company, and Hawaii Medical Center West, LLC, a Hawaii limited liability company. 

B. Pursuant to the terms and subject to the conditions contained in the 
Reorganization Plan, the Secured Party, on its own behalf and as agent for the benefit of SFHS, 
St. Francis Medical Center, a Hawaii nonprofit corporation (“SFMC”), and St. Francis Medical 
Center-West, a Hawaii nonprofit corporation (“SFMC-West”) (the Secured Party, SFHS, SFMC, 
and SFMC-West together being the “Lender Group”), agreed to accept from the Debtor, Liliha, 
and Ewa (together, the “St. Francis Hospital Debtors”) a Secured Promissory Note in the 
original principal amount of Twenty Million Dollars ($20,000,000) (the “Term Note A”) and a 
Secured Promissory Note in the original principal amount of Thirty-Seven Million Five Hundred 
Thousand Dollars ($37,500,000) (the “Term Note B;” the Term Note A and the Term Note B are 
together referred to herein as the “Promissory Notes”) to evidence the St. Francis Hospital 
Debtors’ obligation to pay to the Lender Group certain of the obligations set forth in the 
Reorganization Plan.  The Promissory Notes were issued by the St. Francis Hospital Debtors to 
the Lender Group pursuant to the terms of a Loan Agreement dated of even date herewith (the 
“Loan Agreement”). 

C. The Lender Group has indicated to the Debtor, and the Debtor has acknowledged, 
that the Lender Group would be unwilling to propose the Reorganization Plan for confirmation, 
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to enter into the Loan Agreement or any of the other Loan Documents (as such term is defined in 
the Loan Agreement), or to accept the Promissory Notes from the St. Francis Hospital Debtors, 
absent the granting of a security interest in and a lien upon all of the assets and property of the 
Debtor and the execution and delivery of this Security Agreement to secure repayment of the 
obligations created thereby and by any and all other agreements, instruments, and documents 
executed in connection therewith or as collateral security therefor.   

D. In order to induce the Lender Group to propose the Reorganization Plan for 
confirmation and to accept the Promissory Notes and each of the other Loan Documents and all 
of the obligations existing or arising from time to time thereunder, the Debtor has agreed hereby 
to pledge and grant to the Secured Party, as agent for the benefit of the Lender Group, a security 
interest in and lien upon the entirety of the Debtor’s properties and assets which are now owned 
or hereafter acquired by the Debtor. 

E. The Lender Group has also required that it receive, in addition to this Security 
Agreement, the benefits of (1) substantially similar Security Agreements from each of Liliha and 
Ewa, (2) one or more Leasehold Mortgages from the Debtor in favor and for the benefit of the 
Secured Party, as agent for the benefit of the Lender Group (the “Leasehold Mortgages”), 
granting mortgages on all of the real property of the Debtor, and (3) one or more Uniform 
Commercial Code Financing Statements sufficient to perfect the security interest in and lien 
upon all collateral granted to the Secured Party, as agent for the benefit of the Lender Group, as 
security for repayment of the amounts represented and evidenced by the Promissory Notes and 
the Loan Documents (the “Financing Statements”), as a condition concurrent to the Lender 
Group’s proposal of the Reorganization Plan for confirmation, the execution and delivery of the 
Loan Documents by the Lender Group, and the acceptance of the Promissory Notes.  This 
Security Agreement, the Security Agreements of Liliha and Ewa, the Leasehold Mortgages, and 
the Financing Statements form a part of the Loan Documents. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the 
obligations existing under the Reorganization Plan and the Loan Documents, and for other good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged by each 
of the parties, and intending to be legally bound hereby, the Debtor and the Secured Party, on its 
own behalf and as agent for the benefit of the Lender Group, hereby agree as follows: 

1. Grant of Security. 

(a) Grant of Security Interest.  To secure the prompt and complete payment, 
performance, and observance in full of the Secured Obligations (as defined in Section 2), and to 
ensure the observance and performance in full of all the terms, provisions, agreements and 
covenants of the Secured Obligations and this Security Agreement, the Debtor hereby grants, 
assigns, conveys, mortgages, pledges, hypothecates, and transfers to the Secured Party, as agent 
for the benefit of the Lender Group, a security interest in and lien upon (the “Security Interest”) 
all of the Debtor’s right, title and interest in, and to, all personal property and other assets, 
whether now owned by or hereafter owing to or hereafter acquired by or arising in favor of the 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 117 of
 217



3 
227429.1 

 

Debtor, whether now existing or hereafter coming into existence, and whether owned or 
consigned by or to, or leased from or to the Debtor, and regardless of where located, and all 
royalties, Proceeds, products, and accessions thereof, including the following (collectively, the 
“Collateral”) (All capitalized terms which are used in this Section 1(a) without contextual 
definition shall have the respective meanings which are ascribed to such terms in Section 1(b) 
below.): 

(i) All “Accounts,”  as such term is defined in the Code, now owned 
or hereafter acquired by the Debtor and, in any event, including (1) all accounts 
receivable, other receivables, book debts and other forms of obligations (other than forms 
of obligations evidenced by chattel paper, documents or instruments) now owned or 
hereafter received or acquired by or belonging or owing to the Debtor, whether arising 
out of goods sold or services rendered by the Debtor or from any other transaction 
(including any such obligations which may be characterized as an account or contract 
right under the Code), (2) all of the Debtor’s rights in, to and under all purchase orders or 
receipts now owned or hereafter acquired by the Debtor for goods or services, (3) all of 
the Debtor’s rights to any goods represented by any of the foregoing (including all unpaid 
sellers’ rights of rescission, replevin, reclamation and stoppage in transit and rights to 
returned, reclaimed or repossessed goods), (4) all monies due or to become due to the 
Debtor, under all purchase orders and contracts for the sale of goods or the performance 
of services or both by the Debtor or in connection with any other transaction (whether or 
not yet earned by performance on the part of the Debtor) now or hereafter in existence, 
including the right to receive the proceeds of said purchase orders and contracts and 
(5) all collateral security and guarantees of any kind, now or hereafter in existence, given 
by any Person (as defined in Section 24) with respect to any of the foregoing. 

(ii) All “As-Extracted Collateral,” as such term is defined in the Code, 
now owned or hereafter acquired by the Debtor, wherever located 

(iii) All “Chattel Paper,” as such term is defined in the Code, now 
owned or hereafter acquired by the Debtor, wherever located. 

(iv) All “Contracts” now owned or hereafter acquired by the Debtor 
and, in any event, including all contracts, undertakings or agreements (other than the 
rights evidenced by chattel paper, documents or instruments) in or under which the 
Debtor may now or hereafter have any right, title or interest, including any and all 
agreements relating to the terms of payment or the terms of performance of any account. 

(v) All “Deposit Accounts” as such term is defined in the Code, 
including, without limitation, all deposit, concentration, lockbox, disbursement, savings, 
investment, trust, escrow, or other accounts now or hereafter established by the Debtor 
with any banks, trust companies, or other similar institutions, depositories, or any other 
Person and wherever located, and all cash and other instruments and items deposited 
therein from time to time, wherever located. 
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(vi) All “Documents,” as such term is defined in the Code, now owned 
or hereafter acquired by the Debtor, wherever located. 

(vii) All “Equipment,” as such term is defined in the Code, now owned 
or hereafter acquired by the Debtor, wherever located and, in any event, including all of 
the Debtor’s machinery and equipment, including diagnostic, laboratory, monitoring, 
testing, treatment, and therapeutic devices, repair and processing equipment, machine 
tools, data processing and computer equipment with software and peripheral equipment 
(other than software constituting part of the Accounts), and all engineering, processing 
and manufacturing equipment, office machinery, furniture, materials handling equipment, 
tools, attachments, accessories, automotive equipment, trailers, trucks, motor vehicles, 
rolling stock and other equipment of every kind and nature, trade fixtures and fixtures not 
forming a part of real property, all whether now owned or hereafter acquired, and 
wherever situated, together with all additions and accessions thereto, replacements 
therefor, all parts and supplies therefor, all substitutes for any of the foregoing, fuel 
therefor, and all manuals, drawings, instructions, warranties and rights with respect 
thereto, and all products and proceeds thereof and condemnation awards and insurance 
proceeds with respect thereto. 

(viii) All “Farm Products,” as such term is defined in the Code, now 
owned or hereafter acquired by the Debtor, wherever located. 

(ix) All “Fixtures,” as such term is defined in the Code, now owned or 
hereafter acquired by the Debtor, wherever located. 

(x) All “General Intangibles,” as such term is defined in the Code, 
now owned or hereafter acquired by the Debtor, and, in any event, including all right, 
title and interest which the Debtor may now or hereafter have in or under any contract, all 
customer, supplier, and patient lists, Licenses, Copyrights, Trademarks, Patents, and all 
applications therefor and reissues, extensions or renewals thereof, rights in Intellectual 
Property, “Payment Intangibles” and “Software” (as such terms are defined in the Code), 
interests in partnerships, limited liability companies and limited liability partnerships, 
joint ventures and other business associations, licenses, permits, copyrights, trade secrets, 
proprietary or confidential information, inventions (whether or not patented or 
patentable), technical information, procedures, designs, knowledge, know-how, software, 
data bases, data, skill, expertise, experience, processes, models, drawings, materials and 
records, goodwill (including the goodwill associated with any Trademark or Trademark 
License), all rights and claims in or under insurance policies (including insurance for fire, 
damage, loss and casualty, whether covering personal property, real property, tangible 
rights or intangible rights, all liability, life, key man and business interruption insurance, 
and all unearned premiums), uncertificated securities, choses in action, deposit, checking 
and other bank accounts, rights to receive tax refunds and other payments, rights of 
indemnification, all books and records, correspondence, credit files, invoices and other 
papers, including without limitation all tapes, cards, computer runs, electronic or 
magnetic files or records, and other papers and documents in the possession or under the 
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control of the Debtor or any computer bureau or service company from time to time 
acting for the Debtor. 

(xi) All “Goods,” as such term is defined in the Code, now owned or 
hereafter acquired by the Debtor, wherever located. 

(xii) All “Health-Care-Insurance Receivables,” as such term is defined 
in the Code, now owned or hereafter arising from the provision of health care services or 
sales of goods in connection therewith, regardless of whether involving a claim under a 
policy of insurance, and all money, contract rights, documents, instruments, deposit 
accounts, securities and investment property with respect thereto, and all of the Debtor’s 
rights, remedies, security, liens and Supporting Obligations, in, to and in respect of the 
foregoing, including rights of stoppage in transit, replevin, repossession and reclamation 
and other rights and remedies of an unpaid vendor, lienor or secured party, guaranties or 
other contracts of suretyship with respect to the Health-Care-Insurance Receivables, 
accounts, deposits or other security for the obligation of any account debtor, and credit 
and other insurance. 

(xiii) All “Instruments,” as such term is defined in the Code, now 
owned or hereafter acquired by the Debtor, wherever located, and, in any event, including 
all certificated securities, all certificates of deposit and all notes, including promissory 
notes, and other evidences of indebtedness, including, without limitation, instruments that 
constitute, or are a part of a group of writings that constitute, chattel paper. 

(xiv) All “Inventory,” as such term is defined in the Code, now or 
hereafter owned or acquired by the Debtor, wherever located and, in any event, including 
inventory, merchandise, goods and other personal property which is held by or on behalf 
of the Debtor for sale, rental, lease, or consumption, or is furnished or is to be furnished 
under a contract of service, or which constitute raw materials, work in process, finished 
goods or materials used or consumed or to be used or consumed in the Debtor’s business 
or in the delivery of services, processing, production, packaging, promotion, or shipping 
of the same, including, without limitation, drugs, pharmaceuticals, and medications, food, 
medical, maintenance, laboratory, shop, repair, office and other supplies, consumables, 
disposables, linens, and other similar items of tangible personal property. 

(xv) All “Investment Property,” as such term is defined in the Code, 
now or hereafter owned or acquired by the Debtor, and wherever located, and, in any 
event, including, without limitation: (1) all securities, whether certificated or 
uncertificated, including stocks, bonds, interests in limited liability companies and 
limited liability partnerships, partnership interests, joint venture interests, treasuries, 
certificates of deposit, and mutual fund shares; (2) all securities entitlements of the 
Debtor, including the rights of the Debtor to any securities account and the financial 
assets held by a securities intermediary in such securities account and any free credit 
balance or other money owing by any securities intermediary with respect to that 
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account; (3) all securities accounts held by the Debtor; (4) all commodity contracts held 
by the Debtor; and (5) all commodity accounts held by the Debtor. 

(xvi) All “Letter-of-Credit Rights,” as such term is defined in the Code, 
now or hereafter owned or acquired by the Debtor. 

(xvii) All “Supporting Obligations,” as such term is defined in the Code, 
now or hereafter owned or acquired by the Debtor, and including, without limitation, 
rights ancillary to, or arising in any way in connection with, any of the Collateral, 
including security agreements securing any of the Collateral, guaranties guarantying any 
of the Collateral, notes and drafts representing any of the Collateral, the right to returned 
goods, warranty claims with respect to the Collateral, amounts owed in connection with 
the short term use or licensing of any of the Collateral, and government payments in 
connection with the purchase or agreement not to produce any of the Collateral. 

(xviii) All right, title, and interest, now or hereafter owned, existing, 
acquired, or arising, directly or indirectly, in and to the Debtor’s membership interest in 
SFMC Joint Ventures, LLC, a Hawaii limited liability company (“SFMC Joint 
Ventures”), including, without limitation, (1) the Units and Percentage Interest 
representing the Debtor’s membership interest and all rights of the Debtor as a member of 
SFMC Joint Ventures, (2) all economic interests therein, (3) all voting, management, and 
other beneficial and equitable rights therein, (4) all rights, preferences, privileges, and 
benefits created, existing, or arising now or in the future under the Operating Agreement 
of SFMC Joint Ventures, the Hawaii Uniform Limited Liability Company Act, other 
applicable law, and otherwise, (5) all other securities of SFMC Joint Ventures which the 
Debtor may now or hereafter own, control, or hold, (6) all cash and non-cash 
distributions made, declared, or available to be made by SFMC Joint Ventures to the 
Debtor, (7) all cash and non-cash distributions received by or otherwise distributed to the 
Debtor, (8) all rights of the Debtor to receive distributions and to share in the capital and 
profits of SFMC Joint Ventures, whether upon its dissolution or liquidation, or otherwise, 
(9) all rights of the Debtor in and to the certificates and other instruments evidencing the 
items described in clauses (1) through (8) above, and (10) any and all Proceeds of any of 
the foregoing (collectively, the “SFMC Joint Ventures Membership Interest”), together 
with any and all new, substituted, or additional interests or securities issued by reason of 
any dividend, distribution, membership interest split or reverse split or composition, spin-
off, split-up, reclassification, combination, consolidation, readjustment, reorganization, 
merger, conversion, exchange, liquidation, or other change declared by or made in the 
capital structure of SFMC Joint Ventures or issued by reason of the exercise of 
subscriptions, warrants, convertible or exchangeable securities, or other rights or options 
issued in connection with the ownership of the SFMC Joint Ventures Membership 
Interest, and all products, Proceeds, substitutions, additions, and accessions of any of the 
foregoing, as well as all General Intangibles now owned or hereafter acquired by the 
Debtor relating to the SFMC Joint Ventures Membership Interest, including all right, title 
and interest which the Debtor may now or hereafter have in or under any and all 
contracts, rights and claims to receive when declared any of the items above. 
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(xix) All right, title, and interest, now or hereafter owned, existing, 
acquired, or arising, directly or indirectly, in and to the Debtor’s membership interest in 
Hawaii Health Ventures, LLC, a Hawaii limited liability company (“Hawaii Health 
Ventures”), including, without limitation, (1) the Units and Percentage Interest 
representing the Debtor’s membership interest and all rights of the Debtor as a member of 
Hawaii Health Ventures, (2) all economic interests therein, (3) all voting, management, 
and other beneficial and equitable rights therein, (4) all rights, preferences, privileges, 
and benefits created, existing, or arising now or in the future under the Operating 
Agreement of Hawaii Health Ventures, the Hawaii Uniform Limited Liability Company 
Act, other applicable law, and otherwise, (5) all other securities of Hawaii Health 
Ventures which the Debtor may now or hereafter own, control, or hold, (6) all cash and 
non-cash distributions made, declared, or available to be made by Hawaii Health 
Ventures to the Debtor, (7) all cash and non-cash distributions received by or otherwise 
distributed to the Debtor, (8) all rights of the Debtor to receive distributions and to share 
in the capital and profits of Hawaii Health Ventures, whether upon its dissolution or 
liquidation, or otherwise, (9) all rights of the Debtor in and to the certificates and other 
instruments evidencing the items described in clauses (1) through (8) above, and (10) any 
and all Proceeds of any of the foregoing (collectively, the “Hawaii Health Ventures 
Membership Interest”), together with any and all new, substituted, or additional interests 
or securities issued by reason of any dividend, distribution, membership interest split or 
reverse split or composition, spin-off, split-up, reclassification, combination, 
consolidation, readjustment, reorganization, merger, conversion, exchange, liquidation, or 
other change declared by or made in the capital structure of Hawaii Health Ventures or 
issued by reason of the exercise of subscriptions, warrants, convertible or exchangeable 
securities, or other rights or options issued in connection with the ownership of the 
Hawaii Health Ventures Membership Interest, and all products, Proceeds, substitutions, 
additions, and accessions of any of the foregoing, as well as all General Intangibles now 
owned or hereafter acquired by the Debtor relating to the Hawaii Health Ventures 
Membership Interest, including all right, title and interest which the Debtor may now or 
hereafter have in or under any and all contracts, rights and claims to receive when 
declared any of the items above. 

(xx) All right, title, and interest, now or hereafter owned, existing, 
acquired, or arising, directly or indirectly, in and to the Debtor’s membership interest in 
Island Cardiac Centers, L.L.C., a Hawaii limited liability company (“Island Cardiac”), 
including, without limitation, (1) the Units and Percentage Interest representing the 
Debtor’s membership interest and all rights of the Debtor as a member of Island Cardiac, 
(2) all economic interests therein, (3) all voting, management, and other beneficial and 
equitable rights therein, (4) all rights, preferences, privileges, and benefits created, 
existing, or arising now or in the future under the Operating Agreement of Island Cardiac, 
the Hawaii Uniform Limited Liability Company Act, other applicable law, and otherwise, 
(5) all other securities of Island Cardiac which the Debtor may now or hereafter own, 
control, or hold, (6) all cash and non-cash distributions made, declared, or available to be 
made by Island Cardiac to the Debtor, (7) all cash and non-cash distributions received by 
or otherwise distributed to the Debtor, (8) all rights of the Debtor to receive distributions 
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and to share in the capital and profits of Island Cardiac, whether upon its dissolution or 
liquidation, or otherwise, (9) all rights of the Debtor in and to the certificates and other 
instruments evidencing the items described in clauses (1) through (8) above, and (10) any 
and all Proceeds of any of the foregoing (collectively, the “Island Cardiac Membership 
Interest”), together with any and all new, substituted, or additional interests or securities 
issued by reason of any dividend, distribution, membership interest split or reverse split 
or composition, spin-off, split-up, reclassification, combination, consolidation, 
readjustment, reorganization, merger, conversion, exchange, liquidation, or other change 
declared by or made in the capital structure of Island Cardiac or issued by reason of the 
exercise of subscriptions, warrants, convertible or exchangeable securities, or other rights 
or options issued in connection with the ownership of the Island Cardiac Membership 
Interest, and all products, Proceeds, substitutions, additions, and accessions of any of the 
foregoing, as well as all General Intangibles now owned or hereafter acquired by the 
Debtor relating to the Island Cardiac Membership Interest, including all right, title and 
interest which the Debtor may now or hereafter have in or under any and all contracts, 
rights and claims to receive when declared any of the items above. 

(xxi) All right, title, and interest, now or hereafter owned, existing, 
acquired, or arising, directly or indirectly, in and to the Debtor’s membership interest in 
Hawaii Endoscopy Centers LLC, a Hawaii limited liability company (“Hawaii 
Endoscopy”), including, without limitation, (1) the Units and Percentage Interest 
representing the Debtor’s membership interest and all rights of the Debtor as a member of 
Hawaii Endoscopy, (2) all economic interests therein, (3) all voting, management, and 
other beneficial and equitable rights therein, (4) all rights, preferences, privileges, and 
benefits created, existing, or arising now or in the future under the Operating Agreement 
of Hawaii Endoscopy, the Hawaii Uniform Limited Liability Company Act, other 
applicable law, and otherwise, (5) all other securities of Hawaii Endoscopy which the 
Debtor may now or hereafter own, control, or hold, (6) all cash and non-cash 
distributions made, declared, or available to be made by Hawaii Endoscopy to the Debtor, 
(7) all cash and non-cash distributions received by or otherwise distributed to the Debtor, 
(8) all rights of the Debtor to receive distributions and to share in the capital and profits 
of Hawaii Endoscopy, whether upon its dissolution or liquidation, or otherwise, (9) all 
rights of the Debtor in and to the certificates and other instruments evidencing the items 
described in clauses (1) through (8) above, and (10) any and all Proceeds of any of the 
foregoing (collectively, the “Hawaii Endoscopy Membership Interest”), together with 
any and all new, substituted, or additional interests or securities issued by reason of any 
dividend, distribution, membership interest split or reverse split or composition, spin-off, 
split-up, reclassification, combination, consolidation, readjustment, reorganization, 
merger, conversion, exchange, liquidation, or other change declared by or made in the 
capital structure of Hawaii Endoscopy or issued by reason of the exercise of 
subscriptions, warrants, convertible or exchangeable securities, or other rights or options 
issued in connection with the ownership of the Hawaii Endoscopy Membership Interest, 
and all products, Proceeds, substitutions, additions, and accessions of any of the 
foregoing, as well as all General Intangibles now owned or hereafter acquired by the 
Debtor relating to the Hawaii Endoscopy Membership Interest, including all right, title 
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and interest which the Debtor may now or hereafter have in or under any and all 
contracts, rights and claims to receive when declared any of the items above. 

(xxii) All right, title, and interest of the Debtor, now or hereafter owned, 
existing, acquired, or arising, directly or indirectly, in and to all cost report settlements, 
Medicaid disproportionate share hospital (DSH) payments, proceeds from and interests in 
government entitlement programs, rental revenue (including, without limitation, 
physician timeshare, gift shop, and cafeteria revenue), protocol revenue, grant income, 
joint venture income distributions, HMSA Quality Awards and similar awards from any 
organization, rebates (including, without limitation, Consorta GPO rebate checks), 
photocopy reimbursements, x-ray reimbursements, silver recovery, and drug, supply, and 
similar rebates. 

(xxiii) All money, cash or cash equivalents of the Debtor, now or 
hereafter owned or acquired by the Debtor, wherever located. 

(xxiv) All books and records pertaining to the foregoing in whatever form 
and wherever located, whether written, electronic, magnetic, or stored in any other format 
and capable of perception with or without the aid of any device, and the equipment 
containing the books and records. 

(xxv) All other tangible and intangible property and assets of the Debtor, 
now or hereafter owned or acquired by the Debtor, wherever located. 

(xxvi) To the extent not listed above as original Collateral, all “Proceeds” 
(as defined in the Code) and products of the foregoing and all accessions to, substitutions 
and replacements for, and rents, issues, and profits of all or any of the property described 
in paragraphs (i) through (xxv) above, including, without limitation, money, deposit 
accounts, investment property, securities, accounts, goods, insurance claims and 
proceeds, tort claims, rights to payment, and other tangible and intangible property 
received upon the sale or other disposition of any of the foregoing. 

(b) Definitions.  For purposes of this Section 1, and this Security Agreement 
in general, the following terms shall have the meanings set forth below: 

(i) “Code” shall mean the Uniform Commercial Code as the same 
may, from time to time, be enacted and in effect in the State of Hawaii; provided 
however, in the event that, by reason of mandatory provisions of law, any or all of the 
attachment, perfection or priority of the Security Interest of the Secured Party (or any 
party for which the Secured Party is agent) in any Collateral is governed by the Uniform 
Commercial Code as enacted and in effect in a jurisdiction other than the State of Hawaii, 
the term “Code” shall mean the Uniform Commercial Code as enacted and in effect in 
such other jurisdiction solely for purposes of the provisions hereof relating to such 
attachment, perfection or priority and for purposes of definitions related to such 
provisions.  To the extent of any conflict among the various articles of the Code with 
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respect to the use of defined terms, Article 9 of the Code shall be controlling in all 
respects over inconsistent definitions used in other articles of the Code. 

(ii) “Copyright” or “Copyrights” shall mean all of the following now 
owned or hereafter acquired by the Debtor: (1) all copyrights and general intangibles of 
like nature (whether registered or unregistered), now owned or existing or hereafter 
adopted, acquired, created, or developed, all registrations and recordings thereof, and all 
applications in connection therewith, including all registrations, recordings and 
applications in the United States Copyright Office or in any similar office or agency of 
the United States, any state or territory thereof, or any other country or any political 
subdivision thereof, and (2) all reissues, extensions or renewals thereof. 

(iii) “Copyright License” shall mean any and all rights now owned or 
hereafter acquired by the Debtor under any written agreement granting any right to use 
any Copyright or Copyright registration. 

(iv) “Intellectual Property” shall mean any and all Licenses, Patents, 
Copyrights, Trademarks, trade secrets and customer and patient lists. 

(v) “License” shall mean any Copyright License, Patent License, 
Trademark License or other license of rights or interests now held or hereafter acquired 
by the Debtor. 

(vi) “Patent” or “Patents” shall mean all of the following in which the 
Debtor now holds or hereafter acquires any interest:  (1) all letters patent of the United 
States or any other country, all registrations and recordings thereof, and all applications 
for letters patent of the United States or any other country, including registrations, 
recordings and applications in the United States Patent and Trademark Office or in any 
similar office or agency of the United States, any state or territory thereof, or any other 
country or any political subdivision thereof, and (2) all reissues, renewals, continuations, 
continuations-in-part, divisions, or extensions thereof. 

(vii) “Patent License” shall mean any and all rights under any written 
agreement now owned or hereafter acquired by the Debtor granting any right with respect 
to any invention on which a Patent is in existence. 

(viii) “Proceeds” shall mean “proceeds,” as such term is defined in the 
Code and, in any event, shall include (1) any and all rights, benefits, distributions, 
premiums, profits, dividends, interest, cash, instruments, documents of title, accounts, 
contract rights, inventory, equipment, general intangibles, payment intangibles, deposit 
accounts, chattel paper, and other assets and property from time to time received, 
receivable, or otherwise distributed or distributable in respect of or in exchange for, or as 
a replacement of or a substitution for, any of the Collateral, or proceeds thereof, (2) any 
and all proceeds of any insurance, indemnity, warranty or guaranty payable to the Debtor 
from time to time with respect to any of the Collateral, (3) any and all payments (in any 
form whatsoever) made or due and payable to the Debtor from time to time in connection 
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with any requisition, confiscation, condemnation, seizure or forfeiture of all or any part of 
the Collateral by any nation or government, any state or other political subdivision 
thereof, and any agency, department or other entity exercising executive, legislative, 
judicial, regulatory or administrative functions of or pertaining to government (or any 
Person acting under color of governmental authority), (4) any claim of the Debtor against 
third parties (A) for past, present or future infringement of any Patent or Patent License 
or (B) for past, present or future infringement or dilution of any Copyright, Copyright 
License, Trademark or Trademark License, or for injury to the goodwill associated with 
any Trademark or Trademark License, (5) any recoveries by the Debtor against third 
parties with respect to any litigation or dispute concerning any of the Collateral and 
(6) any and all other amounts from time to time paid or payable under or in connection 
with any of the Collateral, upon disposition or otherwise. 

(ix) “Trademark” or “Trademarks” shall mean all of the following 
now owned or hereafter acquired by the Debtor: (1) all trademarks, trade names, 
corporate names, business names, trade styles, service marks, logos, other source or 
business identifiers, prints and labels on which any of the foregoing have appeared or 
appear, designs and general intangibles of like nature (whether registered or 
unregistered), now owned or existing or hereafter adopted, acquired, created, or 
developed, all registrations and recordings thereof, and all applications in connection 
therewith, including registrations, recordings and applications in the United States Patent 
and Trademark Office or in any similar office or agency of the United States, any state or 
territory thereof, or any other country or any political subdivision thereof; (2) all reissues,  
renewals, continuations, continuations-in-part, divisions, or extensions thereof; and (3) all 
goodwill associated with or symbolized by any of the foregoing. 

(x) “Trademark License” shall mean rights under any written 
agreement now owned or hereafter acquired by the Debtor granting any right to use any 
Trademark. 

(c) Priority of Security Interest.  The Security Interest granted to the Secured 
Party in Section 1(a) above shall be a first priority security interest with respect to the 
obligations existing and arising under the Term Note A and shall be a second priority security 
interest with respect to the obligations existing and arising under the Term Note B. 

(d) Continued Priority of Security Interest.  At the request of the Secured 
Party, the Debtor shall take whatever steps are appropriate or necessary to ensure that the 
Security Interest shall at all times constitute a valid lien upon and (i) first priority perfected 
security interest in the Collateral with respect to the Term Note A and (ii) second priority 
perfected Security Interest in the Collateral with respect to the Term Note B, enforceable against 
the Debtor, securing, in accordance with the terms of this Security Agreement, the Secured 
Obligations, and the Collateral shall not at any time be subject to any Liens (as defined in 
Section 3(c)) that are prior to or on a parity with the Security Interest, except for Permitted 
Encumbrances (as such term is defined in the Loan Agreement). 
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(e) Filing; Notification; Refiling. 

(i) The Debtor shall, at the Debtor’s sole cost and expense, take all 
actions which may be requested by the Secured Party in order to defend the Security 
Interest, to ensure that the Security Interest will at all times comply with the provisions of 
Section 1(d) above, and to enable the Secured Party, as agent for the benefit of the 
Lender Group, to exercise or enforce the Secured Party’s rights hereunder, including, but 
not limited to, authorizing such financing statements and executing and delivering 
pledges, designations, mortgages, hypothecations, notices, assignments, and 
indorsements, in each case in form and substance satisfactory to the Secured Party, 
relating to the creation, validity, perfection, maintenance or continuation of the Security 
Interest under the Code or similar laws of any jurisdiction in which the Collateral or any 
part thereof is located or in which the Debtor may be a registered organization, and of 
such other states as the Secured Party may from time to time request.  The Debtor hereby 
irrevocably authorizes the Secured Party at any time and from time to time to file a 
Uniform Commercial Code financing statement or statements describing the Collateral in 
any appropriate filing offices in any applicable jurisdictions that (1) indicate the 
Collateral (A) as all assets of the Debtor or words of similar effect, regardless of whether 
any particular asset comprised in the Collateral falls within the scope of Article 9 of the 
Code of such jurisdiction, or (B) as being of an equal or lesser scope or with greater 
detail, and (2) contain any other information required by Part 5 of Article 9 of the Code 
for the sufficiency or filing office acceptance of any financing statement or amendment, 
including (A) whether the Debtor is an organization, the type of organization and any 
organization identification number issued to the Debtor, and (B) in the case of a financing 
statement filed as a fixture filing or indicating Collateral as as-extracted collateral or 
timber to be cut, a sufficient description of real property to which the Collateral relates.  
The Debtor agrees to furnish any such information to the Secured Party promptly upon 
request.  The Debtor also ratifies its authorization for the Secured Party to have filed in 
any Uniform Commercial Code jurisdiction any initial financing statements or 
amendments thereto if filed prior to the date hereof.  The Debtor shall mark all books and 
records as may be necessary or appropriate to evidence, protect or perfect in all respects 
the Security Interest. 

(ii) The Debtor shall, at the Debtor’s sole cost and expense, from time 
to time upon the request of the Secured Party, (1) take whatever steps are necessary or 
appropriate to perfect the Security Interest with respect to any portion of the Collateral 
which cannot be perfected by the filing of Uniform Commercial Code financing 
statements, (2) upon the exercise by the Secured Party of any remedy provided herein, 
use the Debtor’s diligent best efforts to obtain all necessary consents to the transfer of 
any contract, license, franchise, approval or other agreement, instrument, or document 
which is not transferable without such consents, (3) permit representatives of the Secured 
Party, upon reasonable notice, at any time during normal business hours to inspect the 
Collateral, and (4) appear in and defend any action or proceeding that may affect the 
Debtor’s title to or the Secured Party’s Security Interest, as agent for the benefit of the 
Lender Group, in the Collateral. 
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(iii) In the event that any rerecording or refiling (or the filing of any 
statement of continuation or assignment of any financing statement) or any remortgage, 
repledge or reassignment, or any confirmatory assignment, or any other action, is 
required or desirable at any time to protect and preserve and maintain the Security 
Interest, the Debtor shall, at the Debtor’s sole cost and expense, cause the same to be 
done or taken at such time and in such manner as may be requested by the Secured Party.  

(iv) In addition, to secure the prompt and complete payment, 
performance and observance of the Secured Obligations and in order to induce the 
Lender Group to propose the Reorganization Plan for confirmation and enter into this 
Security Agreement and the Loan Documents, the Debtor hereby grants to the Secured 
Party, for the benefit of the Lender Group, a right of setoff against and a Security Interest 
in all property of the Debtor held by the Secured Party or any Person in the Lender Group 
for the benefit of the Lender Group, including all property described in Section 1(a) 
above now or hereafter in the possession or custody of or in transit to the Secured Party 
or any Person in the Lender Group, for any purpose, including safekeeping, collection or 
pledge, for the account of the Debtor, or as to which the Debtor may have any right or 
power. 

(v) If, at any time and from time to time, any Collateral is in the 
possession of a Person other than the Secured Party or the Debtor (a “Holder”), then the 
Debtor shall as soon as commercially practicable, time being of the essence, at the 
Secured Party’s option, either cause such Collateral to be delivered into the Secured 
Party’s possession, as agent for the benefit of the Lender Group, or cause such Holder to 
enter into a control agreement or bailee agreement, in form and substance satisfactory to 
the Secured Party, and take all other steps deemed necessary by the Secured Party to 
perfect the Security Interest of the Secured Party in such Collateral, all pursuant to the 
Code or other applicable law governing the perfection of the Secured Party’s Security 
Interest in the Collateral in the possession of such Holder. 

(f) Disposition of Collateral.  So long as any of the Secured Obligations is 
outstanding and unsatisfied and unless the Secured Party shall have otherwise given its prior 
written consent, the Debtor shall not sell, assign, transfer, license, lease, pledge, or otherwise 
dispose of any Collateral or any part thereof to anyone, other than Inventory in the ordinary 
course of business, except as expressly permitted under the terms and conditions set forth in the 
Loan Agreement.  The inclusion of “Proceeds” of the Collateral as a classification of assets in 
which the Debtor has granted the Secured Party a Security Interest shall not be deemed a consent 
by the Secured Party to any sale or other disposition of any part or all of the Collateral. 

2. Secured Obligations. 

The Security Interest granted hereby shall secure the following indebtedness, obligations, 
debts and liabilities of the Debtor, which are herein collectively called the “Secured 
Obligations”: 
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(a) Loan Document Obligations.  The prompt payment in full when due, 
whether at stated maturity, by acceleration or otherwise, of all of the outstanding obligations 
created by and now or hereafter existing or arising under the Loan Agreement, the Promissory 
Notes, and all of the other Loan Documents (whether for principal, interest, fees, expenses or 
otherwise, and including, without limitation, interest which, but for the filing by or against the 
Debtor or any other party to any of the Loan Documents of a petition in bankruptcy, would 
accrue under the Loan Agreement or the Loan Documents or on the Promissory Notes). 

(b) Performance Obligations.  The full, prompt, and faithful performance of 
all other terms, conditions, obligations, and provisions contained in the Loan Agreement, the 
Promissory Notes, this Security Agreement, and all of the other Loan Documents. 

(c) Costs of Enforcement and Collection.  Any and all amounts advanced or 
expended by the Secured Party or any Person in the Lender Group for the maintenance or 
preservation of the Collateral or the exercise by the Secured Party or any Person in the Lender 
Group of any rights or remedies granted herein or under the Loan Agreement, the Promissory 
Notes, or any of the Loan Documents, or otherwise existing under contract, at law, or in equity, 
including reasonable attorneys’ fees actually incurred without giving effect to any statutory 
presumption or limitation. 

(d) Post-Petition Obligations.  Any of the foregoing that arises after the filing 
of a petition by or against the Debtor or any party to any of the Loan Documents under Title 11 
of the United States Code (the “Bankruptcy Code”), even if the Secured Obligations would not 
accrue because of the automatic stay under §362 of the Bankruptcy Code or otherwise. 

3. Representations and Warranties. 

To induce the Lender Group to accept this Security Agreement and the Promissory Notes 
and to cause the Secured Party, as agent for the benefit of the Lender Group, to enter into, 
execute, deliver, and perform this Agreement and each of the Loan Documents, the Debtor 
hereby makes the following representations and warranties to the Secured Party, as agent for the 
benefit of the Lender Group: 

(a) Organization; Power and Capacity.  The Debtor is a nonprofit corporation 
duly organized, validly existing, and in good standing under the laws of the State of Hawaii.  The 
Debtor has full legal right, power, capacity, and authority to make, enter into, execute and 
perform the Debtor’s obligations hereunder, and to grant, assign, convey, mortgage, pledge, 
hypothecate, and transfer the Security Interest to the Secured Party, as agent for the benefit of the 
Lender Group.  This Security Agreement constitutes a legal, valid, and binding obligation of the 
Debtor, enforceable in accordance with its terms, except as may be limited by bankruptcy, 
insolvency, or laws relating to the rights of creditors generally and general equitable principles.   

(b) Authorization.  The execution, delivery and performance of this Security 
Agreement and all instruments and documents to be delivered by the Debtor hereunder have 
been duly authorized by all necessary or proper action, including the consent and approval of the 
Board of Directors and, where required, the member of the Debtor, are not in contravention of 
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any provision of the Debtor’s Articles of Incorporation or Bylaws, do not violate any law or 
regulation, or any order or decree of any governmental authority or regulatory body or any other 
Person, do not conflict with or result in the breach of, or constitute a default under, or accelerate 
or permit the acceleration of any performance required by, any indenture, mortgage, deed of 
trust, lease, contract, agreement or other instrument to which the Debtor is a party or by which 
the Debtor or any of its property is bound, and do not result in the creation or imposition of any 
Lien upon any of the property or assets of the Debtor, other than those in favor of the Secured 
Party, as agent for the benefit of the Lender Group.  No authorization, approval or other action 
by, and no notice to or filing with, any governmental authority or regulatory body or other 
Person (including, without limitation, the Board of Directors or the member of the Debtor) is 
required either (i) for the grant by the Debtor of the Security Interest granted hereby or for the 
execution, delivery or performance of this Security Agreement by the Debtor or (ii) for the 
perfection of the Security Interest or the exercise by the Secured Party, as agent for the benefit of 
the Lender Group, of its rights and remedies hereunder, except for the filing of a financing 
statement covering the Collateral with the Bureau of Conveyances of the State of Hawaii;  

(c) Ownership of Collateral.  The Debtor is the sole legal, record, and 
beneficial owner of, and has good and marketable title to, the Collateral free and clear of any 
lien, mortgage, deed of trust, pledge, security interest, option, encumbrance, easement, 
preference, priority, hypothecation, assignment, tax lien, mechanic’s lien, materialman’s lien, 
attachment, lis pendens, any conditional sale or other title retention agreement, claim, right, 
covenant, restriction, or charge of any kind or nature whatsoever, including, without limitation, 
any financing lease having the same economic effect as any of the foregoing, and the filing of, or 
agreement to give, any financing statement under the Code or other comparable law of any 
jurisdiction, whether arising by contract, operation of law or otherwise (collectively, “Lien”), 
except for the Security Interest created by this Security Agreement or Permitted Encumbrances; 

(d) Nature of Security Interest.  This Security Agreement is effective to create 
a valid and continuing Security Interest in and lien upon and, upon the filing of appropriate 
financing statements in the Bureau of Conveyances of the State of Hawaii, a perfected first 
priority Security Interest in and lien upon the Collateral with respect to the obligations under the 
Term Note A and a perfected second priority Security Interest in and lien upon the Collateral 
with respect to the obligations under the Term Note B, prior to that of any other Person (except 
for Permitted Encumbrances), securing the payment of the Secured Obligations and any other 
obligation of the Debtor to the Secured Party or the Lender Group.  The Security Interest is prior 
to all other Liens against the Collateral as a matter of law, and is enforceable as such as against 
any and all creditors of and purchasers from the Debtor.  All filings and other actions necessary 
or desirable to perfect and protect such Security Interest have been duly taken or will be duly 
taken as soon as commercially practicable after the execution of this Security Agreement.  No 
effective security agreement, financing statement, equivalent security or Lien instrument or 
continuation statement covering all or any part of the Collateral is on file or of record in any 
public office, except as may have been filed by the Debtor in favor of the Secured Party, as agent 
for the benefit of the Lender Group; 
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(e) Rights in and Possession of Collateral.  The Debtor has rights in and the 
power to transfer each item of the Collateral upon which it purports to grant a Security Interest 
hereunder, free and clear of all Liens.  The Debtor has and will have at all times during the 
effectiveness of this Security Agreement, exclusive possession and control of the entirety of the 
Collateral; 

(f) Debtor’s Name. The full, true, complete, and correct legal name of the 
Debtor is exactly as set forth on the signature page hereto, which is the Debtor’s name exactly as 
it appears in its Articles of Incorporation as filed with and certified by the Director of the 
Department of Commerce and Consumer Affairs of the State of Hawaii.  The Debtor is known 
by no other names.  The organizational number issued to the Debtor by the Department of 
Commerce and Consumer Affairs of the State of Hawaii HI 229125 D2; 

(g) Debtor’s Location.  The principal place of business and chief executive 
office of the Debtor and the office or location where the Debtor keeps its records is 2226 Liliha 
Street, Suite 227, Honolulu, Hawaii  96817.  The State of organization of the Debtor is the State 
of Hawaii, and the Debtor has only one state of organization;   

(h) Location of Collateral.  All of the Collateral is located within the State of 
Hawaii; 

(i) Inventory.  With respect to any Inventory of the Debtor, (1) such 
Inventory is located at one of the Debtor’s locations set forth on Schedule 1 hereto, (2) no 
Inventory is now, or shall at any time or times hereafter be stored at any other location without 
the Secured Party’s prior consent (except as expressly permitted under the terms and conditions 
set forth in the Loan Agreement), and if the Secured Party gives such consent, the Debtor will 
concurrently therewith obtain bailee, landlord and mortgagee agreements, (3) the Debtor has 
good, indefeasible and merchantable title to such Inventory and such Inventory is not subject to 
any Lien or security interest or document whatsoever except for the Security Interest granted to 
the Secured Party, for the benefit of the Lender Group, (4) such Inventory is of good and 
merchantable quality, free from any defects, (5) such Inventory is not subject to any licensing, 
patent, royalty, trademark, trade name or copyright agreements with any third parties which 
would require any consent of any third party upon sale or disposition of that Inventory or the 
payment of any monies to any third party as a precondition of such sale or other disposition, and 
(6) the completion of manufacture, sale or other disposition of such Inventory by the Secured 
Party following an Event of Default shall not require the consent of any Person and shall not 
constitute a breach or default under any contract or agreement to which the Debtor is a party or 
to which such property is subject; 

(j) Intellectual Property.  The Debtor does not have any interest in, or title to, 
any Patent, Trademark or Copyright except as set forth in Schedule 2 hereto.  This Security 
Agreement is effective to create a valid and continuing Security Interest in and, upon filing of a 
Copyright Security Agreement with the United States Copyright Office, the filing of a Patent 
Security Agreement or a Trademark Security Agreement with the United States Patent and 
Trademark Office (each in form and substance deemed appropriate by the Secured Party in its 
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sole determination), and the filing of appropriate financing statements with the Bureau of 
Conveyances of the State of Hawaii, will be effective to perfect the Security Interest of the 
Secured Party, as agent for the benefit of the Lender Group, in the Debtor’s Patents, Trademarks 
and Copyrights, and such perfected Security Interest is enforceable as such as against any and all 
creditors of and purchasers from the Debtor; 

(k) Instruments, Letter of Credit Rights, and Chattel Paper.  Schedule 3 hereto 
lists all Instruments, Letter of Credit Rights and Chattel Paper of the Debtor.  All action by the 
Debtor necessary or desirable to protect and perfect the Security Interest of the Secured Party, for 
the benefit of the Lender Group, in each item set forth on Schedule 3 (including the delivery of 
all originals thereof to the Secured Party and the legending of all Chattel Paper as required by 
Section 5(b)(ix) hereof) has been duly taken.  The Security Interest of the Secured Party, for the 
benefit of the Lender Group, in the Collateral listed on Schedule 3 hereto is prior to all other 
Liens that would be prior to the Security Interest in favor of the Secured Party, for the benefit of 
the Lender Group, as a matter of law, and is enforceable as such against any and all creditors of 
and purchasers from the Debtor; 

(l) Deposit Accounts.  Schedule 4 hereto lists all financial institutions where 
the Debtor maintains any Deposit Accounts falling within the scope of Section 1(a), and sets 
forth the name of such financial institution, the designated name of the account held by the 
financial institution, the account number, and the address and contact information for such 
financial institution; and 

(m) Motor Vehicles.  All motor vehicles owned by the Debtor are listed on 
Schedule 5 attached hereto, by model, model year, and identification number.  From time to time 
until the Termination Date (as such term is defined in the Loan Agreement), the Debtor shall 
notify the Secured Party in writing of the acquisition of any motor vehicles having a value, alone 
or together with all motor vehicles acquired after the date of this Agreement, aggregating Fifty 
Thousand Dollars ($50,000) or more, within ten (10) Business Days after being acquired by the 
Debtor.  Upon the request of the Secured Party which may be made from time to time, the 
Debtor shall deliver to the Secured Party, as agent for the benefit of the Lender Group (or to a 
Person designated by the Secured Party for such purpose), a motor vehicle certificate of title for 
all vehicles from time to time owned by the Debtor and shall cause those title certificates to be 
filed (with the Secured Party’s Security Interest, as agent for the benefit of the Lender Group, 
noted thereon) in the appropriate state motor vehicle filing office.   

All representations and warranties of the Debtor made herein shall survive the execution 
and delivery of this Security Agreement until the indefeasible payment in cash and complete 
performance of all of the Secured Obligations. 

4. Maintenance of Collateral and Insurance. 

(a) Collateral.  At all times during the effectiveness of this Security 
Agreement, the Debtor shall: 
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(i) Location of Collateral.  Keep the Collateral at the place specified 
in Section 3(g); 

(ii) Satisfaction of Obligations Respecting the Collateral.  Pay 
promptly when due all property and other taxes, assessments and governmental charges 
or levies imposed upon, and all claims (including claims for labor, materials and 
supplies) against the Collateral; and 

(iii) Preservation of Collateral.  At all times maintain, preserve and 
protect all of the Collateral used or useful in the conduct of its business, and keep the 
same in good repair, working order and condition in all material respects (taking into 
consideration ordinary wear and tear) and from time to time make, or cause to be made, 
all necessary or appropriate repairs, replacements and improvements thereto consistent 
with industry practices.  The Debtor shall promptly furnish to the Secured Party a written 
statement respecting any loss or damage to any material portion of the Collateral or to 
any portion of the Collateral. 

(b) Policies of Insurance.  The Debtor shall, at the Debtor’s own expense, at 
all times insure the Collateral for its full replacement value and maintain commercially 
reasonable insurance protection against all risks for the Debtor’s industry, size, and 
circumstances which is customary for similarly situated businesses and which is in form, 
coverage scope, and amounts and with insurers acceptable to the Secured Party.  Each such 
policy shall (i) name the Debtor and shall also name the Secured Party, as agent for the benefit of 
the Lender Group, as additional insured parties thereunder (without any representation or 
warranty by or obligation upon the Secured Party or any Person in the Lender Group), 
(ii) provide that there shall be no recourse against the Secured Party or any Person in the Lender 
Group for payment of premiums or other amounts with respect thereto, and (iii) provide that at 
least ten (10) days’ prior written notice of cancellation or of lapse shall be given to the Secured 
Party by the insurer.  The Debtor shall deliver from time to time to the Secured Party, as agent 
for the benefit of the Lender Group, upon the Secured Party’s request, in form and substance 
satisfactory to the Secured Party, endorsements to (1) all “All Risk” and business interruption 
insurance naming the Secured Party, for the benefit of the Secured Party and each Person in the 
Lender Group, as loss payees, and (2) all general liability and other liability policies naming the 
Secured Party, for the benefit of the Secured Party and each Person in the Lender Group, as 
additional insureds.  The Debtor shall, if so requested by the Secured Party, deliver to the 
Secured Party original or duplicate policies of such insurance.  In the event the Debtor does not 
hold valid insurance policies for the Collateral conforming to the requirements of this section at 
any time during the effectiveness hereof, the Secured Party, as agent for the benefit of the Lender 
Group, may at its option, without any requirement to do so, purchase and secure a policy or 
policies of insurance respecting the Collateral.  The Debtor shall have the obligation to pay to the 
Secured Party, as agent for the benefit of the Lender Group, in accordance with Section 11(b), 
the amount expended by the Secured Party or any Person in the Lender Group to procure all such 
policies of insurance.  All such amounts shall constitute a part of the Secured Obligations and 
shall bear interest at the rate then applicable under the Loan Agreement from the date incurred 
until the date paid in full. 
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(c) Proceeds from Insurance Policies.  Upon the actual or constructive partial 
or total loss of any Collateral, all insurance payments in respect of such Collateral shall be paid 
to and applied by the Secured Party against satisfaction of the Secured Obligations in accordance 
with the terms and conditions set forth in the Loan Agreement. 

5. Covenants of the Debtor. 

(a) Restrictive Covenants.  So long as any of the Secured Obligations remains 
outstanding and unsatisfied, and unless the Secured Party shall have otherwise given its prior 
written consent, the Debtor shall not: 

(i) Disposition of Collateral.  Sell, lease, license, transfer, assign 
(voluntarily, involuntarily, by operation of law or order of a court or governmental 
authority, or otherwise), or otherwise dispose of any of the Collateral, or attempt or 
contract to sell, lease, license, transfer, assign, or otherwise dispose of any of the 
Collateral, other than Inventory in the ordinary course of business; 

(ii) Liens on Collateral.  Create, incur, assume, permit, allow, or suffer 
to exist, and the Debtor will defend the Collateral against, and take all such action as is 
necessary to remove, any Lien upon any Collateral (except for Permitted Encumbrances), 
whether the Collateral is now owned or hereafter acquired or arising, and will defend the 
right, title, and interest of the Secured Party, as agent for the benefit of the Lender Group, 
in and to any of the Debtor’s rights under the Collateral against all claims and demands of 
all Persons whomsoever; 

(iii) Agreements Affecting Disposition of Collateral.  Enter into any 
contract or make any agreement, written or oral, which could prevent the Secured Party, 
as agent for the benefit of the Lender Group, from making any sale, assignment, transfer, 
conveyance, exchange, pledge, hypothecation, or disposition of any of the Collateral; 

(iv) Change of Debtor’s Name.  Change its name from that set forth on 
the signature page to this Security Agreement, conduct its business or affairs in any name 
other than such name or take title to any Collateral or property of the same nature or 
character as the Collateral in any name other than such name while this Security 
Agreement remains in effect until (i) the Debtor shall have given to the Secured Party not 
less than thirty (30) days’ prior written notice of the Debtor’s intention to do so, setting 
forth such name or names and providing such other information in connection therewith 
as the Secured Party may request, and (ii) with respect to such new name or names, the 
Debtor shall take such action as the Secured Party may request (including, without 
limitation, all action required by Section 1(e)), to perfect and maintain the Security 
Interest granted hereby in full force and effect and without lapse; 

(v) Change of Debtor’s Location.  Move its principal place of 
business, chief executive office, or the books and records from that location specified in 
Section 3(g), or change its state of organization, without giving the Secured Party a 
minimum of thirty (30) days’ prior written notice thereof; 
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(vi) Change of Collateral Location.  Move the Collateral out of the 
State of Hawaii without both giving the Secured Party a minimum of thirty (30) days’ 
prior written notice thereof and taking such additional actions as are necessary for the 
continued attachment and perfection of the Secured Party’s first priority Security Interest 
therein; or  

(vii) No Merger or Reincorporation.  Merge, consolidate, or combine 
with or into any other Person, reincorporate or reorganize itself under the laws of any 
jurisdiction other than the jurisdiction in which it is incorporated or organized as of the 
date hereof, or convert into any other form of entity or an entity organized in any other 
jurisdiction, without the prior written consent of the Secured Party. 

(b) Affirmative Covenants.  So long as any of the Secured Obligations 
remains outstanding and unsatisfied, and unless the Secured Party shall have otherwise given its 
prior written consent, the Debtor shall: 

(i) Maintenance of Collateral.  Maintain the Collateral and insure the 
Collateral as specified in Section 4; 

(ii) Preserve Existence.  Preserve its corporate existence and nonprofit 
tax exempt status and characterization and not, in one transaction or a series of related 
transactions, merge with or into or consolidate with any other Person, convert into 
another form of entity or an entity organized in any other jurisdiction, or take action in 
furtherance of its dissolution, liquidation, or termination; 

(iii) Delivery of Documents, Investment Property, Chattel Paper, and 
Instruments.  Unless the Secured Party shall otherwise consent in writing (which consent 
may be revoked), the Debtor shall deliver to the Secured Party all Collateral consisting of 
negotiable Documents, certificated securities, Chattel Paper and Instruments (in each 
case, accompanied by stock powers, allonges or other instruments of transfer executed in 
blank) promptly after the Debtor receives the same; 

(iv) Mortgagee and Landlord Waivers and Subordinations; Bailee 
Acknowledgments.  Obtain or use its commercially reasonable efforts to obtain waivers 
or subordinations of Liens from landlords and mortgagees, and the Debtor shall in all 
instances obtain or use its commercially reasonable efforts to obtain signed 
acknowledgements of the Secured Party’s Security Interest, for the benefit of the Lender 
Group, from bailees having possession of any of the Debtor’s Goods that they hold for 
the benefit of the Secured Party, for the benefit of the Lender Group; 

(v) Control Agreements.  Unless the Secured Party shall otherwise 
consent in writing (which consent may be revoked), the Debtor shall obtain authenticated 
control agreements from each holder of a Deposit Account of the Debtor and from each 
issuer of uncertificated securities, securities intermediary, or commodities intermediary 
issuing or holding any financial assets or commodities to or for the Debtor; 
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(vi) Letter of Credit Rights.  If the Debtor is or becomes the beneficiary 
of a letter of credit, the Debtor shall promptly, and in any event within two (2) Business 
Days (as such term is defined in the Loan Agreement) after becoming a beneficiary, 
notify the Secured Party thereof, and immediately thereafter use its commercially 
reasonable efforts to enter into a tri-party agreement with the Secured Party, as agent for 
the benefit of the Lender Group, and the issuer and/or confirmation bank with respect to 
Letter-of-Credit Rights assigning such Letter-of-Credit Rights to the Secured Party, all in 
form and substance satisfactory to the Secured Party; 

(vii) Electronic Chattel Paper.  Take all steps necessary to grant the 
Secured Party control of all electronic chattel paper in accordance with the Code and all 
“transferable records” as defined in each of the Uniform Electronic Transactions Act and 
the Electronic Signatures in Global and National Commerce Act; 

(viii) Commercial Tort Claims.  Promptly, and in any event within ten 
(10) Business Days after the same is acquired by the Debtor, notify the Secured Party of 
any commercial tort claim (as defined in the Code) acquired by the Debtor and unless 
otherwise consented by the Secured Party, the Debtor shall enter into a supplement to this 
Security Agreement, granting to the Secured Party, as agent for the benefit of the Lender 
Group, a Security Interest in such commercial tort claim; 

(ix) Maintenance of Records.  Keep and maintain, at the Debtor’s own 
cost and expense, satisfactory and complete records of the Collateral, including a record 
of any and all payments received and any and all credits granted with respect to the 
Collateral and all other dealings with the Collateral.  The Debtor shall mark its books and 
records pertaining to the Collateral to evidence this Security Agreement and the Security 
Interest granted hereby.  If the Debtor retains possession of any Chattel Paper or 
Instruments with the Secured Party’s consent, such Chattel Paper and Instruments shall 
be marked with the following legend: “This writing and the obligations evidenced or 
secured hereby are subject to the security interest of St. Francis Healthcare System of 
Hawaii, as agent, for the benefit of the Lender Group;” 

(x) Covenants Regarding Patent, Trademark and Copyright Collateral. 

(1) Notify the Secured Party immediately if the Debtor knows 
that any application or registration relating to any Patent, Trademark or Copyright 
used, useful, or held for use in connection with the Debtor’s business (now or 
hereafter existing) may become abandoned or dedicated, or of any adverse 
determination or development (including the institution of, or any such 
determination or development in, any proceeding in the United States Patent and 
Trademark Office, the United States Copyright Office or any court) regarding the 
Debtor’s ownership of any Patent, Trademark or Copyright, its right to register 
the same, or to keep and maintain the same; 

(2) In no event shall the Debtor, either itself or through any 
agent, employee, licensee or designee, file an application for the registration of 
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any Patent, Trademark or Copyright with the United States Patent and Trademark 
Office, the United States Copyright Office or any similar office or agency without 
giving the Secured Party prior written notice thereof, and, upon request of the 
Secured Party, the Debtor shall execute and deliver any and all Patent Security 
Agreements, Copyright Security Agreements or Trademark Security Agreements 
as the Secured Party may request to evidence the Secured Party’s Security 
Interest, for the benefit of the Lender Group, in such Patent, Trademark or 
Copyright, and the General Intangibles of the Debtor relating thereto or 
represented thereby; 

(3) Take all actions necessary or requested by the Secured 
Party to maintain and pursue each application, to obtain the relevant registration 
and to maintain the registration of each of the Patents, Trademarks and 
Copyrights (now or hereafter existing), including the filing of applications for 
renewal, affidavits of use, affidavits of noncontestability and opposition and 
interference and cancellation proceedings; and 

(4) In the event that any of the Patent, Trademark or Copyright 
Collateral is infringed upon, or misappropriated or diluted by a third party, the 
Debtor shall comply with Section 5(b)(viii) of this Security Agreement.  The 
Debtor shall, unless it shall reasonably determine that such Patent, Trademark or 
Copyright Collateral is not material to the conduct of the Debtor’s business or 
operations, or that the cost of attempting to enforce the Debtor’s rights is 
outweighed by any reasonably expected benefit of doing so and that the failure to 
do so would not have a Material Adverse Effect (as such term is defined in the 
Loan Agreement), promptly sue for infringement, misappropriation or dilution 
and to recover any and all damages for such infringement, misappropriation or 
dilution, and shall take such other actions as the Secured Party shall deem 
appropriate under the circumstances to protect such Patent, Trademark or 
Copyright Collateral; 

(xi) Indemnification.  The Debtor shall indemnify, defend, and hold 
harmless from and against, and reimburse and compensate, the Secured Party and each 
Person in the Lender Group and each of their Affiliates (as such term is defined in the 
Loan Agreement), and each such Person’s respective officers, directors, managers, 
members, employees, attorneys, agents and representatives (each, an “Indemnified 
Person”), from and against any and all suits, actions, proceedings, claims, damages, 
losses, liabilities and expenses (including reasonable attorneys’ fees and disbursements 
and other costs of investigation or defense, including those incurred upon any appeal and 
in any bankruptcy proceedings) which may be instituted or asserted against or incurred 
by any such Indemnified Person as the result of any claim or action brought by any 
Person relating to any Collateral, and in connection with, relating to or arising out of the 
transactions contemplated hereunder and any actions or failures to act in connection 
herewith, including any and all Environmental Liabilities (as such term is defined in the 
Loan Agreement) and legal costs and expenses; provided, however, that the Debtor shall 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 137 of
 217



23 
227429.1 

 

not be liable for any indemnification to an Indemnified Person to the extent that any such 
suit, action, proceeding, claim, damage, loss, liability or expense results from that 
Indemnified Person’s gross negligence or willful misconduct as determined in a final 
judgment by a court of competent jurisdiction.  No Indemnified Person shall be 
responsible or liable to any other party to any Loan Document or any successor, assignee 
or third party beneficiary of such Person or any other Person asserting claims derivatively 
through such party for indirect, punitive, exemplary or consequential damages which may 
be alleged as a result of any action or inaction with respect to the Collateral or any other 
transaction contemplated hereunder or under any of the Loan Documents or any actions 
or failures to act in connection herewith.  All obligations of the Debtor to any 
Indemnified Person shall be additional Secured Obligations hereunder secured by the 
Collateral.  The Debtor’s indemnity obligations contained in this Section 5(b)(xi) shall 
survive the Termination Date; 

(xii) Compliance with Terms of Contracts.  In all material respects, the 
Debtor will perform and comply with all obligations in respect of the Collateral and all 
other contracts and agreements to which it is a party or by which it is bound relating to 
the Collateral; 

(xiii) Further Identification of Collateral.  If requested by the Secured 
Party, furnish to the Lender Group, as often as the Secured Party requests, statements and 
schedules further identifying and describing the Collateral and Proceeds thereof and such 
other reports in connection with the Collateral and its Proceeds as the Secured Party may 
reasonably request, all in such detail as the Secured Party may specify; 

(xiv) Taxes and Assessments.  Pay and discharge when due all taxes, 
assessments, levies, and governmental charges upon or against the Collateral before the 
same become due and before penalties accrue thereon, except for assessments, levies and 
governmental charges which the Debtor may in good faith contest, by appropriate 
proceedings, so long as (1) adequate reserves with respect to such contest are maintained 
on the books of the Debtor in accordance with generally accepted accounting principles 
in the United States of America, (2) no Lien shall be imposed to secure payment of such 
taxes, assessments, or governmental charges that is superior to the Security Interest 
securing the Secured Obligations, (3) such contest is maintained and prosecuted or 
defended continuously and with diligence and operates to suspend collection or 
enforcement of such taxes, assessments, or governmental charges, (4) none of the 
Collateral becomes subject to forfeiture or loss as a result of such contest, (5) the Debtor 
shall promptly pay or discharge such contested assessments, levies, and governmental 
charges or claims and all additional charges, interest, penalties and expenses, if any, and 
shall deliver to the Secured Party evidence acceptable to the Secured Party of such 
compliance, payment or discharge, if such contest is terminated or discontinued adversely 
to the Debtor or the conditions set forth in this Section 5(b)(xiv) are no longer met, and 
(6) the Secured Party has not advised the Debtor in writing that the Secured Party 
reasonably believes that nonpayment or nondischarge thereof could have or result in a 
Material Adverse Effect; and 
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(xv) Notices.  The Debtor will advise the Secured Party promptly, in 
reasonable detail, (1) of any Lien or claim made or asserted against any of the Collateral, 
(2) of the occurrence of any other event which could reasonably be expected to have an 
adverse effect on the use or aggregate value of the Collateral or on the Security Interest 
created hereunder or under any other Loan Document, and (3) of the acquisition of any 
additional Collateral which is, individually or in the aggregate, of material value. 

6. Events of Default.   

Any of the following specified events shall constitute an “Event of Default” under this 
Security Agreement: 

(a) Promissory Note Default.  The failure or inability to pay, or the 
nonpayment of, any amounts due or owing under the Promissory Notes or the occurrence of any 
breach, default, or event of default under the terms of the Promissory Notes, subject to the cure 
periods, if any, specifically set forth therein;  

(b) Loan Documents Default.  The occurrence of any breach, default, or event 
of default as provided under the terms of any of the Loan Documents (including, without 
limitation, this Security Agreement) or under any of the Secured Obligations, subject to the cure 
periods, if any, specifically set forth in any such document or instrument; 

(c) Breach of Representation or Warranty.  Any representation, warranty or 
statement made by the Debtor under or in connection with this Security Agreement or by any 
party to any of the Loan Documents shall have been false or misleading in any material respect 
when made or deemed to be made;  

(d) Covenants.  The failure to observe or perform any covenant or agreement 
set forth in this Security Agreement or any of the Loan Documents;  

(e) Collateral Jeopardy.  The actual, attempted, or threatened sale, assignment, 
transfer, conveyance, or encumbrance of any Collateral or the actual, attempted, or threatened 
making of any levy, seizure, or attachment thereof or thereon, whether voluntary, involuntary, by 
operation of law or order of a court or governmental or regulatory authority, or otherwise;  

(f) Maintenance of Security Interest.  The Secured Party, as agent for the 
benefit of the Lender Group, shall for any reason not possess a first priority perfected Security 
Interest in, lien upon, and pledge of all of the Collateral with respect to the obligations under the 
Term Note A or a second priority perfected Security Interest in, lien upon, and pledge of all of 
the Collateral with respect to the obligations under the Term Note B, except for Permitted 
Encumbrances;  

(g) Bankruptcy.  The Debtor or any Obligor (as such term is defined in 
Section 16) voluntarily or involuntarily becoming subject to any proceeding under the 
Bankruptcy Code or any similar remedy under state statutory or common law; or 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 139 of
 217



25 
227429.1 

 

(h) Lien Report.  The Secured Party shall receive at any time a report that the 
Secured Party’s Security Interest, as agent for the benefit of the Lender Group, in the Collateral 
is not prior to all other security interests, Liens, or other interests reflected in such report. 

7. Secured Party Appointed Attorney-in-Fact. 

The Debtor hereby irrevocably appoints the Secured Party, as agent for the benefit of the 
Lender Group, as the Debtor’s attorney-in-fact, with full authority in the place and stead of the 
Debtor and in the name of the Debtor, the Secured Party, any Person in the Lender Group, or 
otherwise, subsequent to the occurrence and during the continuation of an Event of Default to 
take any action and to execute any instrument which the Secured Party may deem necessary, 
appropriate, or advisable to accomplish the intent and purposes of this Security Agreement, 
including, without limitation: 

(a) Insurance.  To obtain and adjust insurance required pursuant to Section 4; 

(b) Receipt of Payment in Respect of the Collateral.  To ask, demand, collect, 
sue for, recover, compound, receive and give acquittance and receipts for moneys due and to 
become due under or in respect of any of the Collateral; 

(c) Collection.  To receive, indorse, and collect any drafts or other 
instruments, documents and chattel paper, in connection with clause (i) or (ii) above; 

(d) Transfer Collateral.  To transfer into or register in the Secured Party’s 
name or the name of any nominee all or any portion of the Collateral, and to execute all 
assignments, powers, and other instruments of conveyance and all indorsements thereon; and 

(e) Collection Proceedings.  To file any claims or take any action or institute 
any proceedings which the Secured Party may deem necessary or desirable for the collection of 
any of the Collateral or otherwise to enforce the rights of the Secured Party, as agent for the 
benefit of the Lender Group, with respect to any of the Collateral. 

In addition to the designation of the Secured Party as the Debtor’s attorney-in-fact in this 
Section 7, the Debtor hereby irrevocably appoints the Secured Party as the Debtor’s agent and 
attorney-in-fact to make, execute and deliver any and all documents and writings which may be 
necessary or appropriate for approval of, or be required by, any regulatory authority located in 
any city, county, state or country where the Debtor engages in business, in order to transfer or to 
more effectively transfer any of the Collateral or otherwise enforce the Secured Party’s rights 
hereunder, as agent for the benefit of the Lender Group. 

8. Secured Party May Perform. 

If the Debtor fails to perform any agreement or covenant contained herein, the Secured 
Party, as agent for the benefit of the Lender Group, may itself perform, or cause performance of, 
such agreement or covenant, and the expenses of the Secured Party or any Person in the Lender 
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Group incurred in connection therewith shall be payable by the Debtor under Section 11(b) 
below. 

9. Secured Party’s Duties. 

The powers conferred on the Secured Party hereunder are solely to protect the Secured 
Party’s interest, for its own benefit and as agent for the benefit of the Lender Group, in the 
Collateral and shall not impose any duty upon the Secured Party or any Person in the Lender 
Group to exercise any such powers.  Except for the reasonable care in the custody of any 
Collateral in the Secured Party’s possession and the accounting for moneys actually received by 
the Secured Party hereunder, the Secured Party shall have no duty as to any Collateral or as to 
the taking of any necessary steps to preserve rights against prior parties or any other rights 
pertaining to any Collateral.  The Secured Party, as agent for the benefit of the Lender Group, 
shall have the right to appoint one or more subagents for the purpose of retaining physical 
custody of the Collateral, and the Debtor shall execute and deliver such indorsements and other 
instruments for the benefit of any subagent appointed by the Secured Party, for the benefit of the 
Lender Group.  Without limiting the generality of the foregoing, it is expressly understood and 
agreed that the Debtor shall remain liable under each of the Debtor’s contracts, licenses, and 
permits to observe and perform all the conditions and obligations to be observed and performed 
by the Debtor thereunder.  Neither the Secured Party nor any Person in the Lender Group shall 
have any obligation or liability whatsoever under any contract, license, or permit by reason of, or 
arising out of, this Security Agreement or the granting herein of a Security Interest in the 
Collateral or the receipt by the Secured Party of any payment relating to any contract, license, or 
permit pursuant hereto.  Neither the Secured Party nor any Person in the Lender Group shall be 
required or obligated in any manner to perform or fulfill any obligations of the Debtor under or 
pursuant to any contract, license, or permit, or to make any payment or to make any inquiry as to 
the nature or the sufficiency of any payment received by or on behalf of the Debtor or the 
sufficiency of any performance by any party under any contract, license, or permit, or to present 
or file any claims, or to take any action to collect or enforce any performance or the payment of 
any amounts which may have been assigned to the Secured Party or to which the Secured Party, 
as agent for the benefit of the Lender Group, may be entitled at any time or times. 

10. Remedies. 

If the Debtor or any other party shall fail to pay or promptly perform in full any of the 
Secured Obligations when due or shall breach any representation, warranty, covenant, agreement 
or term under this Security Agreement, the Promissory Notes, or any of the Loan Documents, or 
if an Event of Default should occur hereunder, then:  

(a) Rights Upon Default.  The Secured Party, as agent for the benefit of the 
Lender Group, may exercise in respect of the Collateral, in addition to other rights and remedies 
provided for herein or otherwise available to the Secured Party, all the rights and remedies of a 
secured party on default under the Code (whether or not the Code applies to the affected 
Collateral).  Without limiting the generality of the foregoing, the Debtor expressly agrees that if 
any Event of Default shall have occurred and be continuing the Secured Party, without demand 
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of performance or other demand, advertisement or notice of any kind (except the notice specified 
in Section 10(b) below of time and place of public or private sale) to or upon the Debtor or any 
other Person (all and each of which demands, advertisements and notices are hereby 
unconditionally, absolutely and irrevocably expressly waived to the maximum extent permitted 
by the Code and other applicable law), may forthwith enter upon the premises of the Debtor 
where any Collateral is located through self-help, without judicial process, and exercise any 
remedies available to the Secured Party, as agent for the benefit of the Lender Group, pursuant to 
this Security Agreement, any of the Loan Documents, or otherwise available under applicable 
law, all without first obtaining a final judgment or giving the Debtor or any other Person notice 
and opportunity for a hearing on the Secured Party’s claim or action and may collect, receive, 
assemble, process, appropriate and realize upon the Collateral, or any part thereof.  Such 
remedies may include, without limitation, the right of the Secured Party (1) to receive all 
amounts payable in respect of the Collateral otherwise payable to the Debtor and to enforce the 
payment of the Collateral and to exercise all of the rights, powers, and remedies of the Debtor 
thereunder, (2) to transfer all or any part of the Collateral into the Secured Party’s name or the 
name of the Secured Party’s nominee or nominees, all as agent for the benefit of the Lender 
Group, and (3) to vote all or any part of the Collateral (whether or not transferred into the name 
of the Secured Party, as agent for the benefit of the Lender Group), and give all consents, 
waivers, and ratifications in respect of the Collateral and otherwise act with respect thereto as 
though it were the outright owner thereof; 

(b) Collateral Foreclosure.  The Secured Party, as agent for the benefit of the 
Lender Group, may also (i) require the Debtor to, and the Debtor hereby agrees that the Debtor 
will, at the Debtor’s own cost and expense upon request of the Secured Party, forthwith assemble 
all or part of the Collateral as directed by the Secured Party and make it available to the Secured 
Party or the Secured Party’s agent at a place to be designated by the Secured Party and 
(ii) without notice except as specified below, sell, assign, and deliver, or grant options to 
purchase, the Collateral or any part thereof in one or more parcels, or any interest therein, at 
public or private sale, at any of the Secured Party’s offices or elsewhere, for cash, on credit or for 
other property, for immediate or for future delivery, without any assumption of credit risk, for 
such price or prices and upon such other terms as the Secured Party may deem commercially 
reasonable, and at any such public or private sale the Secured Party, as agent for the benefit of 
the Lender Group, may bid for and/or purchase all or any part of the Collateral so sold.  The 
Debtor agrees that, to the extent notice of sale shall be required by law, at least ten (10) days’ 
notice to the Debtor of the time and place of any public sale or the time after which any private 
sale is to be made shall constitute reasonable notification and shall be deemed to meet any 
requirement under any applicable law (including the Hawaii Uniform Commercial Code, the 
Uniform Commercial Code, and the Uniform Commercial Code of any other applicable 
jurisdiction) that reasonable notification be given of the time and place of such sale or 
disposition.  The Debtor hereby waives and releases to the fullest extent permitted by applicable 
law any right or equity of redemption with respect to the Collateral, whether before or after sale 
hereunder, and any right of marshalling the Collateral and any other security for the Secured 
Obligations or otherwise.  The Secured Party shall not be obligated to make any sale of 
Collateral regardless of notice of sale having been given.  The Secured Party may adjourn any 
public or private sale from time to time by announcement at the time and place fixed therefor, 
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and such sale may, without further notice, be made at the time and place to which it was so 
adjourned.  The Secured Party may, in the Secured Party’s name or in the name of a designee or 
nominee, buy all or any part of the Collateral at any public sale or private sale, free of any right 
or equity of redemption.  Upon any sale of any of the Collateral hereunder (whether by virtue of 
the power of sale herein granted, pursuant to judicial process or otherwise), the receipt of the 
Secured Party or the officer making the sale shall be sufficient discharge to the purchaser or 
purchasers of the Collateral so sold, and such purchaser or purchasers shall not be obligated to see 
to the application of any part of the purchase money paid over to the Secured Party, for the benefit 
of the Lender Group, or such officer or be answerable in any way for the misapplication or 
nonapplication thereof; 

(c) Holding of Collateral.  Until the Secured Party, as agent for the benefit of 
the Lender Group, is able to effect a sale, lease, or other disposition of the Collateral, the Secured 
Party shall have the right to hold or use the Collateral, or any part thereof, to the extent that the 
Secured Party deems appropriate for the purpose of preserving the Collateral or its value or for 
any other purpose deemed appropriate by the Secured Party.  The Secured Party shall have no 
obligation to the Debtor to maintain or preserve the rights of the Debtor as against third parties 
with respect to the Collateral while the Collateral is in the possession of the Secured Party.  The 
Secured Party may, if it so elects, seek the appointment of a receiver or keeper to take possession 
of the Collateral and to enforce any of the Secured Party’s remedies, for the benefit of the Lender 
Group, with respect to such appointment without prior notice or hearing as to such appointment; 

(d) Application of Proceeds.  All net cash proceeds received by the Secured 
Party, as agent for the benefit of the Lender Group, in respect (i) of any sale or other realization 
upon all or any part of the Collateral, or (ii) of any collection upon any policy of insurance, may, 
in the discretion of the Secured Party, be held by the Secured Party, as agent for the benefit of 
the Lender Group, as collateral for the Secured Obligations, and/or then or at any time thereafter 
applied (after payment of any amounts payable to the Secured Party pursuant to Section 11) in 
whole or in part by the Secured Party against, all or any part of the Secured Obligations in such 
order as the Secured Party shall elect, without resorting to and without regard to any guaranty, 
other security, or source of reimbursement which may at the time be available to the Secured 
Party or any Person in the Lender Group.  Any surplus of such cash or cash proceeds held by the 
Secured Party, as agent for the benefit of the Lender Group, and remaining after payment in full 
of all the Secured Obligations and expenses of enforcement and collection shall be paid over to 
the Debtor or to whomsoever may be lawfully entitled to receive such surplus; 

(e) Retaking of Collateral.  The Secured Party, as agent for the benefit of the 
Lender Group, may at any time and from time to time, with reasonable notice (in light of the 
circumstances) and during reasonable hours, with or without judicial process or the aid or 
assistance of others, (i) enter upon any premises in which Collateral may be located and, without 
resistance or interference by the Debtor, take physical possession of any items of Collateral and 
maintain such possession on the Debtor’s premises or move the same or any part thereof to such 
other places as the Secured Party shall choose without being liable to the Debtor on account of 
any losses, damage or depreciation that may occur as a result thereof so long as the Secured 
Party shall act reasonably and in good faith, (ii) dispose of all or any part of the Collateral on any 
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premises of the Debtor, (iii) require the Debtor to assemble and make available to the Secured 
Party or any Person in the Lender Group, at the Debtor’s expense all or any part of the Collateral 
at any reasonable place and time designated by the Secured Party, or (iv) remove all or any part 
of the Collateral from any premises in which any part may be located for the purpose of effecting 
the sale or other disposition thereof; 

(f) Exercise of Remedies.  To the extent that applicable law imposes duties on 
the Secured Party to exercise remedies in a commercially reasonable manner, the Debtor 
acknowledges and agrees that it is not commercially unreasonable for the Secured Party (i) to fail 
to incur expenses reasonably deemed significant by the Secured Party to prepare Collateral for 
disposition or otherwise to complete raw material or work in process into finished goods or other 
finished products for disposition, (ii) to fail to obtain third party consents for access to Collateral 
to be disposed of, or to obtain or, if not required by other law, to fail to obtain governmental or 
third party consents for the collection or disposition of Collateral to be collected or disposed of, 
(iii) to fail to exercise collection remedies against account debtors or other Persons obligated on 
Collateral or to remove Liens on or any adverse claims against Collateral, (iv) to exercise 
collection remedies against account debtors and other Persons obligated on Collateral directly or 
through the use of collection agencies and other collection specialists, (v) to advertise 
dispositions of Collateral through publications or media of general circulation, whether or not the 
Collateral is of a specialized nature, (vi) to contact other Persons, whether or not in the same 
business as the Debtor, for expressions of interest in acquiring all or any portion of such 
Collateral, (vii) to hire one or more professional auctioneers to assist in the disposition of 
Collateral, whether or not the Collateral is of a specialized nature, (viii) to dispose of Collateral 
by utilizing internet sites that provide for the auction of assets of the types included in the 
Collateral or that have the reasonable capacity of doing so, or that match buyers and sellers of 
assets, (ix) to dispose of assets in wholesale rather than retail markets, (x) to disclaim disposition 
warranties, such as warranties of title, possession or quiet enjoyment, (xi) to purchase insurance 
or credit enhancements to insure the Secured Party and the Lender Group against risks of loss, 
collection or disposition of Collateral or to provide to the Secured Party and the Lender Group a 
guaranteed return from the collection or disposition of Collateral, or (xii) to the extent deemed 
appropriate by the Secured Party, to obtain the services of brokers, investment bankers, 
consultants and other professionals to assist the Secured Party in the collection or disposition of 
any of the Collateral.  The Debtor acknowledges that the purpose of this Section 10(f) is to 
provide nonexhaustive indications of what actions or omissions by the Secured Party would not 
be commercially unreasonable in the Secured Party’s exercise of remedies against the Collateral 
and that other actions or omissions by the Secured Party shall not be deemed commercially 
unreasonable solely on account of not being specifically set forth in this Section 10(f).  Without 
limiting the generality of the foregoing, nothing contained in this Section 10(f) shall be 
construed to grant any rights to the Debtor or to impose any duties on the Secured Party that 
would not have been granted or imposed by this Security Agreement or by applicable law in the 
absence of this Section 10(f); 

(g) Grant of License to Use Intellectual Property Collateral.  For the purpose 
of enabling the Secured Party to exercise its rights and remedies, as agent for the benefit of the 
Lender Group, under this Section 10, in order to take possession of, hold, preserve, process, 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 144 of
 217



30 
227429.1 

 

assemble, prepare for sale, market for sale, sell or otherwise dispose of Collateral, at such time as 
the Secured Party shall be lawfully entitled to exercise such rights and remedies, the Debtor 
hereby grants to the Secured Party, for the benefit of the Lender Group, an irrevocable, 
nonexclusive license (exercisable without payment of royalty or other compensation to the 
Debtor) to use, license or sublicense any Intellectual Property now owned or hereafter acquired 
by the Debtor, and wherever the same may be located, and including in such license access to all 
media in which any of the licensed items may be recorded or stored and to all computer software 
and programs used for the compilation or printout thereof; 

(h) Limitation on Secured Party’s and Lender Group’s Duties in Respect of 
Collateral.  Each Person in the Lender Group shall use reasonable care with respect to the 
Collateral in its possession or under its control.  No Person in the Lender Group shall have any 
other duty as to any Collateral in its possession or control or in the possession or control of any 
agent or nominee of any Person in the Lender Group, or any income thereon or as to the 
preservation of rights against prior parties or any other rights pertaining thereto.  Neither the 
Secured Party nor any Person in the Lender Group shall be liable for failure to collect or realize 
upon any or all of the Collateral or for any delay in such collection or realization; and 

(i) Nature of Remedies.  All rights and remedies existing under this Security 
Agreement are cumulative to, and not exclusive of, any other rights or remedies available under 
contract or applicable law or in equity.  Neither the Secured Party nor any Person in the Lender 
Group shall be required to make any demand upon or pursue or exhaust any of their respective 
rights or remedies against the Debtor, any other obligor, guarantor, pledgor or any other Person 
with respect to the payment of the Secured Obligations or to pursue or exhaust any of their 
respective rights or remedies with respect to any Collateral therefor, other property or assets 
pledged as collateral security, or any direct or indirect guarantee thereof.  Neither the Secured 
Party nor any Person in the Lender Group shall be required to marshal the Collateral, any other 
property or assets pledged as collateral, or any guarantee of the Secured Obligations or to resort 
to the Collateral, such other property or assets, or any such guarantee in any particular order, and 
all of their respective rights hereunder or under any other Loan Documents shall be cumulative.  
To the extent it may lawfully do so, the Debtor absolutely and irrevocably waives and 
relinquishes the benefit and advantage of, and covenants not to assert against the Secured Party 
or any Person in the Lender Group, any valuation, stay, appraisement, extension, redemption or 
similar laws and any and all rights or defenses it may have as a surety now or hereafter existing 
which, but for this provision, might be applicable to the sale of any Collateral made under the 
judgment, order or decree of any court, or privately under the power of sale conferred by this 
Security Agreement, or otherwise.  The Secured Party, as agent for the benefit of the Lender 
Group, may demand performance under this Security Agreement before, simultaneously with, or 
subsequent to making a demand for payment or performance under the Promissory Notes or any 
or all of the Loan Documents. 

11. Indemnity and Expenses. 

(a) Indemnification.  The Debtor agrees to indemnify, defend (with counsel 
acceptable to the Secured Party), and hold harmless the Secured Party and each Person in the 
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Lender Group from and against, and to reimburse and compensate the Secured Party and each 
Person in the Lender Group for, any and all claims, demands, costs, losses, liabilities, expenses, 
suits, proceedings, or investigations, including reasonable attorneys’ fees and legal costs, 
growing out of, arising in connection with, or resulting from this Security Agreement (including, 
without limitation, enforcement of this Security Agreement), and whether or not arising from 
direct first party claims or from third party claims (collectively, “Claims”), except Claims 
resulting solely from the Secured Party’s gross negligence or willful misconduct as finally 
determined by a court of competent jurisdiction.  The indemnification in this subsection shall 
(a) survive the repayment of all principal, interest, and fees payable in connection with the 
Secured Obligations and (b) constitute a part of the Secured Obligations. 

(b) Expenses.  The Debtor shall: (i)  pay all out of pocket costs and expenses 
of the Secured Party incurred after the date hereof in connection with the administration of this 
Security Agreement by the Secured Party (including, without limitation, attorneys’ fees incurred 
by the Secured Party to obtain the advice of counsel as to the rights and duties of the Secured 
Party or any Person in the Lender Group with respect thereto), (ii) pay all out of pocket costs and 
expenses of the Secured Party and each Person in the Lender Group incurred in connection with 
the preservation of rights under, the enforcement of, or the renegotiation or restructuring of this 
Security Agreement or any of the Loan Documents and any amendment, waiver or consent 
relating hereto or thereto, whether or not litigation or any other proceeding is initiated (including, 
without limitation, the reasonable attorneys’ fees and disbursements of counsel for the Secured 
Party and each Person in the Lender Group); (iii) pay all out of pocket costs and expenses of the 
Secured Party, as agent for the benefit of the Lender Group, and each Person in the Lender 
Group, incurred in connection with the custody, preservation, use or operation of, or the sale of, 
collection from, or other realization upon any of the Collateral (including, without limitation, the 
reasonable attorneys’ fees and disbursements of counsel for the Secured Party and each Person in 
the Lender Group); (iv) pay and hold the Secured Party and each Person in the Lender Group 
harmless from and against, and reimburse and compensate the Secured Party and each Person in 
the Lender Group for, any and all present and future excise or property taxes, charges or similar 
levies which arise from any payment made hereunder or from the execution, delivery or 
registration of, or otherwise with respect to this Security Agreement and the Loan Documents 
and save the Secured Party and each Person in the Lender Group harmless from and against, and 
reimburse and compensate the Secured Party and each Person in the Lender Group for, any and 
all liabilities with respect to or resulting from any delay or omission to pay any such taxes, 
charges or levies; and (v) indemnify the Secured Party and each Person in the Lender Group and 
their respective officers, directors, managers, members, employees, agents, representatives and 
affiliates from and hold each of them harmless against, and reimburse and compensate each of 
them for, any and all costs, losses, liabilities, claims, damages or expenses actually incurred by 
any of them (whether or not any of them is designated a party thereto) arising out of or by reason 
of any investigation, litigation, or other proceeding related to this Security Agreement, the Loan 
Agreement, or any of the Loan Documents, the Secured Party’s holding or administration, as 
agent for the benefit of the Lender Group, of any Collateral, or any transaction contemplated 
hereby, including, without limitation, the reasonable attorneys’ fees and disbursements of 
counsel incurred in connection with any such investigation, litigation, or other proceeding, 
whether or not arising from direct first party claims or from third party claims, except in each 
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case to the extent resulting from the Secured Party’s gross negligence or willful misconduct as 
finally determined by a court of competent jurisdiction.  The Debtor’s obligations under this 
Section 11(b) shall survive any termination of this Security Agreement and shall constitute a part 
of the Secured Obligations.  For the purposes of this Security Agreement, attorneys’ fees shall 
include in all cases the amount of all attorneys’ fees actually incurred without giving effect to 
any statutory presumption or limitation, and whether or not litigation or any other similar 
proceeding is instituted, and shall include, without limitation, fees incurred in the following: 
(i) pre-trial motions; (ii) discovery; (iii) trials and similar proceedings; (iv) post-judgment 
motions; (v) contempt proceedings; (vi) garnishment, levy, and debtor and third party 
examinations; (vii) enforcement and collection efforts; and (viii) bankruptcy and other litigation. 
All expenses incurred by the Secured Party or any Person in the Lender Group shall, until paid in 
full by the Debtor, constitute a part of the Secured Obligations, and shall bear interest at the rate 
then applicable under the Loan Agreement from the date incurred until the date paid in full. 

12. Amendment. 

No amendment or waiver of any provision of this Security Agreement nor consent to any 
departure by the Debtor herefrom shall in any event be effective unless the same shall be in 
writing and signed by the Secured Party, and then such waiver or consent shall be effective only 
in the specific instance and for the specific purpose for which given. 

13. Notices. 

Except as otherwise provided herein, whenever it is provided herein that any notice, 
demand, request, consent, approval, declaration or other communication shall or may be given to 
or served upon any of the parties by any other party, or whenever any of the parties desires to 
give or serve upon any other party any communication with respect to this Security Agreement 
or any of the Loan Documents, each such notice, demand, request, consent, approval, declaration 
or other communication shall be in writing and shall be deemed to have been validly served, 
given or delivered (a) upon the earlier of actual receipt and two (2) Business Days after deposit 
in the United States mail, registered or certified mail, return receipt requested, with proper 
postage prepaid, (b) upon transmission during business hours on any Business Day, or, if after 
5:00 p.m. (HST) on a Business Day or at any time on a day which is not a Business Day, then as 
of 9:00 a.m. (HST) on the next succeeding Business Day, when sent by telecopy, electronic mail, 
or other similar facsimile transmission (with such telecopy, electronic mail, or facsimile 
promptly confirmed by delivery of a copy by personal delivery or United States mail as 
otherwise provided in this Section 13), (c) one (1) Business Day after deposit with a reputable 
overnight courier with all charges prepaid or (d) when delivered, if hand-delivered by messenger, 
all of which communications shall be addressed to the party to be notified and sent to the 
address, facsimile number, or electronic mail address set forth below or to such other address (or 
facsimile number or electronic mail address) as may be substituted by notice given as herein 
provided.  The giving of any notice required hereunder may be waived in writing by the party 
entitled to receive such notice.  Failure or delay in delivering copies of any notice, demand, 
request, consent, approval, declaration or other communication to any Person (other than the 
Debtor, the Secured Party, or the Lender Group) designated below to receive copies shall in no 
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way adversely affect the effectiveness of such notice, demand, request, consent, approval, 
declaration or other communication. 

If to the    St. Francis Healthcare System of Hawaii 
Secured Party:   2226 Liliha Street, Suite 227 

Honolulu, Hawaii  96817 
Attention:  Mr. Jerry Correa 
Facsimile Number:  (808) 547-6616 
Email address:  jcorrea@stfrancishawaii.org 
 

With a courtesy copy McCorriston Miller Mukai MacKinnon LLP 
(which shall not Five Waterfront Plaza, 4th Floor 
constitute notice) to: 500 Ala Moana Boulevard 

Honolulu, Hawaii 96813 
Attention:  Stewart Pressman, Esq.  
Facsimile Number:  (808) 524-8293 
Email address:  Pressman@m4law.com 

 
If to the Debtor: St. Francis Hospitals Hawaii 

2226 Liliha Street, Suite 227 
Honolulu, Hawaii  96817 
Attention:  Mr. Jerry Correa 
Facsimile Number:  (808) 547-6616 
Email address:  jcorrea@stfrancishawaii.org 

 
14. Continuing Security Interest. 

This Security Agreement shall create a continuing Security Interest in the Collateral and 
shall (i) remain in full force and effect until payment, performance, and satisfaction in full of the 
Secured Obligations and the terms and conditions of this Security Agreement and each of the 
Loan Documents, (ii) be binding upon the Debtor, the Debtor’s successors and assigns and (iii) 
inure to the benefit of the Secured Party and each Person in the Lender Group and each of their 
respective successors, transferees and assigns.  The Debtor shall not assign or transfer any of the 
Debtor’s rights or obligations under this Security Agreement without the prior written consent of 
the Secured Party.  Subject to the provisions of Section 18, upon the indefeasible payment in full 
in cash and complete performance, discharge, and satisfaction of the Secured Obligations and the 
terms and conditions of this Security Agreement, the Security Interest granted hereby shall 
terminate and all rights to the Collateral shall revert to the Debtor.   

15. Governing Law. 

This Security Agreement shall be governed by and interpreted and enforced in 
accordance with the internal and substantive laws of the State of Hawaii without giving effect to 
principles of conflict of laws or the choice of law rules of any jurisdiction to the extent that the 
law of any jurisdiction other than the State of Hawaii would be required or permitted thereby, 
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and except to the extent that the validity or perfection of the Security Interest hereunder, or 
remedies hereunder, in respect of any particular Collateral are governed by the laws of a 
jurisdiction other than the State of Hawaii.  

16. Waivers. 

The rights, remedies, powers, and privileges of the Secured Party and each Person in the 
Lender Group under this Security Agreement shall be cumulative to and not exclusive of any 
rights, remedies, powers, or privileges which the Secured Party or any Person in the Lender 
Group would otherwise have, now or hereafter existing, under contract, at law, in equity, by 
statute, or otherwise, and may be exercised singly or concurrently.  No failure or delay by the 
Secured Party or by any Person in the Lender Group in exercising any right, remedy, power, or 
privilege shall operate as a waiver of such right, remedy, power, or privilege, nor shall any single 
or partial exercise of any right, remedy, power, or privilege preclude the further or future 
exercise by the Secured Party or any Person in the Lender Group of the same or any other right, 
remedy, power, or privilege.  A waiver by the Secured Party or by any Person in the Lender 
Group of any right, remedy, power, or privilege, in whole or in part, on any one occasion shall 
not be construed as a bar to the exercise of any right, remedy, power, or privilege which the 
Secured Party or any Person in the Lender Group would otherwise have on any future occasion.   

The Debtor hereby expressly agrees to all of the terms and conditions of the Promissory 
Notes, this Security Agreement, the Loan Documents, and the Secured Obligations, and waives 
irrevocably, absolutely, and unconditionally to the fullest extent permitted by law (a) diligence, 
presentment, and demand (whether for payment, nonpayment, protest, acceptance, maturity, 
extension of time, change in the nature of the form of the Secured Obligations, acceptance of 
further security, release of further security, composition or agreement arrived at as to the amount 
of, or the terms of, the Secured Obligations, notice of adverse change in any Obligor’s financial 
condition or other fact which might increase the risk with respect to the Secured Obligations, and 
all other demands whatsoever) with respect to any of the Secured Obligations or any part thereof; 
(b) notice of the occurrence of a breach, default, or of an event of default under any Secured 
Obligation; (c) protest of the nonpayment of any Secured Obligation or any part thereof; 
(d) notice of presentment, demand or protest; (e) notice of acceptance of any guaranty or 
collateral security or of the terms and provisions thereof or hereof by the Secured Party, as agent 
for the benefit of the Lender Group; (f) any requirement of diligence or promptness on the part of 
the Secured Party in the enforcement of any of the Secured Party’s rights, as agent for the benefit 
of the Lender Group, under the provisions of any Secured Obligation, the Promissory Notes, this 
Security Agreement, or any of the Loan Documents; (g) any right which the Debtor might have 
to require the Secured Party or any Person in the Lender Group to proceed against or exhaust any 
collateral or security therefor or to pursue any other remedy available to or within the power of 
the Secured Party or any other Person in the Lender Group; (h) all defenses arising by reason of 
any disability of the Debtor, any guarantor of the Secured Obligations, or of any other party to 
any of the Loan Documents (collectively, an “Obligor”), including without limitation, the 
Debtor’s or any Obligor’s dissolution, insolvency, bankruptcy and/or reorganization under state 
or federal bankruptcy laws, or the restrictions placed upon the Debtor or any Obligor by the 
Hawaii Revised Statutes, the Hawaii Nonprofit Corporations Act, the Code as in effect in the 
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State of Hawaii or in any other applicable controlling jurisdiction, or other applicable law; (i) all 
defenses which may be acquired by reason of an election by the Secured Party or any Person in 
the Lender Group of any remedy against the Debtor or any Obligor; (j) any and all notices of 
every kind and description which may be required to be given by any statute or rule of law in any 
jurisdiction except as provided herein; (k) all claims, damages, and demands against the Secured 
Party or any Person in the Lender Group arising out of, relating to, or in connection with the 
repossession, retention, holding, maintenance, or sale of the Collateral; (l) the benefits of the 
automatic stay of §362 of the Bankruptcy Code or, more appropriately, the debtor’s right to 
oppose a motion for relief from the automatic stay; (m) any right to seek court approval of a 
priming lien under §364(d) of the Bankruptcy Code ahead of the non-debtor secured creditor; (n) 
any right to seek to surcharge under §506(c) of the Bankruptcy Code the secured creditor’s 
collateral; (o) any right to reject the subject lease or executory contract under §365 of the 
Bankruptcy Code; (p) with respect to nonresidential real property leases under which the debtor 
is the lessee, any right to seek to extend the time to assume or reject under §365(d)(4) of the 
Bankruptcy Code; (q) any right to seek to equitably subordinate under §510(c) of the Bankruptcy 
Code a claim; (r) any right to seek to extend the exclusivity period under §1121 of the 
Bankruptcy Code for filing and obtaining approval of a plan of reorganization; (s) any right to 
bring and pursue a preference or fraudulent transfer action against the creditor; (t) any right to 
use cash collateral without the secured creditor’s consent; (u) any right to challenge the validity, 
priority, extent, and/or perfection of the creditor’s claim and/or lien; (v) any right to impair the 
creditor’s claim under a plan of reorganization; and (w) any right to file a plan of reorganization 
not acceptable to the non-debtor party to the contract.  The Debtor agrees that any notice or 
directive given at any time to the Secured Party or any Person in the Lender Group which is 
inconsistent with any waiver contained in this Security Agreement shall be null and void and 
may be ignored by the Secured Party and all Persons in the Lender Group, and, in addition, may 
not be pleaded or introduced as evidence in any litigation relating to this Security Agreement or 
any of the Loan Documents for the reason that such pleading or introduction would be at 
variance with the written terms of this Security Agreement, unless the Secured Party has 
specifically agreed otherwise in writing.  It is agreed between the Debtor and the Secured Party, 
as agent for the benefit of the Lender Group, that the foregoing waivers are of the essence of the 
transactions contemplated by the Promissory Notes, this Security Agreement, and the Loan 
Documents, and that, but for this Security Agreement and such waivers, the Secured Party, as 
agent for the benefit of the Lender Group, and the Lender Group itself, would decline to propose 
the Reorganization Plan for confirmation, accept the Promissory Notes, or to execute, deliver, 
and perform the Loan Agreement or any of the other Loan Documents. 

17. Specific Performance. 

The Debtor recognizes that the rights of the Secured Party hereunder, as agent for the 
benefit of the Lender Group, are unique and, accordingly, the Secured Party shall, in addition to 
such other remedies as may be available to the Secured Party under contract, at law, or in equity, 
have the right to enforce the Secured Party’s rights hereunder, as agent for the benefit of the 
Lender Group, by actions for injunctive relief and specific performance to the fullest extent 
permitted by law, without the necessity of posting a bond or other security and without any 
requirement to prove irreparable harm, which requirements the Debtor hereby waives to the 
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fullest extent permitted by law.  This Security Agreement is not intended to limit or abridge any 
rights of the Secured Party or any Person in the Lender Group which may exist apart from this 
Security Agreement. 

18. Revival and Reinstatement. 

This Security Agreement shall remain in full force and effect and continue to be effective 
should any petition be filed by or against the Debtor or any Obligor in bankruptcy or for 
liquidation, should the Debtor or any Obligor become insolvent or make an assignment for the 
benefit of creditors, or should a receiver or trustee be appointed for all or any portion of the 
Debtor’s assets or properties, and shall terminate only upon the indefeasible payment in full in 
cash and complete performance of the Secured Obligations; provided that, if at any time all or 
any part of any payment previously made by the Debtor or any Obligor, or applied by the 
Secured Party or any Person in the Lender Group, in respect of any of the Secured Obligations 
shall be recovered or rescinded by or on behalf of the Debtor or any Obligor, or is reduced in 
amount or must be otherwise restored or returned, whether as a “voidable preference” or 
“fraudulent transfer,” or upon the insolvency, bankruptcy or reorganization of the Debtor or any 
Obligor, the operation of the Hawaii Revised Statutes, the Hawaii Nonprofit Corporations Act, 
the Code as in effect in the State of Hawaii or in any applicable controlling jurisdiction, by court 
order, administrative order, settlement, or otherwise, the Debtor’s obligations under this Security 
Agreement and the pledge of and Security Interest in the Collateral hereunder shall continue to 
be effective or shall be reinstated, as the case may be, and shall continue as if such payment had 
never been made by the Debtor or any Obligor, or applied by the Secured Party or any Person in 
the Lender Group, and the Debtor shall remain liable for the full amount and complete 
performance of the Secured Obligations as though such payment had not been made or applied, 
notwithstanding any termination of this Security Agreement or any of the Loan Documents or 
the cancellation of any Secured Obligation.  In the event that any payment, or any part thereof, is 
recovered, rescinded, reduced, restored, or returned, the Secured Obligations shall be reinstated 
and deemed reduced only by such amount paid and not so recovered, rescinded, reduced, 
restored, or returned. 

19. Termination. 

This Security Agreement shall terminate on the Termination Date, subject to the 
provisions of Section 18.  Upon the indefeasible payment in full in cash and complete 
performance of all of the Secured Obligations, the Secured Party on behalf of each Person in the 
Lender Group shall deliver to the Debtor such termination statements and other documents as are 
necessary or appropriate to evidence the termination of the Security Interest in favor of the 
Secured Party for the benefit of the Lender Group securing payment of the Secured Obligations.  
Such termination statements and other documents shall be prepared by the Debtor and shall be in 
form and substance reasonably satisfactory to the Secured Party. 

20. Severability. 

Any provision of this Security Agreement which is invalid, illegal, prohibited or 
unenforceable in any jurisdiction shall be so only as to such jurisdiction and only to the extent of 
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such invalidity, illegality, prohibition or unenforceability, but all the remaining provisions of this 
Security Agreement shall remain valid and enforceable to the fullest extent permitted by law.  
The parties further agree that this Security Agreement shall be reformed so as to replace such 
invalid, illegal, prohibited or unenforceable provisions with provisions which will achieve, to the 
extent possible, the economic, business and other purposes of the invalid, illegal, prohibited or 
unenforceable provisions.  All rights, remedies, powers, and privileges provided in this Security 
Agreement may be exercised only to the extent that the exercise thereof does not violate any 
applicable provision of law, and all the provisions of this Security Agreement are intended to be 
subject to all applicable mandatory provisions of law that may be controlling and to be limited to 
the extent necessary so that they do not render this Security Agreement invalid, unenforceable, in 
whole or in part, or not entitled to be recorded, registered or filed under the provisions of any 
applicable law. 

21. Entire Agreement. 

This Security Agreement, the Loan Documents, and the Reorganization Plan are intended 
by the parties as the final expressions of the Debtor’s obligations to the Secured Party, as agent 
for the benefit of the Lender Group, in connection with the Collateral and otherwise, and 
supersede all prior and contemporaneous understandings, agreements, or negotiations, written or 
oral, concerning the subject matter hereof.  There are no conditions to the effectiveness of this 
Security Agreement other than the occurrence of the “Effective Date” as defined in the 
Reorganization Plan. 

22. Nature of the Debtor’s Obligations.   

All of the Debtor’s representations, warranties, covenants, agreements and obligations 
arising under, made in connection with, or relating to this Security Agreement shall survive the 
execution, delivery, and performance of the Debtor’s obligations hereunder until the indefeasible 
payment in cash in full and complete performance, discharge, and satisfaction of all of the 
Secured Obligations. 

23. Counterparts.   

This Security Agreement may be signed in any number of counterparts, each of which 
when executed and delivered shall constitute and be deemed an original and all of which together 
shall constitute one and the same agreement, with the same effect as if the signatures thereto and 
hereto were upon the same instrument, notwithstanding that all of the parties are not signatories 
to the same original or counterpart, or that signature pages from different counterparts are 
combined.  The signature of any party to any counterpart shall be deemed to be a signature to 
and may be appended to any other counterpart.  Electronically transmitted or facsimile copies of 
original signature pages shall be deemed to be, and shall be legally effective as, originally signed 
signature pages for all purposes of this Security Agreement.  
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24. Construction; Headings; Pronouns and Plurals. 

The Debtor acknowledges that it has read and understood this Security Agreement and 
has sought and received the legal advice of counsel of its choice, and that this Security 
Agreement represents the combined efforts and arm’s length negotiations between the Debtor 
and the Secured Party.  Accordingly, all rules of construction that would otherwise require that 
any ambiguities be resolved against the drafting party are not applicable and shall not be 
employed in the interpretation of this Security Agreement.  Whenever the term “including” is 
used in this Security Agreement (whether or not that term is followed by the phrase “but not 
limited to” or “without limitation” or words of similar effect) in connection with a listing of one 
or more items or matters, the word “including” shall be deemed to be followed by the words 
“without limitation,” and that listing will be interpreted to be illustrative only and will not be 
interpreted as a limitation on, or an exclusive listing of, such items or matters.  Whenever the 
term “Person” is used in this Security Agreement, such term shall mean and include any 
individual, company, corporation, limited liability company or limited liability partnership, 
limited partnership, general partnership, association, trust, joint venture, governmental entity, 
regulatory authority, charitable organization, public or private foundation, society, trade group, 
research organization, or other entity of any kind or nature whatsoever.  Whenever the term 
“Prevailing Party” is used in this Security Agreement, such term shall mean the party who is 
determined to have prevailed or who prevails by default or otherwise in any Litigation (as such 
term is defined in the Loan Agreement) proceeding, and shall include a party who dismisses an 
action in exchange for consideration substantially equal to the relief sought in the Litigation 
proceeding.  The paragraph, section, and other headings contained in this Security Agreement are 
for reference purposes only and do not affect in any way the meaning or interpretation of this 
Security Agreement or any provision hereof.  Wherever the context may require, any pronoun 
used in this Security Agreement shall include the corresponding masculine, feminine, or neuter 
forms, and the singular forms of nouns, pronouns, and verbs include the plural and vice versa.  
This Security Agreement shall comprise a part of and is included as one of the Loan Documents. 

25. CONSENT TO JURISDICTION AND VENUE. 

THE DEBTOR HEREBY CONSENTS AND AGREES THAT THE STATE OR 
FEDERAL COURTS LOCATED IN HONOLULU, HAWAII SHALL HAVE EXCLUSIVE 
JURISDICTION TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES 
PERTAINING TO THIS SECURITY AGREEMENT OR TO ANY MATTER ARISING OUT 
OF OR RELATING TO THIS SECURITY AGREEMENT, THE PROMISSORY NOTES, OR 
ANY OF THE OTHER LOAN DOCUMENTS; PROVIDED, THAT NOTHING IN THIS 
SECURITY AGREEMENT SHALL BE DEEMED OR OPERATE TO PRECLUDE THE 
SECURED PARTY FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN 
ANY OTHER JURISDICTION TO REALIZE ON ANY COLLATERAL GRANTED AS 
SECURITY FOR THE OBLIGATIONS CREATED HEREBY, OR ANY OTHER SECURITY 
FOR THE SECURED OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR OTHER 
COURT ORDER IN FAVOR OF THE SECURED PARTY, AS AGENT FOR THE BENEFIT 
OF THE LENDER GROUP. THE DEBTOR EXPRESSLY SUBMITS AND CONSENTS IN 
ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY 
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SUCH COURT, AND THE DEBTOR HEREBY WAIVES ANY OBJECTION WHICH THE 
DEBTOR MAY HAVE BASED UPON LACK OF PERSONAL JURISDICTION, IMPROPER 
VENUE OR INCONVENIENT FORUM (FORUM NON CONVENIENS) AND HEREBY 
CONSENTS TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS 
DEEMED APPROPRIATE BY SUCH COURT. THE DEBTOR HEREBY WAIVES 
PERSONAL SERVICE OF THE SUMMONS, COMPLAINT AND OTHER PROCESS 
ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF SUCH 
SUMMONS, COMPLAINT AND OTHER PROCESS MAY BE MADE BY REGISTERED OR 
CERTIFIED MAIL ADDRESSED TO THE DEBTOR AT THE ADDRESS SET FORTH 
HEREIN AND THAT SERVICE SO MADE SHALL BE DEEMED COMPLETED UPON THE 
EARLIER OF THE DEBTOR’S ACTUAL RECEIPT THEREOF OR TWO (2) DAYS AFTER 
DEPOSIT IN THE U.S. MAILS, PROPER POSTAGE PREPAID. 

26. WAIVER OF JURY TRIAL. 

BECAUSE DISPUTES ARISING IN CONNECTION WITH FINANCIAL 
TRANSACTIONS OF THE TYPE SET FORTH HEREIN ARE MOST QUICKLY AND 
ECONOMICALLY RESOLVED BY AN EXPERIENCED AND EXPERT PERSON AND 
THE PARTIES WISH APPLICABLE STATE AND FEDERAL LAWS TO APPLY (RATHER 
THAN ARBITRATION RULES), THE PARTIES DESIRE THAT THEIR DISPUTES BE 
RESOLVED BY A JUDGE APPLYING SUCH APPLICABLE LAWS.  THEREFORE, THE 
PARTIES HERETO WAIVE ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT, OR 
PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, WHETHER SOUNDING IN 
CONTRACT, TORT, OR OTHERWISE, BETWEEN THE PARTIES ARISING OUT OF, 
CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THE RELATIONSHIP 
ESTABLISHED BETWEEN THEM IN CONNECTION WITH, THIS SECURITY 
AGREEMENT, THE PROMISSORY NOTES, OR ANY OF THE OTHER LOAN 
DOCUMENTS OR THE TRANSACTIONS THERETO.  

27. Successors and Assigns. 

This Security Agreement and all obligations of the Debtor hereunder shall be binding 
upon the successors and assigns of the Debtor (including any debtor-in-possession on behalf of 
the Debtor) and shall, together with the rights and remedies of the Secured Party hereunder, for 
the benefit the Lender Group, inure to the benefit of each Person in the Lender Group, all future 
holders of any instrument evidencing any of the Secured Obligations and their respective 
successors and assigns.  No sales of participations, other sales, assignments, transfers or other 
dispositions of any agreement governing or instrument evidencing any of the Secured 
Obligations or any portion thereof or interest therein shall in any manner impair the Security 
Interest granted to the Secured Party, for the benefit of the Lender Group, hereunder.  The 
Debtor may not assign, sell, hypothecate or otherwise transfer any interest in or obligation under 
this Security Agreement.  
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28. Terminations and Amendments Not Authorized. 

The Debtor acknowledges that it is not authorized to file any financing statement or 
amendment or termination statement without the prior written consent of the Secured Party, and 
the Debtor hereby covenants and agrees that it will not do so without the prior written consent of 
the Secured Party, subject to the Debtor’s rights under Section 490:9-509(d)(2) of the Code as 
enacted in the State of Hawaii (or Section 9-509(d)(2) of the Uniform Commercial Code as 
enacted in any other applicable jurisdiction). 

29. Secured Party’s Capacity; Successor Secured Party. 

All references set forth in this Security Agreement to the Secured Party shall mean and be 
a reference to the Secured Party acting on its own behalf and acting as agent for the benefit of the 
Lender Group.  The Secured Party may resign at any time in its capacity as agent for the benefit 
of the Lender Group, and the Lender Group, acting by a majority in interest of its members, may 
remove the Secured Party at any time at its discretion for any reason whatsoever or for no reason 
at all.  In the event of the resignation or removal of the Secured Party as agent for the benefit of 
the Lender Group, the Lender Group, acting by a majority in interest of its members, shall have 
the unilateral and unqualified right to appoint a successor or replacement Secured Party to act as 
the Secured Party for all purposes of this Security Agreement, and the Debtor hereby covenants 
and agrees (a) to acknowledge and attorn to such successor Secured Party as if originally a party 
hereto with all of the rights, powers, benefits, privileges, and protections accorded to the Secured 
Party hereunder and under applicable law, and (b) that the Security Interest of the Secured Party, 
as agent for the benefit of the Lender Group, shall remain fully enforceable and effective without 
lapse, and the Debtor shall not assert in any action, proceeding, or otherwise any defenses, 
claims, setoffs, or other rights as a result of the replacement of the Secured Party or assert any 
release, waiver, or discharge of all or any portion of the Security Interest or the Secured 
Obligations. 

30. Benefit of Lender Group. 

The Security Interest granted or contemplated hereby shall be for the benefit of the 
Secured Party for the benefit of the Lender Group, and all proceeds or payments realized from 
Collateral in accordance herewith shall be applied to the Secured Obligations in accordance with 
the terms of the Loan Agreement. 

31. Cross Default. 

Any breach, default, or Event of Default under this Security Agreement shall be deemed 
a breach, default, and event of default under the Promissory Notes and each of the Loan 
Documents, and any breach, default, or event of default under the Promissory Notes or any of the 
Loan Documents shall constitute a breach, default, and Event of Default under this Security 
Agreement. 
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32. Further Assurances. 

The Debtor agrees, upon the request of the Secured Party made from time to time and at 
any time, to execute and deliver to the Secured Party any additional instruments or documents, 
and to take such further actions and do such things, as may be considered by the Secured Party to 
be necessary, appropriate, or helpful to cause this Security Agreement to be, become or remain 
valid and effective in accordance with its terms. 

 (The signatures of the parties are contained on the following page.) 
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 IN WITNESS WHEREOF, the Debtor and the Secured Party have executed or 
caused this Security Agreement to be executed and delivered by their duly authorized 
representatives as of the date first written above. 

 
 DEBTOR:     ST. FRANCIS HOSPITALS HAWAII, 

a Hawaii nonprofit corporation 
 

 
By:  

Name:   

Title:        
 
 

 
 
 

 SECURED PARTY:   ST. FRANCIS HEALTHCARE SYSTEM OF 
HAWAII, a Hawaii nonprofit corporation, as agent 

 
 
By:  

Name: Sister Agnelle Ching 

Title: Chief Executive Officer 
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SCHEDULE 1 TO SECURITY AGREEMENT 

Inventory 

 

1. Chief Executive Office and principal place of business of the Debtor: 

  2226 Liliha Street, Suite 227 
  Honolulu, Hawaii 96817  
 

2. Corporate Offices of the Debtor:  Same 

 

3. Warehouses:  None 

 

4. Other Premises at which Collateral is Stored or Located:  None 

 

5. Locations of Records Concerning Collateral: 

 

  2226 Liliha Street, Suite 227 
  Honolulu, Hawaii 96817 
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SCHEDULE 2 TO SECURITY AGREEMENT 

Intellectual Property 

 

1. Copyrights:  None 

 

 

2. Patents:  None 

 

 

3. Trademarks:  None 
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SCHEDULE 3 TO SECURITY AGREEMENT 

Instruments, Letter of Credit Rights, and Chattel Paper 

 

1. Instruments:  None 

 

 

2. Letter of Credit Rights:  None 

 

 

3. Chattel Paper:  None 

 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 160 of
 217



SCHEDULE 4 TO SECURITY AGREEMENT 

Deposit Accounts 

 

  Account Title Bank 
Bank 

 Account # Type of Acct. Account Description 
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SCHEDULE 5 TO SECURITY AGREEMENT 

Motor Vehicles 

 

Name of Debtor Motor Vehicle 
Make/Model 

Model Year VIN 

 NONE   
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AFTER RECORDATION,   RETURN BY MAIL  [  ]  PICK-UP  [  ] 
  

 
 
 Total No. of Pages: _________ 

TITLE OF DOCUMENT: 
 

MORTGAGE, SECURITY AGREEMENT 
AND FINANCING STATEMENT (LILIHA) 

PARTIES TO DOCUMENT: 
 
MORTGAGEE: ST. FRANCIS HEALTHCARE SYSTEM OF HAWAII, a Hawaii nonprofit 

corporation,  as Agent for  ST. FRANCIS HEALTHCARE SYSTEM OF 
HAWAII, a Hawaii nonprofit corporation,  ST. FRANCIS MEDICAL 
CENTER, a Hawaii nonprofit corporation, and ST. FRANCIS MEDICAL 
CENTER - WEST, a Hawaii nonprofit corporation 

 
MORTGAGOR: ST. FRANCIS HOSPITAL - LILIHA, a Hawaii nonprofit corporation 
 
PROPERTY DESCRIPTION: 
LOT 1, MAP 1 
CONSOLIDATION NO. 187 
LOT A-2, R.P. 2107, L.C. AW. 7767, AP. 2 
TO NAWAHALAAU 
CITY AND COUNTY OF HONOLULU 
STATE OF HAWAII 

:
:
:
:
:
:
:

LIBER/PAGE/DOCUMENT NO.: _________ 
    
LAND COURT DOCUMENT NO.: _________ 
 
TRANSFER CERTIFICATE OF 
  TITLE NO(S).: 167,251, 173,021 & 447,441 

TAX MAP KEY: (1) 1-8-018-003 and (1) 1-8-022-006 & 007 
 
 

227496.1 1 
U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 164 of

 217



MORTGAGE, SECURITY AGREEMENT 
AND FINANCING STATEMENT (LILIHA) 

ST. FRANCIS HEALTHCARE SYSTEM OF HAWAII, a Hawaii nonprofit corporation, 
as Agent for ST. FRANCIS HEALTHCARE SYSTEM OF HAWAII, a Hawaii nonprofit 
corporation, ST. FRANCIS MEDICAL CENTER, a Hawaii nonprofit corporation, and ST. 
FRANCIS MEDICAL CENTER - WEST, a Hawaii nonprofit corporation (hereinafter collectively 
called the “Lenders”), whose post office address is 2226 Liliha Street, Suite 227, Honolulu, Hawaii 
96817, is hereinafter called the “Mortgagee”.  St. Francis Healthcare System of Hawaii is the agent 
for the Lenders as provided in that certain Loan Agreement dated as of ________________ ____, 
2010 (hereinafter called the “Loan Agreement”), between the Lenders, as the “Lenders” therein, and 
ST. FRANCIS HOSPITALS HAWAII, a Hawaii nonprofit corporation, ST. FRANCIS HOSPITAL-
LILIHA, a Hawaii nonprofit corporation, and ST. FRANCIS HOSPITAL-EWA, a Hawaii nonprofit 
corporation, as the “Borrowers” therein (hereinafter called the “Borrowers”).   

ST. FRANCIS HOSPITAL - LILIHA, a Hawaii nonprofit corporation, whose post office 
address is 2226 Liliha Street, Suite 227, Honolulu, Hawaii 96817, is hereinafter called the 
“Mortgagor”. 

The Mortgagor HEREBY MORTGAGES to the Mortgagee, assigns to the Mortgagee as 
security, and hereby GRANTS TO THE MORTGAGEE A SECURITY INTEREST in, all of the 
properties described in subparagraphs (a) through (k) immediately following hereafter, subject, 
however, to the encumbrances described in Exhibit A attached hereto and by reference made a part 
hereof (which properties are hereinafter collectively called the “Mortgaged Properties”): 

(a) Land.  All of the Mortgagor’s right, title and interest in and to the lands described in 
said Exhibit A (hereinafter collectively called the “Land”), together with all of the Mortgagor’s 
right, title and interest in and to (i) all strips and gores adjoining the Land and (ii) all easements, 
privileges, rights, appendages, reversions, remainders and appurtenances now or hereafter belonging 
to, inuring to the benefit of, or in any manner appertaining to, the Land; 

(b) Improvements.  All of the Mortgagor’s right, title and interest in and to all buildings, 
structures, fixtures, systems and other improvements now or hereafter located or constructed on the 
Land, and all easements, licenses, permits, privileges, and other rights appurtenant thereto 
(hereinafter called the “Improvements”); 

(c) Rents.  All of the Mortgagor’s present and future income derived or to be derived 
from the leasing and subleasing of all or any part of the Land or from the leasing and subleasing of 
any space within the Improvements, together with all of the Mortgagor’s other rights, title and 
interests in, to and under any and all leases and subleases, now or hereinafter in existence, demising 
all or any part of the Land or Improvements; 

(d) Building Materials.  All of the Mortgagor’s right, title and interest in all building 
materials, equipment, fixtures and supplies, wherever situated, that are or may hereafter be acquired 
for the purpose of constructing, repairing or altering any or all of the Improvements; 
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(e) Insurance.  All of the Mortgagor’s right, title and interest in and to any and all binders 
or policies of insurance of any kind covering all or any portion of the Mortgaged Properties; and any 
and all riders, amendments, extensions, renewals, supplements or revisions thereof; together with all 
rights and remedies thereunder and all rights to proceeds therefrom; 

(f) Awards.  All awards, damages, payments or other compensation, including interest 
thereon, and the right to receive the same, which may be made payable to the Mortgagor with 
respect to the Mortgaged Properties, or any portion thereof, by any public or quasi-public authority 
or corporation as a result of (i) the exercise of the right or power of eminent domain, (ii) the 
alteration of the grade or the vacation of any street, or (iii) any other injury to, or decrease in the 
value of the Mortgaged Properties, to the extent of all amounts which may be secured by this 
Mortgage at the date of receipt of any such award or payment by the Mortgagee, and of the 
reasonable fees of legal counsel, costs and disbursements incurred by the Mortgagee in connection 
with the collection of any such award, damage, payment or other compensation, the Mortgagor 
agreeing to execute and deliver, from time to time, such further instruments as may be required by 
the Mortgagee to confirm such assignment to the Mortgagee of any such award, damage, payment or 
other compensation; 

(g) Contracts.  All of the Mortgagor’s right, title and interest in, to and under any and all 
leases, sales contracts, agreements of sale, partial assignments, contracts of conveyance, escrow 
agreements, rental agreements, management contracts, service contracts or agreements, other 
contracts or agreements, rights to performance, copyrights, trademarks, or other general intangibles 
(as defined in Section 490:9-106, Hawaii Revised Statutes, as amended), now or hereafter entered 
into or owned by the Mortgagor, covering any part of the Mortgaged Properties; and any and all 
rents, royalties, profits, revenues, incomes and other benefits arising from the use or enjoyment of all 
or any portion of the Mortgaged Properties or from any contract pertaining to such use or enjoyment, 
together with all rights, options and remedies thereunder, and the benefit of all covenants therein, 
including, without limitation thereto, the right to receive all moneys, rents or payments of every 
other kind due or to become due to the Mortgagor thereunder; 

(h) Personal Property.  All of the Mortgagor’s right, title and interest in and to all 
furniture, inventory, motor vehicles, furnishings, fixtures, equipment and articles of personal 
property and intangibles of every nature, and accessions thereto, and renewals and replacements 
thereof and substitutions therefor, now or at any time hereafter attached to or located on or within 
the Land or the Improvements, or any part thereof, or used or to be used in any way in connection 
with the business operated on the Land or the Improvements, whether now owned or leased or 
hereafter acquired by the Mortgagor; 

(i) Trade Names and Goodwill.  All of the Mortgagor’s right, title and interest, if any, in 
and to all names under or by which the Land, the Improvements or the business operated thereon or 
therein may at any time be operated or known, the goodwill of the Mortgagor in connection 
therewith and the right of the Mortgagor, if any, to carry on business under any or all such names or 
name and any variant or variants thereof, including any and all trade names, trademarks, prints, 
labels and advertising concepts, insofar as the same may be transferable by the Mortgagor without 
breach of any agreement pursuant to which the Mortgagor may have obtained its right to use such 
names or name; 
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(j) Further Title.  Any and all other, further or additional title, estate, interest or right 
which may at any time be acquired by the Mortgagor in or to the Mortgaged Properties described 
above; and 

(k) Proceeds and Products.  All proceeds and products of the Mortgaged Properties. 

This instrument has been executed and delivered for the purpose of securing (i) the 
obligation of the Mortgagor to pay when due all of the indebtedness evidenced by Promissory Note 
(Term Note A) dated ____________________, 2010, in the principal amount of $20,000,000.00, 
made by the Borrowers, as the “Borrowers” therein, in favor of the Lenders, as the “Lenders” therein 
(hereinafter called the “Term Note A”), in accordance with the terms thereof, (ii) the observance and 
performance of all terms, covenants, conditions and agreements on the part of the Mortgagor to be 
observed and performed under (a) this Mortgage, (b) all other instruments or agreements further 
evidencing or securing the payment of the indebtedness described in the Term Note A, (c) the Loan 
Agreement, (d) the Loan Documents (as defined in the Loan Agreement), and (e) all amendments of 
the Term Note A and any document described in (a), (b), (c) and/or (d) hereof, and (iii) any and all 
other obligations that now or hereafter may be or become owing by the Borrowers, or any Borrower, 
to the Lenders, or any Lender (the Term Note A, this Mortgage, said other instruments or 
agreements, the Loan Agreement, the Loan Documents and all amendments to any of them, being 
hereinafter collectively called the “Documents”).  All of the foregoing, including, without limitation, 
all indebtedness evidenced by the Term Note A and the Documents,  are hereinafter collectively 
called the “Secured Obligations”. 

 
If the Mortgagor pays to the Mortgagee the principal amount of the Term Note A, with 

interest, fees, charges and premium, if any, according to their provisions and effect, and if the 
Mortgagor  shall discharge any and all monetary obligations that now or hereafter may be or become 
owing, directly or contingently, by the Mortgagor to the Mortgagee, whether or not the same have 
matured, of which obligations the books of the Mortgagee shall be prima facie evidence, and if the 
Mortgagor shall observe and perform all of the covenants, conditions and agreements to be observed 
and performed by the Mortgagor in this Mortgage and the other  Documents, and if the Mortgagor 
shall pay the costs of release, then this instrument shall be void, and the Mortgagee, upon the 
Mortgagor’s written request therefor, will execute and deliver to the Mortgagor a release of this 
instrument, in recordable form, provided such release is reasonably satisfactory in form to the 
Mortgagee and that all reasonable expenses of preparing and recording (or filing) such release are 
borne by the Mortgagor. 

As used in this Mortgage, the term “Event of Default” shall mean and include the occurrence 
of any one or more of the following events: 

(a) Failure to Pay the Term Note A.  Default shall be made in the payment of any amount 
payable under the Term Note A at the time and in the manner the same becomes due and payable 
thereunder, and any grace or cure period provided in the Term Note A has expired; or 

(b) Breach of Covenant.  Any default or breach shall be made in the due observance or 
performance of any other covenant, term, obligation, condition or agreement contained in any of the 
Documents, required to be observed or performed by the Mortgagor, and the cure period provided in 
the applicable Document, if any, has expired; or 
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(c) Breach of Warranty.  If any representation or warranty  contained in any Document 
shall be untrue in any material respect, and the cure period provided in the applicable Document, if 
any, has expired; or 

(d) Attachment.  If the Mortgaged Properties, or any part thereof, shall be seized, 
attached, executed, confiscated, levied upon under any legal process or under claim of legal right, or 
subject to forfeiture proceedings under state or federal laws, or if the Mortgaged Properties or any 
part thereof are destroyed, lost or substantially damaged, and such seizure, attachment, execution, 
confiscation, levy, destruction, loss or damage materially diminishes the value of the Mortgaged 
Properties; or 

(e) Involuntary Bankruptcy.  If a decree or order for relief is entered by a court having 
jurisdiction over the Mortgagor, any pledgor, and/or any other obligor of all or a portion of the 
Secured Obligations (hereinafter collectively called the “Obligors”) in an involuntary case under the 
federal Bankruptcy Code or any other applicable federal or state bankruptcy, insolvency or similar 
law, or a receiver, liquidator, assignee, custodian, trustee, sequestrator (or similar official) is 
appointed for any Obligor, or for any substantial part of the property of any Obligor, or if the 
winding-up or liquidation of the affairs of any Obligor is ordered and any such decree or order 
continues unstayed and in effect for a period of sixty (60) consecutive days; or 

(f) Voluntary Bankruptcy.  If any Obligor commences a voluntary case under the federal 
Bankruptcy Code or any other applicable federal or state bankruptcy, insolvency or similar law, or if 
any Obligor consents to the appointment of or taking possession by a receiver, liquidator, assignee, 
trustee, custodian, sequestrator (or other similar official) of all or any substantial part of such 
Obligor’s property, or if any Obligor shall generally not pay its debts as such debts fall due, or shall 
admit in writing its inability to pay its debts generally, or shall make a general assignment for the 
benefit of its creditors; or 

(g) Default Under CSC Condominium Conveyance Documents.  Any default or breach 
shall be made in the due observance or performance of any of the terms, covenants, agreements, 
obligations or conditions imposed upon the “Unit Owner” under any of those certain Condominium 
Conveyance Documents dated December 6, 2001, December 17, 2002, December 28, 1998, 
December 17, 2002, December 28, 1998, December 17, 2002 and December 28, 1998, filed in said 
Office as Land Court Document Nos. 2760740, 2875412, 2510563, 2875413, 2510564, 2875414 and 
2510565, respectively, as amended (hereinafter collectively called the “Condominium Conveyance 
Documents”), which Condominium Conveyance Documents were transferred to Hawaii Medical 
Center LLC (hereinafter called “HMC”), by Limited Warranty Condominium Apartment 
Conveyance and Ground Lease Assignments dated January 13, 2007, filed in said Office as Land 
Court Document Nos. 3542261, 3542262, 3542263, 3542264, 3542265, 3542266 and 3542267, and 
then transferred to St. Francis Hospital-Ewa, pursuant to that certain Second Amended Joint Plan of 
Reorganization for Hawaii Medical Center LLC, Hawaii Medical Center West, LLC, and Hawaii 
Medical Center East, LLC Proposed by St. Francis Healthcare System of Hawaii, St. Francis 
Medical Center, and St. Francis Medical Center-West dated March 12, 2010, filed in the United 
States Bankruptcy Court for the District of Hawaii (hereinafter called the “Bankruptcy Court”)  in 
the case of CHA Hawaii, LLC et al., Case No. 08-01369 (as it may be modified, amended, or 
supplemented from time to time, hereinafter called the “Reorganization Plan”), as confirmed by the 
Bankruptcy Court pursuant to the _____________________ entered on _______________ ____, 
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2010, and any grace or cure period provided in the applicable Condominium Conveyance Document 
has expired; or 

(h) Default Under Weinberg Space Lease.  Any default or breach shall be made in the 
due observance or performance of any of the terms, covenants, agreements, obligations or conditions 
imposed upon the lessee under that certain unrecorded Lease dated August 18, 1994, by and between 
Liliha Partners, L.P., as the “Landlord” therein, and St. Francis Medical Center, as the “Tenant” 
therein, as amended, a short form of which is dated September 30, 1997, recorded in said Bureau as 
Document No. 97-132336 (hereinafter called the “Weinberg Space Lease”), which Weinberg Space 
Lease was transferred to HMC, by Limited Warranty Assignment of Lease (5th Floor Weinberg) 
dated January 13, 2007, recorded in said Bureau as Document No. 2007-009100, and then 
transferred to St. Francis Hospital-Liliha pursuant to the Reorganization Plan, and any grace or cure 
period provided in the Weinberg Space Lease has expired; or 

(i) Default Under Weinberg Sublease.  Any default or breach shall be made in the due 
observance or performance of any of the terms, covenants, agreements, obligations or conditions 
imposed upon the sublessee under that certain Sublease Agreement dated January 13, 2007, by and 
between St. Francis Medical Center, as the “Sublessor” therein, and Hawaii Medical Center LLC, as 
the “Sublessee” therein, a short form of which is dated January 13, 2007, recorded in said Bureau as 
Document No. 2007-009101 (hereinafter called the “Weinberg Sublease”), which Weinberg 
Sublease was transferred to St. Francis Hospital-Liliha pursuant to the Reorganization Plan, and any 
grace or cure period provided in the Weinberg Sublease has expired; or 

(j) Default Under Leeward Mortgages.  Any default or breach shall be made in the due 
observance or performance of any of the terms, covenants, agreements, obligations or conditions 
imposed upon the mortgagor under any of those certain Mortgages, Security Agreements and 
Financing Statements (Leeward) dated ____________________, 2010, made by St. Francis 
Hospital-Ewa, as the “Mortgagor” therein, in favor of the Mortgagee, as the “Mortgagee” therein, 
filed in said Office as Land Court Document Nos. ____________ and ______________, respectively 
(hereinafter collectively called the “Leeward Mortgages”), and any grace or cure period provided in 
the applicable Leeward Mortgage has expired; or  

(k) Default Under CSC Mortgages.  Any default or breach shall be made in the due 
observance or performance of any of the terms, covenants, agreements, obligations or conditions 
imposed upon the mortgagor under any of those certain Mortgages, Security Agreements and 
Financing Statements (CSC) dated ______________________, 2010, made by St. Francis Hospital-
Ewa, as the “Mortgagor” therein, in favor of the Mortgagee, as the “Mortgagee” therein, filed in said 
Office as Land Court Document Nos. ______________ and ______________, respectively 
(hereinafter collectively called the “CSC Mortgages”), and any grace or cure period provided in the 
applicable CSC Mortgage has expired; or 

(l) Default Under Weinberg Space Lease Mortgages.  Any default or breach shall be 
made in the due observance or performance of any of the terms, covenants, agreements, obligations 
or conditions imposed upon the mortgagor under any of those certain Mortgages, Security 
Agreements and Financing Statements (Weinberg Space Lease) dated ______________________, 
2010, made by the Mortgagor, as the “Mortgagor” therein, in favor of the Mortgagee, as the 
“Mortgagee” therein, recorded in said Bureau as Document Nos. 2010-______________ and 2010-
_______________, respectively (hereinafter collectively called the “Weinberg Space Lease 
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Mortgages”), and any grace or cure period provided in the applicable Weinberg Space Lease 
Mortgage has expired; or 

(m) Default Under Weinberg Sublease Mortgages.  Any default or breach shall be made 
in the due observance or performance of any of the terms, covenants, agreements, obligations or 
conditions imposed upon the mortgagor under those certain Mortgages, Security Agreements and 
Financing Statements (Weinberg Sublease) dated ____________________, 2010, made by the 
Mortgagor, as the “Mortgagor” therein, in favor of the Mortgagee, as the “Mortgagee” therein, 
recorded in said Bureau as Document Nos. 2010-____________ and 2010-_____________, 
respectively (hereinafter collectively called the “Weinberg Sublease Mortgages”), and any grace or 
cure period provided in the applicable Weinberg Sublease Mortgage has expired; or 

(n) Default Under Liliha Second Mortgage.  Any default or breach shall be made in the 
due observance or performance of any of the terms, covenants, agreements, obligations or conditions 
imposed upon the mortgagor under that certain Mortgage, Security Agreement and Financing 
Statement (Liliha) dated _____________________, 2010, made by the Mortgagor, as the 
“Mortgagor” therein, in favor of the Mortgagee, as the “Mortgagee” therein, recorded in said Bureau 
as Document No. 2010-____________ , and also filed in said Office as Land Court Document No. 
______________  (hereinafter  called the “Liliha Second Mortgage”), and any grace or cure period 
provided in the Liliha Second Mortgage has expired; or 

(o) Default Under the  Documents.  There shall be any breach, default or event of default 
(however defined) under any of the Documents, and any grace or cure period provided in the 
applicable Document has expired. 

Subject to the terms of this Mortgage and until the happening of an Event of Default, the 
Mortgagor shall be permitted to use and possess the Mortgaged Properties and to receive the rents, 
issues, profits, revenues, and other income derived from the leasing and subleasing of all or any 
portion thereof.  However, if any Event of Default shall occur and be continuing, then, or at any time 
thereafter, in any such event: 

(A) Acceleration.  The Mortgagee may, by notice in writing given to the Mortgagor, 
without presentment or demand, declare the Secured Obligations to be immediately due and payable, 
and the Secured Obligations shall thereupon become and be immediately due and payable, and shall 
thereafter bear interest at the rate applicable under the Term Note A following the maturity of the 
Term Note A (the “Default Rate”). 

(B) Expenses.  Whether or not the Mortgagee shall have declared the Secured Obligations 
to be immediately due and payable and whether or not the Mortgagee shall have commenced 
foreclosure or other legal proceedings for the enforcement of its remedies under the Documents, the 
Mortgagor will pay to the Mortgagee, on demand, all costs and expenses (including reasonable fees 
of legal counsel) incurred by the Mortgagee during the existence of any such Event of Default in 
connection with the administration of the Secured Obligations, the enforcement of the provisions 
contained in the Documents, the investigation and policing of the Event of Default in question and 
the negotiation, documentation and administration of any loan “work out” proposal (whether or not 
effectuated), all of which costs and expenses, together with interest thereon at the Default Rate, shall 
be added to and secured by the lien and security interest created by this Mortgage, and said lien and 
security interest securing the payment of said costs and expenses shall be prior to any lien or security 
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interest in the Mortgaged Properties which is subordinate to the lien and security interest originally 
created by this Mortgage; 

(C) Possession.  The Mortgagor, on demand of the Mortgagee, shall forthwith surrender 
to the Mortgagee, or to the receiver hereafter referred to, the actual possession of the Mortgaged 
Properties and, to the extent permitted by law, the Mortgagee itself or by such officers or agents as it 
may appoint, or said receiver, (i) may enter and take possession of the Mortgaged Properties together 
with the books, papers and accounts of the Mortgagor relating thereto, (ii) may exclude the 
Mortgagor, its employees, agents and servants therefrom, (iii) may hold, preserve, operate and 
manage the same and exercise all of the rights of the Mortgagor, either in the name of the Mortgagor 
or otherwise, including but without limiting the generality of the foregoing, the right to enter into 
management agreements, to lease or cancel, modify, review or extend any lease of the Mortgaged 
Properties, or any part thereof, and from time to time make all needed repairs and such alterations, 
additions, advances and improvements as the Mortgagee, or said receiver, may deem wise, (iv) may 
receive tolls, rents, revenues, issues, income, products, proceeds and profits thereof and out of the 
same may pay all proper costs and expenses of so taking, preserving, holding and managing the 
same, including compensation to the Mortgagee’s agents, attorneys and counsel, compensation to 
said receiver, and any taxes and assessments and other charges prior to the lien of this Mortgage 
which the Mortgagee or said receiver shall deem it wise to pay and all expenses of such repairs, 
alterations, additions and improvements, and other disbursements made by the Mortgagee or said 
receiver pursuant to the terms hereof, and may apply the remainder of the moneys so received by the 
Mortgagee or said receiver to the payment of the indebtedness secured hereby, and whenever all 
such indebtedness shall have been satisfied and all defaults made good, the Mortgagee shall 
surrender, or cause to be surrendered, possession of the Mortgaged Properties to the Mortgagor, its 
successors or assigns, with the same right of entry in case of a subsequent Event of Default; 

(D) Sale as Real Property.  To the extent permitted by law, the Mortgagee may elect to 
treat any or all of the Mortgaged Properties as real property and cause the same to be sold, 
separately, or in any combination as the Mortgagee, in its sole discretion, shall determine, under the 
power of sale hereafter mentioned in subparagraph (E) or pursuant to the judicial proceedings 
hereinafter mentioned in subparagraph (F); 

(E) Power of Sale.  The Mortgagee may, to the extent permitted by law, either with or 
without first taking possession, sell the Mortgaged Properties for cash, in whole or, to the extent 
permitted by law, separately or in any combination as the Mortgagee in its sole discretion shall 
determine, at public auction in the State of Hawaii, at such place as may be required by law, after 
giving notice of such sale and satisfying all applicable requirements provided in Chapter 667, 
Hawaii Revised Statutes, as amended, and may adjourn such sale from time to time by 
announcement at the time and place appointed for such sale or adjourned sale, and upon such sale 
the Mortgagee may make and deliver to any purchaser a good and sufficient deed, assignment, or 
bill of sale, and a good and sufficient receipt for the purchase money, and do and perform all other 
acts as may be necessary fully to carry into effect this power of sale in compliance with said Chapter 
667; 

(F) Judicial Action.  The Mortgagee may, either with or without first taking possession, 
bring suit to enforce payment of the Secured Obligations and to foreclose this Mortgage and to sell 
the Mortgaged Properties, separately, collectively or in any combination as the Mortgagee, in its sole 
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(G) Receiver.  On the date of or at any time after the commencement of proceedings to 
enforce the rights of the Mortgagee, the Mortgagee shall be entitled as a matter of right, by ex parte 
order or otherwise, to the appointment without bond of a receiver or receivers of the Mortgaged 
Properties, and of the tolls, rents, revenues, issues, income, products, proceeds and profits thereof, 
pending such proceedings, without regard to the value of the Mortgaged Properties or the solvency 
of any person or legal entity liable for the payment of the indebtedness hereby secured and 
regardless of whether the Mortgagee has an adequate remedy at law, and the Mortgagor hereby 
waives any and all defenses which the Mortgagor may now have or may hereafter acquire to the 
Mortgagee’s application for the appointment of a receiver and hereby specifically consents to such 
appointment; 

(H) Sale of Personal Property.  To the extent permitted by law, the Mortgagee may elect 
to treat any part of the Mortgaged Properties which consists of a right in action or of property that 
can be severed from the Land or from the Improvements without causing structural damage thereto 
as personal property and may exercise as to such property all of the rights, remedies and privileges 
with respect to repossession, retention, sale and disposition of proceeds as are accorded to a secured 
party by the applicable provisions of Chapter 490, Article 9, of the Hawaii Revised Statutes, as 
amended. 

(I) UCC Remedies.  With respect to any exercise of the Mortgagee’s rights, remedies 
and privileges hereunder, (i) the Mortgagee’s reasonable attorneys’ fees and the legal and other 
expenses for pursuing, searching for, receiving, taking, keeping, storing, advertising and selling the 
Mortgaged Properties shall be chargeable to the Mortgagor, (ii) the Mortgagee may at its discretion, 
and in addition to its other remedies hereunder, (a) enter on the Land and/or within the 
Improvements peaceably by the Mortgagee’s own means or with legal process and take possession 
of all property in which it has a security interest, or render it unusable, or dispose of it, and the 
Mortgagor agrees not to resist or interfere therewith, and (b) require the Mortgagor to assemble such 
property and make it available to the Mortgagee at a place to be designated by the Mortgagee, 
reasonably convenient to both parties, and (iii) unless such property is perishable or threatens to 
decline speedily in value or is of a type customarily sold on a recognized market, the Mortgagee will 
give the Mortgagor reasonable notice of the time and place of any public sale thereof or of the time 
after which any private sale or any other intended disposition thereof is to be made.  The 
requirements of reasonable notice will be met if such notice is sent by registered or certified mail, 
postage prepaid, to the address of the Mortgagor stated herein, at least ten (10) days before the time 
of sale or disposition.  The Mortgagor shall remain liable for any deficiency resulting from a sale of 
the Mortgaged Properties and shall pay any such deficiency forthwith upon demand and the 
Mortgagee’s right to recover such deficiency shall not be impaired by the sale or other disposition of 
such property without the required notice; 

(J) Choice of Remedies.  The Mortgagee shall have the right to enforce one or more 
remedies hereunder, or any other remedy the Mortgagee may have, successively or concurrently, 
including the right to foreclose the lien of this Mortgage or to enforce the security interests herein 
mentioned with respect to any portion of the Mortgaged Properties, without thereby impairing the 
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lien or security interest created by this instrument on the remainder of the Mortgaged Properties or 
affecting the other remedies of the Mortgagee available with respect thereto; 

(K) Purchase by Mortgagee.  To the extent permitted by law, upon any sale under 
judgment or decree in any judicial proceedings for foreclosure or otherwise or for the enforcement of 
this Mortgage, the Mortgagee may bid for and purchase the Mortgaged Properties or any part thereof 
and, upon compliance with the terms of sale, may hold, retain and possess and dispose of such 
properties in its absolute right without further accountability, and any purchaser, including the 
Mortgagee, at any such sale may, if permitted by law, after allowing for the proportion of the total 
purchase price required to be paid in cash for the costs and expenses of the sale, compensation and 
other charges, in paying purchase money, turn in the Term Note A, in lieu of cash, to the amount 
which shall, upon distribution of the net proceeds of such sale, be payable thereon, in order that there 
may be credited against the purchase price indebtedness owed by the Mortgagor to the Mortgagee; 

(L) Application of Sale Proceeds.  The Mortgagee may apply the proceeds of any such 
sale in the following priority: (i) first, to the fees and expenses owed to the Mortgagee, including any 
such fees and expenses incurred in connection with the enforcement of and exercise of remedies 
under the Documents, any costs and expenses of such sale and all proceedings in connection 
therewith, including reasonable fees of legal counsel; (ii) next to the payment of any disbursements 
made by the Mortgagee for taxes or assessments or other charges prior to the lien or security interest 
created by this instrument which the Mortgagee shall deem it wise to pay; (iii) next to the payment 
of any unpaid and overdue interest under any of the Documents in such order as determined by the 
Mortgagee in its sole discretion; (iv) next to the repayment of any and all other disbursements made 
by the Mortgagee according to the terms hereof; (v) next to the payment, in such order as the 
Mortgagee may designate in its sole discretion, of the remainder of the indebtedness secured by this 
Mortgage; and (vi) the remainder, if any, shall be paid over to the Mortgagor, or to others thereunto 
entitled.  If such proceeds shall be insufficient to discharge in full the Secured Obligations, the 
Mortgagee may have any other legal recourse against the Mortgagor for the deficiency.  Any such 
sale shall, to the extent permitted by law, be a perpetual bar both at law and in equity against the 
Mortgagor and all persons and entities lawfully claiming or to claim by or through or under the 
Mortgagor; and the Mortgagee is hereby irrevocably appointed the true and lawful attorney of the 
Mortgagor, which power of attorney is coupled with an interest, in the Mortgagor’s name and stead, 
for the purpose of effecting any such sale, including without limitation, any sale of the Mortgaged 
Properties pursuant to the power of sale provisions of said Chapter 667, to execute and deliver all 
necessary deeds, conveyances and other instruments with power to substitute one or more persons or 
corporations with like power; provided, that the Mortgagor shall ratify and confirm any such sale or 
transfer, if requested by the Mortgagee, by delivering all proper conveyances or other instruments to 
such persons or corporations as may be designated in any such request; 

(M) Waivers.  Neither the Mortgagor nor anyone claiming through or under it, to the 
extent the Mortgagor may lawfully so agree, shall or will set up, claim or seek to take advantage of 
any appraisal, valuation, stay, extension or redemption laws now or hereafter in force in the State of 
Hawaii in order to prevent or hinder the enforcement or foreclosure of this Mortgage, or the absolute 
sale of such property, or the final and absolute putting into possession thereof, immediately after 
such sale, of the purchasers thereat; and the Mortgagor, for itself and all who may claim under it, 
hereby waives, to the full extent that it may lawfully do so, the benefit of all such laws and any and 
all right to have the Mortgaged Properties marshalled upon any foreclosure of the lien hereof and 
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agrees that the Mortgagee or any receiver or commissioner appointed by any court having 
jurisdiction to foreclose such lien or enforce such security interest may sell the Mortgaged Properties 
as an entirety or separately or in any combination, as the Mortgagee or such receiver or 
commissioner in their respective sole discretion shall determine; 

(N) Discontinuances.  If the Mortgagee shall have proceeded to enforce any right 
hereunder and such proceedings shall have been discontinued or abandoned for any reason, then in 
every such case the Mortgagor and the Mortgagee shall be restored to their former positions and 
rights hereunder with respect to the Mortgaged Properties, and all rights, remedies and powers of the 
Mortgagee shall continue as if no such proceedings had been taken.  No remedy herein reserved or 
otherwise available to the Mortgagee is intended to be exclusive of any other remedy, but each and 
every such remedy shall be cumulative and shall be in addition to any other remedy given hereunder 
or under any other instrument now or hereafter existing at law or in equity or by statute; and 

(O) Enforcement of the Term Note A.  Nothing in this instrument or any other instrument 
contained shall affect or impair the right, which is unconditional and absolute, of any holder of the 
Term Note A to enforce payment of the principal of, and interest on, the Term Note A at or after the 
date therein expressed as the date when the same shall become due, or the obligation of the 
Mortgagor which is likewise unconditional and absolute, to pay such amounts at the respective times 
and places therein expressed. 

THE MORTGAGOR HEREBY REPRESENTS, WARRANTS AND COVENANTS TO, 
AND AGREES WITH, THE MORTGAGEE AS FOLLOWS: 

1. Payments Under The Term Note A.  To pay the Mortgagee, (i) all installments of 
principal and interest payable under the Term Note A in accordance with the terms of the Term Note 
A, and (ii) all other sums that may hereafter be or become owing by the Mortgagor to the Mortgagee 
hereunder or under the Documents, in lawful money of the United States of America. 

2. Title.  The Mortgagor is the lawful and absolute owner of the Mortgaged Properties, 
subject only to the encumbrances described in said Exhibit A  (hereinafter called the “Permitted 
Encumbrances”); the same are free and clear of any lien prior to or on a parity with the lien of this 
Mortgage except for the Permitted Encumbrances; the Mortgagor has good right and lawful 
authority to mortgage and grant a security interest in the same as provided in and by this Mortgage; 
the Mortgagor will warrant and defend the title to the same against claims of all persons 
whomsoever, except for the Permitted Encumbrances; and the Mortgagor will maintain and preserve 
the lien and security interest of this Mortgage so long as any indebtedness hereby secured is 
outstanding, subject only to the Permitted Encumbrances. 

3. Right of Mortgagee to Prevent or Remedy Default.  The Mortgagor will at all times 
fully observe and perform all covenants, conditions, restrictions and agreements contained in any 
and all declarations of protective covenants, conditions and restrictions affecting the Land (hereafter 
called the “Declaration of Protective Covenants”), and upon the Mortgagor’s failure so to do the 
Mortgagee, at its option, may (but shall not be so obligated) take any action deemed by the 
Mortgagee to be necessary or desirable to prevent or cure any default by the Mortgagor in the 
observance or performance of any such covenant, condition, restriction or agreement, including 
without limitation, enter in and upon the Mortgaged Properties or any part thereof to such extent and 
as often as the Mortgagee, in its sole discretion, deems necessary or desirable in order to prevent or 
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to remedy any such default by the Mortgagor or otherwise to protect the security of this Mortgage, 
and the Mortgagee may pay and advance for the account of the Mortgagor such sums of money as 
the Mortgagee, in its sole discretion, deems necessary for any such purpose.  The Mortgagor will 
promptly notify the Mortgagee in writing of any default by the Mortgagor in the observance or 
performance of any covenant, condition or agreement contained in any Declaration of Protective 
Covenants on its part to be observed and performed, and of the occurrence of any event which with 
the lapse of time or the giving of notice, or both, would constitute such a default.  Upon receipt of 
any written notice of the Mortgagor’s default under a Declaration of Protective Covenants from any 
person or legal entity authorized to enforce performance thereof, the Mortgagee may rely thereon 
and take any reasonable action deemed necessary to cure such default, even though the existence of 
the default or the nature thereof be questioned or denied by the Mortgagor or by any party on behalf 
of the Mortgagor. The Mortgagee, in its reasonable discretion, may expend such sums of money as it 
deems necessary for such purpose and the Mortgagor hereby agrees to pay to the Mortgagee, 
immediately and without demand, all such sums so expended with interest thereon from the date of 
such payment at the Default Rate.  All sums so expended by the Mortgagee and the interest thereon 
shall be added to and be secured by the lien and security interest created by this Mortgage.  At the 
sole cost and expense of the Mortgagor, the Mortgagor will enforce, short of termination thereof, the 
observance and performance of each and every covenant, condition, restriction and agreement 
contained in any Declaration of Protective Covenants and on the part of other persons thereunder to 
be observed or performed. 

4. No Change.  Until the indebtedness hereby secured has been paid indefeasibly in full, 
the Mortgagor will not, without the prior written consent of the Mortgagee, (i) join in or consent to 
any change in any private restrictive covenant, land use classification, zoning ordinance or other 
public or private restrictions limiting or defining the use which may be made of the Mortgaged 
Properties, or any part thereof, or (ii) consolidate any portion of the Land with any adjacent or other 
real property, or partition or subdivide the Land.  The Mortgagor agrees that the taking or allowing 
of any of the foregoing actions, without the prior written consent of the Mortgagee, shall be void. 

5. Good Repair.  The Mortgagor will keep and maintain the Mortgaged Properties in 
good repair, working order and condition, or cause the same to be done; provided, however, that if 
on receipt of a notice of default in repairing or maintaining any portion of the Mortgaged Properties, 
the Mortgagor shall proceed, promptly and with all due diligence, to repair or maintain (or to cause 
to be repaired or maintained) the Mortgaged Properties which are the subject of such notice and 
thereafter prosecute (or cause to be prosecuted) the completion of such repairs and maintenance with 
all due diligence, then said notice shall be of no force and the rights of the Mortgagor and the 
Mortgagee shall be the same as existed prior to the giving of said notice. 

6. Waste.  The Mortgagor will not suffer any strip or waste or any unlawful, improper or 
offensive use of the Mortgaged Properties or any act or negligence whereby said properties or any 
interest therein shall become liable to seizure or attachment on mesne or final process of law or 
whereby the lien and security interest created hereby shall be impaired. 

7. Payment of Real Property Taxes, Etc.  The Mortgagor will duly pay and discharge or 
cause to be paid and discharged, as the same shall become due and payable, all real estate taxes and 
assessments and other taxes and hazard charges lawfully levied or imposed on the Mortgaged 
Properties, or on the earnings and business of the Mortgagor, including without limitation, Hawaii 
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general excise taxes, and on request of the Mortgagee, the  Mortgagor will exhibit to the Mortgagee 
receipts for the payment of all of said items prior to the date when the same shall become delinquent; 
provided, however, that nothing contained in this Paragraph 7 shall be deemed to require the 
Mortgagor to pay or cause to be paid any tax, assessment or charge, so long as (i) the Mortgagor, in 
good faith by appropriate action diligently pursued, shall contest or cause to be contested the 
amount, applicability or validity thereof, (ii) the Mortgagor shall have set aside or shall have caused 
to be set aside cash reserves (segregated to the extent required by sound accounting principles) 
deemed by the Mortgagee to be adequate to provide for the contingency that such contest may be 
determined adversely to the interests of the Mortgagor, (iii) the nonpayment thereof during the 
pendency of such proceedings will not subject the Mortgaged Properties or any part thereof to 
forfeiture or loss (or reasonable probability thereof) or otherwise impair the security afforded 
hereby, and (iv) the Mortgagor shall have promptly notified the Mortgagee of the institution of any 
such proceedings.  In case of default in the payment thereof when the same shall be due and payable, 
the Mortgagee may, but shall not be obligated to, without notice or demand to the Mortgagor, pay 
the same or any of them, and any advances by the Mortgagee in discharge of such taxes, assessments 
and other charges shall be a lien on the Mortgaged Properties secured by this Mortgage, payable on 
demand with interest at the Default Rate. 

8. Compliance with Laws.  The Mortgagor will duly observe and comply with all laws, 
rules and regulations made by any governmental authority, whether federal, state or local, and all 
valid requirements of any regulatory body which may acquire jurisdiction, which apply or relate to 
the development, construction, ownership, operation, management or use of the Mortgaged 
Properties, provided, however, that any failure of the Mortgagor to observe and comply with such 
laws, rules, regulations, requirements and agreements, which in the Mortgagee’s reasonable 
discretion will not materially adversely affect the development, construction, ownership, operation, 
management, leasing, sale or use of the Mortgaged Properties shall not constitute a default by the 
Mortgagor under this Paragraph 8. 

9.  Liens.  The Mortgagor will not suffer any mechanic’s, materialman’s, tax, statutory 
or other lien to be hereafter created and remain upon the Mortgaged Properties, or any part thereof, 
or the income therefrom, except liens of taxes or assessments or other charges not yet payable 
without penalty.  In the event a lien is created upon the Mortgaged Properties, or any part thereof, or 
the income therefrom, the Mortgagor shall promptly cause such lien to be released, discharged or 
bonded, which bond and surety must be reasonably satisfactory to the Mortgagee. 

10. No Impairment of Value.  No building or other property now or hereafter covered by 
the lien of this Mortgage shall be removed, demolished or altered in such manner as to materially 
diminish the value thereof or of the other Mortgaged Properties, without the prior written consent of 
the Mortgagee, except that the Mortgagor shall have the right, without such consent, to remove and 
dispose of (or to permit to be removed or disposed of), free from the lien of this Mortgage, such 
furniture, furnishings and equipment as from time to time may become worn out or obsolete, 
provided that simultaneously with or prior to such removal, any such furniture, furnishings and 
equipment shall be replaced with other furniture, furnishings and equipment of a value at least equal 
to that of the replaced furniture, furnishings and equipment and free from chattel mortgage or other 
encumbrance and from any reservation of title, and by such removal and replacement the Mortgagor 
shall be deemed to have subjected such furniture, furnishings and equipment to the lien of this 
Mortgage. 
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11. Inspection.  The Mortgagee and any persons authorized by the Mortgagee shall have 
the right to enter and inspect the Mortgaged Properties at all reasonable times. 

12. Required Insurance.  The Mortgagor shall, with respect to all insurable properties 
now or hereafter constituting any portion of the Mortgaged Properties and with respect to all 
insurable activities of the Mortgagor in respect of the Mortgaged Properties, procure and maintain, at 
all times during the effectiveness of this Mortgage, insurance in such forms and covering such risks 
and hazards and in such amounts as are reasonably satisfactory to the Mortgagee.  Additional 
coverages and increases in liability limits may be required in the future at the reasonable discretion 
of the Mortgagee.  To the extent, and as soon as, such insurable properties and activities exist, such 
insurance shall include: 

(a) hazard and fire insurance with extended coverage (with vandalism and 
malicious mischief endorsements) in an amount not less than the maximum insurable replacement 
value of the Improvements and said personal property; 

(b) public liability insurance and property damage insurance against claims for 
bodily or personal injury or death, or property damage suffered by others occurring on, in or about 
any of the Mortgaged Properties or on, in or about the adjoining streets and passageways thereof; 

(c) if and to the extent required by law, flood insurance; 

(d) worker’s compensation insurance; and 

(e) all such other insurance insuring all insurable properties constituting part of 
the Mortgaged Properties, and insuring all insurable activities of the Mortgagor, against all other 
risks usually insured against by persons owning like properties in the locality where the Mortgaged 
Properties are located. 

THE MORTGAGOR IS HEREBY NOTIFIED THAT THE MAKING OF THE LOAN 
SECURED HEREBY IS NOT CONTINGENT UPON THE MORTGAGOR’S 
PROCURING ANY INSURANCE REQUIRED HEREUNDER FROM AN INSURANCE 
COMPANY DESIGNATED BY THE MORTGAGEE, AND THE MORTGAGOR MAY 
OBTAIN SUCH INSURANCE FROM ANY INSURANCE COMPANY AUTHORIZED 
TO DO BUSINESS IN THE STATE OF HAWAII. 

13. Insurance Policies.  Each insurance policy required under this Mortgage shall 
(i) prohibit cancellation or material modification by the insurer without at least thirty (30) days’ 
prior written notice to the Mortgagee, (ii) provide that the insurance shall not be invalidated as to the 
Mortgagee by any act or neglect of any person owning or leasing the Mortgaged Properties, or by 
foreclosure proceeding or notice of sale or by deed or assignment in lieu of foreclosure or by any 
other change in the title or ownership of the Mortgaged Properties, (iii) contain an agreement by the 
insurer that such policy constitutes primary insurance, and (iv) contain a provision specifically 
naming the Mortgagee as an additional insured under such policy.  All such casualty insurance 
policies shall be carried in the name of the Mortgagor, shall contain a standard mortgagee clause 
(without contribution) in favor of the Mortgagee, and provide that losses thereunder shall be 
adjusted with the insurer by the Mortgagor, but with settlements subject to the approval of the 
Mortgagee, on behalf of the insured parties.  Upon the execution of this Mortgage and thereafter not 
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less than twenty (20) days prior to the expiration dates of expiring policies, originals of all policies 
of such insurance (or certificates thereof in form acceptable to the Mortgagee) shall be deposited 
with the Mortgagee.  If the Mortgagor fails to carry any such insurance or fails to deliver the policies 
(or certificates) to the Mortgagee, then the Mortgagee, at its option but without being obligated to do 
so, may procure such insurance from year to year and pay premiums therefor, and the Mortgagor 
will reimburse the Mortgagee on demand for premiums so paid, with interest thereon from the time 
of payment at the Default Rate, and the same shall be secured by this Mortgage. 

14. Condemnation.  Should all or any part of the Mortgaged Properties be taken by 
eminent domain, the Mortgagor, forthwith upon payment thereof, will cause to be deposited with the 
Mortgagee the Mortgagor’s share of the award for any Mortgaged Properties so taken.  In the event 
of any such taking (other than a taking for governmental occupancy for a limited or specified 
period), the Mortgagee shall release the properties so taken upon receipt by and deposit with the 
Mortgagee of the proceeds of such award so recovered by the Mortgagor. 

15. Insurance and Condemnation Proceeds.  All insurance proceeds on account of 
damage or destruction to any Mortgaged Properties, or any portion thereof, and the Mortgagor’s 
share of all proceeds of any award for any Mortgaged Properties, or any portion thereof, taken by 
eminent domain, shall be applied to the restoration of any of the Improvements damaged; provided, 
however, at the option of the Mortgagee such proceeds may be applied to the payment of the 
indebtedness hereby secured.  If the Mortgagee must (or elects to) apply such proceeds to 
restoration, the proceeds shall be applied to the payment of the cost of repairing, restoring or 
rebuilding the Mortgaged Properties, or any portion thereof, so damaged or destroyed (hereafter 
referred to as the “Work”), from time to time as the Work progresses, subject to such reasonable 
conditions as may be imposed by the Mortgagee to insure the lien-free completion of the Work. 

16. No Encumbrance.  As an inducement to the Mortgagee’s granting of the loan 
evidenced by the Term Note A and secured by this Mortgage, the Mortgagor hereby covenants to 
and agrees with the Mortgagee that the Mortgagor will not further mortgage or create any other lien 
or encumbrance on the Mortgaged Properties or any part thereof, whether such other mortgage, lien 
or encumbrance be subordinate or not subordinate to the lien and security interests created by this 
Mortgage.  If, notwithstanding the covenants and agreements just mentioned, the Mortgagor without 
the Mortgagee’s prior written consent shall further mortgage or create any other lien or encumbrance 
on the Mortgaged Properties, the Mortgagee may at its option, if not prohibited by law, declare the 
Secured Obligations to be immediately due and payable.  Notwithstanding any term contained herein 
to the contrary, the Mortgagee hereby consents to the Liliha Second Mortgage, and agrees that the 
Mortgagor may further mortgage the Mortgaged Properties by way of the Liliha Second Mortgage; 
provided however that this consent to the Liliha Second Mortgage shall not operate nor be construed 
as a consent to any other or further mortgage or encumbrance on the Mortgaged Properties.  

17. No Transfer.  The Mortgagee may at its option declare the Secured Obligations to be 
immediately due and payable if the Mortgagor, without having obtained the Mortgagee’s prior 
written consent, shall sell, assign or otherwise dispose of either the legal or equitable title to all or 
any part of the Mortgaged Properties, or shall enter into an agreement of sale for the transfer of the 
Mortgagor’s interest in all or any part of the Mortgaged Properties.  The provisions of this Paragraph 
17 shall constitute a continuing covenant or condition, and any failure on the part of the Mortgagee 
to exercise its option to declare all indebtedness due and payable on the occurrence of any one event 
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hereinabove mentioned shall not prejudice the right of the Mortgagee to declare the indebtedness 
hereby secured at once due and payable on the occurrence of any other event hereinabove 
mentioned. 

18. Right to Defend.  The Mortgagee may appear in and defend any action or proceeding 
at law or in equity purporting to affect the security hereof and in such event the Mortgagee shall be 
allowed and paid, and the Mortgagor hereby agrees to pay on demand, all the Mortgagee’s costs, 
charges and expenses, including cost of evidence of title and attorneys’ fees in a reasonable amount, 
incurred in such action or proceeding in which the Mortgagee may appear.  All costs and expenses 
so incurred, together with interest thereon at the Default Rate if not paid within three (3) days after 
demand, shall be added to and secured by the lien of this Mortgage. 

19. Attorney-in-Fact.  The Mortgagee is hereby irrevocably constituted and appointed the 
true and lawful attorney of the Mortgagor, which power of attorney is coupled with an interest, with 
full power of substitution, to demand, settle for, collect (by suit or otherwise), receive and give valid 
and sufficient receipts for, any and all condemnation awards, insurance proceeds, sales proceeds, 
rents, and other benefits arising from the ownership, subleasing or sale of the Mortgaged Properties. 
The Mortgagee shall be without liability for any loss which may arise for uncollectible amounts so 
long as the Mortgagee shall act without gross negligence or willful misconduct.  Any moneys so 
received by the Mortgagee may be applied toward the Secured Obligations, or may be held by the 
Mortgagee as part of the Mortgaged Properties as additional Collateral to secure the performance of 
the Mortgagor’s obligations under the Documents, as determined by the Mortgagee in its sole and 
absolute discretion.  The Mortgagee, by its acceptance hereof, temporarily waives its right to 
exercise the powers conferred in this Paragraph 19 until the date of the Mortgagee’s written notice to 
the Mortgagor that an Event of Default has occurred, but the Mortgagee’s forbearance to exercise 
the powers conferred in this Paragraph 19 shall be without prejudice to its right at any time to 
proceed with the exercise of such powers after notice as aforesaid. 

20. Security Agreement.  This instrument shall constitute a security agreement under 
Chapter 490, Article 9 of the Hawaii Revised Statutes, as amended (the “Uniform Commercial 
Code”) and the Mortgagor hereby grants to the Mortgagee a security interest so that the Mortgagee 
shall have and may enforce a security interest in any and all of the Mortgaged Properties, including 
but not limited to any or all of the accounts, deposit accounts, documents, chattel paper, goods, 
proceeds, instruments, investment property, supporting obligations and letter of credit rights, 
furniture, furnishings, fixtures, equipment, inventory and other articles of personal property, general 
intangibles and accessions thereto referred to herein, whether now owned or hereafter acquired by 
the Mortgagor (said property being sometimes hereafter referred to as the “Collateral”), in addition 
to a mortgage lien upon the same insofar as the same are part of the realty described herein imposed 
by said granting clauses.  With respect to the Collateral, upon the Mortgagor’s default and 
acceleration of the indebtedness pursuant to the provisions hereof, (i) the Mortgagee shall have all 
the rights, remedies and privileges with respect to repossession, retention and sale of the Collateral 
and disposition of the proceeds as are accorded to a secured party by the applicable sections of 
Article 9 of the Uniform Commercial Code in effect as of the date of this security agreement, (ii) the 
Mortgagee’s reasonable attorneys’ fees and the legal and other expenses for pursuing, searching for, 
receiving, taking, keeping, storing, advertising, and selling the Collateral shall be chargeable to the 
Mortgagor and secured hereby, (iii) the Mortgagee may at its discretion, and in addition to its other 
remedies hereunder, (a) enter upon the Mortgagor’s premises peaceably by the Mortgagee’s own 
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means or with legal process and take possession of the Collateral, or render it unusable, or dispose of 
the Collateral, and the Mortgagor agrees not to resist or interfere therewith, and (b) require the 
Mortgagor to assemble the Collateral and make it available to the Mortgagee at a place to be 
designated by the Mortgagee, reasonably convenient to both parties; and (iv) unless the Collateral is 
perishable or threatens to decline speedily in value or is a type customarily sold on a recognized 
market, the Mortgagee will give the Mortgagor reasonable notice of the time and place of any public 
sale thereof or of the time after which any private sale or any other intended disposition thereof is to 
be made.  The requirements of reasonable notice will be met if such notice is sent by registered mail, 
postage prepaid, to the address of the Mortgagor stated herein, at least ten (10) days before the time 
of sale or disposition.   

21. Expenses; Indemnification.  The Mortgagor will pay all expenses incurred by the 
Mortgagee with respect to any and all transactions contemplated herein and preparation of any 
document reasonably required hereunder affecting the Mortgagor or the Mortgaged Properties, 
including, without limiting the generality of the foregoing, all title and conveyancing charges, 
recording and filing fees and taxes, insurance premiums (including title insurance premiums), court 
costs, fees of surveyors, photographers, appraisers, architects, engineers, accountants and attorneys, 
and will reimburse to the Mortgagee all reasonable expenses paid by it to third parties of the nature 
described in this Paragraph 21.  In addition, the Mortgagor will indemnify, protect and keep the 
Mortgagee harmless from and against, and will reimburse and compensate the Mortgagee for, any 
and all liabilities, damages, costs, and expenses (including reasonable fees of legal counsel) of 
whatever kind or nature which may be imposed on, incurred by, or asserted at any time against the 
Mortgagee (except as a result of the Mortgagee’s gross negligence or willful misconduct) in 
connection with an action or claim (including, without limitation, claims of third parties) in any way 
relating to or arising out of or in connection with the development, construction, ownership, 
operation, management or use of any of the Mortgaged Properties or concerning this Mortgage. 

22. Right of Set-Off.  Upon the occurrence of any Event of Default, or if the Mortgagee 
shall be served with garnishee process in which the Mortgagee shall be named as defendant, whether 
or not the Mortgagor shall be in default hereunder at the time, the Mortgagee may, but shall not be 
required to, set off any indebtedness secured hereby, without first resorting to the Mortgaged 
Properties and without prejudice to any other rights or remedies of the Mortgagee or the lien of the 
Mortgagee on the Mortgaged Properties. 

23. Acknowledgment of Mortgage Debt.  Within ten (10) days after request by the 
Mortgagee, the Mortgagor shall furnish to the Mortgagee or to any proposed assignee of this 
Mortgage a written statement, duly acknowledged, of the amount due on the Term Note A and under 
this Mortgage and whether any offsets, counterclaims or defenses exist against the indebtedness 
secured hereby. 

24. Right of Mortgagee to Extend Time of Payment, Substitute, Release Security, etc.  
Without affecting the liability of any person, including the Mortgagor for the payment of any 
indebtedness secured hereby, or the lien of this Mortgage on the Mortgaged Properties (or the 
remainder thereof), for the full amount of any indebtedness unpaid, the Mortgagee may from time to 
time, without notice and without affecting or impairing any of its rights under this Mortgage, without 
limitation: 

(a) Release any person liable for the payment of any of the indebtedness; 
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(b) Extend the time for payment of any of the indebtedness or accept a renewal 
note or notes to evidence such an extension or alteration; 

(c) Accept additional security therefor of any kind, including (but not limited to) 
deeds of trust, mortgages, security agreements, and guarantees; 

(d) Substitute or release any property securing the indebtedness; 

(e) Resort for the payment of the indebtedness secured hereby to any collateral or 
other property held as security therefor in such order and manner as it may see fit; 

(f) Join in granting any easement or creating any restriction thereon; and 

(g) Join in any extension or subordination or other agreement affecting this 
Mortgage or the lien or charge thereof. 

25. Loss or Destruction of the Term Note A.  If the Term Note A shall be mutilated, 
destroyed, lost or stolen, the Mortgagor shall deliver to the Mortgagee, in substitution therefor, a 
new note containing the same terms and conditions as the old Term Note A with a notation thereon 
of the unpaid principal and accrued unpaid interest.   

26. Partial Releases.  The Mortgagee may release, in its sole and absolute discretion, but 
without any obligation to do so, for such consideration or none, as it may require, any portion of the 
Mortgaged Properties without, as to the remainder of the Mortgaged Properties, in any way 
impairing or affecting the lien and priorities herein provided for the Mortgagee compared to any 
subordinate lien holder. 

27. Governmental Approvals.  The Mortgagor shall at all times during the continuance of 
the Mortgage maintain in full force and effect all governmental and municipal approvals and permits 
which are required to comply with all environmental, ecological and other governmental 
requirements relating to the Mortgaged Properties or to the occupancy thereof. 

28. Notices.  Except as otherwise provided herein, whenever it is provided herein that any 
notice, demand, request, consent, approval, declaration or other communication shall or may be 
given to or served upon any of the parties by any other party, or whenever any of the parties desires 
to give or serve upon any other party any communication with respect to this Mortgage, each such 
notice, demand, request, consent, approval, declaration or other communication shall be in writing 
and shall be deemed to have been validly served, given or delivered (i) upon the earlier of actual 
receipt or two (2) calendar days after deposit in the United States mail, registered or certified mail, 
return receipt requested, with proper postage prepaid, (ii) upon transmission during business hours, 
when sent by telecopy, electronic mail, or other similar facsimile transmission, (iii) one (1) business 
day after deposit with a reputable overnight courier with all charges prepaid or (iv) when delivered, 
if hand-delivered by messenger, all of which communications shall be addressed to the party to be 
notified and sent to the address, facsimile number, or electronic mail address indicated on Exhibit B 
attached hereto and by reference made a part hereof, or to such other address (or facsimile number or 
electronic mail address) as may be substituted by notice given as herein provided.  The giving of any 
notice required hereunder may be waived in writing by the party entitled to receive such notice.  
Failure or delay in delivering copies of any notice, demand, request, consent, approval, declaration 
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or other communication to any person (other than the Mortgagor or the Mortgagee) designated on 
said Exhibit B to receive copies shall in no way adversely affect the effectiveness of such notice, 
demand, request, consent, approval, declaration or other communication. 

29. Paragraph Headings.  The paragraph or other headings herein are inserted only for 
convenience and shall in no way define, describe or limit the scope or intent of any provisions of the 
Mortgage. 

30. Applicable Law.  This Mortgage shall be governed by and construed, interpreted, and 
enforced under the laws of the State of Hawaii, without giving effect to principles of conflict of laws 
or the choice of law rules of any jurisdiction to the extent that the application of the law of any 
jurisdiction other than the State of Hawaii would be required or permitted thereby.  If any provision 
of this Mortgage is held to be invalid or unenforceable, such will not affect the validity or 
enforceability of the other provisions of this Mortgage. 

31. Further Instruments.  The Mortgagor within five (5) days after the Mortgagee’s 
request, will execute and deliver such further instruments and do such further acts as may be 
necessary and proper to carry out more effectively the purposes of this Mortgage and to subject to 
the lien and security interest hereof any of the properties herein described and any renewals, 
additions, substitutions, replacements or betterments thereto. 

32. Successors and Assigns; Definitions.  As and when used herein, the term 
“Mortgagee” includes St. Francis Healthcare System of Hawaii, a Hawaii nonprofit corporation, St. 
Francis Medical Center, a Hawaii nonprofit corporation, and St. Francis Medical Center – West, a 
Hawaii nonprofit corporation, and their respective successors and assigns; the term “Mortgagor” 
includes  St. Francis Hospital - Liliha, a Hawaii nonprofit corporation, and its successors and 
assigns; and the term “person” includes an individual, partnership, association, trust, limited liability 
company, corporation, other business entity, or governmental authority, as appropriate. 

33. Assignment of Rents.  The Mortgagor does hereby absolutely assign and transfer to 
the Mortgagee, all the rents, issues, payments, income and profits now or hereafter arising or in any 
manner accruing from or out of all and every part of the Mortgaged Properties, including but not 
limited to, (i) all sums payable under any contracts or agreements relating thereto and all net 
proceeds from the sale of any interest in any portion or portions of the Mortgaged Properties, 
including, without limitation, all payments on agreement of sale balances, purchase money notes, or 
similar periodic payments, and (ii) all rents, income and deposits from any leases, rental or 
occupancy agreements of any kind now or hereafter existing with respect to the Mortgaged 
Properties (sometimes such rents, issues, payments, income and profits are collectively referred to 
herein as the “Rents”), and, with respect to all of the above, the sole, exclusive and immediate right 
to demand, collect (by suit or otherwise), receive and give valid and sufficient receipts for any and 
all of the Rents; it being the intention of the parties hereto to establish an absolute, unconditional and 
present transfer and assignment of all such leases, contracts, and agreements to the Mortgagee and 
not merely the creation of a security interest.  Further, the existence or exercise of the Mortgagor’s 
revocable license to collect the Rents absent the existence of an Event of Default shall not operate to 
subordinate this assignment to any subsequent assignment, and this assignment shall be fully 
operative without any further action on the part of any party hereto, and the Mortgagee shall be 
entitled upon the occurrence of an Event of Default to all the Rents, whether or not the Mortgagee 
takes possession of the Mortgaged Properties or any part thereof.  So long as there shall exist no 

227496.1 19 
U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 182 of

 217



Event of Default, the Mortgagor shall have a revocable exclusive license to collect the Rents and to 
deal with such leases, contract and agreements, to the extent permitted by this Mortgage.  Upon the 
occurrence of an Event of Default, the license hereinabove granted shall automatically terminate 
without notice to the Mortgagor.  The Mortgagor hereby irrevocably appoints the Mortgagee, its true 
and lawful attorney in its name, place and stead (which appointment shall be irrevocable, be deemed 
to be coupled with an interest and shall survive the voluntary or involuntary dissolution of the 
Mortgagor and shall not be affected by any disability or incapacity suffered by the Mortgagor 
subsequent to the date hereof) to rent, lease or let all or any portion of the Mortgaged Properties to 
any party or parties at such rental and upon such terms as the Mortgagee shall, in its discretion, 
determine, and to collect all of the Rents now or hereafter existing, with the same rights and powers 
and subject to the same immunities, exoneration of liability and rights of recourse and indemnity as 
the Mortgagee would have upon taking possession pursuant to the provisions of this Mortgage.  The 
Mortgagor represents and agrees that except with the prior written approval of the Mortgagee, no 
Rent has been or will be paid by any tenant in possession of any portion of the Mortgaged Properties 
for more than one installment in advance (except for security deposits) and that the payment of the 
Rents will not be waived, released, reduced, discounted or otherwise discharged or compromised by 
the Mortgagor, except as may be approved in writing by the Mortgagee.  The Mortgagor waives any 
rights of set-off against any person in possession of any portion of the Mortgaged Properties.  The 
Mortgagor agrees that it will not assign any of the Rents other than pursuant to this Mortgage.  
Nothing herein contained shall be construed as constituting the Mortgagee a mortgagee-in-
possession in the absence of the taking of actual possession of the Mortgaged Properties by the 
Mortgagee pursuant to this Mortgage.  In the exercise of the powers herein granted to the 
Mortgagee, no liability shall be asserted or enforced against the Mortgagee, all such liability being 
expressly waived and released by the Mortgagor.  The Mortgagor further agrees to assign and 
transfer to the Mortgagee all future leases, contracts and agreements upon all or any part of the 
Mortgaged Properties and to execute and deliver, at the request of the Mortgagee, all such further 
assurances and assignments in connection with the Mortgaged Properties as the Mortgagee shall 
from time to time reasonably require.  The Mortgagor agrees that (i) the Mortgagee shall be without 
liability for any loss which may arise from uncollectible proceeds or other payments so long as the 
Mortgagee shall act without gross negligence or willful misconduct; and (ii) the monies so received 
by the Mortgagee pursuant to this assignment may be applied toward the Secured Obligations, or 
may be held by the Mortgagee as part of the Mortgaged Properties as additional Collateral to secure 
the performance of the Mortgagor’s obligations under the Documents, as determined by the 
Mortgagee in its sole and absolute discretion.  The Mortgagor irrevocably consents that the 
respective payors of the Rents shall, upon demand and notice from the Mortgagee of an occurrence 
of an Event of Default, pay the Rents to the Mortgagee without liability to such payor for the 
determination of the actual existence of an Event of Default as claimed by the Mortgagee. 

34. Future Advances.  The Mortgagor agrees that this Mortgage is given to secure not 
only existing indebtedness, but also such future advances, whether such advances are obligatory or 
are to be made at the option of the Mortgagee, or otherwise, to the same extent as if such future 
advances were made on the date of the execution of this Mortgage.  The total amount of 
indebtedness that may be so secured may decrease or increase from time to time, but the total unpaid 
balance so secured at one time shall not exceed ONE HUNDRED MILLION AND NO/100 
DOLLARS (U.S. $100,000,000.00) plus interest thereon at the rate provided in the Term Note A, 
and any disbursements made for the payment of taxes, levies or insurance on the Mortgaged 
Properties, with interest thereon at the rate provided in the Term Note A. 
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35. Environmental Laws.  The Mortgagor will indemnify the Mortgagee against and hold 
the Mortgagee harmless from, and will reimburse and compensate the Mortgagee for, all costs and 
expenses (including reasonable fees of legal counsel), losses, damages (including foreseeable or 
unforeseeable consequential damages) and liabilities incurred by the Mortgagee which may arise out 
of or may be directly or indirectly attributable to (i) the use, generation, manufacture, treatment, 
handling, refining, production, processing, storage, release, discharge, disposal or presence of any 
Hazardous Materials (hereinafter defined) on, within, under or about the Mortgaged Properties, (ii) 
the Mortgagee’s investigation and handling (including the defense) of any Hazardous Materials 
Claims (hereinafter defined) whether or not any lawsuit or other formal legal proceeding shall have 
been commenced in respect thereof, and (iii) the Mortgagee’s enforcement of this provision, whether 
or not suit is brought therefor.  The foregoing provisions of this paragraph shall survive (i) the 
repayment of the indebtedness secured by this Mortgage (ii) any foreclosure of this Mortgage, and 
(iii) any deed (or assignment) of the Mortgaged Properties in lieu of foreclosure.  As used in this 
paragraph the term “Hazardous Materials” means and includes any and all radioactive materials, 
asbestos, organic compounds known as polychlorinated byphenyls, chemicals known to cause cancer 
or reproductive toxicity, pollutants, contaminants, hazardous waste, toxic substances, and any and all 
other substances or materials defined as or included in the definition of “hazardous substances”, 
“hazardous waste”, “hazardous materials”, or “toxic substances” under, or for the purposes of, any 
federal, state or local laws, ordinances or regulations now or hereafter in effect, relating to 
environmental conditions, industrial hygiene or Hazardous Materials (“Hazardous Materials Laws”). 
 As used in this paragraph, the term “Hazardous Materials Claims” means and includes (i) any and 
all enforcement, cleanup, removal, remediation, mitigation or other governmental or regulatory 
actions instituted, contemplated or threatened, in respect of the Mortgaged Properties pursuant to 
any Hazardous Materials Laws, and (ii) any and all claims made, contemplated or threatened, by any 
third party against the Mortgagor seeking damages, contribution, cost recovery, compensation, 
injunctive relief or similar relief resulting from the existence of any Hazardous Materials on, within 
or under the Mortgaged Properties. 

36. Reserve Fund.  If the Mortgagee shall so require after an Event of Default (whether 
such Event of Default has been cured or has not been cured), the Mortgagor will pay or cause to be 
paid to the Mortgagee, monthly on the first day of each month, until all obligations secured hereby 
are fully paid, a sum equal to the real property taxes and assessments next due on the Mortgaged 
Properties (all as estimated by the Mortgagee), less all sums already paid therefor, divided by the 
number of months to elapse before one month prior to the date when such taxes and assessments will 
become due and payable.  Such sums shall be held by the Mortgagee, without interest, to pay such 
taxes and assessments as and when the same shall become due and payable.  If the total of such 
payments shall exceed the amount necessary to pay such taxes and assessments, such excess may, at 
the Mortgagee’s option, be released to the Mortgagor, or the person depositing such sums or applied 
on any indebtedness secured hereby or be credited by the Mortgagee on subsequent payments to be 
made or caused to be made by the Mortgagor.  If, however, the total of such payments shall not be 
sufficient to pay such taxes and assessments when the same shall become due and payable, then the 
Mortgagor shall pay to the Mortgagee any amount necessary to make up the deficiency on or before 
the date when payment of such taxes and assessments shall be due.  If at any time the Mortgagor 
shall tender to the Mortgagee, in accordance with the provisions hereof, full payment of the entire 
indebtedness secured hereby, the Mortgagee shall, in computing the amount of indebtedness, credit 
to the account of the Mortgagor any balance remaining in the funds accumulated under the 
provisions of this paragraph.  If there be a default under the provisions of this Mortgage or any of the 
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other Documents, and thereafter a sale of the Mortgaged Properties in accordance with the 
provisions hereof, or if the Mortgagee acquires the Mortgaged Properties otherwise after default, the 
Mortgagee, at the Mortgagee’s option, and at the time the Mortgaged Properties are otherwise 
acquired, may apply the balance then remaining in the funds accumulated under the provisions of 
this paragraph as a credit against any sums or charges secured hereby, including but not limited to, 
the amount of principal, interest, charges and fees then remaining unpaid under the Documents. 

37. Submission to Jurisdiction.  The Mortgagor hereby submits to the exclusive 
jurisdiction of (i) the United States District Court for the District of Hawaii, (ii) any Hawaii State 
Court for the City and County of Honolulu, Hawaii, and (iii) to the extent of its retained jurisdiction, 
the Bankruptcy Court, for the purposes of all legal proceedings arising out of or relating to this 
Mortgage or the transactions contemplated thereby.  The Mortgagor irrevocably waives, to the 
fullest extent permitted by law, any objection which it may now or hereafter have to the venue of 
any such proceeding brought in such a court and any claim that any such proceeding brought in such 
a court has been brought in an inconvenient forum. 

38. WAIVER OF JURY TRIAL.  THE MORTGAGOR HEREBY IRREVOCABLY 
WAIVES TO THE FULLEST EXTENT PERMITTED BY LAW, ANY AND ALL RIGHTS TO 
TRIAL BY JURY IN ANY LEGAL OR EQUITABLE PROCEEDING ARISING OUT OF OR 
RELATING TO THIS MORTGAGE OR THE TRANSACTIONS CONTEMPLATED THEREBY. 

39. No Waiver.  Any failure by the Mortgagee to insist upon the strict performance by the 
Mortgagor of any of the terms and provisions hereof shall not be deemed to be a waiver of any of the 
terms and provisions hereof, and the Mortgagee, notwithstanding any such failure, shall have the 
right thereafter to insist upon the strict performance by the Mortgagor of any and all of the terms and 
provisions of this Mortgage to be performed by the Mortgagor.  No change, amendment or discharge 
of any provision of this Mortgage shall be valid unless consented to in writing by the Mortgagee. 

40. Reservation of Right to Modify.  The Mortgagee may at any time and from time to 
time, without notice to, and without the consent of, any other person or entity (except for the 
Mortgagor in the case of a modification of the terms of the Term Note A or this Mortgage) (i) extend 
or accelerate the time of payment of the indebtedness secured hereby, (ii) agree to modify the terms 
of the Term Note A or this Mortgage, including increasing the payments of interest and principal, 
(iii) release any person liable for payment of any indebtedness secured hereby or for performance of 
any Secured Obligation, (iv) release all or any part of the security held for the indebtedness secured 
hereby, or (v) exercise or refrain from exercising or waive any right the Mortgagee may have. 

The Mortgagee shall have such rights and may exercise them without affecting the 
lien or priority of this Mortgage upon the Mortgaged Properties or any part thereof, and without 
affecting the liability of any guarantor or surety, notwithstanding the fact that guarantors, sureties, 
junior mortgagees, judgments, or other claims or encumbrances may be impaired, prejudiced, or 
otherwise adversely affected thereby. 

[Signatures contained on the following page] 
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This Mortgage is executed by the Mortgagor as of the ____ day of ________________, 
2010. 

MORTGAGOR: ST. FRANCIS HOSPITAL - LILIHA, a Hawaii 
nonprofit corporation 
 
 
By  

Print Name:  
Title   
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STATE OF HAWAII ) 
 ) SS. 
CITY AND COUNTY OF HONOLULU ) 

On this _____ day of ________________________, 2010, before me appeared 
________________________, to me personally known (or proved to me to be such person on the 
basis of satisfactory evidence), who being by me duly sworn or affirmed, did say that such person 
executed this ______ page MORTGAGE, SECURITY AGREEMENT AND FINANCING 
STATEMENT (LILIHA), dated _____________________, in the First Circuit of the State of Hawaii, 
as the free act and deed of such person, and if applicable in the capacity shown, having been duly 
authorized to execute such instrument in such capacity. 

  
Notary Public, in and for said County and State 
Print Name:   
 
My commission expires:   
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EXHIBIT A 
 

-PARCEL FIRST:- 

ALL of that certain parcel of land situate at Puunui, Honolulu, City and County of 
Honolulu, State of Hawaii, described as follows: 

LOT 1, area 216,030 square feet, more or less, as shown on Map 1, filed in the Office 
of the Assistant Registrar of the Land Court of the State of Hawaii with Land Court Consolidation 
No. 187 of St. Francis Medical Center. 

BEING the land(s) described in Transfer Certificate of Title No. 447,441 issued to 
ST. FRANCIS MEDICAL CENTER, a Hawaii non-profit corporation. 

TOGETHER WITH access to Liliha Street, a public road, over and across Lot A-1, as 
set forth by Land Court Order No. 118634, filed November 9, 1994. 

-Note:- Lot A-1 is now known as Lot A-1-A, as set forth by instrument recorded in 
the Bureau of Conveyances of the State of Hawaii as Document No. 
95-136119. (Not noted on Transfer Certificate(s) of Title referred to 
herein) 

-PARCEL SECOND:- 

BEING portion of the unregistered portion of Lot E of the consolidation and 
resubdivision comprising the St. Francis Medical Center into Lots E and F, as shown on survey map 
prepared by Alden S. Kajioka, Land Surveyor, with ControlPoint Surveying and Engineering, Inc., 
dated September 18, 1995, and thus bounded and described as per survey of Alden S. Kajioka, Land 
Surveyor, dated October 19, 1995, to-wit: 

LOT A-2 

BEING a portion of R.P. 2107, L.C. Aw. 7767, Ap. 2 to Nawahalaau. 

BEGINNING at the East corner of this parcel of land, being also the West corner of 
Lot 52 (Map 7) of Land Court Application 261, the coordinates of said point of beginning referred to 
Government Survey Triangulation Station “PUNCHBOWL” being 6,423.34 feet North and 979.84 
feet West, and running by azimuths measured clockwise from true South: 

1. 46° 20’  121.67 feet along the remainder of R.P. 2107, L.C. Aw. 7767, 
Ap. 2 to Nawahalaau; 

2. 151° 09’  100.00 feet along Lot 1 (Map 1) of Land Court Consolidation 
187; 

3. 262° 49’ 20” 50.48 feet along Lot 1 (Map 1) of Land Court Consolidation 
187; 
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4. 276° 33’  86.75 feet along Lot 1 (Map 1) of Land Court Consolidation 
187 to the point of beginning and containing an area 
of 6,403 square feet, more or less. 

-PARCEL THIRD:- 

BEING portion of the unregistered portion of Lot E of the consolidation and 
resubdivision comprising the St. Francis Medical Center into Lots E and F, as shown on survey map 
prepared by Alden S. Kajioka, Land Surveyor, with ControlPoint Surveying and Engineering, Inc., 
dated September 18, 1995, and thus bounded and described as per survey of Alden S. Kajioka, Land 
Surveyor, dated October 19, 1995, to-wit: 

LOT A-1-A 
 

BEING portions of R.P. 4378, L.C. Aw. 8548, Ap. 2 to Kaahea, R.P. 2676, L.C. Aw. 
1136, Ap. 2 to Paka, R.P. 2703, L.C. Aw. 10,519 to Nahalelauhala, R.P. 3616, L.C. Aw. 1071, Ap. 1 
to Pili, R.P. 2107, L.C. Aw. 7767, Ap. 1 to Nawahalaau and Grant 2591, Ap. 3 to I. Richardson. 

BEGINNING at the East corner of this parcel of land, being also the South corner of 
Land Court Application 573 (Map 1) and on the Northwesterly side of Liliha Street, the coordinates 
of said point of beginning referred to Government Survey Triangulation Station “PUNCHBOWL” 
being 6,023.99 feet North and 823.39 feet West, and running by azimuth measured clockwise from 
true South: 

1. 52° 56’  279.85 feet along the northwesterly side of Liliha Street; 

2. 123° 30’  164.70 feet along R.P. 4461-B, L.C. Aw. 1070, Ap. 1 to 
Hikoula; 

3. 123° 43’  106.70 feet along Lot B (Map 28) of Land Court Application 
471 and along the remainder of Grant 2591, Ap. 3 to 
I. Richardson; 

4. 60° 23’  107.20 feet long the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

5. 144° 40’  105.05 feet long Lots F-1-A-7 and F-1-A-8 (Map 27) of Land 
Court Application 471; 

6. 226° 44’  39.45 feet along Lot 11 (Map 29) of Land Court Application 
471; 

7. 151° 00’  49.00 feet along Lot 11 (Map 29) of Land Court Application 
471; 

8. 230° 49’  10.06 feet along Lot 1 of Land Court Consolidation 187; 
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9. 327° 29’  1.48 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

10. 331° 00’  57.08 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

11. 46° 44’  38.52 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

12. 324° 40’  87.75 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

13. 240° 23’  63.75 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson; 

14. 232° 56’  88.83 feet along the remainder of Grant 2591, Ap. 3 to I. 
Richardson and along the remainder of R.P. 2107, 
L.C. Aw. 7767, Ap. 1 to Nawahalaau; 

15. 142° 56’  110.50 feet along the remainder of R.P. 2107, L.C. Aw. 7767, 
Ap. 1 to Nawahalaau; 

16. 232° 56’  15.50 feet along the remainder of R.P. 2107, L.C. Aw. 7767, 
Ap. 1 to Nawahalaau; 

17. 142° 56’  66.65 feet along the remainder of R.P. 2107, L.C. Aw. 7767, 
Ap. 1 to Nawahalaau; 

18. 223° 48’  51.87 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

19. 317° 15’  47.90 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

20. 315° 33’  51.00 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

21. 301° 27’  7.40 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

22. 219° 41’  26.40 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

23. 212° 16’  24.00 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

24. 235° 24’  20.80 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 
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25. 323° 56’  54.30 feet along Lot 1 (Map 1 of Court Consolidation 187; 

26. 232° 46’  39.90 feet along Lot 1 (Map 1 of Land Court Consolidation 
187; 

27. 300° 08’  149.25 feet along Land Court Application 573 (Map 1); 

28. 301° 37’  185.26 feet along Land Court Application 573 (Map 1) to the 
point of beginning and containing a gross area of 
97,806 square feet, less Lot F, area 25,797 square 
feet, and less Lot D, area 15,414 square feet, for a net 
area of 56,595 square feet, more or less. 

TOGETHER WITH a perpetual non-exclusive easement (to use in common with 
others entitled thereto) for sanitary sewerlines, under Easement A, B, C, and D, as shown on Map 
17, Land Court Application No. 471, also together with the right of ingress and egress for purpose of 
installing, maintaining, operating and replacing said lines, dated June 5, 1956, filed in said Office as 
Land Court Document No. 189498; and subject to the terms and provisions, including the failure to 
comply with any covenants, conditions and reservations, contained therein. 

TOGETHER WITH an easement 8 feet wide, for sanitary sewer, the centerline, more 
particularly described as follows: 

BEGINNING at the Southeast end of this centerline, the true azimuth and distance 
from a concrete post marked “+” at the initial point of the above described piece of land being  238° 
57’  4.32 feet, thence running by azimuths measured clockwise from true south:  141°  18’  7.96 feet 
and containing an area of 64 square feet, together with the right of ingress and egress for the purpose 
of installing, maintaining, operating and replacing said lines, as reserved in DEED dated June 5, 
1956, recorded in said Bureau in Liber 3124, Page 305; and subject to the terms and provisions, 
including the failure to comply with any covenants, conditions and reservations, contained therein. 

-PARCEL FOURTH:- 

ALL of that certain parcel of land situate at Puunui, Honolulu, City and County of 
Honolulu, State of Hawaii, described as follows: 

LOT 13-A, area 3,358 square feet, more or less, as shown on Map 5, filed in the 
Office of the Assistant Registrar of the Land Court of the State of Hawaii with Land Court 
Application No. 651 of Bishop Trust Company, Limited, Trustee under the Deed of Trust by E. A. 
Knudsen. 

BEING the land(s) described in Transfer Certificate of Title No. 173,021 issued to 
ST. FRANCIS HOSPITAL, a Hawaii non-profit corporation. 

-PARCEL FIFTH:- 
 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 191 of
 217



Exhibit A 
Page 5 of 9 

 
227496.1 29  

ALL of that certain parcel of land situate at Puunui, Honolulu, City and County of 
Honolulu, State of Hawaii, described as follows: 

LOT 13-B, area 3,526 square feet, more or less, as shown on Map 5, filed in the 
Office of the Assistant Registrar of the Land Court of the State of Hawaii with Land Court 
Application No. 651 of Bishop Trust Company, Limited, Trustee under the Deed of Trust by E. A. 
Knudsen. 

BEING the land(s) described in Transfer Certificate of Title No. 167,251 issued to 
ST. FRANCIS MEDICAL CENTER, a Hawaii non-profit corporation, as Fee Owner. 

SUBJECT, HOWEVER, to the following: 

1. Any and all real property taxes assessed for the current tax year but not yet 
due and payable. 

2. –AS TO PARCELS FIRST THROUGH THIRD:- 

Reservation in favor of the State of Hawaii of all mineral and metallic mines. 

3. -AS TO PARCEL FIRST:- 

(1) An easement in favor of all present and future owners of Lots 48-A, 
45-A and 43-A of Land Court Application 651 (amended) to make one connection from each of said 
Lots 48-A, 45-A and 43-A to and with the main sewer line which runs underneath the surface of 
adjoining portion of LOT 1, together with the right of ingress and egress to said owners over, across, 
along and upon the said premises to the extent necessary to make the above described connections 
and maintain the same in good repair; as set forth in Transfer Certificate of Title No. 5,433. 

(2) An easement in favor of the owners of the premises Makai of Lot 1 for 
a right of way for a ditch, as shown on Map 1, filed with Land Court Application No. 261, as set 
forth in Transfer Certificate of Title No. 42,599. 

4. -AS TO PARCEL THIRD:- 

(1) A 5-foot easement for the free flowage of storm water. 

(2) The terms and provisions, including the failure to comply with any 
covenants, conditions and reservations, contained in Exchange Deed dated June 5, 1956, recorded in 
said Bureau in Liber 3124, Page 305. 

The foregoing includes, but is not limited to the following: 

Reservation in favor of St. Francis Hospital, its successors and assigns, 
of an easement 8.00 feet wide for sanitary sewer, the centerline of which is more particularly 
described as follows: 
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Beginning at the Southeast end of this centerline, the true azimuth and 
distance from a concrete post marked “+” at the initial point of the above described piece of land 
being 238° 57’ 4.32 feet thence running by azimuths measured clockwise from true South: 141° 18’ 
7.96 feet and containing an area of 64 square feet, together with the right of ingress and egress for 
the purpose of installing, maintaining, operating and replacing said lines. 

(3) A 5-foot road widening setback line, as shown on surveyor’s map 
prepared by Alden S. Kajioka, Licensed Land Surveyor, with Controlpoint Surveying and 
Engineering, Inc, dated August 31, 1994. 

(4) Easement 1-A (24-ft wide) for access purposes, more particularly 
described as follows: 

Beginning at the East corner of this easement, the true azimuth and 
distance from the initial point of the above described Lot A-1-A being 52°  56’  8.59 feet, on the 
northwesterly side of Liliha Street, the coordinates of said point of beginning referred to 
Government Survey Triangulation Station “PUNCHBOWL” 6,018.81 feet north and 830.25 feet 
West, and running by azimuths measured clockwise from true South: 

1.  52° 56’  25.76 feet along the northwesterly side of Liliha Street; 

2. 121° 37’  155.32 feet along the remainder of R. P. 4378, L. C. Aw. 
8548, Ap. 2 to Kaahea; 

3. 50° 42’ 20” 126.10 feet along the remainder of R. P. 4378, L. C. Aw. 
8548, Ap. 2 to Kaahea, R. P. 2676, L. C. Aw. 1136, 
Ap. 2 to Paka and R. P. 2703, L. C. Aw. 10,519 to 
Nahalelauhala; 

4. 52° 56’  81.60 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala; 

5. 303° 30’  148.24 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala; 

6. 52° 56’  25.45 feet along the northwesterly side of Liliha Street; 

7. 123° 30’  253.78 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala, and R. P. 2107, L. C. Aw. 
7767, Ap. 1 to Nawahalaau; 

8. 142° 56’  31.12 feet along the remainder of R. P. 2107, L. C. Aw. 
7767, Ap. 1 to Nawahalaau; 

9. 232° 56’  24.00 feet along the remainder of R. P. 2107, L. C. Aw. 
7767, Ap. 1 to Nawahalaau; 
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10. 322° 56’  27.02 feet along the remainder of R. P. 2107, L. C. Aw. 
7767 Ap.1 to Nawahalaau; 

11. 303° 30’  83.02 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala; 

12. 322° 56’  1.34 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala; 

13. 232° 56’  90.00 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala; 

14. 230° 42’ 20” 142.80 feet along the remainder of R. P. 2703, L. C. Aw. 
10,519 to Nahalelauhala, and R. P. 4378, L. C. Aw. 
8548, Ap. 2 to Kaahea; 

15. 301° 37’  181.78 feet along the remainder of R. P. 4378, L. C. Aw. 
8548, Ap. 2 to Kaahea to the point of beginning and 
containing an area of 16,166 square feet, more or less. 

5. –AS TO PARCELS FIRST THROUGH THIRD:- 

(1) The terms and provisions, including the failure to comply with any 
covenants, conditions and reservations, contained in Declaration dated May 25, 1971, recorded in 
said Bureau in Liber 7560, Page 242. 

(Not noted on Transfer Certificate(s) of Title referred to herein) 

(2) The terms and provisions, including the failure to comply with any 
covenants, conditions and reservations, contained in Declaration dated February 27, 1979, filed in 
said Office as Land Court Document No. 931559, and also recorded in said Bureau in  Liber 13601, 
Page 630. 

(3) The terms and provisions, including the failure to comply with any 
covenants, conditions and reservations, contained in Agreement for Issuance of Conditional Use 
Permit Under Section 4.40-21 of the Land Use Ordinance (LUO) dated May 18, 1994, recorded in 
said Bureau as Document No. 94-098413. 

(Not noted on Transfer Certificate(s) of Title referred to herein) 

(4) The terms and provisions, including the failure to comply with any 
covenants, conditions and reservations, contained in Declaration of Restrictions and Grants of 
Easements and Parking License Agreement dated July 20, 1998, filed in said Office as Land Court 
Document No. 2471862, and also recorded ins said Bureau as Document No. 98-105400. 

Consent given by First Hawaiian Bank, a Hawaii corporation, by 
instrument dated July 17, 1998, recorded in said Bureau as Document No. 98-105401. 
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(5) Encroachments or any other matters as shown on survey map prepared 
by Michael T. Kutaka, Land Surveyor, with Baseline Surveying, dated June 16, 2006, last revised 
September 17, 2006. 

(6) The following Leases: 

a. Lease Agreement dated July 1, 2000, by and between St. 
Francis Medical Center, as lessor, and CKS Joint Venture, as lessee, regarding 2584 sq. ft. of space 
in the basement and 5668 sq. ft. of space on the first floor of the Mother Marianne Building. 

b. Lease Agreement dated September 26, 2001, by and between 
St. Francis Medical Center, as lessor, and Island Cardiac Center, as lessee, regarding 4,536 sq. ft. of 
space in the basement of the Mother Marianne Building. 

c. Space Lease Agreement dated January 16, 2006, by and 
between St. Francis Medical Center, as lessor, and Liberty Dialysis-Hawaii LLC, as lessee, 
regarding 1,000 sq. ft. of space on the fourth floor of the Mother Marianne Building, a memorandum 
of which is dated January 17, 2006, recorded in the Bureau of Conveyances of the State of Hawaii as 
Document No. 2006-016501, and filed in the Office of the Assistant Registrar of the Land Court of 
the State of Hawaii as Land Court Document No. 3383419. 

d. Space Lease Agreement dated January 16, 2006, by and 
between St. Francis Medical Center, as lessor, and Liberty Dialysis-Hawaii LLC, as lessee, 
regarding 4,157 sq. ft. of space in the basement of the Sullivan Building, a memorandum of which is 
dated January 17, 2006, recorded in said Bureau as Document No. 2006-016503, and filed in said 
Office as Land Court Document No. 3383421. 

e. Lease dated September 1, 1997, by and between St. Francis 
Medical Center, as lessor, and St. Francis Imaging, LLC (now Island Imaging Center), as lessee, 
regarding 4,799 sq. ft. of space in the basement of the Sullivan Building. 

f. Gift Shop Management and Operation Agreement dated 
October 31, 2005, by and among St. Francis Medical Center and St. Francis Medical Center – West, 
as lessors, and JFK LLC, as lessee, as amended by that certain Addendum to Gift Shop Management 
and Operation Agreement dated October 31, 2005, regarding 693 sq. ft. of space on the first floor of 
the Sullivan Building. 

6. –AS TO PARCELS FOURTH AND FIFTH:- 

Discrepancies, conflicts in boundary lines, shortage in area, encroachments or 
any other matters which a correct survey or archaeological study would disclose. 

 

-NOTE:- THERE IS HEREBY OMITTED FROM ANY COVENANTS, 
CONDITIONS AND RESERVATIONS CONTAINED IN ANY INSTRUMENT DESCRIBED 
HEREIN, ANY COVENANT OR RESTRICTION BASED ON RACE, COLOR, RELIGION, SEX, 
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HANDICAP, FAMILIAL STATUS OR NATIONAL ORIGIN, UNLESS AND ONLY TO THE 
EXTENT THAT SAID COVENANT OR RESTRICTION (A) IS EXEMPT UNDER CHAPTER 42, 
SECTION 3607 OF THE UNITED STATES CODE, OR (B) RELATES TO HANDICAP BUT 
DOES NOT DISCRIMINATE AGAINST HANDICAPPED PERSONS. 
 
 

END OF EXHIBIT A 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-2   Filed  05/05/10   Page 196 of
 217



Exhibit B 
Page 1 of 1 

 
227496.1 34 

EXHIBIT B 
 

NOTICE ADDRESSES 

If to the Mortgagee, addressed to: 

St. Francis Healthcare System of Hawaii 
2226 Liliha Street, Suite 227 
Honolulu, Hawaii 96817 
Attention:  Mr. Jerry Correa 
Facsimile:  (808) 547-6616 
Email:  jcorrea@stfrancishawaii.org 

If to the Mortgagor, addressed to: 

 
St. Francis Hospital - Liliha 
2226 Liliha Street, Suite 227 
Honolulu, Hawaii 96817 
Attention:  Mr. Jerry Correa 
Facsimile:  (808) 547-6616 
Email:  jcorrea@stfrancishawaii.org 
 

 

END OF EXHIBIT B 
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PROMISSORY NOTE 

(Term Note C) 

$______________ ______________ ____, 2010 

FOR VALUE RECEIVED, ST. FRANCIS HOSPITALS HAWAII, a Hawaii nonprofit 
corporation (“Hospitals”), ST. FRANCIS HOSPITAL-LILIHA, a Hawaii nonprofit corporation 
(“Liliha”), and ST. FRANCIS HOSPITAL-EWA, a Hawaii nonprofit corporation (“Ewa”), hereby 
promise, jointly and severally, to pay to ________________________, a ________________ (the 
“Holder”), on _____________ ____, 2020 (the “Maturity Date”), a principal amount determined in 
accordance with Section 2 below, based upon the face amount of _______________________  
Dollars ($__________) (the “Face Amount”), or so much thereof as shall remain unpaid hereunder, 
together with interest on the unpaid Face Amount of this Promissory Note (Term Note C) (the 
“Term Note C”) outstanding from time to time from the date of the original issuance of this Term 
Note C at the rate and at the times set forth in Section 1 below.  Each of Hospitals, Liliha, and Ewa 
are referred to herein as a “Maker” and together as the “Makers.” 

This Term Note C is issued as one of a series of Promissory Notes (Term Note C) issued by 
the Makers on the date hereof aggregating ________________________________ Dollars 
($__________) in principal amount (collectively, the “Term Notes C”), each of such Term Notes C 
containing substantially identical terms and conditions as this Term Note C, in connection with the 
Second Amended Joint Plan of Reorganization for Hawaii Medical Center LLC, Hawaii Medical 
Center West, LLC, and Hawaii Medical Center East, LLC Proposed by St. Francis Healthcare 
System of Hawaii, St. Francis Medical Center, and St. Francis Medical Center-West dated March 12, 
2010, filed in the United States Bankruptcy Court for the District of Hawaii (the “Bankruptcy 
Court”) in the case of CHA Hawaii, LLC et al., Case No. 08-01369 (as it may be modified, 
amended, or supplemented from time to time, the “Reorganization Plan”) which was confirmed by 
the Bankruptcy Court pursuant to the _______________ entered on ____________ ____, 2010.  The 
Term Notes C shall be unsecured and rank equally without preference or priority of any kind over 
one another, and all payments on account of principal and interest with respect to any of the Term 
Notes C shall be applied ratably and proportionately against all outstanding Term Notes C on the 
basis of the original aggregate Face Amount of all outstanding Term Notes C. 

1. INTEREST RATE AND INTEREST PAYMENTS. 

This Term Note C shall bear interest on the unpaid Face Amount of this Term Note C 
outstanding from time to time at the rate of two percent (2%) per annum, simple interest.  Interest 
hereunder shall be paid semi-annually in arrears beginning on January 1, 2011 and thereafter on each 
subsequent July 1 and January 1 of each calendar year until and including the Maturity Date. 

2. PRINCIPAL PAYMENTS. 

The Makers agree to pay to the Holder on the Maturity Date in full and complete satisfaction 
of all principal obligations existing or arising under this Term Note C the “Applicable Percentage” 
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(set forth in the table below) of the Face Amount, based upon the Average EBIDA (as such term is 
defined below in this Section 2) of the Makers, calculated as follows: 

 

Average EBIDA Applicable Percentage  

Less than $13,500,000 20% 

Greater than $13,500,000, but less than     
                    or equal to $14,485,000 

40% 

Greater than $14,485,000, but less than     
                    or equal to $16,485,000 

80% 

Greater than $16,485,000, but less than     
                    or equal to $18,485,000 

100% 

Greater than $18,485,000, but less than     
                    or equal to $20,485,000 

120% 

Greater than $20,485,000, but less than     
                    or equal to $22,485,000 

140% 

Greater than $22,485,000 160% 

As used in this Term Note C, the term “Average EBIDA” means the arithmetic mean over 
the five full fiscal years of the Makers immediately preceding the Maturity Date of the reported 
EBIDA calculated by the Makers and based upon their audited consolidated financial statements for 
each year during such five fiscal year period.  For purposes of such calculation, “EBIDA” shall 
mean an amount equal on a combined or consolidated basis to (a) net income of the Makers for such 
period, minus (b) the sum of (i)  interest income, (ii) gain from extraordinary items for such period, 
(iii) any aggregate net gain (but not any aggregate net loss) during such period arising from the sale, 
exchange or other disposition of capital assets by the Makers (including any fixed assets, whether 
tangible or intangible, all inventory sold in conjunction with the disposition of fixed assets and all 
securities), (iv) any charitable contributions or donations received by the Makers from any person or 
entity, and (v) any other non-cash gains which have been added in determining net income, in each 
case to the extent included in the calculation of net income of the Makers for such period in 
accordance with U.S. generally accepted accounting principles (“GAAP”) (or, if the Makers are 
required or elect to adopt International Financial Reporting Standards issued by the International 
Accounting Standards Board (“IFRS”), then in accordance with IFRS), but without duplication, plus 
(c) the sum of (i) interest expense, (ii) loss from extraordinary items for such period, (iii) the amount 
of non-cash charges (including depreciation and amortization) for such period, and (iv) amortized 
debt discount for such period, in each case to the extent included in the calculation of net income of 
the Makers for such period in accordance with GAAP (or IFRS, if applicable), but without 
duplication.  For purposes of this definition, the following items shall be excluded in determining net 
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income of the Makers: (1) the income (or deficit) of any other person or entity accrued prior to the 
date it became a subsidiary or affiliate of, or was merged or consolidated into, a Maker or any of a 
Maker’s subsidiaries or affiliates; (2) the income (or deficit) of any other person or entity (other than 
a subsidiary or affiliate) in which a Maker has an ownership interest, except to the extent any such 
income has actually been received by such Maker in the form of cash dividends or distributions; 
(3) the undistributed earnings of any subsidiary or affiliate of a Maker to the extent that the 
declaration or payment of dividends or similar distributions by such subsidiary or affiliate is not at 
the time permitted by the terms of any contractual obligation or requirement of law applicable to 
such subsidiary or affiliate; (4) any restoration to income of any contingency reserve, except to the 
extent that provision for such reserve was made out of income accrued during such period; (5) any 
write-up of any asset; (6) any net gain from the collection of the proceeds of life insurance policies; 
(7) any net gain arising from the acquisition of any securities, or the extinguishment, under GAAP 
(or IFRS, if applicable), of any indebtedness, of a Maker; (8) in the case of a successor to a Maker 
by consolidation or merger or as a transferee of assets, any earnings of such successor prior to such 
consolidation, merger or transfer of assets; and (9) any deferred credit representing the excess of 
equity in any subsidiary or affiliate of a Maker at the date of acquisition of such subsidiary or 
affiliate over the cost to such Maker of the investment in such subsidiary or affiliate. 

3. METHOD OF PAYMENT. 

Payments of principal and interest due hereunder shall be payable in lawful money of the 
United States and made by corporate check of any Maker on the due date for each such payment 
deposited into the U.S. mails and directed to the Holder at the address set forth on the signature page 
to this Term Note C.  If any payment of principal or interest on this Term Note C falls due on a 
Saturday, Sunday or other day which is not a business day in the State of Hawaii, then such due date 
shall be extended to the next following business day. 

4. PREPAYMENT. 

This Term Note C may be prepaid at the option of the Makers at any time and from time to 
time, in whole or in part, together with payment of all interest accrued and unpaid to the date of such 
prepayment on the principal amount so prepaid, without any prepayment penalty or fee.  Any partial 
prepayment made at the option of the Makers shall be applied first to satisfy all accrued but unpaid 
interest hereunder, and thereafter shall be applied to reduce the amount of principal then outstanding. 

5. DEFAULT. 

An “Event of Default” will occur if any of the following happens and such default is not 
cured within a thirty (30) day period after the Holder has given the Makers written notice of such 
default: 

(a) Payment Obligations.  The Makers fail to make any payment of principal or  interest 
when due hereunder; or  

(b) Bankruptcy and Insolvency.  Any of the  Makers shall (i) commence a voluntary 
case under Title 11 of the United States Code as from time to time in effect; (ii) file an answer or 
other pleading admitting or failing to deny the material allegations of a petition filed against such 
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Maker commencing an involuntary case under said Title 11, or seek consent to or acquiesce in the 
relief therein provided, or fail to controvert timely the material allegations of any such petition; 
(iii) be subject to the entry of an order for relief in any involuntary case commenced under said Title 
11; (iv) seek relief as a debtor under any applicable law, other than said Title 11, of any jurisdiction 
relating to the liquidation or reorganization of debtors or to the modification or alteration of the 
rights of creditors, or consent to or acquiesce in such relief; (v) be subject to the entry of an order by 
a court of competent jurisdiction (A) finding such Maker to be bankrupt or insolvent, (B) ordering or 
approving the liquidation, reorganization or any modification or alteration of the rights of the 
creditors of such Maker, or (C) assuming custody of, or appointing a receiver, trustee, fiscal agent or 
other custodian for, all or a substantial part of the property of such Maker; or (vi) appoint or consent 
to the appointment of a receiver, trustee, fiscal agent or other custodian for all or a substantial part of 
the property of such Maker. 

Upon the occurrence of any Event of Default, all accrued but unpaid interest and all 
outstanding principal under this Term Note C shall become immediately due and payable in full 
upon written demand by the Holder. 

6. REMEDIES. 

No right, power or remedy conferred hereby upon the Holder shall be exclusive, and each 
such right, power or remedy shall be cumulative and in addition to every other right, power or 
remedy, whether conferred hereby or now or hereafter available under contract, at law, in equity, by 
statute or otherwise. 

7. NO IMPLIED WAIVERS. 

No course of dealing between the Holder and the Makers and no delay in exercising any 
right, power or remedy conferred hereby or now or hereafter existing under contract, at law, in 
equity, by statute or otherwise, shall operate as a waiver of or otherwise prejudice any such right, 
power or remedy. 

8. INTEREST SAVINGS PROVISION. 

In the event that this Term Note C shall require the payment of interest in excess of the 
maximum amount permissible under applicable law, then the Makers’ obligation to pay interest 
hereunder shall, automatically and retroactively, be deemed reduced to the highest maximum amount 
permissible under applicable law.  In the event the Holder receives as interest an amount which 
would exceed such maximum applicable rate, the amount of any excess interest shall not be applied 
to the payment of interest hereunder, but shall, automatically and retroactively, be applied to the 
reduction of the unpaid principal balance due hereunder.  In the event and to the extent such excess 
amount of interest exceeds the outstanding unpaid principal balance hereunder, any such excess 
amount shall be immediately returned to the Makers by the Holder. 

9. SUBORDINATION. 

In the event that (a) the Makers or any of them commence voluntary proceedings under Title 
11 of the United States Code or (b) an order for relief is entered against the Makers or any of them in 
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an involuntary proceeding under Title 11 of the United States Code (together, a “Bankruptcy 
Event”) at any time prior to the maturity date and the indefeasible payment in cash in full and the 
complete performance of the obligations existing or arising under the Promissory Note (Term Note 
D) that may be issued by the Makers pursuant to the Reorganization Plan (the “Term Note D”), then 
this Term Note C and all obligations hereunder shall be subordinated in rights of payment to all of 
the obligations of the Makers to the holders under the Term Note D.  The Holder hereby agrees to 
subordinate, and does hereby subordinate, in the case of the occurrence of a Bankruptcy Event 
(a) payment by the Makers of all or any part of any Maker’s obligations, liabilities and indebtedness 
which may now or hereafter be owing by any Maker to the Holder under this Term Note C, 
including the outstanding balance of principal and accrued interest from time to time owing by the 
Makers to the Holder, and all costs and expenses (including attorneys’ fees) owing by any Maker to 
the Holder, to the indefeasible payment in cash in full and complete satisfaction by the Makers of all 
obligations under the Term Note D, and (b) all rights and claims which the Holder may have by 
virtue of this Term Note C against the assets and properties of the Makers, to all security interests, 
pledges, mortgages and liens now or hereafter securing the Term Note D. 

10. PROVISIONS OF GENERAL APPLICATION. 

(a) Notices.  Any and all notices required or permitted pursuant to the provisions of this 
Term Note C shall be in writing and given to the Makers or the Holder by one of the methods 
provided below, and will be effective and deemed to provide such party sufficient notice under this 
Term Note C on the earliest of the following:  (a) at the time of personal delivery, if delivery is in 
person; (b) at the time of transmission by facsimile or electronic mail, addressed to the other party at 
its facsimile number or electronic mail address specified herein; (c) one (1) business day after 
deposit with an express overnight courier, with proof of delivery from the courier requested; or 
(d) two (2) business days after deposit in the United States mail by certified mail (return receipt 
requested).  All notices shall be sent with postage and/or other charges prepaid and properly 
addressed or directed to the Holder at the address or electronic destination set forth on the signature 
page to this Term Note C and to the Makers at 2226 Liliha Street, Suite 227, Honolulu, Hawaii 
96817,  Attention: Jerry Correa, Facsimile No. (808) 547-6616, Email Address: 
JCorrea@stfrancishawaii.org, or to such other address or electronic destination as any party may 
designate by one of the indicated means of notice herein. 

(b) Governing Law.  This Term Note C and the rights of the Holder and of the Makers 
hereunder shall be governed by and interpreted, construed, applied and enforced in accordance with 
the internal and substantive laws of the State of Hawaii, without giving effect to principles of 
conflict of laws or the choice of law rules of any jurisdiction to the extent that the application of the 
law of any jurisdiction other than the State of Hawaii would be required or permitted thereby. 

(c) Severability.  If one or more provisions of this Term Note C shall be declared 
invalid, illegal, or unenforceable, the remaining provisions hereof shall remain in full force and 
effect and shall be construed in the broadest possible manner to effectuate the purposes hereof.  The 
parties further agree to replace such invalid, illegal, or unenforceable provisions with provisions 
which will achieve, to the extent possible, the economic, business, and other purposes of the invalid, 
illegal, or unenforceable provisions. 
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(d) Assignment.  Neither this Term Note C nor any rights or obligations of the Makers or 
the Holder hereunder may be assigned, conveyed or transferred, in whole or in part, without the prior 
written consent of the other.  The rights and obligations of the Makers and the Holder under this 
Term Note C shall be binding upon and benefit their respective permitted successors, assigns, heirs, 
administrators and transferees.  Any defenses that may be available at any time to any of the Makers 
shall be equally applicable to the Holder and to any transferee, assignee, or successor-in-interest to 
the Holder, whether by voluntary transfer, involuntary transfer, operation of law, court or 
administrative order, or otherwise. 

(e) Amendments and Waivers.  Any term of this Term Note C may be amended and the 
observance of any term of this Term Note C may be waived (either generally or in a particular 
instance and either retroactively or prospectively), only with the written consent of the Makers and 
the Holder. 

(f) Construction of Note Terms.  The terms of this Term Note C have been approved 
by the United States Bankruptcy Court for the District of Hawaii in connection with the confirmation 
of the Reorganization Plan.  Accordingly, in the event an ambiguity or question of intent or 
interpretation arises, this Term Note C shall be construed as if drafted jointly by the parties hereto 
and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the 
authorship of any provisions of this Term Note C. 

(g) Jurisdiction.  The Makers and the Holder each hereby consents and agrees that the 
state or federal courts located in Honolulu, Hawaii (including, without limitation, the United States 
Bankruptcy Court for the District of Hawaii to the extent that Bankruptcy Court shall then have 
continuing jurisdiction over the matters which are the subject of this Term Note C) shall have 
exclusive jurisdiction to hear and determine any claims or disputes between or among the parties 
hereto pertaining to this Term Note C.  Each of the Makers and the Holder expressly submits and 
consents in advance to such exclusive jurisdiction in Honolulu, Hawaii in any action or suit 
commenced in any such court, and hereby waives any objection which such party may have based 
upon lack of personal jurisdiction, improper venue or inconvenient forum (forum non conveniens), 
and hereby consents to the granting of such legal or equitable relief as is deemed appropriate by such 
court. 

[The signatures of the parties are contained on the following page.] 
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IN WITNESS WHEREOF, each of the Makers has caused this Term Note C to be executed 
and delivered in its name by its duly authorized representative as of the date first above written. 

THE MAKERS 

ST. FRANCIS HOSPITALS HAWAII, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 
ST. FRANCIS HOSPITAL-LILIHA, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 

ST. FRANCIS HOSPITALS-EWA, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 

AGREED AND ACKNOWLEDGED: 

THE HOLDER 

______________________________, 
a ____________________________ 
 
By:  

Name:    

Title:       

Address: 

  
  
Facsimile No.:  (___)   
Email Address:    

[SIGNATURE PAGE TO TERM NOTE C PAYABLE TO ___________________] 
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PROMISSORY NOTE 

(Term Note D) 

$1,750,000 ______________ ____, 2010 

FOR VALUE RECEIVED, ST. FRANCIS HOSPITALS HAWAII, a Hawaii nonprofit 
corporation (“Hospitals”), ST. FRANCIS HOSPITAL-LILIHA, a Hawaii nonprofit corporation 
(“Liliha”), and ST. FRANCIS HOSPITAL-EWA, a Hawaii nonprofit corporation (“Ewa”), hereby 
promise, jointly and severally, to pay to each holder of an Allowed General Unsecured Claim in 
Class 7 of the Reorganization Plan (as such term is defined in the paragraph immediately below) (the 
“Holder”), on _____________ ____, 2013 (the “Maturity Date”), a Pro Rata Share (as such term is 
defined in Section 2 below) of the principal sum of One Million Seven Hundred Fifty Thousand 
Dollars ($1,750,000), or so much thereof as shall remain unpaid hereunder, without the accrual or 
payment of any interest under this Promissory Note (Term Note D) (the “Term Note D”).  Each of 
Hospitals, Liliha, and Ewa are referred to herein as a “Maker” and together as the “Makers.” 

This Term Note D is issued in connection with the Second Amended Joint Plan of 
Reorganization for Hawaii Medical Center LLC, Hawaii Medical Center West, LLC, and Hawaii 
Medical Center East, LLC Proposed by St. Francis Healthcare System of Hawaii, St. Francis 
Medical Center, and St. Francis Medical Center-West dated March 12, 2010, filed in the United 
States Bankruptcy Court for the District of Hawaii (the “Bankruptcy Court”) in the case of CHA 
Hawaii, LLC et al., Case No. 08-01369 (as it may be modified, amended, or supplemented from time 
to time, the “Reorganization Plan”) which was confirmed by the Bankruptcy Court pursuant to the 
________________________ entered on ______________ ____, 2010 (the “Confirmation Order”). 
 This Term Note D shall be unsecured. 

1. NO INTEREST PAYMENTS. 

This Term Note D shall not bear any interest, and no interest shall be due or payable 
hereunder by the Makers or any of them. 

2. PRINCIPAL PAYMENT. 

The Makers agree to pay to each Holder its Pro Rata Share of the principal balance of this 
Term Note D on the Maturity Date, or so much thereof as shall remain outstanding and unpaid on 
that date, in full and complete satisfaction of all obligations due hereunder, without any interest due 
thereon.  “Pro Rata Share” shall mean the ratio of the Allowed Amount (as such term is defined in 
the Reorganization Plan) of such Holder’s Allowed General Unsecured Claim (as such term is 
defined in the Reorganization Plan) to the aggregate Allowed Amounts of all Allowed General 
Unsecured Claims in Class 7 of the Reorganization Plan.   

3. METHOD OF PAYMENT. 

Payment of principal on the Maturity Date shall be made in lawful money of the United 
States by corporate check of any Maker deposited into the U.S. mails and directed to the Holder in 
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accordance with the Reorganization Plan.  If the Maturity Date falls due on a Saturday, Sunday or 
other day which is not a business day in the State of Hawaii, then such due date shall be extended to 
the next following business day. 

4. PREPAYMENT. 

This Term Note D may be prepaid at the option of the Makers at any time and from time to 
time, in whole or in part, without any prepayment penalty or fee. 

5. DEFAULT. 

An “Event of Default” will occur if any of the following happens and such default is not 
cured within a thirty (30) day period after the Holder has given the Makers written notice of such 
default: 

(a) Payment Obligations.  The Makers fail to make payment of the principal balance of 
this Term Note D on the Maturity Date; or  

(b) Bankruptcy and Insolvency.  Any of the  Makers shall (i) commence a voluntary 
case under Title 11 of the United States Code as from time to time in effect; (ii) file an answer or 
other pleading admitting or failing to deny the material allegations of a petition filed against such 
Maker commencing an involuntary case under said Title 11, or seek consent to or acquiesce in the 
relief therein provided, or fail to controvert timely the material allegations of any such petition; 
(iii) be subject to the entry of an order for relief in any involuntary case commenced under said Title 
11; (iv) seek relief as a debtor under any applicable law, other than said Title 11, of any jurisdiction 
relating to the liquidation or reorganization of debtors or to the modification or alteration of the 
rights of creditors, or consent to or acquiesce in such relief; (v) be subject to the entry of an order by 
a court of competent jurisdiction (A) finding such Maker to be bankrupt or insolvent, (B) ordering or 
approving the liquidation, reorganization or any modification or alteration of the rights of the 
creditors of such Maker, or (C) assuming custody of, or appointing a receiver, trustee, fiscal agent or 
other custodian for, all or a substantial part of the property of such Maker; or (vi) appoint or consent 
to the appointment of a receiver, trustee, fiscal agent or other custodian for all or a substantial part of 
the property of such Maker. 

6. REMEDIES. 

No right, power or remedy conferred hereby upon the Holder shall be exclusive, and each 
such right, power or remedy shall be cumulative and in addition to every other right, power or 
remedy, whether conferred hereby or now or hereafter available under contract, at law, in equity, by 
statute or otherwise. 
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7. NO IMPLIED WAIVERS. 

No course of dealing between the Holder and the Makers and no delay in exercising any 
right, power or remedy conferred hereby or now or hereafter existing under contract, at law, in 
equity, by statute or otherwise, shall operate as a waiver of or otherwise prejudice any such right, 
power or remedy. 

8. PROVISIONS OF GENERAL APPLICATION. 

(a) Notices.  Any and all notices required or permitted pursuant to the provisions of this 
Term Note D shall be in writing and given to the Makers or the Holder by one of the methods 
provided below, and will be effective and deemed to provide such party sufficient notice under this 
Term Note D on the earliest of the following:  (a) at the time of personal delivery, if delivery is in 
person; (b) at the time of transmission by facsimile or electronic mail, addressed to the other party at 
its facsimile number or electronic mail address specified herein; (c) one (1) business day after 
deposit with an express overnight courier, with proof of delivery from the courier requested; or 
(d) two (2) business days after deposit in the United States mail by certified mail (return receipt 
requested).  All notices shall be sent with postage and/or other charges prepaid and properly 
addressed or directed to the Holder at the address or electronic destination set forth on the signature 
page to this Term Note D and to the Makers at 2226 Liliha Street, Suite 227, Honolulu, Hawaii 
96817, Attention: Jerry Correa, Facsimile No. (808) 547-6616, Email Address: 
JCorrea@stfrancishawaii.org, or to such other address or electronic destination as any party may 
designate by one of the indicated means of notice herein. 

(b) Governing Law.  This Term Note D and the rights of the Holder and of the Makers 
hereunder shall be governed by and interpreted, construed, applied and enforced in accordance with 
the internal and substantive laws of the State of Hawaii, without giving effect to principles of 
conflict of laws or the choice of law rules of any jurisdiction to the extent that the application of the 
law of any jurisdiction other than the State of Hawaii would be required or permitted thereby. 

(c) Severability.  If one or more provisions of this Term Note D shall be declared 
invalid, illegal, or unenforceable, the remaining provisions hereof shall remain in full force and 
effect and shall be construed in the broadest possible manner to effectuate the purposes hereof.  The 
parties further agree to replace such invalid, illegal, or unenforceable provisions with provisions 
which will achieve, to the maximum extent possible, the economic, business, and other purposes of 
the invalid, illegal, or unenforceable provisions. 

(d) Assignment.  Neither this Term Note D nor any rights or obligations of the Makers 
or the Holder hereunder may be assigned, conveyed or transferred, in whole or in part, without the 
prior written consent of the other.  The rights and obligations of the Makers and the Holder under 
this Term Note D shall be binding upon and benefit their respective permitted successors, assigns, 
heirs, administrators and transferees.  Any defenses that may be available at any time to any of the 
Makers shall be equally applicable to the Holder and to any transferee, assignee, or successor-in-
interest to the Holder, whether by voluntary transfer, involuntary transfer, operation of law, court or 
administrative order, or otherwise. 
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(e) Amendments and Waivers.  Any term of this Term Note D may be amended and the 
observance of any term of this Term Note D may be waived (either generally or in a particular 
instance and either retroactively or prospectively), only with the written consent of the Makers and 
the Holder. 

(f) Construction of Note Terms.  The terms of this Term Note D have been approved 
by the Bankruptcy Court pursuant to the Confirmation Order.  Accordingly, in the event an 
ambiguity or question of intent or interpretation arises, this Term Note D shall be construed as if 
drafted jointly by the parties hereto and no presumption or burden of proof shall arise favoring or 
disfavoring any party by virtue of the authorship of any provisions of this Term Note D. 

(g) Jurisdiction.  The Makers and the Holder each hereby consents and agrees that the 
state or federal courts located in Honolulu, Hawaii (including, without limitation, the Bankruptcy 
Court to the extent the Bankruptcy Court shall then have continuing jurisdiction over the matters 
which are the subject of this Term Note D) shall have exclusive jurisdiction to hear and determine 
any claims or disputes between or among the parties hereto pertaining to this Term Note D.  Each of 
the Makers and the Holder expressly submits and consents in advance to such exclusive jurisdiction 
in Honolulu, Hawaii in any action or suit commenced in any such court, and hereby waives any 
objection which such party may have based upon lack of personal jurisdiction, improper venue or 
inconvenient forum (forum non conveniens), and hereby consents to the granting of such legal or 
equitable relief as is deemed appropriate by such court. 

[The signatures of the parties are contained on the following page.] 
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IN WITNESS WHEREOF, each of the Makers has caused this Term Note D to be executed 
and delivered in its name by its duly authorized representative as of the date first above written. 

THE MAKERS 

ST. FRANCIS HOSPITALS HAWAII, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 
ST. FRANCIS HOSPITAL-LILIHA, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 

ST. FRANCIS HOSPITALS-EWA, 
a Hawaii nonprofit corporation 

 
By:  

Name:  _________________________________ 

Title:        
 

AGREED AND ACKNOWLEDGED: 

THE HOLDER 

______________________________ 
 
By:  

Name:    

Title:       

Address: 
  
  
Facsimile No.:  (___)   
Email Address:  ______________________ 

 

[SIGNATURE PAGE TO TERM NOTE D] 
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AGREEMENT FOR MANAGEMENT SERVICES

Parties

THIS AGREEMENT FOR MANAGEMENT SERVICES is entered this 5{t day of

May, 2010, by and between ST. FRANCIS HOSPITALS HAWAII ("St. Francis") and BRIM

HEALTHCARE,INC., 105 Westwood Place, Suite 300, Brentwood, Tennessee 37027 ('lBrim"),

Recitals

A. St. Francis eperates St. Francis Hospital-Liliha, Honolulu, Hawaii, and St. Franeis

Hospital-Ewa, Ewa Beach, Hawaii, acute care hospitals licensed in the state of Hawaii (each

referred to hereinafter as a "Facilitv" and together as the "Facilities").

B. The Facilities provide acute general inpatient and outpatient seryices, and such

other ancillary services as established by St. Francis' governing board for the Facilities (the

"&,Ard").

C. St. Francis requires the services of an experienced chief executive officer

("CEO"), au experienced chief financial offrcer ("ÇFO,"), and two experienced cliief operating

officers (each a "Facility COO") to direct the Facilities, along with such management and other

services described herein, necessary for the administration of the Facilities.

D, St. Francis desires to obtain Brim's services, and Brirn agrees to provide a CEO,

CFO, and two Facility COOs, along with such management and other services described herein,

upon the terms and conditions set forth herein.

Aqreement

NOW, THEREFORE, for good and valuable consideratiorr and incorporating the recitals

set forth above, St. Francis and Brim agree as follows: ..r"'',/' ì
/1 -t-.¿ .'-I fYYt,"/ ' zl4l'
L 7l
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ARTICLE I
DIVISION OF AUTHORITY AND RESPONSIBILITY

1,1 Authority and Responsibility of St. Francis and the Facilities. The full authority

and ultimate control of St, Francis and the Facilities shall at all times remain exclusively with the

Board of Directors of each of St. Francis ancl the Facilities, as applicable, The Board of

Directors of each of St. Francis and the Facilities, as applicable, shall retain all authority placed

on it by law, its respective Articles of Incorporation and Bylaws, and any other governirig

documents of St. Francis and the Facilities, all as may be amended from time to tirne. The duly

appointed off,rcels and employees of St. Francis other than the Brim appointed CEO, CFO, and

each Facility COO shall retain such other authority as shall not have been specifically delegated

to Brinr as an independent contractor pursuant to the terms of this Agreement.

1.1.1 Cornpliance, Subject to the management and oversight responsibility of

the CEO, CFO, and each Facility COO as set forth in Section 1.2 of this Agreernent, St,

Francis and the Facilities shall retain the full responsibility for compliance by St. Francis

and the Facilities with all applicable federal, state, and local laws, includirrg, without

limìtation, compliance with federal and state laws relating to "fraud and abuse" by

Itospitals and other healthcare providers, including compliance with the federal Stark law

of 42 U.S,C. $1395nn et geg. St. Francis shall have, nraintain, and iniplement at each

Facility tliroughout the term of this Agreement a compliance program that is consistent

with the Office of Inspector Gerreral's "Model Cornpliance Guidelines for Hospitals."

1.LZ Board Replesentation. The Board ol its Designated Representative (as

such temr is defined belorv in this Section L 1,2) shall represent St. Francis and the

Facilities in lnatters perlaining to the interpretatiorr of this Agreenrent; provided, that in

any sitr.ration in which, pursuant to the temrs hereof, the Board shall be required or'

permitted to take any action, to give any approval, or to receive any report, Brim shall be

entitled to rely upon the written statement of the representative or representatives of the

Board who shall be designated in writing by tlie Board to act on its behalf under tliis

Agrcement (the "Designated Representative"), oL in the absence of any such designation,

the de facto Designated Representative shall be the Chair of the Board, to the effect that

any suclr action or approval has been taken ol given, Delivery of any such report to the ",/
,/rx{z '{f1*i 

'"2259 t5.4
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Designated Representative shall constitute delivery to the Board, Whenever any action

shall be subject to the approval of the Board, the Board or the Designated Representative

shall provide its decision to Brim in a timely fashion after receiving written notification

ofthe proposed action.

Ll.3 Medical Staff: Medical and Professional Matters. Each Facility's medical

staff shall be organized and shall function according to its medical staff bylaws and the

laws and regulations of the state in which the Facilities are licensed, as they may be

amended fi'om time to time. Brim shall corrsult with each Facility's rnedical staff and the

Board, as may fi'om time to time be appropriate, with respect to issues relevant to the

medical staff. All mafters requiring professional medical judgment shall remain the sole

responsibility of each Facility's medical staff, nurses, and allied health professionals.

Brim, its employees, and contractors shall have no responsibility, control over, or liability

whatsoever for such medicaljudgrnent a¡rd Brim shall not in any way be responsible for

the credentialing of any healthcare professionals on staff at any Facility. Brim may rely

on the recommendations of each Facility's rnedical staff and its designatecl committees

and department chainnen relative to the quality of professional services provided by

individuals with clinical privileges, and on recoÍrmendations of the Board and the

medical staff, or any jointly appointed or Board appointed comrnittee or representative as

to the adequacy and proper state of repair of all rredical equipment and the professional

competency, training and requisite supervision of nurses, medical technicians, and other

allied health professionals and medical staff.

L2 Authority and Responsibility of Brim. Any powers not specifically delegated or

granted by the Board to Brim will lemain with St. Francis and the Facilities. The Board

atrthorizes Brim to exercise, in accordance with written policies of the Boarcl, the reasonable

business judgment of a hospital management company in the discharge of Brim's duties

hereunder, including oversight, supervision, and effective management of the day-to-day

business operations of the Facilities through the CEO, CFO, and Facility COOs, Except as

otherwise noted lierein, and in parlicular Sections 1,2.5 and2,2.4,all duties of Brim hereunder

shall be exercised tluough the CEO, CFO, and Facility COOs, or if one is engaged hereunder, the

Interim CEO, Interim CFO, Interim Facility COO, or VPO (as defined belorv wliile the VPO is .,'// ,¿
.i"n -/

zzsst5.4 ' '/{Y''or 6\4r.
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serving as Interim CEO), Specifrcally, Brim, through the CEO, CFO, and Facility COOs shall

have responsibility and commensÌ¡rate authority, subject to the terms of this Agreement, the

direction, supervision, and prior approval of the Boarcl, the rvritten policies of the Board, and the

budgets approved by the Board as hereinafter provided, for the following activìties:

1.2.1 Personnel Administration. Brim shall be responsible for overseeing the

recruitment, liiring, promotion, discharge, and disciplining of Facility employees

(including employed physicians) in accordance with the Board-approved policies of each

Facility; provided, however, that Brim's supervisory and management authority shall not

extend to any aspect of such employees' professional medical judgment or rnedical

actions, and provided further that Brim shall not have responsibility for the payment or

provision of the wages, benefits, withholding, payroll taxes, and other expenses

associated with such employees, nor shall Brirn have any vicarious liability for the acts or

omissions of such employees, but Brirn shall have direct liability if it is negligent in the

hiring of such employees.

1.2.2 Accounting and Financial Recolds.

A. Accounting Plocedures. Brirn shall be resporisible for overseeing the

establishment and administration of accounting procedures and controls,

in accordance with GAAP (as defined belorv), and ol,erseeing the

establishment and administration of systems for the development,

prepalation and safekeeping of records and books of account relating to

the business and financial affails of each Facility. Brim sliall be

responsible for overseeing the financíal audit function by St, Francis and

each Facility (including, on behalf of St. Flancis and the Facilities,

commuricating and dealing with the thircl parly independent auditors

selected by the Board after consultation with and advice frorn Brim), the

conduct ofannual and other periodic audits, and the production ofall audit

repoús.

B, Budgets. Within a reasonable period prior to the end of each Facility's

fiscal year, but in no event later than thirty (30) days prior to tlie end of ,n"

,,ri,/
+ "/ { \'. t,o

, ,\u\.2259t5.4
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l.

2.

each Facility's fiscal year, Brim shall submit to the Board for approval the

followirig budgets covering each Facility's operations for the next fiscal

year:

Capital Expenditures. A capital expenditure budget outlining a

program ofcapital expenditures for the next flrscal year,

Operating Budget. A detailed budget setting forth an estimate of

operating revenues and expenses for the coming fiscal year.

Cash Flow Projection. A projection of cash receipts and

disbursements based upon the proposed operating and capital

budgets, together with lecomnrendations as to the r¡se of projected

cash flow.

Collection of Accounts, Brirn shall oversee the revenue cycle process

inclucling the collection of accounts and monies owed to each Facilíty,

provided, however, that Brim shall not have any authority to develop

substantive billing or coding policies for the Facilities, which authority

shall remain with the Board, and provided further that Brim shall not

provide any billing or coding services to St. Francis or the Facilities uncler

this Agreernent.

Cost Reports. Brim shall oversee the timely preparation of each Facility's

arurual cost reports; provided, however, St. Francis sliall have ultimate

responsibility fol the submission of tlie Facilities' cost reports. Once

prepared, the cost repofis shall be subrnitted to the Board for its approval

sufficieritly in advance of any flrling ol due dates to allow St, Francis to

comply tirnely with all applicable legal and regulatory requirements.

Upon approval by the Board, the cost repofts shall be signed by the CEO

at the dilection of, and acting for, the Board and shall be filed by or at the

direction of the CEO on behalf of, and in the name of, each Facility. .,r/ ,,/M'/ 
' ø \"\to

C.

D.

2259ts.4
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E. Payment of Accounts and Indebtedness. Brim shall oversee the payrnent

of payroll, trade accounts, amounts due on short- and long-temr

indebtedness, taxes and all other obligations of each Facility; provided,

however, that Brim's lesponsibility under this paragraph shall be limited

to the exercise of reasonable diligence and care to apply the funds

collected in the opelation of each Facility to its obligations in a timely and

pruclent manner,

Depositories for Funds. Brim shall oversee the maintenance of accounts,

including certiflrcates of deposits, irr such banks, savings and loan

associations and other financial institutions as the Board may from time to

time select with such balances therein (which rnay be interest bearing or

non-interest bearing) as Brim shall fi'om time to time deem appropriate,

subject to adclitional dilection from the Board. All sucli bank accounts

shall be mairitained in the name of St. Francis or each Facility, as

applicable, and controlled by St. Francis or each Facility, as applicable, in

accordance with applicable Medicare reassigrunent rules. Checks

withdrawing funds from said bank accounts and said depositories shall be

signed only in a mauner determined fi'orn time to time by the Board.

1.2,3 Purchases. Contracts. and Leases.

Contracts for Services, Subject to any applicable legal and regulatory

requirements, and applicable Board policies, Brim may, subject to the

lirnitations contaiued Section 1.2.6, negotiate, enter into, amend,

terminate, and administer on behalf of each Facility and in the name of St.

Francis ol each Facility, as applicable, such contracts for the provision of

proclr.rcts and seruices as are necessaly for the operation of each Facility in

the ordinary course of business and for maintenance and repair of the

physical plant of each Facility; provided, however, that Brim shall not

execute the following types of contracts r,vithout the specific plior

áF\''

F.

A.

2259t5.4
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B.

1. Collective bargaining contracts;

2. Contracts for the purchase or lease of real estate; and

3. Physician contracts and guarantees (including, but rrot lirnited to,

recluitment agreements, etc.).

Purchasing Agreements. Brim shall offer each Facility access to

purchasing agreements in which Brim may fi'om time to time participate.

St, Francis agrees to utilize at each Facility the purchasing agreements for

all products and services available through the program so long as such

products ancl seruices are not available to St. Francis or the Facilities from

other vendors or suppliers at more favorable prices ot'on moîe favorable

terms to St, Francis or the Facilities, unless a request for cleviation has

been submitted to Brim in wliting setting forth the basis for such request,

and such request is approved by Brim, which approval shall not be

unreasonably withheld, conclitioned, or delayed. St. Francis acknowledges

that the overall conrmitrnent ancl utilization at each Facility of the

purchasing agreements by St. Francis and the Facilities will affect Brim's

ability to maximize savings to St. Francis. St. Francis acknowledges that

as paft of an agreenrent to furnish goods or services to St. Francis or a

Facility, Brim, acting as a gl'oup purchasiug organization as defi¡red in 42

C,F.R. $$1001.952û) (cornmonly known as the "group purchasing

organization safe harbor" to the Anti-Kickback law), may receive payment

from the vendor thereof in comection with ceÍain ploducts that are

purchased, licensed or leased by St. Flancis or a Facility and, to the extent

such products are billable in whole or irr part to federal healthcare

programs, are billed by each Facility and not by the vendor of the ploduct.

Such payment to Brirn flom each such vendor may not exceed three

percent (3%) of tlie purchase price of the goods or services plovided by

tlre participating vendor. To the extent required by the group purchasing 
,/

organization safe harbor, Brim will disclose in writing to St. Francis at7/ r,t
,4YY \,0/ | 6\'rl

2259t5.1
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least annually, and to the Secretary of Health and Hunran Services (arid

the corollary governrìlental agencies of the State of Hawaii or arly of their

duly authorized representatives, to the extent required) upon request, the

amount received from each such vendor with respect to purchases made

by or on behalf of each Facility. Manufacturers' cliscounts which are

based upon sales shall be paid or credited, as applicable, to St. Francis in

their entirety, and Brim shall repoÉ such discounts to the Facilities at least

qualterly.

1.2.4 Managernent Support Services. Brim shall review, monitor, ancl

recomrnend management improvements or changes in the following areas of each

Facility's operations, provided, however, that Brirn shall not provide any

marketing or advertising services to St. Flancis or the Facilities under this

Agreement:

(1)

(2)

(3)

(4)

(s)

(6)

Administration.

Nursing.

Labor Management.

Regulatory cornpliance.

Joint Commission or state survey preparedness.

Financial operations.

Business offìce.

Matelials Management and Purchasing.

Other Facility Departments (as requested by the Designated

Representative).

including:

(7)

(8)

(e)

2259t5.1

(10) Strategic and Financial planning,

/tr,fr.
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- lnarket analvsis

- business planning

- medical staff development planning, which shall include

consi deration of obj ectively identifi able commuriity need s.

(11) Management Training and Development.

(12) Board Education.

1.2,5 Communications and Reports.

A. Reports, Brim shall present regular periodic witten reporls to the Board

summarízing Brim's actions and results and such other written repofts as

Brinr or the Board considers appropriate to keep the Board infouned as to

the stahrs and condition of the Facilities.

B. Brim Oversight. Brirn shall assign an offlrcer of Brim (who shall be a vice

president) wlto shall:

l. Provide supervision of, and coordinate suppott for, the CEO, CFO,

and Facility COOs.

2. Evaluate the perforrnances of the CEO, CFO, and Facility COOs,

following input and discussion with the Board,

3. Coordinate the services of Brim as appropriate to the needs of St.

Francis,

4, Attend meetings of the Boald at least semi-arurually and otherwise

as reasonably lequested by the Board, attend medical staff

meetings as reasonably requested by St, Francis, and attend as

appropliate any other major policy and/or strategy sessions

reasonably requested by the Board. ,r/ ,.
,fff(r

2259ts.4
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5. Provide consultation in preparing material for Board decisions,

operational issues/problems, special projects, and leadership

development.

6. Submit and present an annual accountability report to the Board of

services provided by Brim under this Agreement.

1.2.6 Lirni,tation on Power and Authority of Brim. Notwithstanding anything

set folth in this Agreement or otherwise, neither Brim, nor any of the Designated Offrcers

(as such term is defirred below in Section 4.4.1) or any Brim Representatives (as sr.rclt

temr is defined below in Section 10.10) shall have the right, power, or authority to

execute any contracts or agreements or otherwise bind or obligate St. Francis or either

Facility with respect to any of the followirig matters, or to undertake or authorize St.

Francis or either Facility to efïect any of the following actions, without the express

written approval of the Board:

A. Merge, cousolidate, conveil, or otherwise reorganize St, Francis or either

Facility with or into another entity, redomesticate or otherwise change the

state or other jurisdiction where St. Francis or either Facility is organized,

or enter into any share exchange (ol similar transaction) between St.

Francis or either Facility and another person ol entity;

Knowingly make any affirmation election to convert or reorganize St,

Francis or either Facility into anotlier entity form or cause St. Francis or

either Facility to be taxed for federal, state, or local income, real property,

excise, or other tax purposes;

Dissolve, liquidate, or terminate the existence of St. Francis or either

Facility;

Purchase, lease, acquire or improve real property of any kind or nature, ot

purchase, lease or acquire any additional interest therein, by or for St,

Francis or either Facility, or transfer or encumber any assets or propertie

of St. Francis or either Facility other than in the conduct of the normal / ¡
/M,,,ro I / 4lttt

B.

C.

22s915.4

D.
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E.

course of business of St. Francis or either Facility or with respect to

transactions approved in any of the budgets adoptecl by St. Francis as set

fortlr in Section 1.2.28.;

Except as otherwise specifically provided herein, invest or reinvest funds

of St. Francis ol either Facility othel than (i) depositing funds in an

account of St. Francis or either Facility, as applicable, with a bank

approved by the Board and organized under the laws of the United States,

(ii) purchasing seculities issued by the United States government or any

agency or instrumentality thereof, (iii) purchasing certificates of deposit of

any bank organized under the laws of the United States, (iv) purcliasing

securities issued by a money market fund having a net worth of $500

million dollars or more, or (v) purchasing ol making any comparably

secure, liquid investment;

Guarantee the obligations of any person or entity;

Institute, prosecute, defend or seftle arìy claim, litigation or other

proceeding involving St. Francis or either Facility with respect to nlatters

in which the amount in disoute is Seventv-Five Tliousand Dollals

($75,000) or more;

Release any person or errtity from any liability or potential liability to St.

Francis or either Facility of Seventy-Five Tliousand Dollars ($75,000) or

more;

Conf'ess judgment against St, Francis or either Facility if the amount

involved exceeds Seventy-Five Thousand Dollars ($75,000);

Take any action to cause a Voluntary Bankruptcy (as defined below) of St.

Francis or either Facility, or make an assignment for tlie benefit of

cleditors of St, Francis or either Facility. A "Voluntary Bal*luptcy"

rneans, r.vith respect to St. Francis or either Facility, (a) instituting (or

F.

G.

H.

J.

225915.4
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I\,

pleading in proceeclings to have St. Francis or either Facility be adjudicated

or otherwise determined to be bankrupt or insolvent; (b) seeking, consenting

to, or acquiescing in the liquidation, winding up, dissolution, reorganization,

reanangement, adjustment, protection, composition, or other relief for St.

Francis or either Facility or the debts of St. Francis or either Facility under'

any law relating to banknrptcy, insolvency, reorganization, liquidation or

other relief of debtors, irrcluding Title l1 of the United States Code, as

amended (a "Bankruptcy Law"); (c) seeking, consenting to, or acquiescing

in the entry of any order, award, decision, injunctiori, judgment, ruling,

clecree, charge, writ, subpoelra or verdict for relief or the appointment of a

receiver, trustee, liquidator, custodian or other similar official for St.

Francis or either Facility or all or any substantial part of the property or

assets of St. Francis or either Facility under any Bankruptcy Law; or

(d) making a general assignment for the benefit of the creditors of St.

Francis or either Facility;

Agree to indemnify, defend or hold harmless any person or entity witli

respect to an amount that is greater than Seventy-Five Thousand Dollals

($75,000) except (1) as otherwise provided in this Agreement or'

(2) pursuant to contracts entered in the nomral course of St. Francis' or a

Facility's business which contain indemnification provisions which are

consistent in scope and rnagnitude with St. Francis Medical Center's

historical practices;

Bind or obligate St. Francis or either Facility with respect to any

agreement (or series of related agreements) (a) that has or rvill have a

potential value or cost to St. Francis or either Facility of more than

Seventy-Five Thousand Dollars ($75,000) or (b) that carrrot be terminatecl

with or without cause on one hundred twenty (120) days'notice ol less,

rvithout penalty or fee, ifsuch contract has a duration in excess ofone year

(each a "Material Contract"), or aglee on behalf of St. Francis or either

Facility to any nraterial amendment, modification, alteration, waiver ot ,/

L.

;i-l ''
225915.4

l2
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M.

adjustment with lespect to any Material Contract to which St. Francis or

either Facility is a party or beneficiary;

Except as otherwise provided in this Agreement, enter into, amend,

restate, substitute or modify, or make any other decision with respect to,

any corrtract, agreement, transaction or other anangement between St.

Francis or either Facility, on the one hand, and Brirn or any of the Brim

Representatives (or any affiliate of Blim or any of the Brim

Representatives), on the other hand;

Issue additional shares ofcapital stock or any debt or othel equity interests

in St. Francis or either Facility, or securities or interests exercisable or

exchangeable for or convertible into any ofsuch securities;

Grant any option, conversion right, right of first offer ol refusal or similar

right to ally person or entity to purchase any assets, properties, securities,

or interest of St. Francis or eithel Facility, other than sales of inventory irr

the ordinary course ofbusiness;

In any one transaction, or series of lelated transactions, issue a promissory

note or other debt security, or otherwise bon'ow money other than trade

payables in the ordinary couïse ofbusiness;

Create any Uniform Commercial Code or other consensual lien, moftgage,

deed of trust, pledge, collateral assignment, security interest, option, right

of first refusal or offer, hypothecation, o[ other encumbrance on all or paÉ

of the assets or: propeÉies of St. Francis or either Facility to secure loans

or aclvances to St, Franeis or either Facility or for any other purpose, other

than (i) liens fol taxes, assessments or governmental charges or levies

incurred in the ordinary course of business, the payment of which is not at

the tirne required; (ii) liens of carriers, warehousemen, artisans, mechanics

ancl materialmen and other similal inchoate liens incurred in the ordinary

couïse of business for sunrs not yet due; (ii) liens incurred or depo sits ¿/ 7

N.

o.

P.

a.

IJ

2259r 5,4

ryn\r
U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-3   Filed  05/05/10   Page 14 of

 28



rnade in the ordinary course of business in connection with workets'

compensation, unemployment insurance and other types of social security,

or (iii) liens incurred in the ordinary course of business to secure the

performance of tenders, statutory obligations, surety and appeal bonds,

performance and return of money bonds and other similar obligations

(exclusive of obligations for the payment of borrorved rnoney);

Knowingly make any afflrrmative election to niake distributions or

dividends in cash or in-kind of any assets or properties, or otherwise to

take any action, that has the effect of terrninating the nonprofit status of St.

Francis or either Facility;

Take any action that requires approval by the Board as a matter of law or

by the Articles of Incorporation, Bylaws, or other governing documents of

St. Francis or either Facility, provided St. Flancis timely delivers or makes

available rvith notice to the Designated Officers current copies of such

Articles of Incorporation, Bylaws, aud other governing documents and all

arnendments tnade thereto ft'orn time to time; or

Agree to and accornplish indirectly any of the things that are clescribed

above in this Section 7.2.6., except as directed to do so by the Board of St.

Francis or a Facilitv,

1.2.7. Maintenance of Licensure and CertifTcation. Each Facility COO shall

direct that Facility's efforts to maintain its licenses and certifications in good standing,

provicled that St. Francis has the ultimate responsibility to obtain aud maintain in good

standing such licenses and cerlifications.

R.

S

T.

1.2.8

EXCLUDES

EXPRESSLY

(WHETHER

INCLUDING

Limitation of 'Warranties. BzuM HEREBY DISCLAIMS AND

ALL WARRANTIES OF ANY KIND OTHER THAN AS MAY BE

SET FORTH IN TI_IIS AGREEMENT, EXPRESS OR IMPLIED

ARTSTNG UNDER LAW OR EQUITY OR CUSTOM OR USAGE).

2259t5.4
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MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, WITI{

REGARD TO ANY SUPPLIES, GOODS OR SERVICES PROVIDED TO ST.

FRANCIS OR A FACILITY UNDER THIS AGREEMENT OR THROUGH THE

GROUP PURCHASING PROGRAM AND ST. FRANCiS, ON BEHALF OF ITSELF

AND THE FACILITIES, EXPRESSLY WAIVES RELIANCE UPON ANY SUCH

WARRANTIES NOT EXPRESSLY CONTAINED IN THIS AGREEMENT.

HOWEVER, NOTHING IN THIS SECTION SHALL BE iNTERPRETED TO LIMIT

OR MODIFY ANY CLAIM WHICH ST. FRANCIS OR A FACILITY, AS AN

ORIGINAL PURCHASER, MAY HAVE AGAINST THE MANUFACTURER OR

SUPPLIER (OTHER TI]AN BzuiVÐ OF ANY SUPPLIES, GOODS AND SERVICES.

1.3 Good Faith. Although the parties recognize and acknowledge that Brim

able to, and does not, guarantee any particulal results under this Agreement, Brim agrees

in good faith with due care and use commercially reasonable efforts in perfonning all

obligations under this Agreement.

is not

to act

of its

1.4 Independent Contractors. In performing their duties hereundel, the parties shall

be and shall act as indepenclent contractors, and neither party is or will act as a partner, agent,

employee o{ or in joint venture with, the otlier par1y. Neitlier party will have the authority to

bind the other par1y, contractually or otherrvise, except as specifically authorized in this

Agreement. The Board and Blim specifically disclairn any fiduciary or confidential relatiorrship,

whether stated or implied by law,

ARTICLE II
EMPLOYEES

2.1 General. Except fol the positions of CEO, CFO, and the Facility COOs, all

operating and service persorurel as necessary for the proper operation and maintenance of each

Facility shall be employees of St. Francis ol that Facility, Notwithstanding the fact that Brim

may have authority under this Agreernent to direct ol supewise certain uon-meclical aspects of

the Facilities' employees, each St. Francis or Facility employee shall remain the responsibility of

St. Francis and/ol that Facility, as applicable, Each St. Francis or Facility employee shall be on

St, Francis'or that Faciliry's payroll, as applicable, and shall continue to receive ernploye"rr/,
/,/
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benefîts in accordance with st. Francis' or that Facility's policies, No St. Francis or Facility

employee shall have any claim under this Agreement, or otherwise, against Brirn for vacation

pay, sick leave, employment insurance, lvorkeÍ's compensation, disability benefits or employee

benefrts of anv kind.

2.2 Brim Provided Personnel.

2.2.1 Brim Personnel at the Facilities, In furtherance of its obligations uncler

this Agreement during the term hereof, Brim shall place ernployees of Brim who are

acceptable to St. Francis to act as the CEO, CFO and each Facility's Facility COO, At

the time of placement, and tluoughout the term of this Agreement, the CEO, CFO, and

Facility COOs shall be at-will employees of Brirn, subjectto all policies and procedures

of Brim, arrd shall be paid and provided employee benefits solely by Brirn.

2.2.2 Placernent of Brim Employees at the Facilities. Prior to placing a CEO,

CFO, or Facility COO Brim shall communicate with the Board to establish the

qualifications and initial salaly range for tlie CEO, CFO or Facility COO to be so placed.

Thereafter, Brirn shall seek to identi$ candidates for the position to be placed that fit

such desired qualifications within the established salary range. Uporr identiffing

applopriate candidates acceptable to Brim and the Board, Brim shall present Britn's

recomrnended candidate to the Board for approval. If the recommended candidate is

acceptable to the Board, Brim shall promptly seek to employ the recommended cancliclate

at a salary, with benefits, and on other terrns and conditions which are approved by St.

Francis in writing. If, however', such candidate declines Brim's offer of employment,

Brim shall so notify the Board and shall meet with the Boald to present an altemate

canclidate or to establish expanded pararneters for the recruitment of further candiclates

for the position.

2.2.3 Reimbursement for Briln-Placed Pelsonnel. The CEO, CFO, and Facility

COOs, as employees of Brim, shall be paid a salary or hourly wage by Brim and, in

addition thereto, shall receive benefits from Brim in accordance with Brim's then

standald policies regarding the plovision of benefrts to its ernployees. St. Francis shall

225915.4
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sLlch salary and benefits by paying to Brim an amount equal to the sum of the

preapproved salaries for the CEO, CFO, and both Facility COOs together with thirty

percent (30%) thereof to pay for benefits and adurinistration thereof, [n addition thereto,

St. Francis shall reimburse Brim for the following costs and expenses incurued by Brim in

corurection with the CEO, CFO, ancl Facility COOs: (a) travel, lodging, rneals, and other

out-of-pocket expenses associated with the CEO's, CFO's and Facility COOs' attendance

outside the Island of Oahu at rneetings or conferences at the request and on behalf of St.

Francis or tliat Facility, for the benefit of St, Francis or tliat Facility, or organized by

Brim and apploved by St. Francis in writing, provided that (i) such reimbursement shall

not exceed applicable Itttemal Revenue Service per diem amounts (as published

periodically at www,gsa,gov/peldiems) generally deductible for such items, (ii) airfare

reimbursements will be made at applicable co¡nrnercially reasonable coach rates, and

(iii) lodging rnay include appropriate accomrnodations provided by St. Francis as

acceptable to Brim (together, the "Travel Reimbursement Qualifiers"); (b) travel,

lodging, meals, and other out-of-pocket expenses preapproved by St, Francis in writing

and associated with the recluitment of candidates for the positions of CEO, CFO, and

Facility COO, not to exceed the Travel Reimbursement QualifieLs; (c) reasonable costs

and expenses preapproved in writing by St, Francis which are associated with relocating

the successful candidates for tlie positions of CEO, CFO, and Facility COO;

(d) severance pay and other expenses, as shall be approved by the Board, associated with

the termination of the CEO, CFO, or a Facility COO if such enrployee is termiriated by

Brint at the request of St. Francis ol is removed from a Facility at the request of the

Board.

2.2.4 Interim CEO: Interim CFO: Interim Facility COO. If there is a vacancy in

the CEO, CFO or a Facility COO position, a temporary, interim chief executive officer

("Interim CEO"), interim chief financial officer ("lnterim CFO"), or interinr Facility

chief operating offlrcer ("Intelim Facilit)¡ COO") acceptable to and approved by St.

Francis in writing shall be assigned by Brirn until a regular CEO, CFO or Facility COO is

recruited and placed as described in Section 2.2.2 hercin. The irritial Intelim CEO shall

be Brim's Vice Presideut of Operations ("VPO"), The VPO shall serve as Interim CEO

for a ¡reriod not to exceed the first twelve (12) months of tlie Initial Temr (as defined

t7
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below). The VPO shall devote a minimunr of seventy-five percent (75%) of his/her full-

time efforts to fulfrlling the Interirn CEO duties under this Agreement and shall devote

the rernainder of his/her time to otlrer activities for Brim un¡elated to St. Francis. Each

lnterim CEO, Interim CFO, or Interim Facility COO, as an employee of Brim, shall be

paid a salary by Brim and, in addition thereto, shall receive benefits frorn Brirn in

accordance with Brim's then standard policies legarding the provision of benefits to its

employees. Prior to Brim assigning ari interim CEO, Interinr CFO, or Interim Facility

COO, Brim shall infomr St. Francis in writing of the salary, benefits, and Blim's costs

and other expenses to be incured by Brim in corurection with such temporary

assignment, After St. Francis sliall have approved in rvriting the assignrnent by Brim of

an Interim CEO, Intelim CFO, or Interim COO at the salary, benefits, and other costs and

expenses as disclosecl by Brim and approved by St. Francis, St. Francis shall reirnbulse

Brim on a nronthly basis for such salary, benefits, and costs and expenses by paying to

Brim an amount equal to such agreed upon salary, benefits, costs and expenses associatecl

with such temporary assignment of an Interirn CEO, Interim CFO, or Interim Facility

COO which costs and expenses shall include, without limitation, the salary or hourly

wage paid by Brim to such employee, together with an applicable amount (tliirty percent

(30%) thereof) to pay for benefits and administration thereof; provided, however, that

suclr reimbursement for the VPO shall be af a rate of f,rfty percent (50%) of the

reirnbursement St. Francis otherwise would be required to pay Brim for an Interim CEO.

In addition, St. Francis shall reimburse Brim for reasonable travel, lodging, meals, local

transporlation, and otlier out-of-pocket expenses which are related to the Interim CEO's,

Intedm CFO's or Interim Facility COO's duties (including without lirnitation

reimbursenrent for each such interim's travel home once every fourth l4th) week for a

period of no mol'e than five (5) business days), not to exceed the Travel Reimbursement

Qualifiers. Reimbursement for such travel-related expenses relating to the VPO shall be

only for such expeuses which are i¡rcurred by the VPO in relation to his/hel duties for St,

Francis as the initial Interim CEO.

t

\4r
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2,3 Non-Solicitation and No-Hire Covenant.

2.3.1. St. Francis. During the tenn of this Agreement and for the period of one

year beginning with the date this Agreement terminates, whether upon its expiration or by

earlier tennination (or, in the case of any individual employed by Brim that terminates

employment with Blirn prior to the date this Agreement tenninates, for a period of one

year beginning on the date of such employee's termination), neither St. Flancis nor either

Facility shall, directly ol indilectly, through subsidiary ol affiliated companies or separate

employee lease or staffrng companies or otherwise, without prior written approval of

Brim, solicit for ernployrnent or híre any pelson to work at St, Francis, a Facility or any

of their respective subsidialies or affrliates who is employed by Brim at the time of such

solicitation or hire, nor sliall St. Flancis or eitlier Facility solicit for employment or hire

any person who worked at a Facility at any time as an employee of Brim whether or not

such employee is employed by Brim at the time of such solicitation or hire; plovided, that

this provision shall not apply to persons who were employed by St. Francis or a Facility

immediately priol to their employrnent by Blim. Notwithstanding the foregoing, this

Section 2.3.1 does not preclucle St. Francis or the Facilities from: (a) soliciting

ernployees, other than those who have performed any sewices provided by Brim to St.

Francis or any Facility pursuant to this Agreement (each a "Staffed Ernployee") tluough,

or hiring any employee, other than any Staffed Employee, who responds to general job

advettisements or siniilar notices that ale not targeted specif,rcally at the employees of

Brim, (b) engaging any recluiting firm or similat organization to identifu or solicit

persons for employrnent on their behalf, ol soliciting the employment of any employee

other than any Staffed Employee, who is identified by any such recruiting firm or

organization, as long as such lecruitirrg fiun or organization is not insttucted or

encouraged to target any employees of Brim, or (c) soliciting or hiling ernployees whose

ernployment has been terminated by Brim.

2.3,2, Brim. During the term of this Agreement and for the period of one year

beginning witli the date this Agrcement terminates, whether upon its expiration or by

earlier tennination, Brirn shall not, directly or indirectly, tluough subsidiary or affiliated

companies or sepalate employee lease or staffing cornpanies or otherwise, without prior ¡

tdc'6
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written approval of the Board, solicit for employment or hire any current or former

employee of or consultant to St. Francis or either Facility or any of their respective

affrliated entities; provided, that this provision shall not apply to persons who were

previously employed by Brim prior to their employment with a Facility.

2.4 Obligations with Respect to Brim Personnel. Subject to the reimbursement

obligations of St, Francis and the Facilities specif,rcally set forth in Sections 2,,2.3,2.2.4, and 4,4

of this Agreement, Brim shall be responsible solely for withholding and paying all applicable

taxes and regulatory payments with respect to the Designated Offtcers, all Brim Represeutatives,

and all other employees and consultants provided by Brirn to perform services fol St. Francis or

either Facility, specificalty including, without limitation, all payroll and excise taxes, and Brim

her.eby agrees to indemnify, defend ancl hold hamrless St, Francis, the Facilities, ancl their:

respective agents, officers and employees from and against any and all claims based upon such

responsibilities of Brim. Notwithstanding anything contained in this Agreement or othelwise, St.

Francis shall have the absolute and unequivocal continuing right to cause Brim to remove

immediately fi'orn further service to St. Francis or either Facility from time to time and at any

tinre any Designated Officer, Brim Representative (other than Brim's corpolate Chief Executive

Officer and Brim's Chief Developurent Officer), or other ernployee ol consultant plovided by

Brirn (each an "Othel Representative"), for any reason whatsoever other than an illegal reasoll,

or fbr no reason at all (subject to any right of the Designated Officer or Other Representative to

receive severallce compensation in accordance rvith any arrangement approved in writing by the

Board at the time of hiring or engaging such person). St. Francis acknowledges that sucli

removal by St. Francis of a Brim Representative or Other Replesentative may result in Blim no

longer being able to provide to St. Francis or the Facilities a re¡rlacement for one or mole

service(s) performed by such person(s) if such Brim Representative or Other Representative is a

regula¡ ernployee of or consultant to Brirn ancl not hirecl or engaged by Brim for tlie specific

purpose of performing services to St. Francis or either Facility under this Agreernent ("Regular

Brim Personnel"). The inability of Brim to provide replacement services to St. Francis fol the

rernoved Regular Brim Personnel shall not constitute a breach by Brim of this Agreetnent, and

Brim shall have no obligation to hire ot retain replacement Regulal Blim Personnel to provide

such service(s), but Brirn shall use comurercially reasonable efforts to replace removed

Designated Officers, Brim Representatives, and Othel Representatives rvho rvere hired or

225915.4
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engaged by Brini for the specifrc purpose of performing services to St. Francis or either Facility

under this Agreement. Brim acknowledges, for itself and for each Designated Officer, Brim

Representative, or other employee or consultant provided by Brim, that such persomel are not

employees of St. Francis ol either Facility and will not be entitled to participate in or receive any

benefit or right as an employee under any health, dental, or vision insurance or benefit plans,

vacation benefits, sick pay, unemployment insurance, workers compensation, disability benefits,

pension plans, or savings, security, or similar plans, or any other benefit or welfare plans

maintained by St. Francis ol either Facility from time to time, as a result of Brim entering into

this Agreement, the services rendered by such personnel to St. Francis or either Facility, or

othelwise, Brim hereby agrees to indemniff, defencl (with counsel reasonably acceptable to St.

Francis), and hold hannless St, Francis, the Facilities, and their respective agents, offtcers and

employees fì'om and against any and all expense (including but not limited to reasonable

attorneys' fees and court costs), loss, liability, and claims of arry kind whatsoever, directly or

indirectly arising from or alleged to alise fi'om or in any way corulected with the salaries, wages,

benefits, and other claims based upon a breach by Brirn of its responsibilities to any such person

made by any Designated Officer, Brim Representative, or other employee or consultant provicled

by Brinr or any affiliate of Brirn,

ARTICLE III
LICENS TNG. ACCREDiTATION. PROVIDER RELATION S

3.1 Licensing. Subject to tlie advice of and management by Brim, the Designated

Off,rcers, and tlte Brirn Representatives as required by the temrs of this Agreement, it shall be St.

F-rancis' and each Facility's sole responsibility to keep and maintain tliat Facility's operating

licenses under the lalvs of the state in which each Facility is located and to ensure that all Facility

services comply in all material respects with all applicable provisions of federal, state, and local

statutes, rules, and regulations.

3.2 Providel Relations. St. Francis ancl each Facility shall use commercially

reasonable, good faith efforts to conduct all of their respective relationships with ploviders.

including each Facility's rnedical staff, in full compliance with all applicable laws in all matelial

respects. // ^rfiVt,o/ t '6\r('
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4,I Base Fee. As compensation for all services rendered by Brim under this

Agreement, St. Francis shall pay to Brim a base annual management fee equal to the greater of

0.5 ¡lercent of the Facilities' cornbined net patient revenue as calculated according to generally

accepted accounting principles as promulgated by the Financial Accounting Standards Boald and

as implernented by St. Flancis ("GAAP"), as a reflection of the quantity of managetnent services

and quality of patient care provided or Seven Hundred Eighty Thousand Dollars ($780,000.00)

annually (the "Base Annual Management Fee"), In the event tliat St. Francis or either of the

Facilities is required or elects to adopt Intemational Financial Reporting Standards issued by the

Intemational Accounting Standards Board ("IFRS"), then (a) all references in this Agreement to

the defrned term "GAAP" shall thereafter autornatically be deemed to be references to the

defined term "IFRS," and (b) Brim and the Board shall negotiate in good faith to nrake any

adjustrnents to the compensation provisions of this Agreement occasioned by the adoption of

IFRS rvhich are necessary to ensure that the overall compensation to Brim remains unchauged as

if GAAP standards had continued to apply to all financial calculations made hereunder. This

Base Annual Managenient Fee is in addition to, and uot in lieu of, all othel payrnents ancl

reimbursements to be made by St, Francis ol a Facility to Brim under the terms of this

Agreement. Both parties acknowledge that St. Francis and the Facilities exist for charitable

purposes and to benefit the comrnunity, At no time during the Initial Term or any Renewal Term

of this Agreement shall either party allow Facility revenue or profits to take precedence over St,

Francis and the Facilities fulfilling such charitable purposes and community benefit.

4.2 Payment of Base Þ-ee. The Base Annual Management Fee shall be paid as follows

in monthly instalhnents tluoughout the term of this Agreement comntenciug the month in which

this Asreement becomes effective:

(a) St, Francis Hospital-Liliha shall pay a monthly installment of Thirty-Five

Thousand One Hundred Dollals ($35,100). fhis rnonthly installment shall be

paid in advance on or before the first day of eacli nronth. "/',f" ,/¡'f Y, .t/ { ?\n\"
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St, Francis Hospital-Ewa shall pay a monthly installment of Twenty-Nine

Thousancl Nine Hundred Dollars ($29,900), This monthly instalhnent shall be

paid in advance on or before the first day of each month.

In the event that the Effective Date (as defined below in Section 6.1) is not the fn'st day

of the month, the base nionthly management fee shall be pro-rated for the frrst and last ntonths of

the temr and the frrst month's installment shall be payable on the Effective Date. Upon

execution of this Agreement, St. Francis or each Facility, as applicable, shall take all necessary

steps to initiate and authorize payment of the base monthly management fee begiming on the

Effective Date through automatic withdrawal from the applicable bank account and wire transfer

to Brim's bank account, Such automatic withdrawal and transfer shall occur on or before the

first clay of each month for services to be rendered during the upcoming month.

The parties acknowledge that the nronthly irrstallments are estimates based on each

Facility's budgeted annual net patient revenue for the respective year and shall be adjusted prior

to each yeal according to Board-approved buclget estimates. At least forty-five (45) days after the

end of each quaftel in each Facility's flrscal yeal Brim shall reconcile each Facility's actual net

patient revetlue for that quarter cornpared to the estimates paid for that quarter and provide a

billing or credit to each Facility as appropriate, Brim shall submit a final accounting for fees

paid within forty-five (45) days of the close of each Facility's fiscal year.

4.3 Paynrent Upon For Cause Termination By Brim. In the event Bdm temrinates

this Agreernent for Cause (as defined below) pursuant to any of clauses (2), (3), ot (5Xa) of

Section 7.1.2 below at any time during the first three (3) years of the Initial Term, St. Francis

agrees, in addition to all other anrounts payable or reimbursable under this Agreement, to pay to

Brim on the effective date of such ternrination (the "Tennination Date") as liquidated damages,

which the parties agree is not a penalty, an amount equal to:

(a) the Base Amual Management Fee in effect on the

as adjusted, as applicable, pursuant to Section 4.6 below) for one ftrll year,

Termination Date (i.e.,

(b)
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(b) if there is less than one full year remaining betlveen the Termination Date

and the natural expiration of tlle Initial Term, then the liquidated damages shall be the product

of:

(i) the Base Annual Management Fee in effect on the Termination Date

(i.e., as acljusted pursuant to Section 4.6 betow) divided by tluee

hundred síxty-frve (365),

(ii) multiplied by the number of days remaining after the Tennination Date

tlrrough and including the date of natural expiration of the Initial Tenn.

The provisions of this Section shall be deenred continuing and shall survive the tennination or

expiration of this Agreement.

Other Reimbursable Expenses.

4.4.1 Personnel Related Experises. As specifically provided fol in Article II

herein, St. Francis shall be responsible for the reimbursement to Brim of the salaries,

beriefits and administrative mark-up, and other costs and expenses approved in rvriting by

St, Francis as incuned by Brirn relating to Brim's CEO, CFO, Facility COOs, Interim

CEO, Interim CFO, Interim COOs, and VPO (together, the "Designated OffÏcers")

supplied by Brim to render services to St. Francis and the Facilities. Each month during

the tenn of this Agreement, Brim shall provide St. Francis an invoice detailing such costs

and expenses incun'ed for that month and St. Francis agrees to submit paynrent fot' such

costs and expenses within thirty (30) days after receipt of each invoice,

4.4,2 Out-of-Pocket Expenses. Additionally, St. Francis will be responsible for'

payment of reasonable travel, lodging, meals, local transpofiation and out-of-pocket costs

ancl expenses of the Designated Officers and such other employees and/or consultants of

Brirn rvhile such Designated Officers and approved employees and consultants are

perfonning on-site services for St. Francis or a Facility, not to exceed the Travel

Reimbursement Qualifiers. St. Francis shall use cornmercially reasonable efforts to

plovide Brim access for all such Designated Officers and approved employees and

4.4
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personnel. Brim shall bill such costs and expenses each month to St. Francis, with such

bill being due and payable within thirty (30) days after such bill is received by St.

Francis.

4.5 Incentive Program. For the time period fi'om the Effective Date through and

including the end of the first St. Francis fiscal year of the Initial Tetm, St. Francis shall, as

approved by the Board, pay to Brim in addition to all other amounts required by this Agreement

twenty-five percent (25%) of all One-Time Recoveries f,rrst identified by Brinr during that time

period. "One-Time Recoveries" means all additional amounts recovered based upon the

operation of the Facilities by the predecessor in interest to St. Francis during the period prior to

tlie Effective Date (a) on patient accounts which prior to identification by Brim had not been

properly billed based upon the available medical record and applicable law, rules and

regulations, which recovery is the result of specific knowledge possessed by Brim and not

known to the persorurel of St. Francis or either Facility and which is not the result of the

correction of manifest errors, (b) as a result of any corrected cost report filed by a Facility, which

conection is the result of specific knorvledge possessed by Brim and not known to the persorurel

of St. Francis or either Facility or is not the result of the con'ectiorl of a manifest error contained

iri a prior cost report, (c) for non-obvious disproportionate share hospital payments to which a

Facility is entitled but for which an appropriate claim should have been filed in the period prior

to the Effective Date but which had not prevíously been fully assetfed in a timely manner ot to

the extent such claim was unable to be fully paid without the effofts of Brim, (d) on patient

accounts previously written off but for which Brim is able appropriately to parlially or fully

collect on behalf of a Facility, or' (e) for similar type recoveries as mutually agreed between the

Board and Brim. For the seconcl St. Francis fiscal year of the Initial Terni and for each St.

Flancis fiscal year thereafter of the Initial Term and any Renerval Tenn (as defined below), St.

Francis shall pay the following, in addition to all other amounts required by tliis Agreement:

4.5.1 Brim Incentive. St, Francis agrees to pay Brim an incentive compensation

payment for each such fiscal year in the amor¡nt of twenty-five percent (25%) of the

Facilities'combined Excess EBIDA (as such term is defined below in this Sectiotr 4.5.1)

for that St. Francis fiscal year ("Brim Incentive"), such Excess EBIDA to be calculated

prior to accounting or deducting for zury amounts relating specifically to obligations
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undeÉaken by St. Francis pursuant to the St. Francis Plan (as such temr is defined below

in Section 6.1) with respect to the liabilities and obligations of Hawaii Medical Center

LLC, Hawaii Medical Center East, LLC, or Hawaii Medical Center West, LLC incurred

at any time prior to the Effective Date (the "Bankruptcy Obligations"), so that Excess

EBIDA is determined on the basis of the normal hospital operations of the Facilities

following the Effective Date as if the added burden of the Bankruptcy Obligations were

not deducted in rnaking EBiDA calculations. In no event sliall the Brim Incentive exceed

the Base An¡ual Management Fee and provided further that in no event shall the

combined sum of (a) the Base Arurual Management Fee and (b) the Brirn Incentive

exceed Two Million Dollars ($2,000,000.00) ("Compensation Cap") in any one fiscal

year duling the tenn of this Agreement. The incentive compensation shall be computed

annually at the end of St. Francis' fiscal year in accordance with GAAP. Any incentive

compensation sliall be due and payable on the later of (i) one hundred twenty (120) days

after the end of each applicable fiscal year or (ii) thirly (30) days after the receipt by St.

Francis of its finai audit report for such fiscal year', As used in this Section 4,5,3, the

tenn "Excess EBIDA" shall mean all EBIDA calculated in accordance with GAAP that

exceeds the budget submitted by St. Francis with the St. Francis Plan, which budget is

attached hereto as Exhibit A and incorporated herein by reference.

4.5.2 CEO's Incentive. St. Francis agrees to pay Brim fol each such fiscal year'

an incentive compensation payment for the CEO ("CEO Incentive") pursuant to an

incentive compensation plan to be agreed upon betweeu the Board and Brirn ("Incentive

Compensation Plan"), The incentive cornpensation shall be computed annually at the end

of St. Francis' flrscal yeal in accordance with GAAP, Any incentive compensation sliall

be due and payable on the later of (i) one hundred twenty ( I 20) days after the end of each

applicable fiscal year or (ii) thirty (30) days after the receipt by St. Francis of its final

audit report for such fiscal year.

4.5.3 CFO's Incentive. St. Frarrcis agrees to pay Brim for each such fiscal year

an incentive compensation payment fol the CFO ("CFO Incentive") pursuant to the

Incentive Compensation Plan. The incentive compensation shall be cotnputed annually at

the encl of St. Francis' fiscal vear in accordance rvith GAAP. Any incentive

2259t5.1
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compensation shall be due and payable on the later of (i) one hundred twenty (120) days

after the end of each applicable fiscal year or (ii) thirfy (30) days after the receipt by St.

Francis ofits final audit report for the ftscal year,

4.5.4 Facility COOs' Incentive. St. Francis agrees to pay Brim for each such

fiscal year an incentive compensation payment for each of the Facility COOs (each a

..@'')pursuanttotheIncentiveCompensationPlan.Theincerrtive

cornpensation shall be computed annually at the end of each Facility's fiscal year in

accordance with GAAP. Any incentive compensation shall be due and payable on the

later of (i) one hundred twenty (120) days after the end of each applicable fiscal year or

(ii) thirty (30) days after the receipt by St, Francis of its final audit report fol the fiscal

vear,

4,6 Renewal Tenn Annual Escalator. The Compensation Cap set forth in

Section 4.5.1 and the Base Annual Management Fee minimum provicled for in Section 4.1 each

shall be adjusted annually, beginning on the first day of ariy Renewal Tertu and, thereafter, on

eaclr anniversary of the Effective Date by the greater of 5o/o or the percentage increase in the

Medical Component of the Consumer Price Index for "All Cities" for the preceding twelve (12)

months.

4.7 Amounts Due Bear Interest. Any sums not paid within tldrty (30) days after

receipt by St. Flancis of an applicable invoice or bill from Brim shall bear interest at the lesser of

(i) one percent (1%) per month or (ii) the highest interest rate allowable by law begiruring from

the date which is thirty (30) days after receipt by St. Francis of an applicable invoice or bill from

Brim through the date paid.

4,8 Tax-Exempt Bonds. Article IV of this Agreement relies upon St. Fraltcis'

lepresentations that during the Initial Term of this Agreement or any Renewal Tenn hereof

(a) neither St. Francis nol eithel Facility has issued or been the beneficiary or recipient of any

tax-exempt bond or funds and (b) neither St. Francis nor either Facility will issue suclt bonds or

become such a benefîciary or recipient thereof without giving Brim at least sixty (60) days' prior

w'itten notice. Should this fact change or St. Francis reasonably expect that this fact will change 
./

at any time cluliug the Initial Term of this Agreemeut or any Renewal Terrn hereof, St. Francis ,l' y',,/ ,/
.¡fYY.\,"
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agrees immediately to notiff Brim pursuant to the notice provisions of this Agreement. To the

extent appropriate, the parties then will renegotiate the compensation and any other affected

provisions of this Agreement and, failing to reach a satisfactory agreement on renegotiated

compensation and other affected provisions of this Agreement, such provision(s) shall be

deenred modified to the minimum extent necessary to render the use or benefit of such bonds or

fgnds valid and enforceable while preserving to the fullest extent permitted the parties' intent.

ARTICLE V
REPRESENTATIONS. WARRANTIES AND COVENANTS

5,1 St. Francis Representations. Warranties. and Covenants. St. Francis, on belialf of

itself and each Facility, makes the following representations, rvarranties and covenants to Brirn:

(a) St, Francis and each Facility has presently and shall use its cornmercially

reasonable, good faith efforts to maintain throughout the tenn of this Agreement

all necessary and legally required licenses and permits relating to their respective

ownership and operation of each Facility, without restriction or subject to any

disciplinary or comective action.

(b) Each Facility has and sliall use its comurercially reasonable, good faith

efforts to maintain thloughout the tenn of this Agt'eement all necessary nat'cotics

and controlled substances numbers and licenses;

(c) Neither St. Francis nor either Facility is presently in breach of any

contract, obligation, or covenant that would materially affect its ability to perfonn

hereunder and, as a result of entering into this Agreement, will not breach any

such contract, obligation, or covenzurt in a manner which will have a material

adverse effect upon the Facilities taken as a whole;

(d) Each Facility is presently and sliall use its commercially reasonable, good

faith efforts to remain throughout the term of this Agteement a parlicipating

provider in the Medicare and Medicaid programs; and neither St, Francis nor

eitlrer Facility is under arly governmental investigatiou knowu to St. Francis as 
þ'þ

¿,M|,"28 t I ál''
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the date of this Agreement or subject to any action that has been frled and served

upon St. Francis that currently is, or would reasonably in the fi.rture be, expectecl

to result in the material sanction or restriction or the expulsion of St. Francis or

either Facility fi'om further participation in any state or federal healthcare

reimbursement pro$am material to the business of the Facilities;

(e) Throughout the term of the Agreenrent, the Board shall cooperate with

Brim and take action with regard to any matter presented to it for approval by

Brim in a timely fashion;

(Ð Prior to admitting a new member to the medical staff of a Facility ol

enteririg into a new agreement with a contractor for the provision of similar

medical selices, St. Francis or the Facility, as applicable, will cause to be

conducted, following any appropriate consultation with the Designated Officers

pursuant to the terms of this Agreement, appropriate credentialing of those

providers, including, but not lirnited to, taking reasonable steps to determine

rvhether those providers have ever been included on the OIG's "exclusion list" of

providers sanctioned or excluded frorn participation in a federal or state

healthcare program;

(g) As of the date of this Agreement, rreither St. Flancis nor either Facility has

issued or been the beneficialy ol' recipient of any tax-exempt bond or funds, and

neither St, Francis nor either Facility will issue such bonds or becorne such a

beneficiary or recipient thereof without giving Brim at least sixty (60) days' prior

written notice; and

(h) St. Francis has consulted to the extent it deems necessary rvith its tax and

legal advisors to ensure this Agreement does not jeopardize St, Francis' or, as

applicable, either Facility's tax-exempt status or the tax-exempt status, if any, of

St. Francis' or either Facility's furancing ancl is in no way relying upon Brim or

any representations of Brim to nrake such detetmination(s),

\-T'"ó
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5.2 St. Francis Responsibilitv for Costs. St. Francis ot, as applicable, each Facility,

shall be responsible for all costs and expenses incured to operate each Facility, Such costs shall

include, rvithout limitation, the following: (a) all costs related to the employrnent by St. Francis

or a Facility of St. Francis or Facility employees; (b) all costs related to the contracting of

professional seryices from providers, including the medical director, practicing physicians, and

nurse practitioners; (c) all supplies used at each Facility; (cl) occupancy costs associated with the

facilities used by each Facility; (e) taxes incurred by St. Francis or a Facility; (fl fulniture,

frxtures, leasehold improvements, signs and equipment used in facilities owned or operated by a

Facility; (g) insurance purchased for St, Francis or a Facility; (h) attomey's fees incurred in the

nar¡e and on behalf of St, Flancis or a Facility; (i) costs of advertising St. Francis' or a Facility's

services; fi) direct costs of marketing materials for St. Francis' or a Facility's services; (k) costs

associated rvith information systems developed by or for St. Francis or a Facility; and

(l) reirnbursement to the extent required by this Agreement of costs associated with the CEO,

CFO and Facility COOs. Costs which ale the responsibility of St. Francis or a Facility sliall be

paid from the funds of St. Francis or that Facility, as applicable, in the applicable accounts ancl

St. Francis shall use its commercially reasonable efforts to at all times maiutain suff,rcient funds

i¡ such accounts or to have available lines of cledit for such pul'poses, Nothing contained herein

shall obligate Brim to make any payments fiom its own funds or resources (except for the

payments to the Designated Officers and tlie Brirn Representatives whiclt, as applicable, are

subject to the reimbursement provisions of this Agreernent), incur any costs, ot' assume any

liabilities either primarily or as guarantor on behalf of St. Francis or a Facility, or to advance any

monies to St. Francis or a Facility.

5,3 Brim Representations and Warranties. and Covenants, Brim makes the following

representations, warranties and covenants to St. Flancis and the Facilities:

(a) Brim is not in breach of any contract, obligation, or covenant that would

affect its ability to perform hereunder and, as a result of entering into this

Agreement, rvill lrot breach any such contract, obligation, or covenant.

(b) Brim is not under any govemnrental

that currentlv or would reasonablv in the

investigation or subject to any action

future be expected to result in tlte ¡/r/lfftr"
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restrictign or expulsion of Brim or its affiliates from further participation in any

state or federal healthcare progratn.

(c) Brinr possesses all licenses, permits, and authorizations necessary and

appropriate to perfonn the management services required by this Agreement, ancl

each of such licenses, pennits, and authorizations is valid and in full force and

effect without restliction or limitation. Brirn has not received notice of

tennination, cancellation, restriction, or limitation, and tltere ate no facts ot'

circumstances that could have the effect of tenninating, cancelling, restricting, or

limiting the validity or effectiveness of, arry of such licenses, petmits, or

authorizations.

(d) Tluoughout the tenn of the Agreement, Brirn shall cooperate with St.

Francis and the Facilities and take action in a timely fashion with regard to any

matter presented to it by St. Francis and the Facilities pursuant to the terms of this

Agreenrent.

(e) Brirn hereby covenants and agrees that it will use commercially

reasonable, good faith efforts to perform its obligations atrd duties hereunder in

conrpliance with all applicable federal, state, local, and foreign laws, and all rules

and regulations promulgated under each of such laws, and to rnaintain in fullforce

and effect all licenses, pemrits, authorizations, and approvals required of Brim to

perform the services hereunder,

(Ð Brim will perform the services required hereunder, and will use

commercially reasonable efforts to cause the Designated Officers to perform their'

respective services required hereunder, with the degree of skill, care, and

diligence obsen¡ed by nationally recognized firms perfonning the same or similar

services, Brim shall oversee tlie professional quality, technical accuracy, and

completeness of all Brim services, provided that St. Francis and each Facility as

applicable shall promptly notify the applicable Brirn Regional Vice Plesident 
tn

("RVP") of any issues, concelns or complaints that may arise in connectionwith.,r'.",

ffi¡r3, / ( (\oi.
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such services and provided further that if the RVP does not satisfactorily address

such matters, St. Francis and each Facilify as applicable shall promptly notify

Brim's Chief Executive Officer. Brim's and the Designated Officers' respective

performances shall reflect the professional knowledge, skill, and judgment of the

Designated Officers and Brim's other persorurel authorized pursuant to this

Agreement to provide the management and administrative services set forth

herein for the benefit of St. Francis and the Facilities. Brini, each of the

Designated Officers, and the other personnel of Brim authorized pursuant to this

Agreement to provide the management and adrninistrative services shall exercise

candor, good faith, due care, and appr:opriate loyalty to St. Franeis and the

Facilities in discharging their respective responsibilities, duties, and obligations

under this Agreernent.

(g) Brirn shall be solely responsible for, and hereby covenants and agrees to

pay, all federal, state, and local taxes resulting from payments and

reimbursenrents made to Brim pursuant to this Agreemeut.

ARTICLE VI
TERM OF AGREEMENT

6,I Subject to prior tennination under Article VII, the initial term of this Agleernent

shall be for five years ("Initial Term"), comtrenciug ou the Effective Date (as suclt temr is

defined in the Second Amended Joint Plan of Reorganization for Hawaii Medical Center LLC,

Hawaii Medical Center West, LLC, and Hawaii Medical Center East, LLC proposed by St.

Francis Healthcare Systern of Hawaii, St. Francis Medical Center, and St. Francis Medical

Center-West dated March 12,2010, as rnay be modified or amended by St. Francis Healthcare

Systern of Hawaii (the "St. Francis Plan") filed in the United States Bankruptcy Coutt for the

District of Hawaii in the case of CHA Hawaii. LLC er r¿/. Case No. 08-01369) and tenninating

on the fifth (5th) amiversary of the Effective Date (the "Expiration Date"). This Agreetnent may

be extended after the Expiration Date for successive three (3) year terms (each such tluee (3) .,

2259t5.4
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rvithin ninety (90) days prior to the end of the Initial Term or within ninety (90) days prior to the

end of any Renewal Term,

ARTICLE VII
TERMINATION

7.l For Cause Termination, Either party may terminate this Agreenent "for Cause"

(as defined below) at any time by giving written notice to the other. Such notice shall state that

the termination is for Cause and the nature of such Cause. If the Cause is such tliat the defaulting

party has an oppofiutlity to cure the default pursuant to Section 7.1.1 or 7,1.2 below, and the

default is not cured within the applicable cure period, then the Agreement shall be tertninated

effective the first day after the expiration of the cure period:

7.1.1 For Cause Termination by St. Francis. St. Francis shall have Cause for

termination of this Agreement:

if the St. Francis Plan is not conflrmred by the United States Bankruptcy

Court or does not otherwise become effective on or before August 31,

2010;

if Blim shall default in tlie performance of any matelial covenant,

agreement, term, or provision of this Agreement to be kept, observed, or

perfonned by Brim and such default shall not be cured fol a period of

ninety (90) days after written notice is given to Brim by the Boald stating

tlie specific default;

if Brim, a Designated Officer, or a Britn Representative engages in any

activity that violates federal or state law or in other activities tliat St,

Francis in good faith believes are improper or illegal, provided that such

activity shall not be cured for a period of thirty (30) days after wlitten

notice is given to Brim by the Board stating the specific activity, or if St.

Francis or its counsel rcasonably believes tliat all or any matelial palt ofr--- -- 
"/tlris Agreenrent lias become illegal, r,oid, voidable, or otherwise ¿/ 7

(1)

(2)

(3)

225915.4
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(4)

unenforceable (whether by court order, legislative enactment,

plornulgation of rule, judicial decision or otherwise) and the parties are not

able through good faith negotiations to reach agreement on atl appropriate

amendrnent to this Agreemeltt; or

if Brim shall apply fot, ot consent to, the appointment of a receiver,

trustee, or liquidator of Brim or all or a substantial part of its assets, file a

voluntary petition in bankruptcy, ol adrnit in writing its inability to pay its

debts as they become due, make a general assigrunent for the benefit of

creditors, file a petition or an answer seeking reorganization or

arrangement with creditors ol taking advantage of any insolvency law, or

if an order, judgment or decree shall be entered by a court of competent

jurisdiction, on the application of a creditor, adjudicating Brim a banklupt

or insolvent or approving a petition seeking reorganization of Brim, or

appointing a leceiver, trustee, or liquidator of Brim, or of all or a

substantial part of its assets.

7.1.2 For Cause Termination By Brim. Brirn shall have Cause for termination

of this Agreement:

if the St. Francis Plan is not confirmed by the United States Bankruptcy

Court or does uot otherwise become effective on or before August 31,

2010;

(2) if St. Francis or a Facility shall default irr the perfonnance of any material

covenant, agreement, tenn, or provision of this Agreement to be kept,

observed, or performed by the Board, St. Francis, or a Facility (excluding

the payment of any sum due to Brirn from St. Francis or a l-acility), and

such default shall not be cured for a period of ninety (90) days after'

wlitten notice is given to St. Francis by Brim stating the speciflrc default;

if St. Francis or a Facility shall default in the perfonnauce of its covenant

to pay arry fees or expenses due to Brim, and such default shall not be

(t)

225915.4

(3)
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(4)

cured for a period of ten (10) days after written notice ís given to St.

Francis by Brirn stating the specific default;

if a Facility's Medicare or Medicaid participation is tetminated, or its

license is suspended or revoked;

(a) if St, Francis ol a Facility engages (a) in any activity that violates

federal or state law in any material respect (provicled that such activity

shall not be cured for a period of thirty (30) days after written notice is

given to St. Francis by Brim stating the specifìc activity) or in other

activities that Brim in good faith believes are illegal in any material

respect or (b) if Brim or its counsel reasonably believes that all ol any

material part of this Agreement has become illegal, void, voidable, or

otherwise unenforceable (whether by court otder, legislative enactntent,

promulgation of rule, judicial decision, or otherwise) and the parlies are

not able tluough good faith negotiations to reach agreelnelìt on an

appropriate amendment to this Agreement; or

if St. Francis or a Facility shall apply for, or consent to, the appointmerrt of

a receiver, trustee, or liquidator of St, Francis or a Facility of all or a

substantial part of its assets, file a voluntary petition in bankruptcy, or'

admit in writing its inability to pay its debts as they beconre due, make a

general assignment for the benefit of creditors, file a petition or an allswer

seeking reorganization or arrangement with creditors or taking advantage

of any insolvency law, or if an order, judgment or decree shall be entered

by a court of competent jurisdiction, on the application of a creditot',

adjudicating St. Francis or a Facility a bankrupt or insolvent or approving

a petition seeking reorganization of St. Francis or a Facility, or appointing

a receiver, trustee, or liquidator of St, Francis or a Facility, oL of all or a

(s)

(6)

2259t5.4
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ARTICLE VIII
INSURANCE

8.1 Liability Insurance. St. Francis shall maintain, for itself and each Facility,

hospital professional and general liability insurance coverage with limits of liability of not less

than $5,000,000 per occurrence and 55,000,000 annual aggregate with an insurance company

reasonably approved by Brim with either an A,M. Best's rating of -A VIII or better or at least

$10,000,000 of tulbrella coverage. Such policies shall be endorsed naming Brim and its

employees as an additional insurecl. During the term of this Agreement, and extending not less

than five (5) years following termination 0f this Agreernent, St. Francis shall continue to provide

liability insul'ance in these arnounts covering Brim and its employees for claims incu¡red during

the term of this Agreement but not reported uritil after termination of this Agreement. St. Francis

may purchase an extended reporting endorsement (tail coverage) providing extended clain

reporting for a minimum of five (5) years as parf of its liability insurance policy covering Brim

and its employees. This endorsement shall provide coverage for claims incun'ed during the tenn

of this Agreement but not reported until after tennination of this Agreement to satisfy tlie frve (5)

year requirernent of liability coverage aftel termination of this Agreement.

8.2 Dilectors' and Officers' Liability Coverage. St. Francis shall maintain, for itself

and each Facility, Directors' and Officers' Liability Coverage with limits of liability of not less

than $2,000,000 per occumerlce and $2,000,000 annual aggregate with an insurance company

reasonably approved by Brim with an A.M. Best's rating of -A VIII or better. Such coverage

shall include an endorsement to the policy providing entity and individual coverage for

eurployment practices liability and will name Brim and its ernployees as additional insureds.

During the term of this Agreement, and extending not less than fìve (5) years following

tennination of this Agreement, St. Francis shall continue to provide Directors' and Officers'

liability coverage including employment practices liability in these amounts covering Brim and

its employees for claims incurred during the terrn of this Agreement but not reported until after

termination of tliis Agleement. St. Francis may purcliase an extencled reporting endorsement

(tail coverage) providing extended claim reporling for a minimum of f,rve (5) years as part of

their Directors' and Officers' liability coverage. This endorsement shall provide coverage for

claims incurred during the term of this Agreement but not reported until after temrination of this

2259t5.4
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Agreement to satisfr the five (5) year requirement of liability coverage after tennination of this

Agreernent.

8.3 Fideliqv Bond. St. Francis shall maintain, for itself and each Facility, a Fidelity

insurance bond with limits of liability of not less than S200,000 per occumence and $200,000

annual aggregate with an insurance company reasonably approved by Brim with an A.M. Best's

rating of -A VIII or better. Policies will be endorsed naming Brirn and its employees as an

additional insured. During the term of this Agleement, and extending not less than five (5) years

following termination of this Agreement, St. Francis shall continne to provide a Fidelity

insurance bond in these amounts covering Brim and its employees fol claims incumed during the

ter:n of this Agreement but riot reported until after tennination of this Agreement.

8.4 AII insurance policies and Fidelity bonds described in Palagraphs 8.1, 8.2, and 8,3

shall contain an endorsement to the policy or bond stating that the policy or bond is plinrary

insnrance regardless of any other valid and/or collectible insurzurce. Such policies or boncl shall

contain an afflrrmative notice provision for cancellation or non-renewal to Brinr of not less than

ninety (90) days.

ARTICLE IX
INDEMNIFICATION

9.1 By Brim. Brim shall indemnifu, defend and hold harmless St. Francis, tlie

Facilities, ancl theil respective agents, officers and ernployees frorn and against any and all

expense (including but not limited to reasonable attorneys' fees and court costs), loss, liability,

and claims of any kind whatsoever, directly or indirectly arising from or alleged to arise from or

in any way corulected rvith the performance by Brim, the Designated Officers, or the Brirn

Representatives of their respective obligations under this Agreement, where such expense, loss,

liability or claim is incurred by St. Francis or a Facility as a result of the negligent acts or

omissions of Bri¡n, the Designated Officers, or the Brim Representatives ol willful and wanton

miscouduct of Brim, the Designatecl Officers, or the Brirn Representatives, except to the extent

such expense, loss, liability or claim is caused by the negligent acts ol omissious or the willful

and wanton misconduct of St. Francis or a Facili1. //l¿
,/ftff/t'\,
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9.2 By St. Francis. St. Francis shall indemnifu, defend and hold harmless Brim and

its officers, employees and agents from and against any and all expense (ineluding but not

limited to reasonable attorneys' fees and court costs), loss, liability, and claims of any kind

whatsoever, directly ol indirectly arising from or alleged to arise fi'om or in any way connected

with the ownership or operation of St. Francis or a Facility or the performance by the Board, St.

Francis and/or a Facility of their respective obligations under tliis Agreement (including but not

limited to erors or omissions in a Facility's cost reports), where such expense, loss, liability or

claim is incured by Brim as a result of the negligent acts or omissions of St. Francis or a Facility

or tlie willful and wanton misconduct of St. Francis or a Facility, except to the extent such

expense, loss, liability ol claim is caused by the negligent acts or omissions or the willful and

walrton misconduct of Brim, any Designated Officer, or any Brim Representative.

9.3 Lirnitation on Brim's LiabiliEv, Brim's liability to St, Francis and the Facilities

under this Agreement shall be lirnited to an amount equal to the lesser of (a) the Base Alnual

Management Fees, the Brim lncentive, and the Orie-Time Recoveries (together, the "Brim Fees")

paid to Brim hereunder to the date of said determination or (b) the Brim Fees paid to Brirn

hereunder during the three (3) year period prior to the date of said determination. The limitation

on Brirn's liability providecl fol herein shall not apply in the event Brim is deerned to have

engaged in willful and wanton misconduct or a knowing violation of law in perfonning its

obligations heleunder.

ARTICLE X
MISCELLANEOUS

l0.l Compliarice with Laws. In pelforming their respective duties hereunder, Brim,

the Designated Offlrcers, the Brirn Representatives, St, Francis, and the Facilities shall conduct

themselves in full accordance rvith all applicable state, federal, and local larvs and regulations,

including, but not lirnited to, the federal physician self-refellal larv (commonly known as the

"Stark II Larv", 42 U.S,C, $ 1395nn et Ecg.) and the anti-fraud and abuse provisions of the Social

Security Act (42 U.S.C. 1320a-7 et wg.). Nothing in this Agreement shall require either party to

arrange for ol to send patients to the other party or to the other ¡rar1y's affiliated hospitals or'

providers, "/ -/

fruy\.
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lQ.Z Ownership of Information. Brim retains ownership and other rights in all

proprietary systems, manuals, models, programs, methodologies, know-how, technology,

software, and general knowledge possessed or owned by Brim in whatever fotm, relating to

hospital management, data collection or data mallagement ("Brim Technology"), Nothing

contained in this Agreement shall be constl'ued as a license or transfer of such Brim Techuology

either during the term of this Agreement or thereafter, and St. Francis and the Facilities agree to

maintain the confidentiality of all such Brim Technology. Notwithstanding the foregoing, St.

Francis and the Facilities will have ownership and other rights to all raw data, recolds, analyses,

notes, studies, interpretations, reports and other information in rvhatever form, generated by Brirn

or ally Brim Representative in the performance of their respective obligations hereunder ("Work

Product"), or generated or produced by any employee of or consultant to St. Francis or either

Facility. St. Francis, the Facilities, and their respective affiliates shall have the right to use all

such Work Product as they deem appropriate in their sole and absolute discretion. Brim shall,

and shall cause its ernployees and the Brirn Representatives to, (a) keep recolds of final versions

of Work Product generated, and (b) execute all docurnents and perform all acts reasonably

necessary to evidence St. Francis' and the Facilities' owriership of the Work Product. Upon

termination or expiration of this Agreement or at any time upon written request by a party, the

reqnested party shall deliver to the requesting party all such Work Product ol Brim Technology

(as applicable) then in its possession or control, provided that Blim ntay maiutain for its recot'd-

keeping pulposes copies of Work Product that Brim generates for St. Francis or a Facility,

subject to all other applicable provisions of this Agreenient, specifically including, without

limitation, the confidentiality provisions contained in Section 10, 10,

10.3 Effect of Invalidity. Should any part of tliis Agreement, for any reason, be

declared invalid or unenforceable, such decision shall not affect the validity or enforceability of

any remaining portion, which remaining portion shall lemain in full force and effect as if this

Agreement liad been executed rvith the invalid poftion thereof eliminated and shall be construed

in such mannel as may be reasonably necessary to ensure that the Agreement continues to

substantially reflect the agreement of the parties.

10.4

relating to this Agreement may, at the mufual agreement of the parties reached at the tine o1¡'^7
h{YJ,ü

3s / I l\'l
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considering the relevant dispute, claim, or counterclairn, be submittecl to binding atbitration

rurder the rules of conciliation ancl arbitratíon of the American Arbitlation Association.

10.5 Applicable Law, The laws of tlie State of l{awaii shall govern this Agreernent

and its enforcement and interpretation and any dispute, claim, or counterclaim arising out of or

relati¡g thereto, whether in contract or tort or otherwise, evelt if the State of Hawaii's or any

other jurisdiction's choice of law rules would require tliat the laws of another forum apply. The

parties agree tliat they sliall submit themselves to the exclusive jurisdiction of the state and

federal courts locatecl in the State of Hawaii and will not object to such jurisdiction on the basis

of lack of personal jurisdiction, improper venue, inconvenient forum (forum nonconveniens), or

otherwise.

10.6 Attorneys' Fees. In any dispute arising under or relating to this Agreement or the

relationship established by this Agreement, if awarded by a court of competent jurisdiction or

other binding decision maker appointed by the parties, such as an arbitrator, the prevailing party

may recover its reasonable legal expenses. Legal expenses may include but not be limited to

reasonable attotneys' fees, expeft witness fees, and costs,

lO.7 Headings/Recitals. The headings to the various paraglaphs of this Agreement and

the recitals have been inserted for convenience of reference only and shall not modify, define,

limit or expand the expressed provisions of this Agreement.

10.8 Legal Proceedines. If Brim is notified of a legal proceeding against St. Francis or

a Facility, Brim shall timely notify St. Francis and shall coordinate legal rnatters and proceedings

with st. Francis' counsel. With respect to actions relating to St. Francis brought against both St.

Francis (or a Facility) and Brim, or Brirn alone, St. Francis shall, at Brim's request, defend Brirn

except that Brim shall reimburse St. Francis' legal fees in defending Brim in those instances

u,here Brim is required to indemnify St. Francis as provided in Article 9. In uo eveut will St.

Francis or the Facilities be responsible for the legal fees or defeuse costs incutred or paid in the

clefense of Brim ol its officers, employees or agents (specifically including, without limitation,

the Desigrrated Offlrcers ot the Brinr Representatives), brought by a third party unless St. Francis

or the Facilities are separately required to indemnify Brim pursuant to the indernnif,tcation

obligations contained in Section 9.2. ,/ ,/
lTV t'olL;rt 

40
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10.9 AHA Membership. Brirn believes that rnembership in the American l{ospital

Association ("AHA") confers signifrcant benefits on member hospitals. It is important to Brim

that all its managed hospitals participate as member hospitals of AHA in order to ensure that

Brim and its managed hospitals will benefit from certain group discounts, lobbying efforts, and

other benefits provided by AHA. Accordingly, duling the term of this Agreement, St. Francis

agrees to use its commercially reasonable efforts to maintain membership for each Facility as a

member hospital of the AHA.

10.10 St. Flancis Proprietary hifol'mation. Because the work for which Brim, the

Designated Offrcers, and Brim's other personnel authorized pursuant to this Agreenient to

provide the nranagement and administrative sewices set forth herein for the benefit of St, Francis

and the Facilities (together, the "Brim Representatives") are engaged may include access to

information and knowledge of a proprietary or confidential nature to St, Francis, the Facilities,

and their respective afflrliates, Brim and the Brirn Representatives shall receive such information

and knowledge in confidence and shall not, except as required in the conduct of the valid

business of St, Francis and the Facilities, or as authorized in wliting by the Board, disclose

publish, or use or authorize anyone else to disclose, publish, or make use of such information or

knowledge unless and until such information or knowledge shall have ceased to be ploprietary or

confidential as evidenced by general public knowledge. This proltibition as to disclosure and

publication shall not restrict Brim or the Brim Representatives in the exercise of their technical

skill, provided that the exercise of such skill does not involve the disclosure to others of

information considered sensitive, proprietary, or confidential to St. Francis, the Facilities, or their

respective affiliates. Brim hereby agrees to be responsible for the breach by any of the Brim

Replesentatives of the provisious of this Section 10.10, The provisions of tltis Section 10.10

shall survive the expiration or tetmination of this Agreement.

Brim acknowledges that any disclosure of any confidential or proprietary information or

use of such information other than in the discharge of obligations hereunder for the benefit of St,

Francis and the Facilities may cause irreparable injury to St. Francis and the Facilities and that

money clamages may not provide an adequate lemedy to St. Francis and the Facilities. If Brim or

any of the Brirn Representatives commits a breach or tlueatens or attempts to conrmit a breach of

any of the provisions of this Section 10.10, St. Flancis and the Facilities shall be entitled to apply

225915.4

Ilancis and the Facilities shall be entitled to aOOIV ,/ ,/
,/tÍrÅr'

4t 'r I (\"
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to any couú having jurisdiction in the matter to obtain temporary restraining orders and

preliniinary and pernranent injunctions to enjoin Brim and the Brim Representatives from any act

or course of conduct, without the necessity or requirement of posting a bond or other security as

a prerequisite to obtaining such relief, which requirements and obligations are hereby waived by

Brim on behalf of itself and each of the Brim Representatives to the fullest extent permitted by

law,

coNpronxner.rrv op pffiupalru nqponverrou

I l.l HIPAA, The parlies acknowledge ancl agree that for purposes of the Health

Insurance Portability and Accountability Act of 1996 ("HIPAA"), St. Francis and each Facility is

a "Covered Entity" and Brim is a "Business Associate" of St. Francis and each Facility,

Accorclingly, Brirn and St. Francis agree to conrply with the following:

(a) Certain Definitions. Capitalized terms usecl in this Article XI and not

otherwise defìnecl in this Agreement shall have the meanings ascribed to them in

the Privacy Rule or the Security Rule, as applicable. References herein to the

"Privacy Rule" shall mean the Standards for Privacy of Individually ldentifiable

Healtlr Infornation at 45 CFR part 160 and part 164, subparts A and E.

References herein to the "Security Rule" shall nrean the Security Standards for the

Protection of Electronic Protected Health lnformation at 45 C,F.R., paft 164,

subparl C. Any reference in this Agreement to a def,ured term or specif,rc section

of the Privacy Rule ol the Security Rule means that term or section as in effect or

as amended, ancl fbr which compliance is required. Notwithstanding the

generality of the foregoing, references herein to "PHI" shall be limited to

Protected Health Information disclosed to Brim by St. Francis or a Facility and/or

created, obtained or maintained by Brirn on behalf of St. Francis ol a Facility. All

references to "Brim" in this Afiicle XI shall include, as applicable, the Brim

Renresentatives.

(b) Permitted Uses and Disclosures, Brim shall not use or

Protected Flealth Infomration other than (i) as permitted by this

disclose any

Agleernent in

225915.4
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order to perfoiln Brim's obligations hereunder, provided that Brim shall not use

or disclose the PHI for such purpose in any way that would be prohibited if used

or disclosed in such a way by St. Francis or a Facility (ii) as required by law,

(iii) to provide Data Aggregation services relating to the health care operations of

St. Francis or a Facility, and (iv) as otherwise apploved in writing by St. Francis

or a Facility. In addition to the foregoing, Brirn may use or disclose PHI as

required for Brim's proper rnanagelnent and administration of St. Flancis and the

Facilities, provided that if Brim discloses any PHI to a third party for such a

pu{pose, Brim shall enter into a witten agreement with such third party requiririg

that parfy (I) to hold the PHI confidentially and to use or further disclose the PHI

only for the purpose for which it was disclosed to such person or as required by

law, and (II) to nodry Brim of any instances of which it becomes aware in which

the confidentiality of the PHI is breached. Without limiting the foregoing, Brim

will rrot sell PHI or use or disclose PHI without an authorization for purposes of

nrarketing, as defined and prescribed in the Privacy Rule and the American

Recovery and Reinvestment Act of 2009 ("ARRA"). Brim shall limit its uses and

disclosures of and requests for, PHI (A) when practical, to the information

making up a Limited Data Set; and (B) in all other cases subject to the

requirernents of 45 CFR $ 164.502(b), to the rninimum amount of PHI necessary

to accornplish the intended purpose of the use, disclost¡re or request.

(c) De-ldentified Information. Nothing in this Article shall restrict Britn's

ability to use or disclose de-identified PHI in accordance with the Privacy Rule.

(d) Reporting, If Brim becomes aware (i) of any use or disclosure of PI-ll in

violation of this Agreement including but not limited to any breach of unsecured

PHI in compliance with any reporting requirements specified in regulations

applicable to Brim issued pursuant to ARRA, or (ii) of any Security Incident,

Brinr shall promptly re¡rort such occurrence to St. Francis. Brim shall cooperate

rvith, and take any action required by, St. Francis to mitigate, to the extent

practicable, any deleterious effect of such improper use, or disclosure or breach. 
/

Tlre parties acknorvledge and agree that this section constitutes notice by Brinr to ¡r',/ ^ff'lto
43 4'6Y'
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St. Francis and each Facility of the ongoing existence and occurrence of

attempted but Unsuccessful Security Incidents (as defined below) for which no

additional notice to St. Francis or a Facility shall be required. "Unsuccessful

Security Incidents" shall include, but not be limited to, pings, and other broadcast

attacks on Brint's firewall, port scans, unsuccessful log-on aftempts, denials of

service and any combination of the above, so long as no such incident results in

unautholized access, use or disclosure of electronic PHI.

(e) Aqents and Subcontractors. Brim shall require its employees, agents, and

subcontractors to agree not to use or disclose PHI in any manner except as

specifically allowed herein, and shall take appropriate disciplinary action agairrst

any ernployee or agent who uses or discloses PHI in violation of this Agreement.

Brim shall require any agent or subcontractor that carries out any duties for Brirn

involving the use, custody, disclosure, creation of, or access to PHI to enter into a

written contract with Brim containing provisions substantially identical to the

restrictions and conditions set forth herein.

(Ð St. Francis Policies. Privacy Practices. and Restrictions. St, Francis shall

plovide Brirn with copies of any St. Francis or Facility notices, policies and

proceclures with which Brim is expected to comply. If St. Francis or a Facility

makes any changes to such policies or notices, or if an Individual revokes or

restricts St, Francis' right to use or disclose PHI and St. Francis expects Brim or

its employees or agents to comply with such changes or restrictions, St. Francis

shall imrnecliately advise Brim arid shall allow Brim a reasonable period in which

to bring its orvn practices into compliance. Further, without lirniting the uses and

disclosures permitted by subsections (b) and (c) of this Section, neither St. Francis

nor a Facility shall knowingly request or require Brim to use or disclose PHI

pursuant to this Agreement in any manner that would uot be permissible under the

Privacy Rule if done by St. Francis or that Facility.

(g) Individual Rights. Brirn acknorvledges that

Francis and/or the Facilities to provide Individuals

the Privacy Rule requires St.

with certain privacy rieltts, 
r,/ ,

,/Nt,o/ t tYxv
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including (a) the right to inspect and obtain copies of PHI within the possession or

control of each Facility, its business associates, and their subcontractors, (b) the

right to amend such PHI, and (c) the right to obtain an accounting of certain

disclosures of their PHI to third parties. Brim shall establish and maintain

adequate internal controls and procedures allowing it to readily assist St. Francis

and tlie Facilities in complying with Individual requests to exercise any rights

granted by the Privacy Rule. Brim shall record all disclosures by Brim of PHI

required to be recorded by 45 CFR $ 164,528 and, effective Lrpon the compliance

date applicable to St. Francis or a Facility, as applicable, by regulations issued

pursuant to ARRA. If St. Francis or a Facility receives a request to exercise such

rights, arid St. Francis reasonably believes Brim is in possession or control of all

or portions of such PHI that is not already in the possession or control of St,

Francis or a Facility, St, Francis shall notify Brim in writing of the request. Brim

shall promptly comply with all St. Francis requests to amend, provide access to,

or create an accounting of disclosures of the PHI in the possession of Brim or its

agents and subcontractors. IfBrim receives a request directly from an Individual

to exercise any rights granted by the Privacy Rule, Brim shall imrnediately

forq'ard the request to St. Francis; provided, holvever, that if forwarding the

Individual's request to St. Flancis would cause St. Francis, a Facility, or Brim to

violate the Privacy Rule ol other applicable law, Brim shall insteacl respond to the

Inclividual's Íequest as required by such law and notiff St. Francis of such

response as soon as practicable.

(lÐ Safeguards. Brim shall use appropriate physical, technical, and

adrninistrative safeguards to preveut the use or disclosure of an Individual's PHI

other than as provided for by this Agreernent and, as applicable, by St, Francis'

and each Facility's privacy and security policies. Upon request, Brim shall allow

St. Francis to review such safeguards. If Brim uses electronic media to obtain,

transmit, or store PHI, Brim shall implement appropriate administrative, physical,

and technical safeguards to reasonably and appropriately protect the

confidentiality, integrity, and avlilabilitV of such PHI in electronic media as

required by rhe Security *"t7fu4r,Åf

/ { o,-'
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(i) Disclosure to DHHS, Brim shall make its internal practices, books, and

services relating to the use and disclosure of PHI available to the Secretary of

Health and Human Services ("DHHS") to the extent required for determining St.

Francis' or a Facility's compliance with the Privacy Rule. Notwithstanding the

above, no attorney-client, accountant-client, or other legal privilege shall be

deemed waived by St. Francis, a Facility, or Blim by virtue of this provision.

ll.2 Additional Provisions.

(a) Termination. Notwithstanding anything to the contrary in this Agreement,

either party may terminate this Agreement (a) upon ninety (90) days prior wlitten

notice if the other party materially breaches Section 1 1.1 and fails to cure the

breach within such ninety (90) day period, or (b) immediately upon wlitten notice

if the other party materially breaches Section 1 L 1 and it is not feasible for the

breaching party to cure such breach. If neither termination nor cure is feasible,

the non-breaching party shall report the other party's breach to the Secretary of

DHHS.

(b) Effect of Termination. Upon the termination of this Agreement for any

reasolt, including expiration, except as otherwise stated in this Section I 1,2(b),

Brim shall return or destroy all PFII that Brim still maintains (or that is maintained

by any subcontractor or agent of Brim) in any form, and shall retain no copies of

such PI{L If Brirn determines that neither return nor destruction is feasible with

respect to some or all such PHI, Brim shall inform St, Francis of the reason such

actions ¿u'e not feasible and shall continue to extend the protections of this Article

to such information and limit further use and disclosure of such PHI to those

purposes that make the return or destruction of such PHI infeasible for so long as

Brirn maintains such PHI in any fonn. If both retunt and destruction are feasible

alternatives, Brim shall abide by St. Francis' election of return or destruction (or a

combination as to different subsets of the PHI). If St. Francis requires Brirn to 
o./

destroy any or all PFII, Brim (ol Brirn's agent fol this purpose) shall certify such¡n .r'/ T(*lfr,1x\.
[ ¿i
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destruction to St. Francis iri wliting. Brim's obligations under tliis Section

1 1.2(b) shall survive the temriuation of this Agreement.

(c) Amendment. To the extent that any relevaut provisiotl of state or federal

law relating to the privacy, security, and confidentiality of PHI is amended in a

manner that materially changes the obligations of Business Associates or Covered

Entities, the parties agree to negotiate in good faith such amendment(s) to this

Agreement as are required to give effect to such revised obligations, and to

continue such negotiations as long as rlecessary to reach agreement.

(d) No Third Party Beneficiaries. Nothing express or implied in this

Article XI is intended or shall be deemed to confer upon any person other than St.

Francis, the Facilities, Brim, and their respective successols and assigns, any

rights, obligations, remedies or liabilities. For the avoidance of doubt, the parties

intend that no Individual shall be a third party benef,rciary of this Article.

(e) Interpretation, The parties agree that any ambiguity in this Arlicle X[, and

any conflict between this Article and the othel terms of this Agreement, shall be

resolved in favor of a meaning that pennits St. Francis and each Facility to

comply with the Privacy Rule ancl the Security Rule.

,u..rrtåItcll,#huo*s

l2.l Assigrunent. Neither party hereto n'ìay assign its interest in or delegate the

perfornrance of its obligations under this Agreenent to any other person without obtaining the

prior wlitten consent of the other party, except that Brim may assign its interest or delegate tlie

performance of its obligations to an Affiliated Entity or to a successor col'poratiolt to Brim

apploved in writing by St. Francis that is qualified to manage St. Francis and the Facilities in the

state in which st. Francis and the Facilities are licensed and operated, which approval shall not

be rvithheld umeasonably. St. Flancis ancl each Facility may assign its respective interest to a

duly authorized successor in interest or any affiliate provided that any such assignee shall 
"/exptessly assume in writing the obligations of St. Francis or such Facility, as applicable,to Búm ¡r' ,/

.y'rtYt o/ I )\*l'- t &\
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as set forth herein. For puryoses of this paragraph, an "Affiliated Entity" to Brim shall include

any entity wholly owned by Brim or under comrnon ownership with Brim.

12.2 Successors and Assigns. The terms, provisions, covenants, obligations, and

conditions of this Agreement shall be binding upon and shall inure to the benefit of the parties

hereto and the successors in interest arid the assigns of the parties hereto, provided that no

assignment, transfer, pledge, or mortgage by or through either party, as the case may be, in

violation of the provisions of this Agreement, shall vest any rights in the assígnee, transferee,

pledgee, or mortgagee.

12.3 Counterparts. This Agreement nray be executed in any number of counterpafis,

each of which sliall be deemed to be an original, but all of which taken together shall constitute

but one and the same instrument. Facsimile and electronically transmitted signafures shall be

deemed to be, and shall be legally effective as, original signatures for all pulposes of this

Agreenrent.

12.4 Authority. Each of the parties to this Agreement represents and warrants to the

other that it has full power and authority to enter into this Agreement and to cany out the terms

hereof.

ARTICLE XIII
NOTICES

l3.l Notices. Any notice by either party to the other shall be in writing and shall be

deerned to have been given the earlier of: (a) the date on which it is deliveled personally or by

facsimile transmission or overnight delivery, or (b) fouL (4) days after it is deposited in the

United States mail, postage ple-paid and ceÉifìed with retum receipt requested.

To Brim: Brim Healthcare, Inc.
105 Westwood Place, Suite 300
Brentrvood, TN 37027
ATTN: President ,/
Facsinrile No.: (61 5) 370-2859 ,1 ,/

,/N, J*I { ¿\Ht
I .,./ I
!
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To St. Francis:

With a copy to:
Brim Healthcare, Inc.
105 Westwood Place, Suite 300
Brentwood, TN 37027
ATTN: Legal Counsel
Facsimile No.: (615) 370-2859

St. Flancis Hospitals
2226 Liliha Street, Suite 227
Honolulu, HI968l7
ATTN: Sister Agnelle Ching
Facsinrile No.: (808) 547 -6616

With a copy (which shall not constitute notice) to:
McCorriston Miller Mukai MacKinnon LLP

Five Waterfront Plaza, 4tl' Floor
500 Ala Moana Boulevard
Honolulu, HI96813
ATTN; Stewart Pressman
Facsimile No.: (808) 524-8093

ARTICLE XIV
ACCESS TO BOOKS AND RECORDS OF BRIM

14,1 Upon wlitten request of the Secretary of Health and Human Services or the

Comptroller General or any of their duly authorized representatives, or the officials occupying

similar positions in the corollary governmental agencies of the State of Hawaii or any of their

duly authorized replesentatives, Brim or any othel related organization providing seryices witlt a

value or cost of ten thousand dollals ($ 10,000.00) or more over a twelve ( l2) rnonth period, shall

make available to the Secretary (or othel authorized requesting govemnrental off,tcial) the

contracts, books, documents and records that are necessary to certifr the nature and extent of the

costs of providing such services. Such inspection shall be available up to four (4) years after the

rendering of such services. This palaglaph is not iutended to prohibit or irnpede any state audits

pursuant to state law or to waive any attorney-client ol physiciau-patient privilege. In the eveut

the statntory amount reflected herein is revised during the tetm of tliis Agreement, tltis paragraplt

shall be cleenred to be amended, without further action required by the parties hereto, to reflect

said revisecl statutory amount. ,/ ¿
,41\É ,/,/ I".ìiO/ L 6\'r\'
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ARTICLE XV
NO DISCRIMINATION

15.1 Neither party shall discriminate against any person on the grounds of race, color,

national origin, handicap, disability, religion or sex in the discharge of its duties and oblígations

herein.

ARTICLE XVi
ENTIRE AGREEMENT

16,1 This Agreement constitutes the sole and only agreement of the parties hereto with

respect to the management of St. Francis and the Facilities and correctly sets forth all the rights,

duties and obligations of each to the other: as of its date. Upon the occuTrence of the Effective

Date any and all prior agreements, promises, proposals, negotiations or representations,

specifically including, without limitation, the Transitíon Services Agreement dated April 1,2010

by and between Brim and St. Francis Healthcare System of Hawaii, whether written or oral,

which are not expressly set forfh in this Agreement are hereby superseded and such agreements

shall be of no further force or effect, provided, however, that those obligations set forth in the

Transition Services Agreement that were explicitly specified to survive the tennination of tlie

Transition Services Agreement, as well as any unpaid courpeusation and indemnification

obligations of the pafties set forth in the Trarisition Services Agreement, whether or not such

compensation or indemnification obligations were explicitly specifred to surive, shall survive

such termination in ftlll force and effect.

ARTICLE XVII
AMENDMENTS

17.1 This Agreement may not be amended, niodified, or terminated orally, and rro

zunendment, modification, tennination, or attempted waiver shall be valid unless in w-riting and

signed by bortr parties./t*tr,o
/ \ 7t'./r lThe remainder of this page was intentionally Ieft blank)
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IN WITNESS WHEREOF, the parties have caused this instrument to be duly executed by

their authorized representatives on the dates shov'.n beneath their respective signatures below,

provided that this Agreement is effective as of the Effective Date set forth in Section 6.1.

BRIM HEALTHCARE. iNC.

By:

ST, FRANCIS HOSPITALS, for itself and St.

Francis Hospital-Liliha and St. Francis Hospital-
Ewa

(printed name and title)

(date)

By:

s14J ¡'
t""*l ,
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IN WITNESS WHEREOF, the parties have caused this instrument to be duly executed by

their authorized representatives on the dates shown beneath their respective signatures below,

provided that this Agreement is effective as of the Effective Date set forth in Section 6.1.

BzuM HEALTHCARE. INC.

By:

(printed name and title)

(date)

ST. FRAhICIS HOSPITALS, for itself and St.
Francis Hospital-Liliha and St. Francis Hospital-
Ewa

(date)

lrt9l5,4
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EXHIBIT A

St. Francis Plan Budget

See attached.

2259t5.4

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-4   Filed  05/05/10   Page 26 of
 28



EtJ
F.ft
-
F9
Fl
-ê
-.È)
l-
rd
o
Ft
rÞ
(')
Þe
rt)
Fi-

4ts.(a
ê
Þ¡

-
rÞ
È3Fl
(r)

b,.)

H
Þr
r+
FÉY
F{

l-
-oe
EÉ
-t
ì..)

b,J

C
I
@

=

aã
f
ß)
ã
-i

fl

f\)

:

6)

-U

-_l

l'ù
N)

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-4   Filed  05/05/10   Page 27 of
 28



EE í I sãE=gãF=FãrFrå ä c7ð^7
9t ã ; 4ã : E ääãËlä-Ëâåäã V iËã¡ÊÈ ?¿ -=;" " å 3u åååå. E 'rf?Er

E-

l' I ." -u õ | "l*= lrli leurr"rs.Sß-ali u lsËlãd l$luf lc-luooo{oooo-c\cÊ ñ lõñlõæ lÉ
l. lÕ { v' o o o o o o ço v' N L) 

lÕ 
Lr|õ- (5 

l-

llttt-
l; | - ,! Fc\rï r-iiîäsi3îs-iËr g l*filgu 13

le lile8Èõä8=ss5e il lltèls3 lõ

llrrt_l- | ¡. Eci r | ¡lx: l?lì ltrnl:ì1S..,-pãS ì låiÌlïX lslE lsåë8üsüå33Ê3l= lË Ë;: ë Ë ui rr¡ ui;- ö r. € 19 Al9 g 
lã

llrttlæ | ,r N Eô ; | =lut lilÊ lååÈå"xääàãìi.: ,ì 1.3ìlsr ls
ls lHts3ã=Lìä5SsSi t3 lSùlEe lä
lltrll- | ,e -.,¡ -æ | olur t lrlf þt.:*Iy:!3¡=r.=ì tr l.:glüE lslæ 18È!;3€È:€s85lÊ lëõõöûäü¡-¡õüjú,õ Ui 13È18Ë lr

lllll-t-llp I r-J u¡ H { õ I CIS å l<lË l.*'u ä.å È.n.; r r ì i.i x li"¡lH t lsls l€çs:ssHBseBH E l:sl*Ë lG

:¡ ¡¡
Hri
Sc\

S¡¿
û'dà<{

tl
ll co

llæ

¡"ã
$ä

ôs'\
s.ì.
ñ\
k
ñ
ß

,s
A
\-
G

d:ts
V1

llllt=
lã | - re Huts tEüä.ioïårs-nË8 g lselH; lÉ
13 l€3j8Ê3üEãHù! 3s G l€=l:= lË

tl
ll ql

ll5

ll'

tl

ll=

\¡Éâ\
ìË

sI
ek
à<N

C
Ø
m

f
ã-a

f)

C)o

:f
0)

=:

t'

c\)

ll-l¡ luu*äËä,xcrë= È l=ul*u ls

il_

llE

ll-
ll3

Sti
J¡ --

$È

ì.lt¡
ËH
ài 'Jl

sã
üs
à<N

fj

tt)(n

-I.¡:
o_

r
ßJ

N)

't\)
F] lrrlõ | ,r u, H{ G I alx* liã lÈåÈËiifii:.ì.;i3 i lrfilät lsË l-'3HSùi *\yì 3Èìs ffi l-el*; lã

ll*ilo\
ll*

tl
ll o¿

lli

ll.
lls

ìJA
ùe

sI
üiBà<u

Nlttt-
= 

lt r," ¡jj.o F p" ,- p..; S F I slu * li
s liäÈrj H"Ë;nËsâs ä lsi FlEs lË

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-4   Filed  05/05/10   Page 28 of
 28



 
 

EXHIBIT 10 

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-5   Filed  05/05/10   Page 1 of 16



 1 

List of Initial Officers and Directors 

 

The Directors of the Reorganized Debtors shall consist of the following: 

1. Sister Agnelle Ching. 

2. Mr. Jerry J. Correa, Jr. 

3. Mr. Richard Dahl. 

4. Such additional directors as may be identified prior to the Confirmation Hearing. 

 

The Officers of the Reorganized Debtors shall consist of the following: 

1. Mr. Neil Todhunter – Vice President of Operations and Chief Executive Officer. 

2. Mr. Michael Jennesse – Chief Financial Officer. 

3. Mr. Gene Wright – Chief Operations Officer. 

4. Mr. Kevin Hawk – Chief Operations Officer 
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Kevin R. Hawk  
307.371.6860 (cell)  

kevinrhawk@gmail.com  
   

________________________________________________________________ 
   
EXPERIENCE  
   
2009 - present  
   
Chief Executive Officer – Summit Healthcare Regional Medical Center  
                                                   Show Low, Arizona  
   
Summit is an 89 bed, CMS accredited, full-service community hospital serving the White Mountain 
region of Northeast Arizona.  With a busy cardiac catheterization lab, a growing vascular program and 
a full-service radiation and medical oncology program Summit serves as a regional referral center for 
many outlying facilities.  Summit has over $255,000,000.00 in gross revenue, $110,000,000.00 net 
revenue 24,000 ED visits, 1,100 births and nearly 5,000 surgical encounters annually with an active 
medical staff exceeding 75.  
   
Accomplishments  
   

o       Realized a net income exceeding $16,000,000.00 with an operating margin of 15% for      
2009.  

   
o       Recruited physicians across multiple specialties including: vascular surgery, 
cardiology and OB/GYN.  

   
o       Enjoyed improvement in quality and core measure scores along with positive gains 
with customer satisfaction scores.  

   
o       Uncovered multiple compliance issues and contractual challenges and implemented a 
plan to correct them.  Immediately informed the board and legal counsel of issues when 
identified.  

   
o       Implemented various employee communication tools which included an annual Town 
Hall meeting that returned a 96% rating of either a 4 or 5 on a scale of 1-5 on value of the 
time spent.  In addition, conducted annual staff meetings with each hospital department.  

   
o    Introduced quarterly lunch meetings with the hospital auxiliary and volunteer groups 

which included an open Q&A format to discuss current events with the hospital.  
  

o       Initiated a comprehensive review and evaluation of the surgical services department 
which resulted in improved efficiencies, higher surgeon and staff satisfaction and reduced 
costs.  

   
o       Directed multiple construction projects (in excess of $16,000,000.00) designed to 
enhance outpatient services.  
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Kevin R. Hawk  
Page two  
 
2005 – 2008  
   
Chief Executive Officer – Memorial Hospital of Sweetwater County (MHSC)  
                                                   Rock Springs, Wyoming  
   
MHSC is a 99 bed, JCAHO accredited, full-service community hospital serving the residents of 
Sweetwater and surrounding county residents.  It serves as the only acute care facility for 100 miles in   
any direction.  MHSC has over $62,000,000 in gross revenue, $40,000,000 net revenue, 23,000 ED 
visits and 625 births with a medical staff exceeding 60 physicians.  
   
Accomplishments  
   

o       Restored board, medical staff and community confidence in the hospital following a 
series of terminations of the senior leadership team related to a management embezzlement 
exceeding $1,600,000. This was accomplished through rebuilding the leadership team, 
interacting with the medical staff, initiating an aggressive employee communication plan 
and becoming actively involved with various aspects of the local communities.  

   
o       Commissioned a campus master plan, hired an architectural firm, developed a board 
approved construction project and secured financing within the first 180 days of my 
tenure.  The project includes:  a new 18,000 square foot ED, 8 bed private suite Women’s 
Center, surgical expansion, laboratory expansion, new pharmacy, new main entrance and 
many other remodeled patient care areas.  

   
o       Implemented a public relations campaign and speaking tour that resulted in the 
community voting to provide $22,000,000 of sales tax proceeds toward the $56,000,000 
hospital expansion and renovation project.  

   
o       Improved hospital finances from an inherited junk bond rating to triple B+ within the 
first year of the our tenure.  This improvement allowed the hospital to forgo HUD financing 
and replace it with revenue bonds carrying an interest rate of 3.5% saving millions of 
dollars for the project.  

   
o       Increased the hospital’s net income by $7,000,000 in 3 years after inheriting a loss of 
$3,000,000 for the previous five years of operations.  

   
o       Received the “Cornerstone Award” for outstanding community service by an 
organization in Sweetwater County.  This was a result of our efforts with local parades, 
providing monthly meals to the senior center, Rock Springs cleanup day, free care clinics, 
high school athletic physicals, football rivalry meals, hospital hosted trick-or-treat which 
saw in excess of 600 children attending and many other related events.  

   
o       Directed the reorganization of the hospital’s self-funded health insurance plan which 
led to a savings in excess of $2,000,000.  

   
o       Recruited physicians in multiple specialties including: General Surgery, Internal 
Medicine, Family Practice, OB/GYN, Radiology, Pathology and a new Emergency Physician 
group within 90 days after the previous group served notice of their inability to fulfill the 
staffing requirements of the contract.  

U.S. Bankruptcy Court - Hawaii   #08-01369   Dkt # 1241-5   Filed  05/05/10   Page 4 of 16



 Kevin R. Hawk  
Page three  
  

o       Implemented a hospitalist program.  This program has had many benefits including: 
better consistency of inpatient care, improved communication between the medical staff 
and clinical staff and a better quality of life for the primary care physicians due to not 
having to take call.  

   
o       Created the position of Vice President Operations / Quality for the purposes of 
focusing the hospital and medical staffs on the importance of performance improvement 
and quality.  

   
   
   
2002 – 2004           Administrator – Portage Hospital Campus  
                                     Porter Health System, Valparaiso, Indiana  
   
Porter Health System is comprised of two acute care hospitals (licensed for 400 beds) and multiple 
satellite facilities providing over $375 million of healthcare to the residents of Porter County, Indiana. 
Porter is the largest county hospital system in the state of Indiana.  

   
Porter Hospital Valparaiso Campus is a 350 bed acute care facility with gross revenue exceeding 
$325,000,000, net revenue of $160,000,000, 32,000 ED visits, 900 births and an active medical staff 
of 350 physicians. Portage Hospital Campus is a full-service community hospital affiliated with Porter 
Health System.  It has gross revenue exceeding $65,000,000, net revenue of $40,000,000, 27,000 
annual emergency visits, 450 births and an active medical staff of 125 physicians.  
               
Accountable for daily operations, medical staff and board relations at the Portage Hospital Campus. 
In addition, held system responsibilities encompassing over $ 120,000,000 of revenue at five satellite 
facilities along with the service lines of imaging, laboratory, respiratory, rehabilitation and 
neurophysiology at the Valparaiso Hospital campus.   

   
              Accomplishments  
   

        Increased gross patient revenue at the Portage hospital campus from $23,000,000 
in 2001 to $65,000,000 in 2004.  

   
        Decreased the annual loss with Porter Health Services (hospital owned physician 

group) from $2,000,000 in 2001 to $400,000 in 2003.  
   

        Implemented a 24-hour surgical program, recruited surgeons and expanded 
surgical services, which resulted in additional 1400 cases for PHC in 2004.  

   
        Enjoyed national recognition from Gantz-Wiley research for a 50% increase in 

employee satisfaction as part of the health system senior leadership team (comparing 
survey data from 2001-2003).  

   
1993 – 2002            Vice President Operations  
                                   Greene Memorial Hospital / Med-Health System, Xenia Ohio  
   

Held responsibility for all clinical services (imaging, lab, pharmacy, cardiology, 
emergency room, mental health, occupational medicine, urgent care, respiratory  
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therapy, home health) along with human resources, physician practice 
management and the support service departments (materials management, 
engineering, environmental services, nutritional services) at this 230 bed acute 
care community hospital.   

   
   
1990 – 1993           Vice President for Clinical Services  
                                   The McDowell Hospital, Marion, North Carolina  

Responsible for all clinical services, including: surgical services, ED, pharmacy, 
lab, imaging, respiratory therapy, cardiology, physical therapy and medical staff.  

   
1985 – 1990           Administrative Assistant for Support Services  
                                   Holzer Medical Center, Gallipolis, Ohio  

Responsible for all support services, including: nutritional services, materials 
management, security and environmental services.  

   
   
1984 – 1985           Assistant to the Vice President for Planning Services  
                                   Administrative Resident  
                                   Lee Memorial Hospital, Fort Myers, Florida  
                                    Completed a one-year residency to fulfill master’s degree and worked for the Vice  
                                   President of planning following residency.  
     
________________________________________________________________  

   
 
EDUCATION  

   
Xavier University, Cincinnati, Ohio  

            Masters of Hospital/Healthcare Administration, 1984  
   

            Mount Vernon Nazarene College, Mount Vernon, Ohio  
            Bachelor of Arts/Business Management, 1982  
   
   
________________________________________________________________ 
   
   
AFFILIATIONS  
   

Wyoming Hospital Association                                                               Board Member   
Arizona Hospital Association                                                                   Committee Member  
United Way Allocations Committee                                                       Member  
Chamber of Commerce                                                                              Board Member  
Ivy Tech College Project                                                                            Task Force Member  

            Youth League Athletic Association                                                         Coach  
            American College of Healthcare Executives                                          Member  
            American Cancer Society Fund Raising Committee                            Member  
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MICHAEL JENNESSE, CPA 
 

511 Rutile Drive    Ponte Vedra Beach, Florida 32082 
Res 904.280.2511  Cell 904.891.9109    majennesse@gmail.com  

EXECUTIVE – HEALTHCARE FINANCE AND OPERATIONS  
Strategic Planning/Accounting/Finance/Productivity Management /Operations 

 

 

Combine astute financial, strategic, and operational management skills with a 25-year track record involving all 
aspects of hospital and related healthcare entity management with an emphasis on financial and productivity in 
hospitals ranging from critical access through tertiary care facilities..  Exceptional communication and networking 
talents joined with honesty, integrity, and passion for meaningful work result in a successful executive with 
credibility among professional colleagues and stakeholders alike.  Enjoys working with complex structures or 
situations and balancing the objectives of diverse parties. 

CORE COMPETENCIES 
 

 Financial Management  Strategic Planning  Team Development  Customer Service 
 Process Improvement  Budgeting and Forecasting  Physician Relations  Systems Development 
 System Implementation  Due Diligence  Business Office  Business Intelligence 
 Contracting  Certificate of Need  Accounts Receivable 

Management 
 MOB Construction and 

Operations 
 

PROFESSIONAL EXPERIENCE 
 

Brim Healthcare 2009 - Current 
INTERIM CHIEF FINANCIAL OFFICER – Corporate – Nashville, TN 

 Member of multi-disciplinary Strategic Team to review and identify operational and financial opportunities at 
managed facilities. 

 Assisted with preparation and review of the 2010 operations budgets. 
 Implemented new procedures to improve divisional financial reporting creating a consistent and timely method of 

reporting information. 
 Managed the year end fiscal Audits for all operations. 

INTERIM CHIEF FINANCIAL OFFICER – Pikes Peak Regional Hospital – Woodland Park, CO 
 Directed the implementation of a Centralized Business Office. 
 Managed the reorganization of the Central Business Office to improve operations from pre-registration to 

collection. 
 Significantly reduced the Discharged Not Final Billed Accounts Receivable.  
 Introduced Product Line  Business Intelligence software allowing for the proper evaluation of product lines and 

margins. 
INTERIM CHIEF FINANCIAL OFFICER – Wadley Regional Medical Center – Texarkana, TX 

 Orchestrated and managed all financial activities post purchase of facility through bankruptcy. 
 Developed and introduced proprietary policies and practices to this former “Not for Profit” facility. 
 Managed first year operations generating $100M in Net Revenue and in excess of $9M in EBDITA. 
 Developed standardized accounting practices resulting in consistent, timely and accurate reporting. 
 Implemented strict labor productivity standards. 
 Utilized Product Line Business Intelligence software to assist in management of lines of business and 

contribution margins. 
 Renegotiated all hospital based physician agreements. 
 Interviewed and hired permanent Chief Financial Officer. 
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PREVIOUS PROFESSIONAL EXPERIENCE 
 

Jennesse Investments, LLLP 2004 – 2009 
GENERAL MANAGER – Ponte Vedra Beach, FL  

 Organized and created Jennesse Investments, LLLP and Jennesse Manager, LLC for the purpose of acquiring, 
holding, managing and leasing real estate assets. 

 Acquired nine parcels of land (approx. 1,100 acres). 
 Initiated, developed and executed ten leases for agricultural purposes. 
 Managed all farming activities. 
 Directly responsible for all legal, accounting, governmental and financial reporting. 

CERTIFIED GENERAL CONTRACTOR – Ponte Vedra Beach, FL 
 Managed custom home building operation to include design development, value engineering, subcontractor 

management, financing and warranty service. 
 Managed renovation projects. 

 

Iasis Healthcare 2001 – 2003 
DIVISION CHIEF FINANCIAL OFFICER – Franklin, TN 

 Provided financial and operational oversight for a division consisting of seven acute care hospitals in five distince 
markets:  Total Net Revenue of $400M and EBDITA of $92M. 

 Responsible for strategic planning and operational and capital budgeting for the division. 
 Participated in the development of corporate operational policies and procedures relating to accounting, 

operations, accounts receivable management, reimbursement, labor management and case management. 
 Managed daily financial performance, including earnings, cash flow, accounts receivable management, labor 

utilization and case management. 
 Directly involved with a team in the development and implementation of  Product Line Business Intelligence 

software. 
 Implemented a daily labor management system with strict unit level labor accountability. 
 Presented at and attended hospital board meetings on a regular basis and Iasis Corporate board meetings as 

needed. 
 
Jennesse Consulting 1999 – 2001 
OPERATIONAL AND FINANCIAL CONSULTANT – Chapel Hill, NC 

 Managed hospital during interim period while permanent CEO position was vacant. 
 Provided CFO services for a market consisting of five hospitals and various ancillary services including 

outpatient surgery and diagnostic centers. 
 Provided financial support for organizations seeking new capital. 
 Provided financial and operations support related to the real estate industry. 

 
Hospital Corporation of America 1988 – 1998 
CHIEF FINANCIAL OFFICER – University Hospital – Tamarac, FL                         1993 - 1998 

 Provided operational and financial direction, guidance and oversight for the following facilities:  acute-care, 
psychiatric, skilled nursing, home health, ambulatory surgery, physician practices and medical office buildings. 

 Directly responsible for fiscal services, business office, health information management, patient care 
management, materiels management, information systems, budget and reimbursement and ethics and compliance. 

 Served as in integral member of the senior leadership team, medical executive committee and Board of Trustees.  
Represented the Chief Executive Officer on key hospital committees and participated in all medical staff 
committee meetings.  

  Served as the Ethics and Compliance Officer for the facilities. 
 Participated in performance improvement initiatives throughout the facilities and monitored the organizational 

goals and objectives. 
CHIEF FINANCIAL OFFICER –Deering Hospital – Miami, FL                                  1993 – 1993 
CHIEF FINANCIAL OFFICER –Northwest Regional Hospital –  Margate, FL                              1988 – 1993 
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MICHAEL JENNESSE (CONTINUED) PAGE 3 OF 3 
 
Universal Health Services 1987 – 1988 
CHIEF FINANCIAL OFFICER – Doctors Hospital, Hollywood, FL 

 
Hospital Corporation of America 1984 – 1987 
CONTROLLER – Northwest Regional Hospital, Margate, FL 

 
Peat, Marwick, Mitchell 1982 – 1984 
SENIOR ACCOUNTANT – Fort Lauderdale, FL 
Client work in Healthcare, Real Estate, Financial Institutions and Public Sector industries. 

 
 

 

EDUCATION AND LICENSES 
 

 

 
Masters in Business Administration, Nova Southeastern University, Fort Lauderdale, FL 

Bachelor of Science, Accounting, Florida State University, Tallahassee, Florida 
Certified Public Accountant, State of Florida 
Certified General Contractor, State of Florida 

 

Continuing education courses and seminars relative to career and license 
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NEIL E. TODHUNTER 

 

 With a healthcare career spanning 35 years, 30 of which were spent as President and CEO of 200‐300 
bed hospitals with services ranging from acute, behavioral health, home care, skilled care, cancer and 
physician practice management, Neil Todhunter has seen it all.   

On  his  watch  an  $80+  million  replacement  rural  hospital  was  efficiently  designed,  fabricated  and 
completed on schedule and $3 million under budget. During his tenure, he has overseen the successful 
completion of two hospital mergers, one involving the unification of two separate communities. Neil has 
also  demonstrated  fantastic  leadership  during  times  of  crisis,  successfully  leading  the  due  diligence, 
acquisition and  financial  turnaround of a County‐owned 200 bed  long‐term care  facility and providing 
management for the financial turnaround and service consolidation of a hospital undergoing a transition 
period following the departure of its CEO. 

In recent years, Neil’s hospitals have received a stream of accolades:   5 “Top 100 Hospital” awards, 4 
“Cleverly Community Value  Index” awards, 3  “Health Grades”  (Patient  Safety) awards, U.S News and 
World  Report  Stroke  recognition,  and  other  national  and  state  quality  awards. His  “team  approach” 
leadership  style  and  excellent  staff  relations  have  clearly  played  a  significant  role  in  the  recognized 
achievement of exceptional performance in quality, patient satisfaction and finance. 

Well acquainted with strategic planning, healthcare construction, financial and operational turnaround 
situations, and development of improved physician / board relationships, Neil has served as President of 
Oil City Area Health System, Northwest Medical Center, and UPMC Northwest and is a founding member 
and Board leader in the very successful shared service organization, Vantage Health System of Western 
Pennsylvania. 
 
Neil currently provides independent contractor services for Brim Healthcare as Interim CEO to hospitals 
in transition. 

 

Qualifications: 

BS degree in Business Administration graduating with high honors from Tri‐State University, 

Masters degree in Hospital and Health Administration from Cornell University.  

A Fellow in the American College of HealthCare Executives  

Licensed Pennsylvania Nursing Home Administrator. 

Honorary Doctorate Public Service, Clarion University, Clarion, PA 
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Gene B. Wright 
417 Autumn Lake Trail 

Franklin, TN 37067-2693 
 
 
PERSONAL Phone: 615-771-8298-home 
  615-636-9776-cell 
   
 Email:  gene.wright@brimhealthcare.com  
 
 
EMPLOYMENT HISTORY 
 
Brim Healthcare 
 
October 2008-Present Vice President, Operations for Brims managed hospitals in the 

Southeast US.  
 
May 2005-October 2008 CEO, Upson Regional Medical Center, Thomaston, GA 
 Responsible to Board of Trustees for strategic planning and operations  
 of 115 bed, 650 employee general acute hospital with medical staff of  

39.  Completed $21,000,000 addition and renovation project, 
developed  long range plan and design phase of additional renovation 
and medical office buildings.  Operationally improved hospital only 
Operating Margin by 3.4 basis points to 12.3%, and EBIDA Margin by 
6.4 basis points to 19.6% for FYE December 31, 2008.  Consolidated 
entity improved fro 8.3% to 9.5% and 12.8% to 16.3% respectively for 
the same time period. Patient satisfaction improved to 75th percentile 
(all hospitals as measured by Press Ganey “Would Recommend” 
question) from 6th percentile.  Elected to Georgia Hospital Association 
Board of Directors in 2008 as member at large. 

 
Studer Group, LLC 
October 2003-May 2005 
 Coach 

Work with Studer Group client hospital executives implementing 
process change tactics proven to improve patient satisfaction, 
employee satisfaction, and physician satisfaction.  Requires 
presentation of concept, process and expectations to boards, medical 
staff, managers, and on site coaching of leaders and employees as they 
implement recommendations.    

 
Vaughan Regional Medical Center, LLC (Province HealthCare) 
March 2002-June 2003 
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 CEO 
CEO of 214 bed rural community facility created by merger of two 
local facilities.  Consolidated facility with $78,000,000 Net Revenue, 
and obtained 14.2% margin in first full fiscal year.  Facilities had 
operated at ten plus million (-$10,000,000) loss year prior to 
consolidation.  Major accomplishments include recruitment of six 
physicians, recruitment of new radiology group (not in above number), 
design to opening of radiology department, remodeling of Emergency 
Department and negotiation of physician service management contract, 
negotiated Blue Cross per diem increase of 21.8%, patient satisfaction 
scores as surveyed by Press Gainey increased from first percentile to 
the eleventh percentile.  Hospital has won Press Gainey  Compass 
award for most improved patient satisfaction raw score in size 
category for 2002.   Hospital was reviewed by JCAHO three times 
during consolidation period, plus completed tri-annual in September 
with one Type 1 citation. 

 
 
 
HealthMont, Inc., Franklin, Tennessee 
September 2000-December 2001  
 President/COO 
 As Co-founder of HealthMont, Inc., participated in developing and 

implementing our business plan, and participated in raising equity. As 
COO, responsible for defining strategies and operations of company’s 
five hospitals.  HealthMont owned five hospitals with a combined net 
revenue of $87,000,000.  We were unable to acquire additional capital, 
we sold two of the hospitals in Portland, OR at which time I exited.   

 
 
 
  
New American Healthcare, Brentwood, Tennessee 
May 1998-August 2000 
 Regional Vice President  
 While serving in this role, was responsible for operations of seven of 

the company’s hospitals.  Joined NAHC (New American Healthcare) 
as Director of Acquisitions and Development.  Promoted to RVP in 
December 1998 when company was reorganized. 

 
I worked with various hospitals in the HealthTrust-Columbia HCA-HCA system from 1992-
1998 
 
Columbia/HCA 
April 1996-April 1998 

 2
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 President/CEO, Trident Health System, Charleston, South 
Carolina 

 The system is a two-hospital system, (296 beds and 94 beds) with 
gross revenue of approximately $257 million. Improved operating 
margin by five (5)% points over the two years, most of which was in 
first year as system is a Columbia owned system and suffered with rest 
of company during 1997-1998. Breadth of system includes two home 
health agencies, owned physician practices, senior health service, 
seven off-campus community based diagnostic/screening centers, 
occupational health service, PHO, managed IPA (non-equity), 
capitated contract with HealthSource, managing partner of surgery 
center joint venture with physicians, and tertiary product lines 
including CV and neurosurgery.  Development activities included a 
joint venture proposal with local franchise of HealthSouth, contracting 
agreement with large primary care physician group, movement of 
Medical University of South Carolina Family Medicine Residency 
Program to Trident campus, (three-year phase in of 36 residents), 
renovation expansion project priced at $43 million.  Lead system 
through a project we named "Impact 2000" which re-engineered case 
management reducing prospective pay LOS by over 1.5 days while 
reducing operating cost of system by $12 million. 

 
 System named to HCIA Top 100 Hospitals and Health Systems for 

first-time based on 1997 Medicare Cost report. 
 
February 1993-April 1996 
 CEO, Montgomery Regional Hospital, Blacksburg, Virginia 
 MRH is a 146-bed acute care hospital serving a primary service area of 

75,000 and secondary service area of 45,000.  Physician recruiting was 
priority and 14 new physicians were recruited to the hospital active 
staff while I served in this role.  All product lines grew in volume 
including inpatient admissions.  Length of stay decreased from 7.8 to 
4.6, and operating margin grew from 18.2% to 30+%.  We formed a 
PHO and participated in the formation of and became President to a 
regional Preferred Provider Association of PHOs. 

 
May 1992 – February 1993 
 Chief Operating Officer, Crestwood Hospital, Huntsville, 

Alabama 
 While serving in this role, I assisted in the reorganization of the 

support and ancillary departments, organized and lead JCAHO focus 
survey response which resulted in all recommendations removed with 
scores of 1. Started implementation program for Cardiac Cath, 
Radiation Oncology, and MRI. Left to accept promotion to CEO, 
Montgomery Regional Hospital (two months as interim at MRH). 
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I worked within the Humana system from 1981 -1992 
 
Humana, Inc. 
1981-1992  
 Executive Director, Shoals, Alabama 
 Chief Executive Officer of 128 bed acute care medical surgical 

hospital. Responsible for community affairs, political affairs, Medical 
Staff, employee and customer relations. Responsible for planning and 
development activities for maximum utilization of and acquisition of 
resources required to meet the hospital's business and ethical 
objectives. Successful physician recruiting program, two building 
programs, with over fifty percent increase in average daily census. 
Operating Income grew from $4,200,000 to $8,000,000 during my 
stay. 

 
  
 
 
 
 AssociateExecutive Director/Chief Operating Officer, Huntsville, 

Alabama 
 A 323 bed hospital, was responsible for planning development and 

implementation of the following new services to this tertiary level 
medical surgical hospital:  Occupational Medicine-Outpatient 
Program, Open Heart Surgery, Renal Lithotripsy, the area's first 
Hyperbaric Oxygen Medicine Service, Sleep Disorders Laboratory, 
and Cochlear Ear Implant Program. Served as project manager for 
construction of 60,000 sq. ft. attached medical office building. 

 
 Assistant Executive Director-Audubon, Louisville, Kentucky 
 A 484-bed hospital, held line responsibility for operation of assigned 

departments. Served as Administrative liaison and participated in 
formation of Humana Heart Institute International.  Was 
responsible for preparation of hospital resources to perform human 
heart transplant and total artificial hearts’ implant. Member of 
transition team which moved TAH program from Salt Lake City, Utah 
to Louisville, Kentucky. 

   
SCM-Durkee Foods 
1980-1981  
 Regional Labor Relations Manager 
 Staff position reporting to Corporate Director of Employee Relations. 

Responsible for labor negotiations and employee relations at three 
SCM-Durkee plants where employees were represented by AFL-CIO 
affiliates. Total bargaining unit of 875 employees. 
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Hardin Memorial Hospital 
1975-1980   
 Associate Executive Director 
 A 160-bed community hospital reporting to Chief Executive Officer. 

Served on standing and adhoc committees with Board of Trustees and 
 Medical Staff. Staff responsibilities included Joint Commission, 

licensure, OSHA preparedness, public speaking, construction 
coordinator, and completion of required certificate of need 
applications. Implemented Radiology special procedures, cardiac 
stress testing, and was concept to occupancy construction team 
member of 10 million dollar expansion and renovation project. 

 
 
 
 
 
 
  
Morton F. Plant Hospital 
1973-1975 Personnel Manager 
 Responsible for personnel function of employee tertiary care hospital. 

Originally employed at Morton Plant as assistant to Personnel 
Manager with major objective being to establish recruiting program 
for 240 bed addition to the hospital 

 
 
 
 
State of Kentucky 
1971-1973 State Department of Mental Health, Commonwealth of Kentucky 
 Employed as a Hospital Administration Trainee and assigned to the 

Department of Mental Retardation with responsibilities related to the 
opening of Oakwood Hospital.  Oakwood was a replacement facility 
for mentally retarded children and adults, providing occupational and 
rehabilitation services on a residential and outpatient basis. 

 
 
EDUCATION  Bachelor of Science Business Administration 
 Murray State University 
 
 
  
 
PROFESSIONAL/COMMUNITY ACTIVITIES   
 Charleston Metro Chamber of Commerce Board of Directors, 
 Charleston Southern University Board of Advisors, 1997-1998 
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 Berkley County Chamber Board member, 1996-1998 
 Chairman, Southwest Virginia Health Alliance, 1994-1995 
 Chairmen Lowcountry Junior Diabetis Walk 1997, Honorary chair `98 
 Chairman, VHA Roanoke Regional Council Policy, 1995 
 Advisory Board, First National Bank, Christianburg, VA, 1993-1998 
 Board of Directors, Alabama Organ Procurement Agency, 1991-1992 
 Emergency Medical Services Task Force, AlaHA 1990-1992 
 Board of Directors, United Way, Shoals District, AL. 1989-1992 
 Board of Directors, Shoals Area Chamber of Commerce, 1990-1992 
 American College of Health Care Executive 
 Blacksburg Rotary Club, inducted as Paul Harris Fellow 1995 
 Inductee to Humana Club 1989 and 1990 
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	Exhibit 3.pdf
	1. AMOUNT AND TERMS OF CREDIT
	1.1 The Term Loans.
	(a) Term Loan A.  Subject to the terms and conditions hereof, the Lenders hereby agree to extend Term Loan A, in the principal amount of Twenty Million Dollars ($20,000,000), to the Borrowers on the Closing Date.  Term Loan A shall be payable in accordance with the following:
	(i) Term Loan A shall bear interest at the rate of ten percent (10%) per annum; subject, however, to the further provisions of Section 1.4.  Interest at such rate shall be payable semiannually on January 1, 2011 and on each July 1 and January 1 thereafter through and including January 1, 2017 and at the final maturity of Term Loan A on July 1, 2017.
	Term Loan A shall be evidenced by a note substantially in the form set forth as Exhibit€1.1 (“Term Note A”), which shall be executed and delivered by the Borrowers in favor of the Agent for the benefit of the Lenders.
	(b) Term Loan B.  Subject to the terms and conditions hereof, the Lenders hereby agree to extend Term Loan B, in the principal amount of Thirty-Seven Million Five Hundred Thousand Dollars ($37,500,000), to the Borrowers on the Closing Date.  Term Loan B shall be payable in accordance with the following:

	1.2 Prepayment of Loans.
	(a) Voluntary Prepayments.  The Borrowers may, at any time on at least five (5) days’ prior written notice to Agent, voluntarily prepay all or a portion of Term Loan A or Term Loan B or both, as determined by the Agent, together with accrued interest on the Loan or portion thereof being prepaid, without premium or penalty.   
	(b) Mandatory Prepayments.  Immediately upon receipt by the Borrowers of  (i)€any insurance proceeds received upon damage to or destruction of all or any portion of the Collateral and not used to repair or replace the Collateral pursuant to Section 5.5 hereof, or (ii)€if required pursuant to Section 6.7 hereof, the proceeds of any disposition of all or any portion of the Collateral (including any disposition under power of eminent domain), the Borrowers shall prepay Term Loan A or the Term Loan B or both, as determined by the Agent, together with accrued interest on the Loan or portion thereof being prepaid, in an amount equal to all such proceeds, net of commissions and other reasonable and customary transaction costs, fees and expenses properly attributable to such transaction. 

	1.3 Deposit and Receipt Of Payments.  The Borrowers shall make each payment under this Agreement by wire transfer not later than 2:00€p.m. (Hawaii time) on the day when due, in immediately available funds, to the Agent’s designated Collection Account.  Payments received in the Collection Account after 2:00€p.m. (Hawaii time) on any Business Day shall be deemed to have been received on the following Business Day.
	1.4 Certain Further Provisions Regarding Payments of Interest and Principal.  
	(a) Default Rate.  So long as a Default or Event of Default shall have occurred and be continuing, at the election of the Agent, confirmed by written notice from the Agent to the Borrowers, the interest rates applicable to the Loans shall each be increased by three percent (3%) per annum above the rates otherwise applicable hereunder (“Default Rate”).  Interest  at the Default Rate shall accrue from the initial date of such Default or Event of Default until that Default or Event of Default is cured or waived and shall be payable upon demand.  
	(b) Maximum Lawful Rate.  Notwithstanding anything to the contrary set forth herein, if a court of competent jurisdiction determines in a final order that the rate of interest payable hereunder exceeds the highest rate of interest permissible under law (the “Maximum Lawful Rate”), then so long as the Maximum Lawful Rate would be so exceeded, the rate of interest payable hereunder shall be equal to the Maximum Lawful Rate.  Thereafter, interest hereunder shall be paid at the rate(s) of interest and in the manner provided in Sections€1.1(a) and (b) above, unless and until the rate of interest again exceeds the Maximum Lawful Rate, and at that time this subsection (b) shall again apply.  In no event shall the total interest received by the Lenders pursuant to the terms hereof exceed the amount which the Lenders could lawfully have received had the interest due hereunder been calculated for the full term hereof at the Maximum Lawful Rate.  If the Maximum Lawful Rate is calculated pursuant to this subsection (b), such interest shall be calculated at a daily rate equal to the Maximum Lawful Rate divided by the number of days in the year in which such calculation is made.  If, notwithstanding the provisions of this subsection€(b), a court of competent jurisdiction shall finally determine that Lenders have received interest hereunder in excess of the Maximum Lawful Rate, the Agent shall, upon receipt of monies from the Lenders, refund any such excess to the Borrowers or as a court of competent jurisdiction may otherwise order.
	(c) Calculation of Interest.  All payments of interest hereunder, whether at the applicable rates specified in Section 1.1 or at the Default Rate or Maximum Lawful Rate specified in this Section 1.4, shall be calculated on the basis of the actual number of days elapsed and a year of 360 days.
	(d) Late Charge.  If the Borrowers fail to make any payment of principal of or interest on the Loans when due and payable and such failure continues for more than five (5) days, each such overdue payment shall be subject to a one-time late charge (the “Late Charge”) equal to three percent (3%) of the amount overdue, in addition to the Default Rate, payable without demand to Agent for the benefit of Lenders.   In view of the difficulty of determining the amount of damages which may result from an overdue payment of principal or interest, the Borrowers and the Lenders have mutually agreed that the Late Charge shall be paid as liquidated damages, and not as a penalty.  The Borrowers and the Lenders hereby acknowledge and agree that the extent of damages to the Lenders caused by an overdue payment of principal or interest hereunder would be extremely difficult to ascertain, the amount of the Late Charge as liquidated damages is fair and reasonable in view of such difficulty, and the payment of such liquidated damages does not constitute a penalty.  The Borrowers hereby forever waive and agree to forego to the fullest extent under applicable law any and all rights they have or in the future may have to bring any action, lawsuit, or proceeding disputing or otherwise objecting to the foregoing and to the payment of the Late Charge as liquidated damages.

	1.5 Indemnity.  The Borrowers shall indemnify, defend, and hold harmless the Agent, each Lender and each of their Affiliates, and each such Person’s respective officers, directors, employees, attorneys, agents and representatives (each, an “Indemnified Person”), from and against, and shall reimburse and compensate each Indemnified Person for, any and all suits, actions, proceedings, investigations, litigation, claims, costs, damages, losses, liabilities and expenses (including reasonable attorneys’ fees and disbursements and other costs of investigation or defense, including those incurred upon any appeal and in any bankruptcy proceedings) which may be instituted or asserted against or incurred by any such Indemnified Person (whether or not any of them is designated as a party in any suit, action, or proceeding) as the result of credit having been extended, suspended or terminated under this Agreement and the other Loan Documents, the administration of such credit, the taking or holding of any Collateral, the enforcement of any pledge, mortgage, security interest, or any other right contained in this Agreement or in any of the Loan Documents and otherwise in connection with, relating to or arising out of the transactions contemplated hereunder and thereunder and any actions or failures to act in connection therewith, including any and all Environmental Liabilities and legal costs and expenses arising out of, relating to or incurred in connection with disputes between or among any parties to any of the Loan Documents, whether or not arising from direct first party claims or from third party claims (collectively, “Indemnified Liabilities”); provided, however, that the Borrowers shall not be liable for any indemnification to an Indemnified Person to the extent that any such suit, action, proceeding, claim, damage, loss, liability or expense results from that Indemnified Person’s gross negligence or willful misconduct as determined in a final judgment by a court of competent jurisdiction.  No Indemnified Person shall be responsible or liable to any other party to any Loan Document or any successor, assignee or third party beneficiary of such Person or any other Person asserting claims derivatively through such party, for indirect, punitive, exemplary or consequential damages which may be alleged as a result of credit having been extended, suspended or terminated under any Loan Document or as a result of any other transaction contemplated hereunder or thereunder or any actions or failures to act in connection therewith.  All obligations of the Borrowers to any Indemnified Person shall be additional Obligations hereunder and under the Loan Documents secured by the Collateral.  The Borrowers’ indemnity obligations contained in this Section 1.5 shall survive the Termination Date and the repayment of all principal, interest, or fees payable in connection with the Obligations.
	1.6 Access.  Each Borrower shall, during normal business hours and without unreasonable disruption of the Borrower’s business, from time to time upon three (3) Business Days’ prior written notice as frequently as the Agent determines to be appropriate (i)€provide the Agent and any of its officers, employees, agents and advisors access to its properties, facilities, advisors and employees (including officers and any other persons who constitute management) of such Borrower and to the Collateral, (ii)€permit the Agent, and any of its officers, employees, agents and advisors, to inspect, audit and make extracts from such Borrower’s books and records, and (iii)€permit the Agent and its officers, employees, agents and advisors, to inspect, review, evaluate and make test verifications and counts of the Accounts and Collateral of such  Borrower.  If no Default or Event of Default shall have occurred and be continuing, each  Borrower shall be obligated to pay or reimburse the Agent for the costs of only one Collateral examination pursuant to clause (ii) and (iii) above in each calendar year, and any additional Collateral examinations made in any calendar year shall be at the Lenders’ expense.  If a Default or Event of Default shall have occurred and be continuing or if access is necessary to preserve or protect the Collateral, as determined by the Agent, each Borrower shall provide such access at all times and without advance notice.  Furthermore, each Borrower shall provide the Agent with access to its suppliers and customers.  Each Borrower shall make available to the Agent, as quickly as is reasonably possible under the circumstances, originals or copies of all books and records which the Agent may request.  Each Borrower shall deliver any document or instrument necessary for the Agent, as it may reasonably request from time to time, to obtain records from any service bureau or other Person which maintains records for such Borrower, and shall maintain duplicate records or supporting documentation on media, including computer tapes and discs owned by such Borrower.
	1.7 Taxes.
	(a) Any and all payments by the Borrowers hereunder or under the Notes shall be made, in accordance with this Section€1.7, free and clear of and without deduction for any and all present or future Taxes.  If the Borrowers shall be required by law to deduct any Taxes from or in respect of any sum payable hereunder or under the Notes, (i)€such sums payable shall be increased as much as shall be necessary so that, after making all required deductions (including deductions applicable to additional sums payable under this Section€1.7), the Agent and each Lender receives an amount equal to the sum it would have received had no such deductions been made, (ii)€the Borrowers shall make such deductions, and (iii)€the Borrowers shall pay the full amount deducted to the relevant taxing or other authority in accordance with applicable law.  Within thirty (30) days after the date of any payment of Taxes, the Borrowers shall furnish to the Agent the original or a certified copy of a receipt evidencing payment thereof.
	(b) The Borrowers shall indemnify (which indemnification, for the avoidance of doubt, shall survive indefinitely) and, within ten (10) days of demand therefor, pay the Agent, for its benefit and the benefit of Lenders, for the full amount of Taxes (including any Taxes imposed by any jurisdiction on amounts payable under this Section€1.7) paid by the Agent or the Lenders, and any liability (including penalties, interest and expenses) arising therefrom or with respect thereto, whether or not such Taxes were correctly or legally asserted.

	1.8 Joint and Severable Obligations.  All payment obligations of the Borrowers hereunder and under the Notes, and all other obligations to perform and observe the Borrowers’ covenants and agreements hereunder, shall constitute joint and several obligations of the Borrowers.

	2. CONDITIONS PRECEDENT
	2.1 Credit Agreement; Loan Documents.  This Agreement or counterparts hereof shall have been duly executed by, and delivered to, the Borrowers, the Agent and the Lenders; and the Agent and the Lenders shall have received such documents, instruments, agreements and legal opinions as the Agent or the Lenders shall reasonably request in connection with the transactions contemplated by this Agreement and the other Loan Documents, each in form and substance reasonably satisfactory to the Agent.
	2.2 Approvals.  The Agent shall have received (i) satisfactory evidence that the Borrowers have obtained all required consents and approvals of all Persons including all requisite Governmental Authorities, to the execution, delivery and performance of this Agreement and the other Loan Documents and the consummation of the transactions contemplated hereunder and thereunder, or (ii)€from each Borrower, an officer’s certificate in form and substance satisfactory to the Agent affirming that no such consents or approvals are required.
	2.3 Closing for Transfer of Hospital Assets.  The transfer of the Hospital Assets to SFH-Liliha and SFH-Ewa shall have been consummated in accordance with the Reorganization Plan and all applicable regulatory requirements.
	2.4 Representations, Warranties and Covenants.  As of the Closing Date, all representations and warranties by the Borrowers contained in the Loan Documents shall be true and correct, and all covenants and other agreements of the Borrowers contained in the Loan Documents shall have been complied with in full.

	3. REPRESENTATIONS AND WARRANTIES
	3.1 Corporate Existence; Compliance With Law.  Each Borrower (a)€is a nonprofit corporation duly organized, validly existing and in good standing under the laws of the State of Hawaii, (b)€is duly qualified to conduct business and is in good standing in each other jurisdiction where its ownership or lease of property or the conduct of its business requires such qualification, except where the failure to be so qualified would not result in a Material Adverse Effect, (c) has been determined to be exempt from federal taxation under Section 501(c)(3) of the IRC, and nothing has occurred which would cause the loss of such tax exempt status or qualification, (d)€has the requisite power and authority and the legal right to own, pledge, mortgage or otherwise encumber and operate its properties, to lease the property it operates under lease and to conduct its business as now, heretofore and hereafter proposed to be conducted, (e)€subject to specific representations set forth herein as to certain matters, has all licenses, permits, consents or approvals from or by, and has made all filings with, and has given all notices to, all Governmental Authorities having jurisdiction, to the extent required for such ownership, operation and conduct, (f)€is in compliance with its Articles of Incorporation and Bylaws, and (g)€subject to specific representations set forth herein as to certain matters, is in compliance with all applicable provisions of law.
	3.2 Executive Offices; FEIN.  As of the Closing Date, the current location of each  Borrower’s chief executive office and principal place of business is set forth in Disclosure Schedule 3.2 and such location has not changed within the twelve (12) months preceding the Closing Date.  In addition, Disclosure Schedule 3.2 lists the federal employer identification number (“FEIN”) of each Borrower.
	3.3 Corporate Power, Authorization, Enforceable Obligations.  The execution, delivery and performance by each Borrower of the Loan Documents and the creation of all Liens provided for therein (a)€are within such Borrower’s power as a Hawaii nonprofit corporation, (b)€have been duly authorized by all necessary or proper corporate actions, (c)€do not contravene any provision of such Borrower’s Articles of Incorporation or Bylaws, (d)€do not violate any law or regulation, or any order or decree of any court or Governmental Authority, (e)€do not conflict with or result in the breach or termination of, constitute a default under or accelerate or permit the acceleration of any performance required by, any indenture, mortgage, deed of trust, lease, agreement or other instrument to which such Borrower is a party or by which such Borrower or any of its property is bound, (f)€do not result in the creation or imposition of any Lien upon any of the property of the Borrowers other than those in favor of the Agent for the benefit of the Lenders pursuant to the Loan Documents, and (g)€do not require the consent or approval of any Governmental Authority or any other Person, except those referred to in Section€2.2, all of which will have been duly obtained, made or complied with prior to the Closing Date.  On or prior to the Closing Date, each of the Loan Documents shall have been duly executed and delivered by each Borrower and each such Loan Document shall then constitute a legal, valid and binding obligation of such Borrower enforceable against it in accordance with its terms.
	3.4 Material Adverse Effect.  Except as disclosed on Disclosure Schedule 3.4, since their inception, (a) the Borrowers have not incurred any obligations, contingent or non-contingent liabilities, liabilities for Charges, long-term leases or unusual forward or long-term commitments which are not reflected in the Financial Statements delivered as Disclosure Schedule 3.4 and which, alone or in the aggregate, could reasonably be expected to have a Material Adverse Effect, (b) no contract, lease or other agreement or instrument has been entered into by any Borrower or has become binding upon such Borrower’s assets and no law or regulation applicable to such Borrower has been adopted which has had or could reasonably be expected to have a Material Adverse Effect,  (c) no Borrower is in default, and to the best of each Borrower’s knowledge no third party is in default, under any material contract, lease or other agreement or instrument, which alone or in the aggregate would have a Material Adverse Effect, and (d) no event has occurred which, alone or together with other events, could reasonably be expected to have a Material Adverse Effect.
	3.5 Ownership Of Property; Liens.  As of the Closing Date, the real estate (“Real Estate”) listed on Disclosure Schedule 3.5 constitutes all of the real property owned, leased, subleased, or used by the Borrowers.  Except as described on Disclosure Schedule 3.5, each  Borrower owns good and marketable fee simple title to all of its owned real estate, and valid and marketable leasehold interests in all of its leased Real Estate, all as described on Disclosure Schedule 3.5, and copies of all such leases or a summary of terms thereof satisfactory to the Agent have been delivered to the Agent.  Disclosure Schedule€3.5 further describes any Real Estate with respect to which any Borrower is a lessor, sublessor or assignor as of the Closing Date.  Each Borrower also has good and marketable title to, or valid leasehold interests in, all of its personal properties and assets.  Except as disclosed on Disclosure Schedule 3.5, as of the Closing Date, none of the properties and assets of any Borrower are subject to any Liens other than Permitted Encumbrances.  Except as listed on Disclosure Schedule 3.5, each Borrower has received all deeds, assignments, waivers, consents, nondisturbance and recognition or similar agreements, bills of sale and other documents, and has duly effected all recordings, filings and other actions necessary to establish, protect and perfect such Borrower’s right, title and interest in and to all such Real Estate and other properties and assets.  Disclosure Schedule 3.5 also describes any purchase options, rights of first refusal or other similar contractual rights pertaining to any Real Estate.  As of the Closing Date, all material permits required to have been issued or appropriate to enable the Real Estate to be lawfully occupied and used for all of the purposes for which they are currently occupied and used have been lawfully issued and are in full force and effect.
	3.6 Labor Matters.  As of the Closing Date, (a) no strikes or other material labor disputes against any Borrower are pending or, to such Borrower’s best knowledge, threatened, (b) hours worked by and payment made to employees of each Borrower comply with the Fair Labor Standards Act and each other federal, state, local or foreign law applicable to such matter, (c) all payments due from each Borrower for employee health and welfare insurance have been paid or accrued as a liability on the books of such Borrower, (d) except as set forth in Disclosure Schedule 3.6, no Borrower is a party to or bound by any collective bargaining agreement, management agreement, consulting agreement or any employment agreement (and true and complete copies of any agreements described on Disclosure Schedule€3.6 have been delivered to the Agent), (e) there is no organizing activity involving any Borrower pending or, to each  Borrower’s best knowledge, threatened by any labor union or group of employees, (f) there are no representation proceedings pending or, to each Borrower’s best knowledge, threatened with the National Labor Relations Board, and no labor organization or group of employees of any Borrower has made a pending demand for recognition, and (g)€except as set forth in Disclosure Schedule 3.6, there are no complaints or charges against any Borrower pending or, to the best knowledge of such Borrower, threatened to be filed with any Governmental Authority or arbitrator based on, arising out of, in connection with, or otherwise relating to the employment or termination of employment of any individual by such Borrower.
	3.7 Ventures, Subsidiaries And Affiliates; Outstanding Indebtedness.  Except as set forth in Disclosure€Schedule 3.7, no Borrower has any Subsidiaries, is engaged in any joint venture or partnership with any other Person, or is an Affiliate of any other Person.  All of the outstanding members and the amounts of their respective interests in each Borrower are set forth on Disclosure Schedule€3.7.  All outstanding Indebtedness of the Borrowers as of the Closing Date is described in Section€6.3 and Disclosure Schedule€6.3.  
	3.8 Government Regulations.  No Borrower is subject to regulation under any federal or state statute that restricts or limits such Borrower’s ability to incur the Loans or other Indebtedness or to perform its obligations hereunder.  Neither the making of the Loans by the Lenders to the Borrowers, nor the repayment thereof will violate any provision of any such statute or any rule, regulation or order issued by a Governmental Authority to which any Borrower is subject.
	3.9 Taxes.  All tax returns, reports and statements, including information returns, required by any Governmental Authority to be filed by each Borrower have been filed with the appropriate Governmental Authority and all Charges have been paid prior to the date on which any fine, penalty, interest or late charge may be added thereto for nonpayment thereof (or any such fine, penalty, interest, late charge or loss has been paid), excluding Charges or other amounts being contested in accordance with Section€5.2(b).  Proper and accurate amounts have been withheld by each Borrower from its employees for all periods in full and complete compliance with all applicable federal, state, local and foreign law and such amounts withheld have been timely paid to the appropriate Governmental Authorities.  Except as disclosed on   Disclosure Schedule 3.9, (a) none of the tax returns of any Borrower are currently being audited by the IRS or any other applicable Governmental Authority and there are no outstanding assessments or threatened assessments in connection with any current or prior audit, or otherwise currently outstanding, and (b) no Borrower has executed or filed with the IRS or any other Governmental Authority any agreement or other document extending, or having the effect of extending, the period for assessment or collection of any Charges.  As of the Closing Date, no  Borrower has agreed or been requested to make any adjustment under Section€481(a) of the IRC, by reason of a change in accounting method or otherwise, which would have a Material Adverse Effect.
	3.10 ERISA.
	(a) Disclosure Schedule 3.10 lists and separately identifies all Title IV Plans, Multiemployer Plans, ESOPs and Retiree Welfare Plans.  Copies of all such listed Plans, together with a copy of the latest form 5500 for each such Plan, have been made available to the Agent.  Except with respect to Multiemployer Plans, each Qualified Plan has been determined by the IRS to qualify, or will be timely submitted to the IRS for a determination of its initial qualified status, under Section€401 of the IRC, and the trusts created thereunder have been determined to be exempt from tax, or will be timely submitted to the IRS for a determination of its initial exempt status, under the provisions of Section€501 of the IRC.  Except as set forth on Disclosure Schedule 3.10, to the best knowledge of each Borrower, nothing has occurred which would cause the loss of such qualification or taxexempt status.  Each Plan is in substantial compliance with the applicable provisions of ERISA and the IRC, including the filing of reports required under the IRC or ERISA.  No Borrower or ERISA Affiliate of a Borrower has failed to make any contribution or pay any amount due as required by either Section€412 of the IRC or Section€302 of ERISA or the terms of any such Plan which could subject any Borrower or ERISA Affiliate to a material penalty or liability.  No Borrower or ERISA Affiliate of a Borrower has engaged in a prohibited transaction, as defined in Section€406 of ERISA and Section€4975 of the IRC, in connection with any Plan, which would subject any Borrower to a material tax on prohibited transactions imposed by Section€502(i) of ERISA or Section 4975 of the IRC.
	(b) Except as set forth in Disclosure Schedule 3.10, (i)€no Title IV Plan has any Unfunded Pension Liability, (ii)€no ERISA Event or event described in Section€4062(e) of ERISA with respect to any Title IV Plan has occurred or is reasonably expected to occur, (iii)€there are no pending, or to the best knowledge of each Borrower, threatened claims (other than claims for benefits in the normal course), sanctions, actions or lawsuits, asserted or instituted against any Plan or any Person as fiduciary or sponsor of any Plan, (iv)€no Borrower or  ERISA Affiliate has incurred or reasonably expects to incur any material liability as a result of a complete or partial withdrawal from a Multiemployer Plan, (v)€within the last five (5) years no Title€IV Plan with any Unfunded Pension Liability has been transferred outside of the “controlled group” (within the meaning of Section€4001(a)(14) of ERISA) of a Borrower or an ERISA Affiliate, and (vi)€no liability under any Title€IV Plan has been satisfied with the purchase of a contract from an insurance company that is not rated AAA by the Standard & Poor’s Rating Group or the equivalent by another nationally recognized rating agency.

	3.11 No Litigation.  No action, claim, lawsuit, demand, investigation or proceeding is now pending or, to the best knowledge of each Borrower, threatened against any Borrower, before any Governmental Authority or before any arbitrator or panel of arbitrators (collectively, “Litigation”), (a) that challenges any Borrower’s right or power to enter into or perform any of its obligations under the Loan Documents to which it is a party, or the validity or enforceability of any Loan Document or any action taken thereunder, or (b) that has a reasonable risk of being determined adversely to any Borrower and which, if so determined, could have a Material Adverse Effect.  As of the Closing Date there is no Litigation pending or, to the knowledge of each Borrower, threatened which seeks damages in excess of $100,000 or injunctive relief or alleges criminal misconduct of any Borrower.
	3.12 Brokers.  No broker or finder acting on behalf of the Borrowers brought about the obtaining, making or closing of the Loans, and no Borrower has any obligation to any Person in respect of any finder’s or brokerage fees in connection therewith.
	3.13 Intellectual Property.  As of the Closing Date, each Borrower owns or has rights to use all Intellectual Property necessary to continue to conduct its business as now or heretofore conducted by it or proposed to be conducted by it, and each Patent, Trademark, Copyright and License is listed, together with application or registration numbers, as applicable, in Disclosure Schedule 3.13 hereto.  Each Borrower conducts its business and affairs without infringement of or interference with any Intellectual Property of any other Person nor, to the best knowledge of each Borrower, do any other Person’s activities constitute infringement of or interference with any Intellectual Property of any Borrower.
	3.14 Full Disclosure.  No information contained in this Agreement, any of the other Loan Documents or Collateral Reports or other reports delivered prior to the Closing Date, or from time to time delivered hereunder by or on behalf of a Borrower to the Agent or the Lenders pursuant to the terms of this Agreement or the other Loan Documents contains or will contain any untrue statement of a material fact or omits or will omit to state a material fact necessary to make the statements contained herein or therein not misleading in light of the circumstances under which they were made.  The Liens granted to the Agent for the benefit of the Agent and the Lenders pursuant to the Collateral Documents will at all times be fully perfected first priority Liens with respect to the obligations under Term Loan A and fully perfected second priority Liens with respect to the obligations under Term Loan B in and to the Collateral described therein, subject, as to priority, only to Permitted Encumbrances with respect to the Collateral.
	3.15 Insurance.  Disclosure Schedule 3.15 lists all insurance policies of any nature maintained, as of the Closing Date, for current occurrences by the Borrowers.
	3.16 Deposit Accounts.  Disclosure Schedule 3.16 lists all banks and other financial institutions at which each Borrower maintains deposits and/or other accounts as of the Closing Date, and such Disclosure€Schedule€3.16 correctly identifies the name, address and telephone number of each depository, the name in which the account is held, a description of the purpose of the account, and the complete account number.
	3.17 Government Contracts.  Except as set forth in Disclosure Schedule 3.17, as of the Closing Date, no Borrower is a party to any contract or agreement with any Governmental Authority and the Borrowers’ Accounts are not subject to the Federal Assignment of Claims Act (31 U.S.C. Section€3727), as amended, or any similar state or local laws.
	3.18 Customer And Trade Relations.  As of the Closing Date, there exists no actual or, to the best knowledge of each Borrower, threatened termination or cancellation of, or any material adverse modification or change in (a) the business relationship of any Borrower with any customer or group of customers, or (b) the business relationship of any Borrower with any supplier material to its operations.
	3.19 Agreements And Other Documents.  As of the Closing Date, each Borrower has provided to the Agent accurate and complete copies (or summaries) of all of the following agreements or documents to which it is subject and each of which are listed on Disclosure Schedule 3.20: supply agreements and purchase agreements not terminable by such Borrower within sixty (60) days following written notice issued by such Borrower and involving transactions in excess of One Hundred Thousand Dollars ($100,000) per annum; any lease of Equipment having a remaining term of one year or longer and requiring aggregate rental and other payments in excess of One Hundred Thousand Dollars ($100,000) per annum; licenses and permits held by such Borrower, the absence of which could be reasonably likely to have a Material Adverse Effect; and instruments or documents evidencing Indebtedness of such Borrower and any security interest granted by such Borrower with respect thereto.  
	3.20 Solvency.  Each Borrower is and will be Solvent both before and after giving effect to (a) the Loans to be made or extended on the date such Loans are made or extended, (b)€any other action or transfer of any kind permitted by the Loan Documents and (c) the payment and accrual of all transaction costs in connection with the foregoing.

	4. FINANCIAL STATEMENTS AND INFORMATION
	4.1 Reports And Notices.  From and after the Closing Date and until the Termination Date, the Borrowers shall deliver to the Agent and the Lenders (a) the Financial Statements, notices and other information at the times and in the manner set forth in Annex B, and (b) the Collateral Reports at the times, to the Persons and in the manner set forth in Annex C.
	4.2 Communication With Accountants.  Each Borrower hereby authorizes the Agent, upon providing such Borrower with reasonable prior notice and an opportunity to participate, to communicate directly with such Borrower’s independent certified public accountant(s) and advisors and authorizes and shall instruct such accountant(s) and advisors to disclose and make available to the Agent any and all Financial Statements and other supporting financial documents, schedules and information relating to such Borrower (including copies of any issued management letters) with respect to the business, financial condition and other affairs of such  Borrower, excluding any information the disclosure of which would cause a waiver of the attorney-client privilege between such Borrower and its legal counsel.

	5. AFFIRMATIVE COVENANTS
	5.1 Maintenance Of Existence And Conduct Of Business.  Each Borrower shall (a) do or cause to be done all things necessary to preserve and keep in full force and effect its corporate existence, nonprofit tax exempt status and characterization, and its rights and franchises, (b)€obtain all necessary and appropriate third party and governmental waivers and consents, (c)€continue to conduct its business substantially as now conducted and as contemplated by the Articles of Incorporation and Bylaws of such Borrower, or as otherwise permitted hereunder, (d)€at all times maintain, preserve and protect all of its assets and properties used or useful in the conduct of its business, and keep the same in good repair, working order and condition in all material respects (taking into consideration ordinary wear and tear) and from time to time make, or cause to be made, all necessary or appropriate repairs, replacements and improvements thereto consistent with industry practices, and (e) transact business only in its registered name or in such business and trade names as are set forth in Disclosure Schedule 5.1.
	5.2 Payment Of Obligations.
	(a) Subject to Section€5.2(b), each Borrower shall pay and discharge or cause to be paid and discharged within the time period permitted by applicable law all Charges due and payable by it, including (i)€Charges imposed upon it, its income and profits, or any of its property (real, personal or mixed) and all Charges with respect to tax, social security and unemployment withholding with respect to its employees, and (ii)€lawful and valid claims for labor, materials, supplies and services or otherwise, before any thereof shall become past due.
	(b) Any Borrower may in good faith contest, by appropriate proceedings, the validity or amount of any Charges described in Section€5.2(a); provided, however, that (i)€adequate reserves with respect to such contest are maintained on the books of such Borrower in accordance with GAAP, (ii)€no Lien shall be imposed to secure payment of such Charges that is superior to any of the Liens securing the Obligations and such contest is maintained and prosecuted or defended continuously and with diligence and operates to suspend collection or enforcement of such Charges, (iii)€none of the Collateral becomes subject to forfeiture or loss as a result of such contest, (iv)€such Borrower shall promptly pay or discharge such contested Charges or claims and all additional charges, interest, penalties and expenses, if any, and shall deliver to the Agent evidence acceptable to the Agent of such compliance, payment or discharge, if such contest is terminated or discontinued adversely to such Borrower or the conditions set forth in this Section€5.2(b) are no longer met, and (v)€the Agent has not advised such Borrower in writing that the Agent reasonably believes that nonpayment or nondischarge thereof could have or result in a Material Adverse Effect.

	5.3 Books And Records.  Each Borrower shall keep adequate books and records with respect to its business activities in which proper entries, reflecting all financial transactions, are made in accordance with GAAP.
	5.4 Financial Covenants.  The Borrowers shall observe, perform and comply with all of the financial covenants (the “Financial Covenants”) set forth in Annex D.
	5.5 Insurance; Damage To Or Destruction Of Collateral.
	(a) The Borrowers shall, at their sole cost and expense, at all times until the Termination Date, insure the Collateral for its full replacement value and maintain commercially reasonable insurance protection against all risks for the Borrowers’ industry, size, and circumstances which is customary for similarly situated businesses and which is in form, coverage scope, and amounts and with insurers reasonably acceptable to the Agent, including maintaining the insurance policies described on Disclosure Schedule 3.15€as in effect on the date hereof or similar replacement policies in form and amounts and with insurers reasonably acceptable to the Agent.  Notwithstanding any determination by the Agent as to the acceptability of any insurer, it is expressly understood and agreed that the Borrowers, and not the Agent or any Lender, shall select the insurers providing the required coverages hereunder, except if any Borrower fails to obtain or maintain any such coverage and the Agent obtains and maintains the same as hereinafter provided.  Such policies of insurance (or the loss payable and additional insured endorsements delivered to the Agent) shall contain provisions pursuant to which the insurer agrees to provide thirty (30) days’ prior written notice to the Agent in the event of any non-renewal, cancellation or amendment of any such insurance policy.  If a Borrower at any time or times hereafter shall fail to obtain or maintain any of the insurance policies required above or to pay all premiums relating thereto, the Agent may at any time or times thereafter obtain and maintain such insurance policies and pay such premiums and take any other action with respect thereto which the Agent deems advisable; provided, however, that the Agent shall have no obligation to obtain insurance for such Borrower or pay any premiums therefor; provided, further, however, that if the Agent does obtain any such insurance, neither the Agent nor any Lender shall be deemed to have waived any Default or Event of Default arising from such  Borrower’s failure to maintain such insurance or pay any premiums therefor.  Any and all sums so disbursed, including attorneys’ fees, court costs and other charges related thereto, shall be payable on demand by the Borrowers to the Agent and shall be additional Obligations hereunder secured by the Collateral.
	(b) The Borrowers shall deliver to the Agent, in form and substance satisfactory to the Agent, endorsements to (i) all “All Risk” and business interruption insurance policies naming the Agent as loss payee, and (ii) all general liability and other liability insurance policies naming the Agent as additional insured.  The Borrowers irrevocably make, constitute and appoint the Agent (and all officers, employees or agents designated by the Agent), so long as any Default or Event of Default shall have occurred and be continuing or the anticipated insurance proceeds exceed Two Million Dollars ($2,000,000), as the Borrowers’ true and lawful agent and attorneyinfact for the purpose of making, settling and adjusting claims under such “All Risk” insurance policies, endorsing the name of the applicable Borrower on any check or other item of payment for the proceeds of such “All Risk” insurance policies and for making all determinations and decisions with respect to such “All Risk” insurance policies.  The Agent shall have no duty to exercise any rights or powers granted to it pursuant to the foregoing power-of-attorney.
	(c) If requested by the Agent, the Borrowers shall deliver to the Agent from time to time a report of a reputable insurance broker or consultant, satisfactory to the Agent, with respect to the adequacy of the Borrowers’ insurance coverages (including the risks covered, coverage limits, deductibles and other material provisions) and the recommendations (if any) of the broker or consultant for changes to such coverages, taking into account the Borrower’s industry, size, operations and other considerations deemed relevant by the broker or consultant in its professional judgment. 
	(d) The Borrowers shall promptly notify the Agent (i) of any loss, damage, or destruction to the Collateral in the amount of One Million Dollars ($1,000,000) or more if such loss, damage or destruction is covered by insurance, and (ii) of any loss, damage, or destruction to the Collateral in the amount of Two Hundred Fifty Thousand Dollars ($250,000) or more if such loss, damage or destruction is not covered by insurance.  If the damage or destruction is covered by insurance and if the proceeds of such insurance exceed Two Million Dollars ($2,000,000) in the aggregate, the net amount of such proceeds (after deducting the expenses, if any, incurred by the Agent in the collection or handling thereof) shall be applied, at the option of the Agent, either to prepay the Obligations in accordance with Section€1.2(b), or to replace, repair, restore or rebuild the Collateral in a diligent and expeditious manner with materials and workmanship of substantially the same quality as existed before the loss, damage or destruction. Notwithstanding the foregoing, such option may be exercised upon notice to the Agent by the Borrower suffering the casualty giving rise to such insurance proceeds if such casualty would not reasonably be expected to have a Material Adverse Effect and the insurance proceeds do not exceed Two Million Dollars ($2,000,000) in the aggregate; provided, however, that if such Borrower chooses to  replace, restore, repair or rebuild the property, but shall not have completed or entered into binding agreements to complete such replacement, restoration, repair or rebuilding within one hundred eighty (180) days of such casualty, the Agent may apply such insurance proceeds to the Obligations in accordance with Section€1.2(b).  To the extent not used to replace, repair, restore or rebuild the Collateral, such insurance proceeds shall be applied in accordance with Section€1.2(b).  Notwithstanding anything in this Section 5.5 to the contrary, the Agent’s and the Lenders’ rights to insurance proceeds from the loss, damage or destruction of real property leased or rented by a Borrower shall be subject to the superior rights, if any, of the lessor(s) of such property.

	5.6 Compliance With Laws.  The Borrowers shall comply with all federal, state, local and foreign laws and regulations applicable to it, including those relating to licensing (but excluding those relating to ERISA and labor matters and Environmental Laws and Environmental Permits, which are addressed elsewhere in this Agreement), except to the extent otherwise expressly permitted hereunder or to the extent that the failure to comply, individually or in the aggregate, would not have a Material Adverse Effect.  
	5.7 Supplemental Disclosure.  From time to time as may be reasonably requested by the Agent (which request will not be made more frequently than once each year absent the occurrence and continuance of a Default or an Event of Default), the Borrowers shall supplement each Disclosure Schedule hereto, or any representation or warranty herein or in any other Loan Document, with respect to any matter hereafter arising which, if existing or occurring at the date of this Agreement, would have been required to be set forth or described in such Disclosure Schedule or as an exception to such representation or warranty or which is necessary to correct any information in such Disclosure Schedule or representation or warranty which has been rendered inaccurate thereby (and, in the case of any supplements to any Disclosure Schedule, such Disclosure Schedule shall be appropriately marked to show the changes made therein); provided, however, that no such supplement to any such Disclosure Schedule or representation or warranty shall amend, supplement or otherwise modify such Disclosure Schedule or representation, or be or be deemed a waiver of any Default or Event of Default resulting from the matters disclosed therein, except as consented to by the Agent in writing.
	5.8 Intellectual Property.  Each Borrower will conduct its business and affairs without knowingly infringing or interfering with any Intellectual Property of any other Person in any material respect.
	5.9 Environmental Matters.  Each Borrower shall and shall cause each Person within its control owning or possessing any of the Collateral or participating in any aspect of the operations of such Borrower to (a)€conduct its operations and keep and maintain its Real Estate (whether owned, leased or subleased by such Borrower) in compliance with all Environmental Laws and Environmental Permits other than noncompliance which would not have a Material Adverse Effect, (b)€implement any and all investigation, remediation, removal and other response actions which are appropriate or necessary to maintain the Real Estate in the condition existing prior to any material Release of any Hazardous Material on, at, in, under, above, to, from or about any of the Real Estate or to otherwise comply with Environmental Laws and Environmental Permits pertaining to the presence, generation, treatment, storage, use, disposal, transportation or material Release of any such Hazardous Material, (c)€notify the Agent and Lenders promptly after such Borrower becomes aware of any violation of Environmental Laws or Environmental Permits or any Release on, at, in, under, above, to, from or about any Real Estate which is reasonably likely to result in Environmental Liabilities, individually or in the aggregate, in excess of Two Hundred Fifty Thousand Dollars ($250,000), and (d)€promptly forward to the Agent and the Lenders a copy of any order, notice, request for information or any communication or report received by such Borrower in connection with any such violation or Release or any other matter relating to any Environmental Laws or Environmental Permits that would result in Environmental Liabilities, individually or in the aggregate, in excess of Two Hundred Fifty Thousand Dollars ($250,000), in each case whether or not the Environmental Protection Agency or any Governmental Authority has taken or threatened to take any action in connection with any such violation, Release or other matter.  If the Agent at any time has a reasonable objective basis to believe that there may be a violation of any Environmental Laws or Environmental Permits by any Borrower or any Environmental Liability arising thereunder, or a Release of Hazardous Materials on, at, in, under, above, to, from or about any of its Real Estate, which, in each case, could reasonably be expected to have a Material Adverse Effect, then such Borrower shall, upon the Agent’s written request (i)€cause the performance of such environmental audits including subsurface sampling of soil and groundwater, and preparation of such environmental reports, at such Borrower’s expense, as the Agent may from time to time reasonably request, which audits, samples and reports shall be conducted or compiled by reputable environmental consulting firms acceptable to the Agent and shall be in form and substance reasonably acceptable to the Agent, and (ii)€permit the Agent or its representatives to have access to all Real Estate for the purpose of conducting such environmental audits and testing as the Agent deems appropriate, including subsurface sampling of soil and groundwater, and shall reimburse the Agent for the costs thereof.  
	5.10 Landlords’ Agreements; Mortgagee Agreements And Bailee Letters.  Each  Borrower shall obtain a landlord’s agreement, mortgagee agreement or bailee letter, as applicable, from the lessor of each leased property or mortgagee of owned property or with respect to any warehouse, processor or converter facility or other location as of the Closing Date set forth on Disclosure Schedule 5.10, which letter or agreement shall contain a waiver or subordination of all Liens or claims that the landlord, mortgagee or bailee may assert against the Inventory or Collateral at that location and which letter or agreement shall otherwise be satisfactory in form and substance to the Agent.  After the Closing Date, no real property or warehouse space shall be leased or acquired by any Borrower and no Inventory shall be shipped to a processor or converter under arrangements established after the Closing Date without the prior written consent of the Agent, which shall not be unreasonably withheld, delayed or conditioned; provided that such consent shall not be required with respect to Inventory located in a warehouse or other storage facility if the value of the Inventory, together with all other Inventory located in a warehouse or other storage facility, is less than Two Hundred Fifty Thousand Dollars ($250,000) or if a landlord or mortgagee agreement or bailee letter, as appropriate, satisfactory in form and substance to the Agent, shall first have been obtained with respect to such location.  Each Borrower shall timely and fully pay and perform its obligations under all leases and other agreements with respect to each leased location or public warehouse where any Collateral is or may be located, except to the extent that such amounts are being contested by such Borrower in good faith and cash reserves equal to such contested amounts are maintained by such Borrower for payment thereof.  To the extent otherwise permitted hereunder, if a Borrower proposes to acquire a fee ownership interest in Real Estate after the Closing Date, such Borrower shall, if required by the Agent, provide to the Agent a mortgage or deed of trust granting the Agent a first priority Lien with respect to obligations under Term Loan A and a second priority Lien with respect to obligations under Term Loan B on such Real Estate, together with environmental audits, mortgage title insurance commitment, real property survey, local counsel opinion(s), and, if required by the Agent, supplemental casualty insurance and flood insurance, and such other documents, instruments or agreements reasonably requested by the Agent, in each case, in form and substance reasonably satisfactory to the Agent. 
	5.11 Agreements With Management.  Each Borrower will obtain or maintain existing employment agreements, confidentiality agreements, and non-compete agreements and other relevant agreements reasonably satisfactory to the Agent from such officers and other members of senior management as are identified from time to time by the Agent.    
	5.12 Notices of Certain Transactions.  To the extent expressly permitted by this Agreement, the Borrowers may enter into secured or unsecured borrowing transactions, including leasing transactions, without obtaining the consent of the Agent.  In the case of any such transaction or series of related transactions in excess of One Million Dollars ($1,000,000), notwithstanding the fact that the consent of the Agent is not required, the Borrower entering into the same shall give contemporaneous notice of the transaction to the Agent and, upon request by the Agent, provide the Agent with copies of all transaction documents relating thereto.  In the event that any Payor contract representing ten percent (10%) or more of a Borrower’s annual net patient service revenues is terminated or substantially amended, such Borrower shall give notice of such termination or amendment within five (5) Business Days after the occurrence thereof and shall provide the Agent with copies of all notices, correspondence, and transaction documents relating thereto.
	5.13   Compliance Certificate.  Each and every time that any Borrower proposes to incur or receive an advance of any Capital Leases, Subordinated Debt or Indebtedness for Capital Expenditures pursuant to Section 6.3, such Borrower shall deliver a Compliance Certificate to the Agent, at least three (3) Business Days in advance of the date scheduled for such proposed transaction (or prior to submitting a request for an advance referred to in clause (a) above), certifying (1) compliance with each of the Financial Covenants set forth on Annex D on a pro forma basis after giving effect to such proposed transaction, (2) the date proposed for completing such transaction, (3) that no Default or Event of Default has occurred and is continuing, or will have occurred and be continuing, at the proposed time of making such transaction, and (4) that the consummation of such transaction will not cause, create, or result in a Default or an Event of Default.  So long as such Compliance Certificate is received by the Agent within the prescribed time period and is reasonably satisfactory to the Agent, then such Borrower shall be permitted to complete such proposed transaction within forty-five (45) Business Days after the proposed date of the transaction set forth in the Compliance Certificate.  If the proposed transaction is not completed within such period, then such Borrower will again be required to submit a similar Compliance Certificate to the Agent as a condition precedent to the undertaking of such proposed transaction.
	5.14   Minimum Capital Expenditures.  The Borrowers shall make such Capital Expenditures as shall be necessary or appropriate in order to keep their respective facilities in proper condition and working order.  The Borrowers shall make Capital Expenditures for such purpose aggregating not less than Five Million Dollars ($5,000,000) annually.  
	5.15 Further Assurances.  Each Borrower agrees that it will, at its expense and upon request of the Agent, duly execute and deliver, or cause to be duly executed and delivered, to the Agent and the Lenders such further instruments, and will do and cause to be done such further acts, as may be necessary or proper in the reasonable opinion of the Agent to carry out more effectively the provisions and purposes of this Agreement or any Loan Document.  Without limiting the generality of the foregoing, it is expressly understood and agreed that, except as otherwise provided in the Collateral Documents, the Borrowers’ Obligations shall at all times be secured by perfected Liens, with the priorities specified in this Agreement and the Collateral Documents and subject only to Permitted Encumbrances, on Collateral consisting of all assets of the Borrowers.  Accordingly, if any such assets required to be included in the Collateral, whether now existing or hereafter acquired or arising, are not subject to the requisite Lien securing the Obligations, the Borrower that owns such assets shall notify the Agent in writing of such fact immediately upon learning of the same, and shall take such further actions and execute and deliver such further documents, including additional Collateral Documents or amendments to Collateral Documents, as the Agent determines in its discretion to be reasonably necessary or appropriate to remedy the situation.

	6. NEGATIVE COVENANTS
	6.1 Mergers, Subsidiaries, Etc.  No Borrower shall, directly or indirectly, by operation of law or otherwise, (a)€form or acquire any Subsidiary, (b) merge or consolidate with, acquire all or substantially all of the assets of, transfer all or substantially all of its assets to, or otherwise combine with or acquire, any Person, or (c) convert into any other type of entity or any entity incorporated, organized, or formed under the laws of any jurisdiction other than the State of Hawaii.
	6.2 Investments, Loans And Advances.  Except as otherwise expressly permitted by this Section 6, or in Disclosure Schedule 6.2, no Borrower shall make or permit to exist any investment in, or make, accrue or permit to exist loans or advances of money to, any Person, through the direct or indirect lending of money, holding of securities or otherwise, except for investments in (a)€marketable direct obligations issued or unconditionally guaranteed by the United States of America or any agency thereof maturing within one€(1) year from the date of acquisition thereof, (b)€commercial paper maturing no more than one€(1) year from the date of creation thereof and currently having the highest rating obtainable from either Standard & Poor’s Ratings Group or Moody’s Investors Service, Inc., (c)€certificates of deposit, maturing no more than one€(1) year from the date of creation thereof, issued by commercial banks incorporated under the laws of the United States of America, each having combined capital, surplus and undivided profits of not less than Three Hundred Million Dollars ($300,000,000) and having a senior unsecured credit rating of “A” or better by a nationally recognized rating agency (an “A€Rated Bank”), (d)€time deposits, maturing no more than thirty€(30) days from the date of creation thereof with A Rated Banks, and (e) mutual funds that invest solely in one or more of the investments described in clauses (a) through (d) above.   
	6.3 Indebtedness.  The Borrowers shall not create, incur, assume or permit to exist any Indebtedness, except (without duplication) (a)€the Loans and the other Obligations, (b)€Capital Leases, as identified on Disclosure Schedule 6.3, (c) other Indebtedness in existence as of the Closing Date, as identified on Disclosure Schedule 6.3, (d) unsecured trade payables in the ordinary course of business, (e) Subordinated Debt, (f) Indebtedness for Capital Expenditures relating to building renovations and building additions up to a maximum amount at any time outstanding of Seven Million Dollars ($7,000,000) in aggregate unpaid principal amount, and (g)€any extension, renewal or refinancing of any of the foregoing, provided that the principal amount of any such Indebtedness, the interest rate thereon and the scheduled payments of principal and interest with respect thereto may not be increased without the prior consent of the Agent.  The Borrowers shall not, as guarantors, create, incur, assume or permit to exist any Guaranteed Indebtedness.
	6.4 Affiliate Transactions and Employee Loans.  Except for transactions in existence on the Closing Date, as identified on Disclosure Schedule€6.4(a), no Borrower shall (a) enter into or be a party to any transaction with any Affiliate or any officer, director or employee thereof (other than compensation paid to employees of such Borrower) in an aggregate amount greater than Two Hundred Fifty Thousand Dollars ($250,000) per person in any Fiscal Year, or (b) advance any funds or extend credit to any officer, director, employee or Affiliate of such Borrower, except for proper business expenses incurred by officers, directors, or employees on the Borrower’s behalf in the ordinary course of business.
	6.5 Capital Structure And Business.  Except for insubstantial deviations, no  Borrower shall (a)€make any changes in any of its business objectives, purposes or operations which would in any way adversely affect the repayment of the Loans or any of the other Obligations or have or result in a Material Adverse Effect, (b)€make any change in its capital structure as described on Disclosure Schedule€3.7, (c)€amend its Articles of Incorporation or Bylaws in a manner which would adversely affect the Agent or any Lender or such Borrower’s duty or ability to repay the Obligations, or (d)€engage in any business other than the businesses currently engaged in by them or businesses reasonably related thereto.   
	6.6 Liens.  The Borrowers shall not create, incur, assume or permit to exist any Lien on or with respect to their properties or assets (whether now owned or hereafter acquired) except for (a) Permitted Encumbrances, (b)€Liens in existence on the date hereof and identified on  Disclosure Schedule 3.5, (c)€Liens securing Subordinated Debt, (d)€ subordinate Liens for Capital Expenditures permitted by Section 6.3(f), and (e) Liens on Equipment under Capital Leases permitted by Section 6.3(b).
	6.7 Disposition of Assets.  No Borrower shall sell, transfer, convey, assign or otherwise dispose of any of its assets, other than (a)€the sale of Inventory in the ordinary course of business, (b) the sale, transfer, conveyance, assignment or other disposition of Equipment and Fixtures having a value not exceeding Five Hundred Thousand Dollars ($500,000) in the aggregate in any Fiscal Year, or (c) the sale, transfer, conveyance, assignment or other disposition of Equipment and Fixtures the net proceeds of which are applied and used to replace such Equipment and Fixtures with assets of comparable utility and value.  With respect to any disposition of assets permitted pursuant to clause€(b) of this Section€6.7, the Agent agrees, on reasonable prior written notice from the Borrower proposing such disposition, to release its Lien for the benefit of the Agent and the Lenders on such assets or other properties in order to permit such Borrower to effect such disposition and shall execute and deliver to such Borrower, at the Borrower’s expense, appropriate termination statements and other releases as reasonably requested by the Borrower.  In the case of any disposition of assets other than as permitted above, the consent of the Agent shall be required and such consent may be conditioned, in the discretion of the Agent, upon the application of the disposition proceeds to the prepayment of the Loans pursuant to Section 1.2(b). 
	6.8 ERISA.  The Borrowers shall not cause or permit to occur, or cause or permit any ERISA Affiliate to cause or permit to occur, (a) an event which could result in the imposition of a Lien under Section€412 of the IRC or Section€302 or 4068 of ERISA, or (b) an ERISA Event which would have a Material Adverse Effect.
	6.9 Hazardous Materials.  The Borrowers shall not cause or permit a Release of any Hazardous Material on, at, in, under, above, to, from or about any of the Real Estate where such Release would (a)€violate in any respect, or form the basis for any Environmental Liabilities under, any Environmental Laws or Environmental Permits or (b)€otherwise adversely impact the value or marketability of any of the Real Estate or any of the Collateral, other than such violations or Environmental Liabilities which would not have a Material Adverse Effect.
	6.10 SaleLeasebacks.  The Borrowers shall not engage in any saleleaseback, synthetic lease or similar transaction involving any of their assets.
	6.11 Cancellation Of Indebtedness.  The Borrowers shall not cancel any claim or debt owing to them, except for reasonable consideration negotiated on an arm’slength basis and in the ordinary course of its business consistent with past practices.
	6.12 Change Of Corporate Name Or Location; Change Of Fiscal Year.  No Borrower shall (a)€change its name as it appears in official filings in the jurisdiction of its incorporation, organization or formation, (b)€change its chief executive office, principal place of business, corporate offices or warehouses or locations at which Collateral is held or stored, or the location of its records concerning the Collateral, (c) change the type of entity that it is, (d)€change any organization identification number issued by its jurisdiction of incorporation, organization or formation, or (e) change its jurisdiction of incorporation, organization or formation, in each case without at least thirty€(30) days’ prior written notice to the Agent and after the Agent’s written acknowledgment that any reasonable action requested by the Agent in connection therewith, including any action necessary to continue the perfection of any Liens in favor of the Agent for the benefit of the Agent and the Lenders in any Collateral, has been completed or taken, and provided, further, that any such new location shall be in the United States.  Without limiting the generality of the foregoing, no Borrower shall change its name, identity or corporate structure in any manner which might make any financing or continuation statement filed in connection with any Loan Document seriously misleading within the meaning of Sections€490:9-506 through 490:9-508 of the Code or any other then applicable provision of the Code except upon prior written notice to the Agent and after the Agent’s written acknowledgment that any reasonable action requested by the Agent in connection therewith, including any action necessary to continue the perfection of any Liens in favor of the Agent for the benefit of the Agent and the Lenders in any Collateral, has been completed or taken.  No Borrower shall change its Fiscal Year.
	6.13 No Impairment Of Intercompany Transfers.  No Borrower shall directly or indirectly enter into or become bound by any agreement, instrument, indenture or other obligation (other than this Agreement and the other Loan Documents or as required by law, rule or regulation applicable to the operations of such Borrower) which could directly or indirectly restrict, prohibit or require the consent of any Person with respect to the payment of dividends or distributions or the making or repayment of intercompany loans by a Subsidiary of such  Borrower to the Borrower.
	6.14 Leases.  No Borrower shall enter into any operating lease for Equipment or Real Estate, if the aggregate of all such operating lease payments payable in any year due from or payable by such Borrower would exceed One Million Dollars ($1,000,000); provided, however, that lease payments pursuant to the leases with respect to the Real Estate set forth on Disclosure Schedule 3.5 (or any lease approved by the Agent in advance as a replacement for any expired or terminated lease with respect to the Real Estate set forth on Disclosure Schedule 3.5) shall not be included in calculating the aggregate amount of such operating lease payments.

	7. EVENTS OF DEFAULT; RIGHTS AND REMEDIES
	7.1 Events Of Default.  The occurrence of any one or more of the following events (regardless of the reason therefor) shall constitute an “Event of Default” hereunder:
	(a) The Borrowers fail to make any payment of principal of, or interest on, any Loan or any of the other Obligations when due and payable.
	(b) The Borrowers€fail to pay or reimburse the Agent or any Lender for any expense reimbursable hereunder or under any other Loan Document within ten (10) days following the Agent’s written demand for such reimbursement or payment of expenses.
	(c) The Borrowers shall fail or neglect to perform, keep or observe any of the provisions of Sections 5.1, 5.2, 5.4, 6.1, 6.2, 6.3, 6.5, 6.6, 6.7, 6.10, 6.11, 6.12 or 6.14, or any of the provisions set forth in Annex D..
	(d) The Borrowers shall fail or neglect to perform, keep or observe any of the provisions of Sections 4, 5 or 6 (other than those matters provided in subsection (c) above) or any provisions set forth in Annex B or Annex C, respectively, and the same shall remain unremedied for ten€(10) days or more.
	(e) The Borrowers shall fail or neglect to perform, keep or observe any other provision of this Agreement or any of the other Loan Documents (other than any provision embodied in or covered by any other clause of this Section€7.1) and the same shall remain unremedied for thirty (30) days or more.
	(f) A default or breach shall occur under any other agreement, document or instrument to which any Borrower is a party which is not cured within any applicable grace period set forth in such agreement, document or instrument, and such default or breach (i)€involves the failure to make any payment when due in respect of any Indebtedness (other than the Obligations) or operating lease of such Borrower in excess of One Million Dollars ($1,000,000) in the aggregate, or (ii)€causes, or permits any holder of such Indebtedness or operating lease or a trustee to cause, such Indebtedness or operating lease or a portion thereof in excess of Five Hundred Thousand Dollars ($500,000), in the aggregate, to become due prior to its stated maturity or prior to its regularly scheduled dates of payment, regardless of whether such default is waived, or such right is exercised, by such holder or trustee.
	(g) Any representation or warranty herein or in any Loan Document or in any written statement, report, financial statement or certificate made or delivered to the Agent or any Lender by the Borrowers is untrue or incorrect in any material respect as of the date when made or deemed made.
	(h) Assets of any Borrower with a fair market value of Two Hundred Fifty Thousand Dollars ($250,000) or more in the aggregate shall be attached, seized, levied upon or subjected to a writ or distress warrant, or come within the possession of any receiver, trustee, custodian or assignee for the benefit of creditors of a Borrower and such condition continues for thirty (30) days or more.
	(i) A case or proceeding shall have been commenced against a Borrower seeking a decree or order in respect of such Borrower (i)€under Title 11 of the United States Code, as now constituted or hereafter amended or any other applicable federal, state or foreign bankruptcy or other similar law, (ii)€appointing a custodian, receiver, liquidator, assignee, trustee or sequestrator (or similar official) for such Borrower or a Subsidiary or of any substantial part of any such Person’s assets, or (iii)€ordering the windingup or liquidation of the affairs of such  Borrower or a Subsidiary, and such case or proceeding shall remain undismissed or unstayed for sixty€(60) days or more or such court shall enter a decree or order granting the relief sought in such case or proceeding.
	(j) A Borrower (i)€shall file a petition seeking relief under Title 11 of United States Code, as now constituted or hereafter amended, or any other applicable federal, state or foreign bankruptcy or other similar law, (ii)€shall fail to contest in a timely and appropriate manner or shall consent to the institution of proceedings thereunder or to the filing of any such petition or to the appointment of or taking possession by a custodian, receiver, liquidator, assignee, trustee or sequestrator (or similar official) of such Borrower or a Subsidiary or of any substantial part of any such Person’s assets, (iii)€shall make an assignment for the benefit of creditors, (iv)€shall take any action in furtherance of any of the foregoing, or (v)€shall admit in writing its inability to, or shall be generally unable to, pay its debts as such debts become due.
	(k) A final judgment or judgments for the payment of money in excess of Five Hundred Thousand Dollars ($500,000) in the aggregate at any time outstanding shall be rendered against any Borrower unless (i) within sixty€(60) days after the entry thereof, the same shall have been discharged or execution thereof stayed or bonded pending appeal, or shall have been discharged prior to the expiration of any such stay, or (ii) the amount of the judgment or judgments in question is fully covered by insurance (subject to applicable deductibles) and the Agent receives evidence of such coverage reasonably satisfactory to it.
	(l) Any material provision of any Loan Document shall for any reason cease to be valid, binding and enforceable in accordance with its terms (or the Borrowers or any of them shall challenge the enforceability of any Loan Document or shall assert in writing, or engage in any action or inaction based on any such assertion, that any provision of any of the Loan Documents has ceased to be or otherwise is not valid, binding and enforceable in accordance with its terms), or any security interest created under any Loan Document shall cease to be a valid and perfected first priority security interest or Lien with respect to obligations under Term Loan A or a valid and perfected second priority security interest or Lien with respect to obligations under Term Loan B (except as otherwise permitted herein or therein) in any of the Collateral purported to be covered thereby.
	(m) A breach, default, or event of default shall have occurred and be continuing (i) for at least thirty (30) days under either of the Weinberg Space Leases, or (ii) for at least thirty (30) days under that certain Equipment Lease Agreement No. 2375 dated June 30, 2003, by and among Bank of Hawaii, SFMC, and SFMC-West, as supplemented by Exhibits 1631 and 1632 thereto, and assigned to the Borrowers.

	7.2 Remedies.
	(a) If any Default or Event of Default shall have occurred and be continuing, the Agent may, without prior notice, (a) increase the rate of interest applicable to the Loans to the Default Rate, (b)€declare all or any portion of the Obligations, including all or any portion of any Loan, to be forthwith due and payable, all without presentment, demand, protest or further notice of any kind, each of which are expressly waived by the Borrowers, and (c)€exercise any rights and remedies provided to the Agent and the Lenders under the Loan Documents and/or at law or equity, including all remedies provided under the Code; provided, however, that upon the occurrence of an Event of Default specified in Sections€7.1(h), (i) or (j), the Loans and all of the other Obligations shall become immediately due and payable without declaration, notice or demand by any Person.  In any such event, the Agent shall give written notice to the Borrowers of any action taken pursuant to the foregoing within a reasonable time after such action is taken. 

	7.3 Waivers By Borrowers.  Except as otherwise provided in this Agreement or by applicable law, each Borrower irrevocably (a) waives presentment, demand and protest and notice of presentment, dishonor, notice of intent to accelerate, notice of acceleration, protest, default, nonpayment, maturity, release, compromise, settlement, extension or renewal of any or all commercial paper, accounts, contract rights, documents, instruments, chattel paper and guaranties at any time held by the Agent or any Lender on which such Borrower may in any way be liable, and ratifies and confirms whatever the Agent or any Lender may do in this regard, (b)€waives all rights to notice and a hearing prior to the Agent’s or any Lender’s taking possession or control of, or to the Agent’s or any Lender’s replevy, attachment or levy upon, the Collateral or any bond or security which might be required by any court prior to allowing the Agent or any Lender to exercise any of its remedies, and (c) waives the benefit of all valuation, appraisal, marshaling, redemption, and exemption laws.  

	8. SUCCESSORS AND ASSIGNS
	8.1 Successors And Assigns.  The Loan Documents shall be binding on and shall inure to the benefit of the Borrowers, the Agent and each Lender and their respective successors and assigns (including, in the case of a Borrower, a debtor-in-possession on behalf of such  Borrower), except as otherwise provided herein or therein.  The Borrowers may not assign, transfer, hypothecate or otherwise convey their rights, benefits, obligations or duties under any of the Loan Documents without the prior express written consent of the Agent.  Any such purported assignment, transfer, hypothecation or other conveyance by a Borrower without the prior express written consent of the Agent shall be null and void ab initio.  The terms and provisions of this Agreement are for the purpose of defining the relative rights and obligations of the Borrowers, the Agent and each Lender with respect to the transactions contemplated hereby and no Person shall be a third party beneficiary of any kind of any of the terms and provisions of any of the Loan Documents.

	9. MISCELLANEOUS
	9.1 Complete Agreement; Modification Of Agreement.  The Loan Documents constitute the complete agreement among the parties with respect to the subject matter thereof, and the Loan Documents may not be modified, altered or amended except as set forth in Section€9.2 below.  Any letter of interest, proposal letter, term sheet, commitment letter or fee letter between or among the Borrowers, the Agent and any Lender or any of their respective affiliates, predating this Agreement and relating to a financing of substantially similar form, purpose or effect shall be superseded by this Agreement.  
	9.2 Amendments And Waivers.  Neither this Agreement nor any other Loan Document nor any of the terms or provisions hereof or thereof may be changed, waived, discharged or terminated unless such change, waiver, discharge or termination is in writing signed by the Borrowers (except with respect to matters exclusively between the Agent and the Lenders) and by the Agent on behalf of the Agent and the Lenders; provided, however, that no such change, waiver, discharge or termination shall, without the consent of each affected Lender, (a)€extend the scheduled final maturity of either Loan, or any portion thereof, or reduce the rate or extend the time of payment of interest (other than as a result of waiving the imposition of any Default Rate) thereon, or reduce the principal amount thereof, (b)€release Collateral (except as expressly permitted by the Loan Documents), (c)€amend, modify or waive any provision of this Section€9.2, or Section 9.3, or (d)€consent to the assignment or transfer by a Borrower of any of its rights and obligations under this Agreement.
	9.3 Fees And Expenses.  The Borrowers shall, no later than five€(5) Business Days after written notice thereof, reimburse the Agent for all fees, costs and expenses, including the reasonable fees, costs and expenses of counsel or other advisors (including environmental and management consultants and appraisers) for advice, assistance, or other representation in connection with:
	(a) any amendment, modification or waiver of, or consent with respect to, any of the Loan Documents or advice in connection with the administration of the Loans made pursuant hereto or its rights hereunder or thereunder;
	(b) any Litigation (whether instituted by the Agent, any Lender, any Borrower or any other Person) in any way relating to the Collateral, any of the Loan Documents or any other agreement to be executed or delivered in connection therewith or herewith, whether as party, witness, or otherwise, including any Litigation, and any appeal or review thereof, in connection with a case commenced by or against a Borrower or any other Person that may be obligated to the Agent or any Lender by virtue of the Loan Documents, including any such litigation, contest, dispute, suit, proceeding or action arising in connection with any work-out or restructuring of the Loans during the pendency of one or more Events of Default, but excluding any Litigation brought by a Borrower against the Agent or the Lenders based on a claim that it or they have breached their obligations under the Loan Documents, if it is determined in a final and nonappealable decision by a court of competent jurisdiction that such Borrower is the Prevailing Party in such Litigation;
	(c) any attempt to enforce any remedies of the Agent or any Lender against the Borrowers or any other Person that may be obligated to the Agent or any Lender by virtue of any of the Loan Documents, including any such attempt to enforce any such remedies in the course of any work-out or restructuring of the Loans during the pendency of one or more Events of Default;
	(d) any work-out or restructuring of the Loans during the pendency of one or more Events of Default; and
	(e) efforts to (i)€monitor the Loans or any of the other Obligations, (ii)€evaluate, observe or assess any Borrower or its affairs, and (iii)€verify, protect, evaluate, assess, appraise, collect, sell, liquidate or otherwise dispose of any of the Collateral, including, as to each clause of this Section€9.3, all reasonable attorneys’ and other professional and service providers’ fees arising from such services, including those in connection with any appellate or bankruptcy proceedings.  

	9.4 No Waiver.  Any failure by the Agent or any Lender, at any time or times, to require strict performance by the Borrowers of any provision of any of the Loan Documents shall not waive, affect or diminish any right of the Agent or any Lender thereafter to demand strict compliance and performance therewith.  Any suspension or waiver of an Event of Default shall not suspend, waive or affect any other Event of Default whether the same is prior or subsequent thereto and whether the same or of a different type.  None of the undertakings, agreements, warranties, covenants and representations of the Borrowers contained in this Agreement or any of the other Loan Documents and no Default or Event of Default shall be deemed to have been suspended or waived by the Agent or any Lender, unless such suspension or waiver is by a written instrument signed by an officer or other authorized employee of the Agent and directed to the Borrowers specifying such suspension or waiver.
	9.5 Remedies.  The Agent’s and each Lender’s rights and remedies under this Agreement shall be cumulative and nonexclusive of any other rights and remedies which the  Agent or any Lender may have under any other agreement, including without limitation the other Loan Documents, by operation of law or otherwise.  Recourse to the Collateral shall not be required.
	9.6 Severability.  Wherever possible, each provision of this Agreement and the other Loan Documents shall be interpreted in such a manner as to be effective and valid under applicable law, but if any provision of this Agreement shall be prohibited by or invalid under applicable law, such provision shall be ineffective to the extent of such prohibition or invalidity, without invalidating the remainder of such provision or the remaining provisions of this Agreement.
	9.7 Conflict Of Terms.  Except as otherwise provided in this Agreement or any of the other Loan Documents by specific reference to the applicable provisions of this Agreement, if any provision contained in this Agreement is in conflict with, or inconsistent with, any provision in any of the other Loan Documents, the provision contained in this Agreement shall govern and control.
	9.8 Information.  The Agent and each Lender may disclose, from time to time,  information regarding the Borrowers and their Affiliates (a)€to Persons employed or engaged by the Agent and each Lender in evaluating, approving, structuring or administering the Loans, (b)€to any bona fide assignee or participant or potential assignee or participant (and any such bona fide assignee or participant or potential assignee or participant may disclose such information to others to the same extent as permitted on the part of the Agent and the Lenders under this Section€9.8), (c)€as required or requested by any Governmental Authority or reasonably believed by the Agent or any Lender to be compelled by any court decree, subpoena or legal order or process, (d)€as, on the advice (which need not be in writing) of the Agent’s or any Lender’s counsel, required by law, (e)€in connection with the exercise of any right or remedy under the Loan Documents or in connection with any Litigation to which the Agent or any Lender is a party, or (f) that ceases to be confidential through no fault of the Agent or any Lender.  The Agent, each Lender, and each other Person to whom disclosure is permitted pursuant to this Section 9.8, shall hold in strict confidence any non-public information provided by the Borrowers, their Affiliates or their respective agents and representatives, and agree to refrain from disclosing any such non-public information to any Person other than as expressly permitted in this Agreement and to use such non-public information only for the purposes contemplated by this Agreement. 
	9.9 GOVERNING LAW.  EXCEPT AS OTHERWISE EXPRESSLY PROVIDED IN ANY OF THE LOAN DOCUMENTS (AND IN ANY SUCH CASE, STRICTLY LIMITED TO THE EXTENT PROVIDED), IN ALL RESPECTS, INCLUDING ALL MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE, THE LOAN DOCUMENTS AND THE OBLIGATIONS SHALL BE GOVERNED BY, AND INTERPRETED AND ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF HAWAII APPLICABLE TO CONTRACTS MADE AND PERFORMED IN THAT STATE (WITHOUT GIVING EFFECT TO PRINCIPLES OF CONFLICT OF LAWS OR THE CHOICE OF LAW RULES OF ANY JURISDICTION TO THE EXTENT THAT THE APPLICATION OF THE LAWS OF ANY JURISDICTION OTHER THAN THE STATE OF HAWAII WOULD BE REQUIRED OR PERMITTED THEREBY) AND ANY APPLICABLE LAWS OF THE UNITED STATES OF AMERICA.  EACH BORROWER HEREBY CONSENTS AND AGREES THAT THE STATE OR FEDERAL COURTS LOCATED IN THE CITY AND COUNTY OF HONOLULU, STATE OF HAWAII SHALL HAVE EXCLUSIVE JURISDICTION TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES BETWEEN OR AMONG ANY OF THE PARTIES HERETO PERTAINING TO THIS AGREEMENT OR ANY OF THE OTHER LOAN DOCUMENTS OR TO ANY MATTER ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE OTHER LOAN DOCUMENTS, PROVIDED, HOWEVER, THAT NOTHING IN THIS AGREEMENT SHALL BE DEEMED OR OPERATE TO PRECLUDE THE AGENT OR ANY LENDER FROM BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION TO REALIZE ON THE COLLATERAL OR ANY OTHER SECURITY FOR THE OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE AGENT OR ANY LENDER.  EACH BORROWER EXPRESSLY SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR SUIT COMMENCED IN ANY SUCH COURT, AND HEREBY WAIVES ANY OBJECTION WHICH SUCH BORROWER MAY HAVE BASED UPON LACK OF PERSONAL JURISDICTION, IMPROPER VENUE OR INCONVENIENT FORUM (FORUM NON CONVENIENS) AND HEREBY CONSENTS TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY SUCH COURT.  EACH BORROWER HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS, COMPLAINT AND OTHER PROCESS ISSUED IN ANY SUCH ACTION OR SUIT AND AGREES THAT SERVICE OF SUCH SUMMONS, COMPLAINTS AND OTHER PROCESS MAY BE MADE BY REGISTERED OR CERTIFIED MAIL ADDRESSED TO THE BORROWER AT THE ADDRESS SET FORTH IN ANNEX€F OF THIS AGREEMENT AND THAT SERVICE SO MADE SHALL BE DEEMED COMPLETED UPON THE EARLIER OF THE BORROWER’S ACTUAL RECEIPT THEREOF OR TWO (2) BUSINESS DAYS AFTER DEPOSIT IN THE U.S. MAILS, PROPER POSTAGE PREPAID.
	9.10 Notices.  Except as otherwise provided herein, whenever it is provided herein that any notice, demand, request, consent, approval, declaration or other communication shall or may be given to or served upon any of the parties by any other party, or whenever any of the parties desires to give or serve upon any other party any communication with respect to this Agreement or any of the Loan Documents, each such notice, demand, request, consent, approval, declaration or other communication shall be in writing and shall be deemed to have been validly served, given or delivered (a)€upon the earlier of actual receipt and two (2) Business Days after deposit in the United States mail, registered or certified mail, return receipt requested, with proper postage prepaid, (b)€upon transmission during business hours on any Business Day, or, if after 5:00 p.m. (HST) on a Business Day or at any time on a day which is not a Business Day, then as of 9:00 a.m. (HST) on the next succeeding Business Day, when sent by telecopy, electronic mail, or other similar facsimile transmission (with such telecopy, electronic mail, or facsimile promptly confirmed by delivery of a copy by personal delivery or United States mail as otherwise provided in this Section€9.10), (c)€one (1) Business Day after deposit with a reputable overnight courier with all charges prepaid or (d)€when delivered, if handdelivered by messenger, all of which communications shall be addressed to the party to be notified and sent to the address, facsimile number, or electronic mail address indicated on Annex E or to such other address (or facsimile number or electronic mail address) as may be substituted by notice given as herein provided.  The giving of any notice required hereunder may be waived in writing by the party entitled to receive such notice.  Failure or delay in delivering copies of any notice, demand, request, consent, approval, declaration or other communication to any Person (other than the Borrowers, the Lenders, or the Agent) designated on Annex E to receive copies shall in no way adversely affect the effectiveness of such notice, demand, request, consent, approval, declaration or other communication.  The Chief Administrative Officer of the Agent (or any other individual designated by the Agent from time to time with written notice given to the Borrowers) shall act as the Agent’s representative to receive from the Borrowers all notices, respond to all requests made by the Borrowers for waiver or consent, and to otherwise communicate with the Borrowers for all purposes of this Agreement and the Loan Documents, and the Agent shall cause its representative to respond to requests made by the Borrowers and to communicate with the Borrowers in a timely and commercially reasonable manner.
	9.11 Section Titles.  The Section titles and Table of Contents contained in this Agreement are and shall be without substantive meaning or content of any kind whatsoever and are not a part of the agreement among the parties hereto.
	9.12 Counterparts.  This Agreement may be executed in any number of separate counterparts, each of which shall collectively and separately constitute one agreement.  Electronically transmitted or facsimile copies of original signature pages shall be deemed to be, and shall be legally effective as, originally signed signature pages for all purposes of this Agreement.
	9.13 WAIVER OF JURY TRIAL.  BECAUSE DISPUTES ARISING IN CONNECTION WITH COMPLEX FINANCIAL TRANSACTIONS ARE MOST QUICKLY AND ECONOMICALLY RESOLVED BY AN EXPERIENCED AND EXPERT PERSON AND THE PARTIES WISH APPLICABLE STATE AND FEDERAL LAWS TO APPLY (RATHER THAN ARBITRATION RULES), THE PARTIES DESIRE THAT THEIR DISPUTES BE RESOLVED BY A JUDGE APPLYING SUCH APPLICABLE LAWS.  THEREFORE, TO ACHIEVE THE BEST COMBINATION OF THE BENEFITS OF THE JUDICIAL SYSTEM AND OF ARBITRATION, EACH OF THE PARTIES HERETO WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, SUIT, OR PROCEEDING BROUGHT TO RESOLVE ANY DISPUTE, WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE, AMONG THE  AGENT, ANY LENDER AND THE BORROWERS ARISING OUT OF, CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THE RELATIONSHIP ESTABLISHED BETWEEN OR AMONG THEM IN CONNECTION WITH THIS AGREEMENT OR ANY OF THE OTHER LOAN DOCUMENTS OR THE TRANSACTIONS RELATING HERETO AND THERETO.
	9.14 Reinstatement.  Unless otherwise determined by a court of competent jurisdiction in a final, non-appealable decree, this Agreement shall remain in full force and effect and continue to be effective should any petition be filed by or against any Borrower for liquidation or reorganization, should any Borrower become insolvent or make an assignment for the benefit of any creditor or creditors or should a receiver or trustee be appointed for all or any significant part of such Borrower’s assets, and this Agreement shall continue to be effective or to be reinstated, as the case may be, if at any time payment and performance of the Obligations, or any part thereof, is, pursuant to applicable law, rescinded or reduced in amount, or must otherwise be restored or returned by any obligee of the Obligations, whether as a “voidable preference,” “fraudulent conveyance,” or otherwise, all as though such payment or performance had not been made.  Unless otherwise determined by a court of competent jurisdiction in a final, non-appealable decree, in the event that any payment, or any part thereof, is rescinded, reduced, restored or returned, the Obligations shall be reinstated and deemed reduced only by such amount paid and not so rescinded, reduced, restored or returned.
	9.15 No Strict Construction.  The parties hereto have participated jointly in the negotiation and drafting of this Agreement.  In the event an ambiguity or question of intent or interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any provisions of this Agreement.

	10. THE AGENT
	10.1 Appointment, Powers And Immunities.  Each Lender hereby irrevocably appoints and authorizes the System to act as Agent under the Loan Documents with such powers as are specifically delegated to the Agent by the terms of the Loan Documents, together with such other powers as are reasonably incidental thereto.   
	10.2 Reliance By Agent.  The Agent shall be entitled to rely upon any certification, notice or other communication (including any thereof by telephone, facsimile transmission, or electronic mail) believed by it to be genuine and correct and to have been signed or sent by or on behalf of the proper Person or Persons, and upon advice and statements of legal counsel, independent accountants and other experts selected by the Agent.
	10.3 Reliance By Borrower.  The Borrowers shall be entitled to rely upon any certification, notice or other communication (including any thereof by telephone, facsimile transmission, or electronic mail), instrument or agreement provided by the Agent hereunder, and any of the foregoing so provided by the Agent shall be binding upon the Lenders.   
	10.4 Defaults.  The Agent shall not be deemed to have knowledge or notice of the occurrence of a Default (other than the non-payment of principal of or interest on the Loans ) unless such Agent has received notice from a Lender or a Borrower specifying such Default which states that such notice is a “Notice of Default.”  
	10.5 Resignation Of the Agent.  Subject to the appointment and acceptance of a successor Agent as provided below, the Agent may resign at any time by giving notice thereof to the other Lenders and the Borrowers.  Upon any such resignation, the Lenders shall have the right to appoint a successor Agent.  If no successor Agent shall have been so appointed by the Lenders nor shall a successor Agent have accepted such appointment within thirty€(30) days after the resigning Agent gives notice of resignation, then the resigning Agent may, on behalf of the Lenders, appoint a successor Agent.  Upon the acceptance of any appointment as an Agent hereunder by a successor Agent, such successor Agent shall thereupon succeed to and become vested with all the rights, powers, privileges and duties of the resigning Agent, and the resigning Agent shall be discharged from its duties and obligations hereunder.  After any resigning Agent’s resignation hereunder as an Agent, the provisions of Section 1.5 and this Section€10 shall continue in effect for such resigning Agent’s benefit in respect of any actions taken or omitted to be taken by it while it was acting as an Agent.  
	10.6 Consents Under Loan Documents.  Except as otherwise provided in Section€9.2 with respect to this Agreement, the Agent may consent to any modification, supplement or waiver under any of the Loan Documents on behalf of the Lenders.
	10.7 Collateral Matters.
	(a) Except as otherwise expressly provided for in this Agreement, the Agent shall have no obligation whatsoever to any Lender or any other Person to investigate, confirm or assure that the Collateral exists or is owned by a Borrower or is cared for, protected or insured or has been encumbered, or whether any particular reserves are appropriate, or that the Liens granted to the Agent for the benefit of the Agent and the Lenders herein or pursuant hereto have been properly or sufficiently or lawfully created, perfected, protected or enforced or are entitled to any particular priority, or to exercise at all or in any particular manner or under any duty of care, disclosure or fidelity, or to continue exercising, any of the rights authorities and powers granted or available to the Agent in any of the Loan Documents, it being understood and agreed that (i)€in respect of the Collateral, or any act, omission or event related thereto, the Agent may act in any manner deemed appropriate, in its sole discretion, given the Agent’s own interest in the Collateral as a Lender and (ii)€that the Agent shall have no duty or liability whatsoever to any other Lender, other than liability for its own gross negligence or willful misconduct as determined by a final judgment of a court of competent jurisdiction.
	(b) Each Lender hereby appoints the Agent and each other Lender as its agent for the purpose of perfecting the Agent’s security interest for the benefit of the Agent and the Lenders in assets which, in accordance with Articles 8 and 9 of the Code, can be perfected only by possession or control.  Should any Lender (other than the Agent) obtain possession or control of any such Collateral, such Lender shall notify the Agent thereof and, promptly upon the Agent’s request therefor, shall deliver such Collateral or control thereof to the Agent or in accordance with the Agent’s instructions.
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