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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 
In re: ) Chapter 11 Cases 
 ) Case No. 08- 10928-JKO 
TOUSA, INC., et al., ) Jointly Administered 
 )  
   Debtors. )  
 )  

MOTION FOR AN ORDER PURSUANT TO SECTIONS 363(B), 363(F), 
363(M) AND 365 OF THE BANKRUPTCY CODE APPROVING NEWMARK HOMES, 

L.P. ENTRY INTO A PURCHASE AGREEMENT WITH MOODY  
FEDRICK HOLDINGS, LLC WITH RESPECT TO THE HOUSTON DIVISION 

TOUSA, Inc. (“TOUSA”) and its affiliated debtors and debtors in possession in the 

above-captioned, jointly administered chapter 11 cases (collectively, the “Debtors”) seek entry of 

an order, substantially in the form annexed hereto as Exhibit A, authorizing Newmark Homes, 

L.P. (“Newmark Homes” or the “Seller”), a debtor in these chapter 11 cases, to enter into the 

Agreement for Purchase and Sale of Assets and Contracts (the “Purchase Agreement”), by and 

between Newmark Homes and Moody Fedrick Holdings, LLC (“Moody Fedrick” or the 

“Buyer,” and together with Newmark Homes, the “Parties”).1  In support of this motion, the 

Debtors respectfully state as follows: 

Jurisdiction 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue in this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

                                                 
1  A copy of the Purchase Agreement is annexed hereto as Exhibit B. 
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3. The bases for the relief requested herein are sections 105(a), 363(b), 363(f), 

363(m) and 365 of title 11 of the United States Code (the “Bankruptcy Code”) and Rules 2002, 

6004 and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

Factual Background 

A. The Debtors Revised Business Plan 

4. As the Court and all parties in interest are aware, the prolonged and ongoing 

decline in the homebuilding industry has taken a continuing toll on the Debtors’ business 

operations.  As a result, the Debtors recently announced and in fact shifted their focus away from 

build-to-order new sales and construction starts, and are instead focusing on closing sales of 

homes currently under construction, selling their remaining inventory of spec homes and 

monetizing their land assets over time.  Consistent with this shift in strategy, the Debtors have 

suspended efforts to generate new build-to-order sales. 

5. The Debtors’ revised business strategy contemplated the continuation of 

operations in the state of Texas (the “Texas Region”), which is comprised of three metropolitan 

markets throughout the state: Austin (23 communities), Houston (32 communities) (the “Houston 

Division”) and San Antonio (12 communities).  Throughout the Texas Region, the Debtors 

market their homes under the “Newmark Homes,” “Trophy Homes” and “Fedrick, Harris Estate 

Homes” brand names. 

6. The revised business strategy was consistent with the Debtors’ overall 

performance in the Texas Region, a region that has been less affected by the challenging market 

conditions experienced in most of the other regions in which the Debtors operate.  To maximize 

value, the Debtors intended to market the entire Texas Region and continue operating each of the 

three divisions pending an overall sale. 
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B. Marketing Efforts 

7. To facilitate a sale of the Texas Region, the Debtors and their investment banker 

and financial advisor, Lazard Freres & Co. (“Lazard”), engaged in extensive efforts to market the 

overall Texas Region.  The Debtors and Lazard began contacting potential buyers in late 

February 2009 and continued such efforts through mid-April 2009. 

8. Following initial due diligence by twenty one interested parties, the Debtors 

received nine preliminary proposals.  The Debtors and Lazard engaged in discussions with each 

of the nine potential buyers to discuss the valuation and structures suggested in each of the 

preliminary proposals.2  Following these discussions, the Debtors received five formal offers 

with respect to the Texas Region.  Not all of these offers, however, were for the purchase of the 

entire Texas Region.  Specifically, only two offers contemplated the purchase of all three Texas 

Region divisions.  One offer, from Moody Frederick, which includes certain managers that were 

formerly part of the Debtors’ Houston management team, contemplated purchasing nineteen of 

the communities of the Houston Division. 

9. After analyzing and considering the various offers presented with respect to the 

Texas Region, and after discussing these offers with their major creditor constituencies, the 

Debtors determined that value would be maximized if the Texas Region was sold by division 

instead of as a whole. 

10. In this regard, and with respect to the Houston Division specifically, after 

consulting with Lazard and considering the extensive efforts expended to identify any and all 

potential purchasers, the Debtors believed the offer from Moody Fedrick was the highest and 

best offer; after all, it contemplated a purchase price of $8.6 million and would be managed by 

                                                 
2  Additionally, copies of these preliminary proposals were provided to each of the major creditor constituencies 

in these chapter 11 cases for their review. 
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former of the Debtors’ employees, who have a vast knowledge of the operations of the Houston 

Division and would help effectuate a smooth continuation of the operations that would afford the 

Debtors’ the opportunity to further enhance value through the completion of current construction 

in progress without interruption.  Indeed, one of the principals of Moody Fedrick, Michael 

Moody, is currently the President of the Debtors’ Houston Division.  Moreover, the Debtors 

understood that Moody Fedrick was creditworthy and possessed the financial ability to close the 

transaction contemplated by the Purchase Agreement as quickly as possible. 

11. After extended arms’ length negotiations, Newmark Homes and Moody Fedrick 

entered into the Purchase Agreement for the sale of the Houston Division at an estimated 

purchase price of $8.6 million.  In addition, the Parties have agreed on certain post-closing 

arrangements, including the sharing of personnel costs, rent sharing arrangements and the 

sharing of technology tools which will render several thousand dollars of benefit to Newmark 

Homes.  The Debtors believe that, following extensive marketing efforts, the Purchase 

Agreement reflects the best available terms on which Newmark Homes could monetize its 

interest in the Houston Division. 

C. Summary of the Purchase Agreement 

12. The Purchase Agreement contemplates Moody Fedrick’s acquisition of nineteen 

(of thirty two) communities operated in the Houston Division.3  Moody Fedrick will have the 

ability to purchase the assets on a staged takedown structure, whereby lots within the nineteen 

communities will be acquired by the Buyer in three equal value amounts over three 90-day 

periods immediately following the initial closing. 

                                                 
3 Newmark Homes will continue marketing and selling the non-purchased lot positions and will continue 

delivering constructions in progress in the non-purchased communities within the Houston Division . 
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13. More, specifically, the salient terms of the Purchase Agreement are as follows:4 

i. Purchase Price.  The anticipated purchase price is $8,607,000. 
The purchase price will consist of: (a) the book value of all Sold 
Lots for which construction has yet not started; plus (b) 90% of the 
book value for all Unsold Lots to be purchased (as they sell on or 
before December 31, 2009); plus (c) an average of approximately 
20% over book value of model homes; plus (d) book value of 
furniture, fixtures and equipments. 

ii. Houston Division Assets.  Within the nineteen communities, 
Moody Fedrick will acquire all unsold lots, all sold lots but without 
homes started thereon in the corresponding communities, all 
owned and leased model homes, certain fixed assets (such as 
furniture, fixtures and equipment), information technology and 
other assets relevant for the operation of the Houston Division 
(such as rights to use tracking and accounting software or all rights 
to the name, trademark and other proprietary rights to the name of 
“Newmark Homes” and “Fedrick, Harris Estate Homes”) (the 
“Assets”). 

iii. Assumption and Assignment of Contracts and Leases.  
Newmark Homes (or the Debtors) will assume and assign to 
Moody Fedrick model home leases with certain landlords in the 
nineteen communities.  Additionally, subject to the consent of the 
respective landowners, Newmark Homes will assign Moody 
Fedrick the lot purchase agreements identified on the Purchase 
Agreement. 

iv. Earnest Money.  Purchaser will deposit $645,000 with Universal 
Land Title (the “Escrow Agent”).  The Earnest Money will be held 
by the Escrow Agent as a down payment for the lots to be closed. 

v. Initial Closing.  The initial closing will take place 10 days after 
Court approval of this motion. 

vi. Subsequent Closings.  Not less than 10 days prior to the next 
subsequent closing, Buyer will advise Seller of the scheduled 
closing date and the lots to be purchased.  The lots to be purchased 
will be taken down in three equal amounts over the three 90-day 
periods immediately following the closing.  The Buyer will receive 
credit at the first subsequent closing for any lots purchased at the 
initial closing.  At least one half of the owned model homes must 

                                                 
4  All capitalized terms used but not defined herein shall have the meanings provided to them in the Agreement.  

The summary of the Agreement provided herein is qualified in its entirety by the Agreement.  In the case of any 
inconsistency between this summary and the Agreement, the Agreement shall govern. 
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be purchased at the initial closing.  The balance of the model 
homes will be purchased within the first 90-day period following 
the initial closing. 

vii. Default.  If the Buyer defaults under the Purchase Agreement prior 
to the closing, the Seller shall be exclusively entitled to retain the 
Earnest Money.  If the Buyer is in breach of the Purchase 
Agreement after the closing, Seller will be entitled to any 
remaining Earnest Money, and will have the right to terminate the 
rights to use agreements under the Purchase Agreement and may 
require Purchaser to cease the use of certain trademarks and 
names.  If Newmark Homes breaches the Purchase Agreement 
after Court approval, at the Buyer’s option the Buyer may either 
terminate the Purchase Agreement and obtain a return of the 
Escrow Deposit or enforce the Purchase Agreement by specific 
performance.  If the specific performance of the Purchase 
Agreement is unavailable to Buyer, Seller will be liable for any 
actual damages to which Buyer may be entitled. 

viii. Post-Closing Agreements.  Post-closing agreements between the 
Parties include the sharing of certain employees for a period of five 
months, with Buyer paying progressively more of the costs.  
Subject to the consent of the landlord (which consent is 
anticipated), the Parties will jointly use the Design Center of 
Newmark Homes and commencing 60 days after the closing, 
Buyer will pay the sum of $12,000 per month to Newmark Homes.  
Buyer will use its best efforts (a) to assist Seller in selling all 
remaining furniture, fixtures, equipment and lots of Seller’s 
Houston Division; (b) to conduct sales and marketing business for 
remaining inventory owned by Seller in all model home leases 
assumed by Buyer or in the Owned Model Homes purchased by 
Buyer until the earlier of (i) all homes owned by Seller are sold 
and closed, or (ii) December 31, 2009; and (c) to conduct selection 
activities in the Design Center for remaining inventory owned by 
Seller until the earlier of (i) all homes owned by Seller are sold and 
closed, or (ii) December 31, 2009. 

Relief Requested 

14. By this motion, the Debtors request entry of an order, pursuant to section 363(b), 

363(f), 363(m) and 365 of the Bankruptcy Code, authorizing Newmark Homes to consummate 

the Purchase Agreement with Moody Fedrick. 
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Supporting Authority 

A. Entry Into the Purchase Agreement Is Supported by the Debtors’ Business 
Judgment, Is Best Interest of the Debtors and their Estates and Should Be 
Approved. 

15. Section 363(b)(1) of the Bankruptcy Code provides, in pertinent part that, “[t]he 

trustee, after notice and a hearing, may use, sell or lease, other than in the ordinary course of 

business, property of the estate.” 11 U.S.C. § 363(b)(1).  The use, sale, or lease of property of the 

estate, other than in the ordinary course of business, is authorized when there is a “sound 

business purpose” that justifies such action.  See Inst’l Creditors of Cont’l Airlines, Inc. v. Cont’l 

Airlines, Inc. (In re Con’l Airlines), 780 F.2d 1223, 1225-26 (5th Cir. 1986); Comm. of Equity 

Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); In re 

Tropical Sportswear Int’l Corp., 320 B.R. 15, 17-18 (Bankr. M.D. Fla. 2005) (applying sound 

business justification standard in authorizing payment of prepetition claims pursuant to section 

363(b)); In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del. 1987) (stating that 

judicial approval under section 363 of the Bankruptcy Code requires a showing that the proposed 

action is fair and equitable, in good faith and supported by a good business reason).   

16. The business judgment rule is a “policy of judicial restraint born of the 

recognition that directors are, in most cases, more qualified to make business decisions than are 

judges.”  International Ins. Co. v. Johns, 874 F.2d 1447. 1458 n.20 (11th Cir. 1989).  In that 

regard, “[w]here the debtor articulates a reasonable basis for its business decisions (as distinct 

from a decision made arbitrarily or capriciously), courts will generally not entertain objections to 

the debtor’s conduct.”  See Committee of Asbestos-Related Litigants v. Johns-Manville Corp. (In 

re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. S.D.N.Y. 1986) (citation omitted).  When a 

valid business justification exists, the law vests the debtor’s decision to use property out of the 

ordinary course of business with a strong presumption that “in making a business decision the 
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directors of a corporation acted on an informed basis, in good faith and in the honest belief that 

the action taken was in the best interests of the company.”  See Official Comm. of Subordinated 

Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 

1992) (citations and internal quotations omitted), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). 

17. Moreover, Rule 6004(f)(1) of the Bankruptcy Rules provides that “[a]ll sales not 

in the ordinary course of business may be by private sale or by public auction.”  Although a 

formal public auction process was not conducted under the circumstances, the marketing of the 

Houston Division (and the Texas Region more generally) by the Debtors and Lazard subjected 

the Houston Division operations to an extended, open, public process that ultimately concluded 

with one offer to purchase the operations within the Houston Division.  The Debtors believe that 

marketing efforts were extensive and open.  In addition, the Debtors’ major creditor 

constituencies were consulted and updated during the marketing process. 

18. Courts often allow chapter 11 debtors to sell assets outside the ordinary course of 

business by private sale when the debtors demonstrate that the sale is permissible pursuant to 

section 363(b) of the Bankruptcy Code.  See, e.g., Palermo v. Pritam Realty, Inc. (In re Pritam 

Realty, Inc.), 233 B.R. 619 (D.P.R. 1999) (upholding the bankruptcy court’s approval of a 

private sale conducted by a chapter 11 debtor); In re Condere Corp., 228 B.R. 615 S.D. Miss. 

1998) (approving a private sale of a chapter 11 debtor’s assets where the standards of section 

363(b) were met); In re Wiebolt Stores, Inc., 92 B.R. 309 (N.D. Ill. 1988) (affirming right of 

chapter 11 debtor to transfer assets by private sale).   

19. In the instant case, the Purchase Agreement represents the highest and best offer 

Newmark Homes has received to date after the extensive marketing process described above.  

The Debtors believe that the $8.6 million anticipated purchase price represents fair value not 

only in light of the extensive marketing efforts, but also because the purchase price reflects 
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appropriate value in the face of the current homebuilding industry conditions.  Indeed, the 

Debtors have determined that the sale of the Houston Division pursuant to the terms and 

conditions in the Purchase Agreement recognizes an immediate and certain infusion of cash 

proceeds, and is the best way for the Debtors to monetize their interest in the Houston Division. 

20. For these reasons, Newmark Homes’ decision to enter into the Purchase 

Agreement is in the best interests of the Debtors and their estates, and the decision is supported 

by sound and reasonable business judgment. 

B. The Sale Satisfies the Requirements of Section 363(f) of the Bankruptcy Code for a 
Sale Free and Clear of Liens, Claims, Encumbrances and Interests. 

21. Pursuant to section 363(f) of the Bankruptcy Code, a debtor may sell property free 

and clear of liens, claims, encumbrances and other interests if one of the following conditions is 

satisfied: 

(1) applicable nonbankruptcy law permits the sale of such 
property free and clear of such interest; 

(2) the [lienholder or claimholder] consents; 

(3) such interest is a lien and the price at which such property 
is to be sold is greater than the aggregate value of all liens 
on such property; 

(4) such interest is in bona fide dispute; or 

(5) [the lienholder] or claimholder could be compelled, in a 
legal or equitable proceeding, to accept a money 
satisfaction of such interest. 

See 11 U.S.C. § 363(f); see also In re South Florida Heart Group, 342 B.R. 639, 643 (Bankr. 

M.D. Fla. 2006).  Because section 363(f) is stated in the disjunctive, satisfaction of any one of its 

five requirements will suffice to warrant approval of the proposed sale of homes.  See Citicorp 

Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (E.D. Pa. 1988) (stating that 

court may approve sale “free and clear” provided at least one of the subsections of 363(f) is met); 

Case 08-10928-JKO    Doc 2781    Filed 05/13/09    Page 9 of 51




 

 10 
K&E 14594197.7 

In re Gulf States, 285 B.R. 497 (Bankr. N.D. Ala. 2002); In re 18th Ave. Dev. Corp. v. Modular 

Paving, Inc. (In re 18th Ave. Dev. Corp.), 14 B.R. 862, 863-4 (Bankr. S.D. Fla. 1981) (stating 

that section 363(f) indicates that before sale of property may be authorized “free and clear” only 

one of five conditions must be met). 

22. In the instant case, the Purchase Agreement satisfies several of the requirements 

under section 363(f) of the Bankruptcy Code.  In the first instance the Debtors have no reason to 

believe that holders of liens, claims or encumbrances would not consent to the terms of the 

Purchase Agreement pursuant to section 363(f)(2) of the Bankruptcy Code.  Further, the Debtors 

reasonably believe that the purchase price for the Houston Division will yield a greater value 

than the aggregate value of all liens on the property pursuant to section 363(3)(f) of the 

Bankruptcy Code.  In addition, the Debtors believe that all holders of liens, claims or 

encumbrances on the Houston Division could be compelled to accept a money satisfaction of 

their interests in legal or equitable proceedings in accordance with section 363(f)(5) of the 

Bankruptcy Code, to the extent that such interests are sought to be discharged in the order 

approving the relief sought in this motion.  Accordingly, the Debtors submit that any existing 

encumbrances will attach to the net proceeds recognized at the sale of the Houston Division. 

23. Based upon the foregoing, the sale of the Houston Division free and clear of liens, 

claims, encumbrances, and interests should be approved by the Court upon the terms requested 

under section 363(f) of the Bankruptcy Code. 

C. The Purchaser is a Good Faith Buyer and is Entitled to the Protection of Section 
363(m) of the Bankruptcy Code. 

24. Section 363(m) of the Bankruptcy Code provides: 

The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of a sale or lease under such 
authorization to an entity that purchased or leased such property in 
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good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were 
stayed pending appeal. 

11 U.S.C. § 363(m).  Although the Bankruptcy Code does not define “good faith,” courts have 

held that: 

The ‘good faith’ component of the test under § 363(m) speaks to 
the equity of the [bidder’s] conduct in the course of the sale 
proceedings.  Typically, the misconduct that would destroy a 
purchaser’s good faith status at the judicial sale involves fraud, 
collusion between the purchaser and other bidders or the trustee, or 
an attempt to take grossly unfair advantage of other bidders. 

Kabro Assocs. of West Islip, LLC v. Colony Hill Assocs. (In re Colony Hill Assocs.), 111 F.3d 

269, 276 (2d Cir. 1997); see also In re Lorraine Brooke, Assocs., Inc., 2007 WL 2257608 *1, *4 

(Bankr. S.D. Fla. Aug. 2, 2007) (finding that a purchaser who was not an insider, negotiated a 

settlement at arms’-length and without collusion was entitled to the protections of section 363(m) 

of the Bankruptcy Code); In re Lykes Bros. S.S. Co., Inc., 233 B.R. 497, 512 (Bankr. M.D. Fla. 

1997) (same).  The Purchase Agreement is the product of extensive, good faith, arm’s length 

negotiations between the Debtors and Moody Fedrick, and it truly reflects a negotiated 

compromise by both sides.  As such, the Purchase Agreement was not in any way tainted by 

fraud, collusion or bad faith.  Moreover, the marketing process of the Houston Division, by its 

very nature, has ensured that Moody Fedrick has not exerted any undue influence over Newmark 

Homes.  Accordingly, Moody Fedrick is a good faith purchaser entitled to the protection 

afforded by section 363(m) of the Bankruptcy Code. 

D. The Assumption and Assignment of Contracts and Leases Should Be Approved 
Pursuant to Section 365 of the Bankruptcy Code. 

25. Section 365(a) of the Bankruptcy Code provides, in relevant part, that a debtor in 

possession may, subject to the court’s approval,  “assume . . . any executory contract or 

unexpired lease of the debtor.”  11 U.S.C. § 365(a).   

Case 08-10928-JKO    Doc 2781    Filed 05/13/09    Page 11 of 51




 

 12 
K&E 14594197.7 

26. A debtor’s decision to assume or reject an executory contract or unexpired lease 

under section 365(a) is governed by the “business judgment” rule.  Specifically, in discussing the 

requirements for assumption or rejection of an executory contract, the United States Court of 

Appeals for the Eleventh Circuit has stated:  

The Bankruptcy Code provides that a trustee may assume or reject 
an executory contract, subject to court approval. 11 U.S.C. 
§ 365(a). The language of the code is permissive; it is up to the 
trustee to decide whether to assume or reject an executory 
contract . . . [t]he only limitation on the trustee’s discretion is that 
it is subject to court approval.  However, since courts review a 
trustee’s decision to assume or reject a contract under a traditional 
“business judgment” standard, the scope of review in this area is 
narrow. 

Byrd v. Gardiniear, Inc. (In re Gardinier, Inc.), 831 F.2d 974, 976 (11th Cir. 1987) (citations 

omitted); see also In re Prime Motor Inns, 124 B.R. 378, 381 (Bankr. S.D. Fla. 1991) (“This 

Court accepts the prevailing view that the proper test for determining whether a Court should 

approve a debtor in possession’s motion to reject an ordinary executory contract is the business 

judgment test.”). 

27. The Debtors’ assignment of certain executory contracts and unexpired leases 

pursuant to the terms of the Purchase Agreement arguably involves the use of property of the 

Debtors’ estates outside of the ordinary course of business.  As noted above, the use, sale, or 

lease of property of the estate, other than in the ordinary course of business, is authorized when 

there is a “sound business purpose” that justifies such action.  See Institutional Creditors of 

Cont’l Airlines, Inc. v. Cont’l Airlines, Inc. (In re Con’l Airlines), 780 F.2d 1223, 1225-26 (5th 

Cir. 1986); Comm. of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 722 F.2d 1063, 

1070 (2d Cir. 1983); In re Tropical Sportswear Int’l Corp., 320 B.R. 15, 17-18 (Bankr. M.D. Fla. 

2005) (applying sound business justification standard in authorizing payment of prepetition 

claims pursuant to section 363(b)); In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. 
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Del. 1987) (stating that judicial approval under section 363 of the Bankruptcy Code requires a 

showing that the proposed action is fair and equitable, in good faith and supported by a good 

business reason). 

28. In this case, the Debtors’ decision to assume and assign the model home leases 

and lot purchase agreements per the terms of the Purchase Agreement satisfies the requirements 

of the Bankruptcy Code and is supported by the Debtors’ reasonable business judgment.  

Specifically, because Newmark Homes will be selling its interest in the Houston Division, 

retaining and performing under the model home leases and lot purchase agreements does not 

make business sense.  Further, rejection of the model home leases and lot purchase agreements, 

would almost certainly result in rejection damage claims against Newmark Homes. 

29. By contrast,  by assuming and assigning the model home leases and lot purchase 

agreements, the Debtors will achieve the positive result of eliminating Newmark Homes’ future 

performance obligations at the same time avoid the incurrence of rejection damage claims.  See 

11 U.S.C. § 365(k) (“Assignment by the [debtor] to an entity of a . . . lease assumed under 

[section 365] relieves [the debtor] from any liability for any breach of such contract or lease 

occurring after such assignment.”).  Additionally, because Moody Fedrick has agreed to cure all 

amounts due and owing under the model home leases and lot purchase agreements, the Debtors 

will not bear the burden of any administrative claims or cure costs with respect to the model 

home leases and lot purchase agreements. 

Relief Under Fed. R. Bankr. P. 6004(g) 

30. Bankruptcy Rule 6004(g) provides that an “order authorizing the use, sale or lease 

of property. . . is stayed until the expiration of 10 days after entry of the order, unless the court 

orders otherwise.”  Notwithstanding anything in Bankruptcy Rule 6004(g), the Debtors request 

that the Court authorize the parties to take any and all actions contemplated in the Purchase 
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Agreement immediately upon entry of an order with respect to this motion and order that such 

actions are not stayed for a period of 10 days. 

Notice 

31. The Debtors have provided notice of this motion to:  (a) the Office of the United 

States Trustee for the Southern District of Florida; (b) counsel to the statutory committee of 

unsecured creditors appointed in these chapter 11 cases; (c) counsel to the agent for the Debtors’ 

prepetition first lien facilities; (d) counsel to the agent for the Debtors’ prepetition second lien 

facility; (e) counsel to the ad hoc group of lenders, assignees or participants with respect to the 

Debtors’ prepetition second lien facility; (f) the Internal Revenue Service; (g) the Securities and 

Exchange Commission; (h) the indenture trustee for each of the Debtors’ outstanding bond 

issuances; (i) counsel to Moody Fedrick; and (j) all parties who have filed notices of appearance 

and requests for pleadings in these chapter 11 cases.  In light of the nature of the relief requested, 

the Debtors respectfully submit that no further notice is necessary. 

WHEREFORE, for the reasons set forth herein, the Debtors respectfully request that the 

Court (a) enter an order, substantially in the form annexed hereto as Exhibit A, authorizing the 

Debtors to enter into and consummate the Purchase Agreement and (b) grant such other and 

further relief as may be appropriate.   

I HEREBY CERTIFY that I am admitted to the Bar of the United States District Court 

for the Southern District of Florida, and I am in compliance with the additional qualifications to 

practice in this Court as set forth in Local Rule 2090-1. 
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Dated:  May 13, 2008 Respectfully submitted, 
  
 BERGER SINGERMAN, P.A. 
  
 /s/ Paul Steven Singerman 
 Paul Steven Singerman (Florida Bar No. 378860) 
 200 Biscayne Boulevard, Suite 1000 
 Miami, FL 33131 
 Telephone: (305) 755-9500 
 Facsimile:  (305) 714-4340 
  
  -and- 
  
 KIRKLAND & ELLIS LLP 
 Richard M. Cieri (New York Bar No. 4207122) 
 Paul M. Basta (New York Bar No. 2568046) 
 M. Natasha Labovitz (New York Bar No. 2813251) 
 Joshua A. Sussberg (New York Bar. No. 4316453) 
 Citigroup Center 
 153 East 53rd Street 
 New York, NY 10022 
 Telephone: (212) 446-4800 
 Facsimile:  (212) 446-4900 
  
 Co-Counsel to the Debtors 
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Exhibit A 
 

Proposed Order
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

FORT LAUDERDALE DIVISION 
www.flsb.uscourts.gov 

 
In re: ) Chapter 11 Cases 
 ) Case No. 08- 10928-JKO 
TOUSA, INC., et al., ) Jointly Administered 
 )  
   Debtors. )  
 )  

ORDER PURSUANT TO SECTIONS 363(B), 363(F), 363(M) 
 AND 365 OF THE BANKRUPTCY CODE APPROVING NEWMARK HOMES, L.P. 

ENTRY INTO A PURCHASE AGREEMENT WITH MOODY  
FEDRICK HOLDINGS, LLC WITH RESPECT TO THE HOUSTON DIVISION 

Upon the motion [D.E. # ____] (the “Motion”) of TOUSA, Inc. and its affiliated debtors 

and debtors in possession in the above-captioned, jointly administered chapter 11 cases 

(collectively, the “Debtors”) for entry of an order, substantially in the form annexed hereto as 

Exhibit A, authorizing Newmark Homes, L.P. (“Newmark Homes”) to enter into that certain 

Agreement for Purchase and Sale of Assets and Contracts between Newmark Homes and Moody 

Fedrick Holdings, LLC (“Moody Fedrick” or the “Buyer”) (the “Purchase Agreement”) for the 

sale of the Houston Division pursuant to section 363 of title 11 of the United States Code (the 

“Bankruptcy Code”); and it appearing that the relief requested in the Motion is in the best 
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interests of the Debtors’ estates, their creditors and other parties in interest; and the Court having 

jurisdiction to consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 

and 1334; and consideration of the Motion and the relief requested therein being a core 

proceeding pursuant to 28 U.S.C. § 157(b); and venue being proper before this court pursuant to 

28 U.S.C. §§ 1408 and 1409; and due and proper notice of the Motion having been provided to 

all proper parties under the circumstances, and it appearing that no other or further notice need 

be provided; and upon the arguments and testimony presented at the hearing before the Court, 

and any objections to the Motion having been withdrawn, resolved or overruled on the merits; 

and after due deliberation and sufficient cause appearing therefore, it is ORDERED that: 

1. The Motion is granted to the extent set forth herein. 

2. Pursuant to section 363(b) of the Bankruptcy Code, the Purchase Agreement is 

approved in all respects, and the Debtors are authorized to perform all of their obligations 

thereunder and to execute and deliver all such other documents or instruments related to the 

Purchase Agreement, and take such other action as may be necessary or appropriate to 

implement and effectuate the transactions contemplated therein. 

3. Pursuant to section 363(f) of the Bankruptcy Code, the transfer of the Houston 

Division is free and clear of any and all mortgages, security interests, pledges, liens, judgments, 

demands, constructive trusts, encumbrances, restrictions, rights of first refusal or charges of any 

nature and any other claims or interests. 

4. The sale of the Houston Division to the Buyer represents a good faith transaction, 

negotiated at arms’ length and Moody Fedrick is a good faith purchaser entitled to the protection 

afforded by section 363(m) of the Bankruptcy Code. 
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5. The Debtors assumption of the model home leases and lot purchase agreements, 

which is an exercise of the Debtors’ sound business judgment and is in the best interest of the 

Debtors’ estates and creditors, is hereby approved, and the Debtors are authorized to assign 

model home leases and lot purchase agreements in accordance with, and subject to, the terms and 

conditions of the Purchase Agreement. 

6. The Court shall retain jurisdiction with respect to any matters, claims, rights or 

disputes arising from or related to the implementation of this Order. 

7. The relief granted herein shall be binding upon any chapter 11 trustee appointed 

in these chapter 11 cases and upon any chapter 7 trustee appointed in the event of a subsequent 

conversion of these chapter 11 cases to cases under chapter 7. 

8. Notwithstanding the possible applicability of Rules 6004(g), 7062 or 9014 of the 

Federal Rules of Bankruptcy Procedure, the terms and conditions of this order shall be 

immediately effective and enforceable upon its entry. 

### 
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Submitted by:  
  
BERGER SINGERMAN, P.A.  
Paul Steven Singerman (Florida Bar No. 378860)  
200 South Biscayne Boulevard, Suite 1000  
Miami, FL 33131  
Telephone: (305) 755-9500  
Facsimile:  (305) 714-4340  
  
 -and-  
  
KIRKLAND & ELLIS LLP  
Richard M. Cieri (New York Bar No. 420712)  
Paul M. Basta (New York Bar No. 2568046)  
M. Natasha Labovitz (New York Bar No. 2813251)  
Joshua A. Sussberg (New York Bar. No. 4316453)  
Citigroup Center  
153 East 53rd Street  
New York, NY 10022  
Telephone: (212) 446-4800  
Facsimile:  (212) 446-4900  
  
Co-Counsel to the Debtors  
  
Copies to:  
Paul Steven Singerman  
(Attorney Singerman shall upon receipt serve a copy of this Order upon all interested parties 
and file a certificate of service.) 
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Exhibit B 
 

Purchase Agreement 
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