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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
In re : Chapter 11
WASHINGTON MUTUAL, INC., et al.," : Case No. 08-12229 (MFW)

: (Jointly Administered)
Debtors. :
: Hearing Date: December 16, 2008 at 11:30 a.m. (EST)
: Objection Deadiine: December 9, 2008 at 4:00 p.m. (EST)
X

MOTION OF DEBTORS FOR AN ORDER, PURSUANT TO SECTIONS 105(A),
107(B) AND 542(E) OF THE BANKRUPTCY CODE, APPROVING THE
INFORMATION ACCESS AGREEMENT BETWEEN THE DEBTORS AND
JPMORGAN CHASE BANK, N.A,

Washington Mutual, Inc. (“WMI”) and WMI Investment Corp. (“WMI
Investment™), as debtors and debtors in possession (collectively, the “Debtors”), respectfully
represent:
Background
I On September 26, 2008 (the “Commencement Date™), each of the Debtors
commenced with this Court a voluntary case pursuant to chapter 11 of title 11 of the United States

Code (the “Bankruptcy Code™). As of the date hereof, the Debtors continue to operate their

businesses and manage their properties as debtors in possession pursuant to sections 1107(a) and

1108 of the Bankruptcy Code.

' The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax
identification number are: (i} Washington Mutual, Inc. (3725); and (if) WMI Investiment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101.
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2. On October 3, 2008, the Court entered an order, pursuant to Rule 1015(b)

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules™), authorizing the joint

administration of the Debtors’ chapter 11 cases.

3. On October 15, 2008, the United States Trustee for the District of Delaware
(the “U.S. Trustee™) appointed an official committee of unsecured creditors (the “Creditors’
Committee™).

WMI’s Business

4, WMI is a holding company incorporated in the State of Washington and
headquartered at 1301 Second Avenue, Seattle, Washington 98101. WMI is the direct parent of
WMI Investment, which serves as an investment vehicle for WMI and holds a variety of
securities, WMI Investment is incorporated in the State of Delaware.

3. Prior to the Commencement Date, WMI was a savings and loan holding
company that owned Washington Mutual Bank (“WMB”) and such bank’s subsidiaries, including
Washington Mutual Bank fsb (“WMBfsb™), WMI also has certain non-banking, non-debtor

subsidiaries (the “Non-Debtor Subsidiaries™). Like all savings and loan holding companies, WMI

was subject to regulation by the Office of Thrift Supervision (the “Q_T_S”). WMB and WMBfsb,
in turn, 1i1<e all depository institutions with federal thrift charters, were subject to regulation and
examination by the OTS. In addition, WMI’s banking and nonbanking subsidiaries were overseen
by various federal and state authorities, including the Federal Deposit Insurance Corporation
(“EDIC”).

6. On September 25, 2008, the Director of the OTS, by order number 2008-36,
appointed the FDIC as receiver for WMB and advised that the receiver was immediately taking
possession of WMB (the “Receivership”). Immediately after its appointment as receiver, the
FDIC entered into a transaction to sell (the “Sale™) substantially all the assets of WMB, including
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the stock of WMB{sb, to JPMorgan Chase Bank, National Association (“JPM”) pursuant to that
certain Purchase and Assumption Agreement, Whole Bank, dated as of September 25, 2008 (the

“Purchase Agreement™) (publicly available at hitp://www.fdic.gov/about/freedom/popular.html).

7. Prior to the Sale, most records, documents, data, and information
(“Information™) of WMI, WMB and WMBfsb was co-located at the headquarters building of
WMB, often on shared electronic information systems such as accounting and financial systems
and email servers. As a result of the Sale, JPM came into possession, custody and control of most
of the Information and as of the date hereof maintains possession, custody and control of much of
the Information.

Jurisdiction

8. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C.
§8 157 and 1334. This is a core proceeding pursuant {o 28 U.S.C. § 157(b). Venue is proper
before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

Relief Reguested

9. Prior to the Receivership, WMI and its banking subsidiaries did not
segregate documents and electronic data by corporate entity. For example, all the financial
records of the Debtors, the Non-Debtor Subsidiaries, and WMB and its subsidiaries are in one
general ledger system. The Receivership, in which the FDIC took control of WMB and its assets
and records, the FDIC’s sale of WMRB assets to JPM, and the commencement of these chapter 11
cases have resulted in uncertainty over how to provide the Debtors and JPM with appropriate
access to records..

10.  Since the Receivership and the Commencement Date, the Debtors, the
FDIC, and JPM have been working cooperatively to sort through these issues, resolve disputes
concerning access to documents and information, and establish a framework for WMI fo gain
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access to all Information necessary to complete the chapter 11 process. The parties have now
formalized those arrangements, subject to order of this Court. The Debtors and JPM have entered
into that certain Information Access Agreement, dated as of November 26, 2008 (the “JPM
Information Access Agreement”). Pending approval of this Court, JPM and the Debtors have
agreed that the terms of the JPM Information Access Agreement shall govern. The purpose of this
motion (the “Motion™) is to seek Court approval of the JPM information Access Agreement, a
copy of which is attached hereto as Exhibit “A.” > The Motion and the JPM Information Access
Agreement are without prejudice to rights of the Debtors or JPM to seek additional information
through discovery or otherwise.

The Proposed Agreement

11.  The purpose of the JPM Information Access Agreement between the
Debtors and JPM is to provide the Debtors with full access to all information needed in its day-to-
day operations and to meet its obligations under the Bankruptcy Code. The intent of the parties is
to provide such information without disrupting the day-to-day operations of JPM, as the owner of
WMB’s banking operations.

12.  The JPM Information Access Agreement divides the Information currently
in the control and possession of JPM into three categories. Category | contains any data and
documentation that relates solely to the operations of WMB and its affiliates, including WMBfsb.
Category 2 contains any data and documentation that relates to the operations of both the Debtors
and WMB and its affiliates. Category 3 contains any data and documentation that relates solely to

the operations of the Debtors.

® The Debtors and the FDIC have entered into a letter agreement, dated November 19, 2008 (the “FDIC
Information Access Agreement’™). The FDIC Information Access Agreement is the subject of a separate motion for
approval filed on November 26, 2008,
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13, Pursuant to its terms, the JPM Information Access Agreement provides that
JPM shall provide the Debtors, through its officers, employees, and representatives (including
legal advisors and accountants) with continuing access to all Information that falls within
categories 2 and 3, while providing the Debtors with access to any Information classified under

category 1 that is not subject to a legally recognized privilege.?

Notwithstanding the foregoing,
JPM is not obligated to provide access to information in categories 2 or 3 to the extent that such
information that was created after September 26, 2008, the date JPM purchased the assets of
WMB from the FDIC.

14. Consistent with the terms of the JPM Information Access Agreement, the
Debtors will be able access to Information in JPM’s possession during normal business hours, and
JPM will further agree to notify certain employees to provide the Debtors with such knowledge,
time, and attention as is reasonably necessary to assist the Debtors in obtaining access to such
Information, provided that the Debtors, to the extent practicable, make any requests for access to
Information and assistance of JPM employees reasonably in advance. The Debtors may also
make extracts and copies of any category 3 Information, as well as any category 1 or 2
Information that they are permitted to review, but may not alter, amend or modify any
Information, including books or records, currently in JPM’s possession.

15.  In return for such access to the Information JPM possesses, the Debtors
agree to promptly reimburse JPM for all reasonable costs and expenses actually incurred

providing the Information and access to employees describe above. Such costs include a prorated

portion of the compensation paid to JPM employees who provide the Debtors with assistance, and

Disclosure of otherwise legally privileged category 1 or 2 Information to the Debtors shall not be
construed as a waiver of any such privilege or immunity under the JPM Information Access Agreement. Rather the
Debtors, upon receipt of such privileged Information, must provide immediate notice to JPM, not review such
materials, and promptly return the privileged Information to JPM.
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any additional real estate, utility, data processing, operating and other costs reasonably incurred by
JPM in connection with providing the Debtors access to the Information. Such costs shall be paid
in the ordinary course of the Debtors operations, as administrative expenses, within ten days (10)
after JPM issues a monthly statement for expenses.’

16. JPM and the Debtors further agree to hold, and cause each of their
affiliates, and respective officers, directors, employees, agents, attorneys, representatives, and
advisors to hold all Information disclosed under the JPM Information Access Agreement
confidential. Accordingly, each party shall not use or disclose any confidential Information,
except to (i) the Bankruptcy Court, FDIC, United States Trustee, or other federal or state regulator
or administrative or enforcement entity, (i) any other party, subject to confidentiality
undertakings, appearing in the chapter 11 cases for the purposes of negotiating, settling, asserting,
prosecuting, pursuing, defending, or objecting to any claim or right arising out of the Information,
or (iii) the Creditors Committee, subject to confidentiality undertakings. JPM will have access to
the Information under its possession in the ordinary course of business and as necessary to fill its
obligations and assert its rights or benefits under the Purchase Agreement.

17.  The JPM Information Access Agreement provides that disclosure of
Information in category 1 or category 2 to WMI shall not constitute a waiver of any legally
recognized privilege or immunity. In accordance with Rule 502(d) of the Federal Rules of
Evidence, the proposed order approving the JPM Information Access Agreement contains
language specifying that disclosure of privileged Information to WMI shall not be a waiver of

such privilege in any other federal or state proceeding.

* If for any reason, such expenses under the JPM Information Access Agreement are not paid as provided
therein, JPM shall be in entitled to an administrative expense priority for amounts due and owing under Section
503(b) )X A) of the Bankruptcy Code.
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18. The JPM Information Agreement will terminate on July 31, 2009, unless
extended in writing by mutual agreement of JPM and Debtors.

Approval of the JPM Information Access Agreement is Appropriate

19. Section 105(a) of the Bankruptcy Code authorizes this Court to “issue any
order, process, or judgment that is necessary or appropriate to carry out the provisions of this
title.” 11 U.S.C. § 105(a). Section 107(b) of the Bankruptcy Code provides that the Court may, at
the request of a party in interest, proteclt an entity with respect to confidential or commercial
information.

20. Section 363(b) of the Bankruptcy Code provides that, after notice and
hearing, the Court may authorize the Debtors to use property outside the ordinary course of
business. Although the Debtors believe the JPM Information Access Agreement is an ordinary
course transaction not requiring specific approval of the Court under section 363(b), the Debtors
and JPM agreed to seek prompt Court approval as a precaution.

21.  Section 542(e) of the Bankruptcy Code provides that, after notice and
hearing, the Court may order any person who “holds recorded information, including books,
documents, records, and papers” relating to the Debtors’ property or financial affairs to turn over
or disclose such information to the Debtors,

22.  Entry into the JPM Information Access Agreement is necessary for the
Debtors to obtain access to documents, data, and other information essential to the chapter 11
process. The storage of both the Debtors’ and WMB’s financial, accounting and other records on
shared systems now controlled by JPM requires the Debtors to have access to these systems in
order to determine their assets and liabilities and otherwise administer these chapter 11 cases. The

circumstances here make it impractical for the Debtors to separate their records from those now
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controlled by JPM in any reasonable time period and replication of information systems now
controlled by JPM would be prohibitively expensive and time-consuming. The Debtors do not
have the personnel that would be necessary to recreate the Information and, in any event, would
require access to legacy employees now working for JPM in order to do so. Accordingly, it is in
the best interests of the estate and its creditors for the Debtors to obtain access to Information now
controlled by JPM on commercially reasonable terms. The JPM Information Access Agreement
requires JPM to provide the Debtors with access to essential Information, subject to reasonable,
prorated charges for the labor costs and other expenses JPM will incur.

23.  The JPM Information Access Agreement is the product of extensive
negotiations between the Debtors and JPM. The Official Committee of Unsecured Creditors
participated in the process, commented on the agreement, and supports the Debtors” entry into it.

24.  The Debtors believe that the JPM Information Access Agreement will
provide a working basis for access to most or all of the Information they require. It is, however,
without prejudice to any party’s right to seek discovery in any proceeding, or to seek access to
information through any other judicial or administrative mechanism.

Notice

25.  No trustee or examiner has been appointed in these chapter 11 cases.
Notice of this Motion has been provided to: (i) the U.S. Trustee; (ii) attorneys to the Creditors’
Committee; (iii) JPM; (iv) the FDIC; and (v) all other persons who have requested to receive
notice pursuant to Bankruptcy Rule 2002. In light of the nature of the relief requested, the

Debtors submit that no other or further notice need be provided.
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No Previous Request

26.  No previous request for the relief sought herein has been made to this or
any other Court.

WHEREFORE, the Debtors respectfully request that the Court enter an order,
substantially in the form attached hereto as Exhibit “B,” granting the relief requested herein and
such other and further relief as it deems just and proper.

Dated: November 26, 2008 RICHARDS, LAYTON & FINGER, P.A.
Wilmington, Delaware — .

Chun 1. Jang (No 4790}
Lee E. Kaufman (No. 4877)
One Rodney Square

920 North King Street
Wilmington, DE 19801
Telephone: (302) 651-7700
Facsimile: (302) 651-7701

—and —

WEIL, GOTSHAL & MANGES LLP
Marcia L. Goldstein, Esq.

Brian S. Rosen, Esq.

Michael F. Walsh, Esq.

767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000

Facsimile: (212) 310-8007

Attorneys to the Debtors
and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre : Chapter 11
WASHINGTON MUTUAL, INC,, et al.,! : Case No. 08-12229 (MFW)

: (Jointly Administered)
Debtors. :
: Hearing Date: December 16, 2008 at 11:30 a.m. (EST)
: Objection Deadline: December 9, 2008 at 4:00 p.m. (EST)
X

NOTICE OF MOTION AND HEARING

PLEASE TAKE NOTICE that on November 26, 2008, the above-captioned

debtors and debtors in possession (collectively, the “Debtors™) filed the Motion of Debtors For

an Order, Pursuant to Sections 105(a), 107(b), 363(b) and 542(e) of the Bankruptcy Code,

Approving the Information Access Agreement Between the Debtors and JPMorgan Chase

Bank, N.A. (the “Motion™) with the United States Bankruptcy Court for the District of Delaware,

824 Market Strect, 3 Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court™). |

PLEASE TAKE FURTHER NOTICE that any responses or objections to the
Motion must be filed in writing with the Bankruptcy Court, 824 Market Street, 3¢ Floor,
Wilmington, Delaware 19801, and served upon and received by the undersigned counsel for the
Debtors on or before December 9, 2008 at 4:00 p.m. (Eastern Standard Time).

PLEASE TAKE FURTHER NOTICE that if an objection is timely filed, served
and received and such objection is not otherwise timely resolved, a hearing to consider such

objection and the Motion will be held before The Honorable Mary F. Walrath at the Bankrupicy

! The Debtors in these chapter 11 cases along with the last four digits of each Debtor’s federal tax
identification number are: (i) Washington Mutual, Inc. (3725); and (i) WMI Investment Corp. (5395). The Debtors’
principal offices are located at 1301 Second Avenue, Seattle, Washington 98101,
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