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UNITED STATES BANKRUPTCY COURT

DISTRICT OF DELAWARE
X
Inre Chapter 11
WASHINGTON MUTUAL, INC., et al.,! Case No. 08-12229 (MFW)
Debtors. (Jointly Administered)

Re: Docket No. 3579

X

DEBTORS’ OBJECTION TO MOTION
AND SUPPORTING MEMORANDUM OF THE OFFICIAL
COMMITTEE OF EQUITY SECURITY HOLDERS FOR THE APPOINTMENT
OF AN EXAMINER PURSUANT TO SECTION 1104(¢c) OF THE BANKRUPTCY CODE

Washington Mutual, Inc. (“WMI”) and WMI Investment Corp., as debtors and
debtors in possession {(collectively, the “Debtors™), as and for their objection to the motion, dated

April 26, 2010 [Docket No. 3579] (the “Motion™), of the Official Committee of Equity Security

Holders (the “Equity Committee™) for appointment of an examiner pursuant to section 1104(c) of

title 11 of the United States Code (the “Bankruptcy Code™), respectfully represent as follows:

PRELIMINARY STATEMENT

1. The Motion is a desperate attempt by the Equity Committee to throw any
and every allegation against the wall in the hope that something will stick. Its intent is disruption
and delay, not investigation or illumination. The transparent motive for the belated request to

appoint an examiner is to derail nineteen (19) months of work in these chapter 11 cases on the

! The Debtors in these chapter 11 cases along with the last four digits of each Debtor's federal tax identification
number are: (i) Washington Mutual, Inc, (3725); and (it) WMI Investment Corp. (5395). The Debtors' principal
offices are located at 923 Fourth Avenue, Suite 2500, Seattle, Washington 98104,
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off chance that the prospect of delay will cause the parties with the real economic stake in these
cases — creditors — to throw something to or “pay off” holders of equity interests.

2. The circumstances leading to the federal takeover and immediate sale of
Washington Mutual Bank (“WMB™), precipitating these chapter 11 cases, are well known,
These events already are among the most heavily investigated of any financial failure in history.
The entities and agenciecs that have investigated these matters, or have authority to do so, are
legion and include the Debtors themselves, the official committee of unsecured creditors (the

“Creditors’ Committee”), the Equity Committee, the Office of Thrift Supervision, the Federal

Deposit Insurance Corporation, the Department of Labor, the Department of Justice, the Federal
Bureau of Investigation, the Internal Revenue Service, the Securities and Exchange Commission
, the United States Attorney for the Western District of Washington, the Attorney General of the
State of New York, numerous class action law firms pursuing claims on behalf of shareholders,
and the United States Congress. The Equity Committee now asks the Court to appeint one more.
No further investigation is “appropriate” and no examiner is required or warranted under section
1104{(c) of the Bankruptey Code.

3. From the outset of these chapter 11 cases, the Debtors recognized that they
hold certain claims and causes of action against third parties, and needed to conduct appropriate
investigations to evaluate others. Almost immediately, the Debtors — with the assistance of their
bankruptcy counsel, financial advisor, and the Creditors’ Committee — began pursuing certain
identified causes of action and examining other potential, undeveloped claims. Subsequently,
the Debtors hired special litigation and conflicts counsel to represent the Debtors with respect to
certain of such matters, to ensure that no conflict of interest would preclude or restrain the vigor

with which the Debtors would pursue such claims, And, all along the way, the Debtors
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consulted with the Creditors” Committee and their professionals, and provided them with access
to the information and discovery received. When the Equity Committee was appointed, the
Debtors likewise met and consulted with the Equity Committee’s counsel and shared analyses
and discovery.

4, These efforts have been lengthy, time consuming, expensive and,
notwithstanding the Debtors’ recent decision to compromise and settle such claims, remain
ongoing. Yet, in another attempt to sidetrack the Debtors’ attention, cause delay and additional
expense, and extract value for equity holders from an insolvent estate, the Equity Committee
filed the Motion, seeking appointment of an examiner to investigate a laundry list of issues and
questions already under thorough examination by the Debtors, Creditors’ Committee, and others.
Even a cursory review of the Motion reveals that its purpose and effect is to interfere with these
proceedings and impose a “third opinion™ not contemplated by the Bankruptcy Code on the
reasonableness of the proposed settlement embodied in the Debtors’ recently filed plan of
reorganization.

5. The Debtors have acted in accord with their fiduciary duties and, after a
thorough examination and analysis of the relevant factual and legal issues, have decided, in
conjunction with the Creditors’ Committee, to take the road that they deem best serves those
duties and settle. The Motion does not allege any postpetition fraud, wrongdoing,
mismanagement or misconduct by the Debtors in carrying out their duties as estate fiduciaries,
Instead, it merely states that, because the Debtors have decided to settle certain existing and
potential claims and causes of action, the Court should appoint an examiner to investigate such
claims. What the Equity Committee seeks is to saddle the Debtors’ estates with millions of

dotllars in the fees and expenses of yet another party and its professionals to evaluate the
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reasonableness of the proposed settlement — a task that the various constituencies involved in
these cases, including the Equity Committee, should undertake, and one that ultimately will be
decided by the Court. This is not an “appropriate” investigation under section 1104{c) and will
provide no benefit to these estates. All it will do is needlessly drain the Debtors’ already limited
resources, to the detriment of all creditors.

6. Most importantly, when the proposed settlement is finalized and its
prosecution placed squarely before the Court, it will be tested by the customary chapter 11
processes. In that regard, the Equity Committee will have a full opportunity to test the settlement
under well-settled standards governing court approval of compromises and, additionally,
pursuant to section 1129 of the Bankruptcy Code. The Equity Committee and its professionals
will have all discovery mechanisms available. Conversely, if the settlement does not come to
final fruition or is not approved by the Court, the Debtors will continue to pursue their claims
aggressively. Either way, there are no grounds for appointment of an examiner, Given the work
undertaken by the Debtors, the Creditors’ Commitiee, and other parties, there is no benefit or
basis — in the Bankruptcy Code or elsewhere — to have an examiner serve this role.

BACKGROUND

General Background

7. On September 26, 2008 (the “Commencement Date™), each of the Debtors

commenced with this Court a voluntary case pursuant to chapter 11 of the Bankruptcy Code.
The Debtors are authorized to continue to operate their businesses and manage their properties as
debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. On

October 3, 2008, the Court entered an order, pursuant to Rule 1015(b) of the Federal Rules of
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Bankruptcy Procedure (the “Bankruptcy Rules™), authorizing the joint administration of the

Debtors’ chapter 11 cases.

8. On October 15, 2008, the United States Trustee for the District of
Delaware (the “U.S, Trustee”) appointed the Creditors’ Committee. On January 11, 2010, the
U.S. Trustee appointed the Equity Committee.

9. Prior to the Commencement Date, WMI operated as a savings and loan
holding company that owned WMB and, indirectly, such bank’s subsidiaries, including
Washington Mutual Bank fsb (“WMBfsb”). WMI still owns all of the outstanding stock of
WMB, and WMI also has certain non-banking, non-debtor subsidiaries. Like all savings and
loan holding companies, WMI was subject to regulation by the Office of Thrift Supervision (the
“OTS”). WMB and WMBfsb, in turn, like all depository institutions with federal thrift charters,
were subject to regulation and examination by the OTS. In addition, WMI’s banking and
nonbanking subsidiaries were overseen by various federal and state authorities, including the
Federal Deposit Insurance Corporation (“FDIC”).

10. On September 25, 2008, the Director of the OTS, by order number 2008-
36, appointed the FDIC as receiver for WMB and advised that the receiver was immediately
taking possession of WMB (the “Receivership”). Immediately after its appointment as receiver,
the FDIC purportedly sold substantially all the assets of WMB to JPMorgan Chase Bank,
National Association (“JPMC™), pursuant to that certain Purchase and Assumption Agreement,

Whole Bank, dated as of September 25, 2008 (the “Purchase and Assumption Agreement”).

11.  Inthe wake of the Recetvership, the sale of WMB’s assets to JPMC, and
the commencement of these chapter 11 cases, a multitude of disputes arose among the Debtors,

JPMC, and the FDIC. In connection therewith, as set forth in more detail below, the Debtors and
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their professionals immediately undertook investigations of such issues, in certain circumstances
resulting in the commencement of lawsuits and/or pursuit of discovery or examinations.

Debtors’ Analysis and Pursuit of Claims Against the FDIC

12.  Immediately after institution of the Recetvership, the Debtors, in
consultation with their attorneys and WMI’s Board of Directors, as well as the Creditors’
Committee, considered whether to challenge, pursuant to 12 U.S.C. § 1464(d)}(2)}(B), the OTS
order seizing WMB and appointing the FDIC as receiver. This lawsuit would have had to have
been commenced within thirty (30) days of the seizure. Based upon careful analysis of many
factors, including, without limitation, the legal and practical implications of the lawsuit, its
attendant risks and costs, and the limited benefit to be derived from instituting the litigation, the
Debtors ultimately determined that it was not in the best interests of their estate to pursue this
action. The Debtors did, however, decide to pursue certain other claims and causes of action.

13.  After a careful review of the Debtors’ rights with respect to WMB and the
Receivership, the Debtors determined that they hold certain claims against WMB. On December
30, 2008, the Debtors filed a proof of claim against the FDIC in the Receivership requesting,
among other things, (i) compensation for the Debtors’ equity interest in WMB, (ii) recognition of
WMPI’s ownership interest in certain WMI assets claimed by the FDIC, (iii) allowance of a
protective claim for payment of the Debtors’ deposits, (iv) payment of amounts owed to WMI by
WMB, and (v) the avoidance of certain transfers made by WMI to WMB as a preference or

fraudulent transfer (the “Debtors” FDIC Claims”). On January 23, 2009, the FDIC summarily

disallowed the Debtors’ FDIC Claims in their entirety and notified the Debtors that any
challenge to the disallowance should be made by commencing a lawsuit within sixty (60) days of

the notice of disallowance.
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14.  Accordingly, on March 20, 2009, the Debtors commenced litigation

against the FDIC, styled Washington Mutual, Inc. and WMI Investment Corp. v. FDIC, Case No.

09-00533 (the “WMI Action™), in the United States District Court for the District of Columbia

(the “D.C. District Court™). The Debtors’ complaint atleges, among other things, that the FDIC

breached its statutory duty under the Federal Deposit Insurance Act to maximize the net present

value of WMB’s assets and that the FDIC’s failure to compensate the Debtors for what they

would have received in a straight liquidation of WMB constituted (i) a taking of property without

just compensation in violation of the Fifth Amendment of the U.S. Constitution and (ii) a
conversion of the Debtors’ property in violation of the Federal Tort Claims Act. The D.C.
District Court permitted JPMC and certain WMB bondholders to intervene in the WMI Action.
The Creditors’ Committee moved to intervene as well, but the D.C. District Court has not yet
ruled on this motion.

15. By motions, dated June 11, 2009 and June 15, 2009, the FDIC filed
motions to dismiss the WMI Action and also filed counterclaims against the Debtors. The
Debtors opposed the motions to dismiss and, thereafter, moved to (i) dismiss the counterclaims
and (ii) stay the WMI Action, in favor of then-pending adversary proceedings in this Court. On
January 7, 2010, the D.C. District Court granted the Debtors’ request to stay the WMI Action.
Upon staying the case, the D.C. District Court denied the FDIC’s motion to dismiss, but the
Equity Committee incorrectly implies that this decision was on the merits and therefore
constitutes judicial approval of the causes of action alleged in the complaint. (Motion 6.) In
fact, the D.C. District Court simply denied the motion to dismiss without prejudice to renewal.
While the Debtors do believe their claims have merit, the reality is that they would still face

substantial legal challenges by the FDIC if they were to proceed to judgment.
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Debtors’ Analysis and Pursuit of Claims Against JPMC

16. On March 24, 2009, JPMC commenced an adversary proceeding in this

Court against the Debtors, captioned, JPMC Bank, N.A. v. Washington Mutual, Inc., Adv. Proc.

No. 09-50551 (MFW) (Bankr. D. Del) (the “JPMC Adversary Proceeding”). Recognizing that

they needed separate counsel to represent them in this proceeding, the Debtors engaged in a
competitive “pitch process” in which several law firms participated, including Quinn Emanuel

Urquhart & Sullivan, LLP (“Quinn Emanuel™) and Susman Godfrey LLP (“Susman Godfrey™).

After obtaining the consent and approval of the Creditors’ Committee, the Debtors selected
Quinn Emanuel to serve as the Debtors’ special litigation and conflicts counsel. In large part,
Quinn Emanuel was retained to represent the Debtors in litigation against JPMC, and other
parties, because it has both the requisite expertise and capabilities, while at the same time
possessing no conflict of interest that would preclude or restrain the vigor with which it was to
pursue these claims. In fact, Quinn Emanuel has been adverse to JPMC on previous occasions.
17. Thereafter, in the JPMC Adversary Proceeding, the Debtors answered
JPMC’s complaint and filed eighteen counterclaims seeking (i) to avoid certain preferential
and/or constructively fraudulent pre-petition transfers of Debtor assets to JPMC, and (ii) a
determination that certain assets were property of the Debtors’ estates and were not transferred

pursuant to the Purchase and Assumption Agreement.

18. Separately, on April, 27, 2009, the Debtors commenced an action pursuant

to section 542 of the Bankruptcy Code, captioned Washington Mutual, Inc. v, JPMC Bank, N.A,,

Adv. Proc. No. 09-50934 (MFW) (Bankr. D. Del) (the “Turnover Action” and, together with the

JPMC Adversary Proceeding, the “Adversary Proceedings™). By the Turnover Action, the
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Debtors sought to recover approximately $4 billion in deposits assumed and maintained by
JPMC (the “Deposits™).

19.  With respect to both Adversary Proceedings, the Debtors successfully
defended against challenges by JPMC and the FDIC to the Court’s jurisdiction to adjudicate such
matters and the Court entered orders to this effect on July 6, 2009. Additionally, the Debtors
overcame JPMC’s motions to dismiss each Adversary Proceeding and the Court entered orders
dated July 6, 2009 and September 14, 2009 to that effect with respect to the Turnover Action and
the Debtors’ counterclaims asserted in the JPMC Adversary Proceeding, respectively.

20.  Subsequently, the Debtors filed a motion for summary judgment in the
Turnover Action to recover the Deposits. On October 22, 2009, Quinn Emanuel argued the
motion before the Court. Each of JPMC, the FDIC and certain WMB bondholders (collectively,
the “Parties”) participated in the litigation. The Deposits represent one of the most significant
assets of the Debtors’ estates. The matter remains sub judice.

21.  With respect to the Adversary Proceedings, discovery requests have been
served and, after protracted, multi-party negotiations, the Debtors have successfully negotiated a
confidentiality stipulation and substantially negotiated a “Scheduling Order” to govern the
production of documents and other aspects of the Adversary Proceedings.

22, Further, in connection with discovery and data presentation efforts, the
Debtors and their advisors have undertaken a collection and review of the documents in their
possession (or provided to the Debtors under information access arrangements with JPMC). In
this regard, the Debtors and their advisors have collected approximately 7.6 million pages of

documents.
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23. Separately, on May 1, 2009, pursuant to Bankruptcy Rule 2004, the
Debtors filed a motion seeking authority to conduct examinations to investigate the prepetition
activities of JPMC, in order to assess certain potential estate causes of action related to the

devaluing of the Debtors’ businesses (the “Business Tort Investigation”). The Court entered an

order on June 24, 2009 authorizing the Business Tort Investigation.
24, Since that time, the Debtors have obtained and comprehensively reviewed

over 40,274 pages of documents produced by JPMC (the “JPMC Production™). Seeking to

expand the Business Tort Investigation, on December 14, 2009, the Debtors filed a supplemental
Bankruptey Rule 2004 application seeking the examination of witnesses and the production of

documents from parties other than JPMC (the “Supplemental Rule 2004 Motion™). Although the

Court denied that motion, the Debtors were able to obtain and review approximately 37,370
pages of additional documents produced by several third parties, including the OTS, Moody’s
Investor Service, TPG, Blackstone Group, the OB-C Group, and Citigroup (the “Third-Party
Production™). The Debtors have also engaged in extensive negotiations with Sullivan &
Cromwell, LLP, the Office of the Comptroller of the Currency (the “OCC™), the Board of

Governors of the Federal Reserve System (the “Federal Reserve™), the U.S. Department of the

Treasury (the “DOT”), Cerberus Capital Management, L.P., L.ehman Brothers, and Morgan
Stanley for further documents related to the Business Tort Investigation. Supplementing the
Business Tort Investigation, the Debtors also issued information requests pursuant to the
Freedom of Information Act to the FDIC, OTS, the Securities Exchange Commission, the DOT,
the Federal Reserve and the OCC.

25.  After the appointment of the Equity Committee, Quinn Emanuel met with

three of the Equity Committee’s attorneys from Venable LLP (“Venable™) for several hours.
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During the course of the meeting, counsel discussed, inter alia, the claims asserted by and against
the Debtors in the Adversary Proceedings and the WMI Action, as well as contemplated by the
Business Tort Investigation, On several occasions thereafter, Quinn Emanuel attorneys
discussed strategic considerations with Venable attorneys. Moreover, with respect to the
Business Tort Investigation, Quinn Emanuel shared with Venable, for the benefit of the Equity
Committee, the entirety of the JPMC Production and, to the extent Quinn Emanuel was able to
procure the consent of the producing third parties, the Third-Party Production. Moreover, Quinn
Emanuel attempted to get consent from third parties to deliver to the Equity Committee the
remaining Third-Party Production.

26. Subsequently, the Equity Committee informed the Debtors that it was
terminating its relationship with Venable and retaining the law firm of Dewey & LeBoeuf
(“Dewey”). Quinn Emanuel assisted Dewey in obtaining the consent of JPMC and coordinating
with Venable in order to facilitate the transfer of the JPMC Production and the Third-Party
Production from Venable to Dewey. Thereafter, the Equity Committee changed {or attempted to
change) counsel at least two (2) more times, first, to Munger Tolles & Olson LLP and,
ultimately, their present counsel, Susman Godfrey.

27. Since the announcement of the Global Settlement, the Debtors, through
Quinn Emanuel, have continued to prepare for the next steps of litigation in the event that the
Global Settlement is not finalized.

Creditors’ Committee Involvement With the Investigation

28. The Creditors’ Committee, which has been extremely active since its
formation, has conducted its own investigations in these cases as well as joined the Debtors in

theirs, and has engaged in countless conversations with the Debtors regarding each side’s
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respective analysis of potential claims and causes of action at issue. As set forth in more detail
in the Objection of the Official Committee of Unsecured Creditors of Washington Mutual, Inc. et
al. to the Official Committee of Equity Security Holders’ Motion for the Appointment of an
Examiner, filed concurrently herewith, the Creditors” Committee — with the assistance of its
counsel and financial advisor — has (i) examined the Debtors’ available assets (including
potential causes of action that could be asserted by or on behalf of the Debtors’ estates), (ii)
analyzed the claims asserted in the WMI Action and the Adversary Proceedings, consulted with
the Debtors regarding these claims, and moved to intervene in and participated in these
litigations, (iii} reviewed documents produced pursuant to the JPMC Production and the Third-
Party Production, and (iv) analyzed the reasonableness of, and engaged in negotiation of, the
Global Settlement.

Third Party Investigations/Oversight

29.  In October 2008, an inter-governmental task force (the “Government Task

Force™), comprised of the Department of Labor, Department of Justice, Federal Bureau of
Investigations, FDIC, Internal Revenue Service, and Securities and Exchange Commission (the
“SEC”), formed to investigate the failure of WMB. The United States Attorney for the Western
District of Washington (the “Wash. USA”) heads the Government Task Force. Pursuant to this
directive, the Wash. USA launched a criminal investigation and, among other things, served
WMI with several grand jury subpoenas seeking documents from a variety of record custodians
formerly employed by WMB and/or WMI, as well as documents relating to corporate finance,
employee compensation, and home loan operations. In order to assess whether any party is
criminally culpable, WMI and its counsel have cooperated with the Wash. USA to respond to

these requests, and consistently have apprised the Creditors’ Committee of developments with
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respect thereto. Additionally, WMI and its counsel have coordinated extensively and at
significant expense with JPMC and its counsel in connection with producing responsive
materials to the Wash. USA,

30. On November 1, 2007, the Attorney General of the State of New York

(“NYAG”) filed a lawsuit styled The People of the State of New York by Andrew Cuomo v.

First American Corporation and First American eAppraiselT, No. 07-406796, in the New York

Supreme Court, alleging that WMB conspired with First American eAppraiselT to falsely
increase valuations done by appraisers retained to perform appraisals of real property securing
WMB loans. Although neither WMI nor WMB is a defendant in this lawsuit, in connection
therewith, both the NYAG and the SEC issued subpoenas to WMB regarding the bank’s
appraisal practices.

31. Thereafter, on November 17, 2009, by Executive Order No. 13519,
President Obama established the Financial Fraud Enforcement Task Force to investigate and
prosecute significant financial crimes and violations. Although WMI has not yet been asked to
participate in this investigation, the sale of WMB’s assets to JPMC has been the subject of
review by this task force.

32. Furthermore, as discussed in the Motion, the U.S. Senate Permanent
Subcommittee on Investigations recently conducted hearings regarding the collapse of WMB and
issued related investigative reports. These hearings and reports were conducted and issued
publicly. Inspectors general of the U.S. Treasury Department and the FDIC also publicly issued
a separate joint report of investigation.

33,  In addition to the foregoing, there are ongoing shareholder class action

lawsuits against officers and directors of WML Plaintiffs’ counsel in these cases is investigating,
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and pursuing claims relating to, the conduct that the Equity Committee now wants an examiner
to investigate, If the shareholder plaintiffs are successful, holders of equity interests may be able
to recover some of their losses.

34, Finally, as a savings and loan holding company prior to the
commencement of these cases, WMI was subject to regulation by the OTS and, because they
were depository institutions with federal thrift charters, prior to the Receivership, WMB and
WMBfsb were subject to stringent OTS and FDIC regulation. The level of regulatory scrutiny of
WMI and WMB makes it inappropriate to appoint an examiner to revisit the circumstances of the
takeover of WMB all over again.

Proposed Settlement and Plan

35, On March 26, 2010, the Debtors filed their Joint Plan of Affiliated Debtors
Pursuant to Chapter 11 of the United States Bankruptcy Code, as may be amended [Docket No.
2622] (the “Plan™), and the disclosure statement related thereto, as may be amended [Docket No.

2623] (the “Disclosure Statement™). The Plan incorporates, and is expressly conditioned upon

the compromise and settlement of the disputes among the Debtors, JPMC, the FDIC and certain

noteholders (the “Global Settlement™), including, without limitation, the Debtors® FDIC Claims,

the WMI Action, the JPMC Adversary Proceeding, and the Turnover Action, and contemplates
releases among and for the benefit of these parties. The Debtors intend to seek approval of the
Global Settlement in connection with confirmation of the Plan.

Equity Committee Actions

36.  Since its formation, the Equity Committee has launched multiple attacks
on the Debtors which, if successful, would disrupt these bankruptcy proceedings and, ultimately,

force the Debtors to proceed with litigation to pursue claims that represent what the equity
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holders perceive as their only hope of recovery, without regard to any cost-benefit analysis. In
this regard, on March 3, 2010, the Equity Committee commenced an adversary proceeding,

Adversary Proceeding Case No. 10-50731 (the “Equity Committee Adversary Proceeding”), by

filing a complaint against the Debtors requesting that WMI be compelled to hold a WMI

shareholders’ meeting [EC Docket No. 1%] (the “Equity Committee Complaint™). Shortly

thereafter, on March 11, 2010, the Equity Committee filed The Official Committee of Equity
Security Holders’ Motion for Summary Judgment, or in the Alternative, for Relief from the

Automatic Stay [EC Docket No. 3] (the “Summary Judgment/Stay Relief Motion™), requesting

that the Court either grant the relief requested in the Equity Committee Complaint or permit the
Equity Committee to pursue such complaint in state court in the State of Washington. On April
7, 2010, the Debtors filed (i) an Answer and Counterclaim to the Equity Committee Complaint
[EC Docket No. 8], and (ii} an Opposition to the Summary Judgment/Stay Relief Motion [EC
Docket No. 9]. At a hearing held on April 21, 2010, the Court heard argument with respect to
the Equity Committee’s stay relief request only, and overruled the Debtors’ objection to such
relief, Pursuant to an Order, dated April 26, 2010, the Court ordered that the automatic stay does
not bar the Equity Committee from taking action in Washington state court to seek to compel
WMI to hold an annual shareholders’ meeting (without expressing any view on the merits of any
such potential action) [EC Docket No. 20]. That same day, the Equity Committee initiated an
action in the Superior Court of the State of Washington for the County of Thurston.

37.  Also on April 26, 2010, the Equity Committee filed the Motion. In

general, the Motion seeks appointment of an examiner to investigate (i) potential claims and

? References to “EC Docket No.” are to the docket numbers of the court docket for the Equity Committee Adversary
Proceeding.
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causes of action held by the Debtors against any person or entity arising from the closure and
Receivership of WMB and the sale of WMB’s assets to JPMC, (ii) potential claims and causes of
action held by the Debtors against officers, directors and employees for prepetition conduct
related to WMB, (iii) the disputes at issue in the Turnover Action, including related tax issues,
(iv) the proper ownership and value of assets at issue in the JPMC Adversary Proceeding, (v) the
communications and negotiations that led to the Global Setilement and the factors that produced
the Global Settlement and the Debtors’ decision to agree to it, (vi) potential fraudulent transfer
and preference claims, (vii) the subjects and proposed information sources identified in the
Debtors’ Bankruptcy Rule 2004 motions, (viii) the merit and valuation of claims that would be
released pursuant to the Global Settlement, and (ix) a valuation of the Debtors’ postpetition
assets, including those to be conveyed to JPMC and the FDIC pursuant to the Global Settlement.
(See Motion 27-28.) For the reasons set forth below, the Debtors request the Court deny the
Motion.

OBJECTION

Appointment of an Examiner Is Not Mandatory Pursuant to Section 1104(c)(2)

38.  Contrary to the Equity Committee’s assertion, based upon the plain
language of section 1104(c)(2) of the Bankruptcy Code and recent jurisprudence of this Court
(including two recent bench decisions issued by this Court), it is clear that, even if the debt
threshold in section 1104(c)(2) is met, appointment of an examiner is not mandatory but rather,
is discretionary and justified only when there is evidence demonstrating that an investigation is

truly warranted. See, e.g., U.S. Bank Nat’] Ass’n v. Wilmington Trust Co. (In re Spansion, Inc.),

Case No. 09-10960 (KJC), 2010 WL 1292837, at *8 (Bankr. D. Del. Apr. 1, 2010) (concluding

that appointment of an examiner pursuant to section 1104(c)(2) only is warranted if the Court
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finds evidence of conduct that would make an investigation of the debtors appropriate); In re

HSH Delaware GP LLC, Case No. 10-10187 (MFW) (Bankr. D. Del. Apr. 23, 2010) (Walrath,

J.), Hr'g Tr. 31:18-22 (“I do agree that there is some discretion in 1104(c)}(2) that the Court must
exercise, not only in determining whether and the amount of the unsecured non-trade debt but

also in determining whether, in fact, any investigation is appropriate.”); In re Magna Entm’t

Corp., Case No. 09-10720 (MFW) (Bankr. D. Del. Apr. 20, 2010) (Walrath, 1.}, Hr’g Tr. 13:4-
14:14; 14:22-23 (refusing to appoint an examiner, notwithstanding the fact that the debt

threshold had been met); see also In re IdieAire Techs. Corp., Case No. 08-10960 (KG) (Bankr.

D. Del. June 13, 2008) (Gross, J.), Hr'g Tr. 45:11-14 (“I don’t think that it is mandatory based
upon my reading of the legislative history, and just as the parties have pointed out, the language
of the statute itself and, particularly, the as appropriate clause.”); In re Am. Home Mortpage
Holdings, Inc., Case No. 07-11047 (CSS) (Bankr. D. Del. Oct. 31, 2007) (Sontchi, J.), Hr'g Tr.
76:9-16 (“I think the financial criteria are important, and obviously, they’re met in this case, but
that’s only one piece of the puzzle, and the other piece of the puzzle is that there has to be an
investigation to perform that’s appropriate. . . . I think that’s a more nuance approach than sort of
saying it is what it is, and if you cry ‘examiner’ in a crowded case, you get one.”); Inre SA

Telecomms., Inc., Case Nos. 97-2395 through 97-2401 (PJW) (Bankr. D. Del. Mar, 27, 1998)

(Walsh, J.), Hr'g Tr. 23:16-18 (“[T]his Court has for years consistently viewed 1104(c)(2) as not

being a mandatory provision.”); In re Webcraft Techs., Inc., Case No. 93-1210 (HSB) (Bankr. D.

Del. Nov. 4, 1993) (Balick, J.), Hr'g Tr. 104:3-19 (stating that appointment of an examiner is not

mandatory even where the debt threshold is satisfied); see also In re ACandS. Inc., Case No. 02-

12687 (Bankr. D. Del. Dec. 19, 2002) (Newsome, J.), Order [Docket No. 234] (effectively

refusing to appoint examiner by ordering that the “examiner is not to perform any task or take up
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any duty or in any way perform any work or incur cost to the estate without further order of the
Court™).?

39.  Accordingly, even though the Debtors’ unsecured liabilities far exceed the
threshold listed in section 1104(c)(2), the Court should only appoint an examiner pursuant to that
provision if the Court determines that there is an “appropriate” investigation to be conducted.
Alternatively, pursuant to section 1104(c)(1), the Court may only appoint an examiner if doing
s0 1s in the best interests of a// parties in interest. Given the circumstances of these cases, no
additional investigation is warranted or would be beneficial at this time. To the contrary, it
would be highly disruptive, wasteful and harmful to the estate and its creditors.

Exercising Its Discretion, This Court Should Find that Appointment
of an Examiner Is Not Appropriate Pursuant to Either Section 1104(c)(2) or (¢){1)

40.  Except with respect to certain documents requested pursuant to the
Supplemental Rule 2004 Motion — which related to matters substantially identical to those
covered by the Debtors’ original Bankruptcy Rule 2004 application, and which supplemental
motion the Court denied — all of the issues identified by the Equity Committee as requiring
investigation by an examiner already have been thoroughly explored and analyzed by the
Debtors and other parties in interest and, therefore, appointment of an examiner to research the
same issues would be futile and wasteful. As set forth in detail above, the Debtors and their
professionals, in concert with the Creditors’ Committee, have spent thousands of hours
reviewing the events that led to the filing of these cases and parties’ conduct in connection with
such events; identifying potential claims against the FDIC and JPMC; preparing pleadings and

other documents necessary to pursue certain of such claims; seeking, conducting, and reviewing

3 Copies of the relevant pages from these hearing transcripts and order are attached hereto as Exhibit C.
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discovery in connection with asserted and potential causes of action; and assessing the validity
and strength of such claims. The Debtors shared information concerning the foregoing with the
Equity Committee upon its formation. In addition, as referenced above, various governmental
agencies and other third parties have conducted, and continue to conduct, examinations of the
Debtors, WMB, and JPMC, including with respect to many of the same issues that the Debtors
themselves have reviewed. In certain circumstances, such as the investigation conducted by the
U.S. Senate Permanent Subcommittee on Investigations, the examination has been conducted
entirely publicly.

41.  Appointment of an examiner to conduct an investigation duplicative of
these collective efforts merely would constitute an unnecessary drain on the Debtors” resources

and, accordingly, is not appropriate. See. e.g., In re Spansion. Inc., 2010 WL 1292837, at *8

(noting that the official creditors committee and various ad hoc committees had “vigorously
represented” the interests of unsecured creditors, conducted extensive discovery, and
investigated the debtors, rendering appointment of an examiner unnecessary);’ In re HSH

Delaware GP LLC, Hr’g Tr. 31:23-32:5 (concluding that appointment of an examiner to conduct

an investigation already underway would be a “futile act . . . wasteful of assets of the estate and

[would] not serve the creditors and other constituents in the case™); In re Magna Entm’t Corp.,

Hr’g Tr. 14:11-14 (“{S]ince all of the roles that an Examiner would play in this case have already

been fulfilled, I find it’s a futile act and will not appoint an Examiner.”); In re IdleAire Techs.

Corp., Hr’'g Tr. 46:4-6 (determining that appointment of an examiner would be “inappropriate

given the speed with which the case is progressing and the work that’s already been done by the

4 The Equity Committee attempts to distinguish the Spansion decision by noting that, in that case, the parties already
had conducted discovery, the issues raised in the examiner motion were plan confirmation disputes, and the motion
had been filed so late it would cause the estate more harm than benefit. (See Motion 18.) As discussed below, the
Debtors believe that each one of these factors is present here,
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Committee”); In re Am. Home Mortgage Holdings, Inc., Hr’g Tr. 77:1-21 (refusing to appoint an

examiner where the committee was actively involved in the case and governmental entities,
including Congress, already were examining the issues in question). As the court noted in
Bradlees, where a debtor’s professionals engage in a lengthy investigation of potential claims
and share the results of their analysis with the creditors’ committee and other parties in interest,
it does not make sense to then appoint an examiner to repeat such work at significant expense to

the debtor. In re Bradlees Stores, Inc., 209 B.R. 36, 39 (Bankr. S.D.N.Y. 1997) (“[T]he

[movants] have allowed the entire thirteen-month investigation surrounding the Acquisition to be
conducted by the Debtors’ professionals, at significant cost to the estates, without seeking the
appointment of an independent third party. The appointment of an examiner to conduct a new
investigation at this time would be duplicative, needless and wasteful.”). Interestingly, the
Equity Committee acknowledges that the Debtors and other interested parties already have
gathered a significant amount of information about the potential claims and causes of action at
issue in these cases, but notes that the examiner would “make full use” of such information. (See
Motion 23.) Even so, it will still take time for the examiner and its professionals to review and
analyze this information, including engaging in discussions with the Debtors and their
professionals, which will result in significant expense to the estate. The Debtors already have
discussed the claims involved in the Adversary Proceedings and the WMI Action and shared
much of the document production associated with the Business Tort Investigation with the
Creditors’ Committee and the Equity Committee and have incurred, and will continue to incur,
the cost of these entities and their professionals to analyze such information. The Debtors should
not be obligated to pay for yet another person and his/her professionals to do the same exact

work.
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42.  Although, as the Equity Committee points out, there may be additional
examinations that the Debtors sought but were not able to obtain with respect to their
investigation of potential claims against JPMC, this does not mean that the investigation was
incomplete or insufficient to enable the Debtors to make a reasoned decision as to whether to
compromise and settle such claims. The Debtors, in conjunction with the Creditors’ Committee,
assessed the legal strength of all potential causes of action held by the estate and, in the Debtors’
business judgment, with support of the Creditors’ Committee, determined it would be in the best
interests of the estate to settle. Moreover, significant creditor groups were involved with the
negotiation of, and agree with, the Global Settlement.

43.  Similarly, the Debtors conducted a thorough cost-benefit analysis and
decided there would be no benefit to the estate from investigating and asserting claims against
the Debtors’ current and former directors and officers with respect to the collapse of WMB. The
Creditors’ Committee actually conducted an initial investigation of such claims, but similarly
determined not to pursue them based upon the committee’s own cost-benefit analysis. Because
equity holders do not stand to benefit from any recovery on account of such claims if they were
pursued, the Equity Committee should not be the party driving that decision. From a practical
standpoint, any recovery on account of claims against directors and officers would be limited to
available insurance proceeds. Even if there were no restrictions on the Debtors” ability to access
such proceeds, the funds available — $250 million in the aggregate, less any advancements
already made — would be far from sufficient to bridge the estimated $1.3 billion deficit before
preferred shareholders receive a distribution and over $9.6 billion deficit before common equity
holders recover. The Equity Committee’s suggestion that there needs to be an “independent,

objective” person with no “conflicts of interest” to review potential claims of misconduct by the
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Debtors’ directors and officers is unpersuasive. (Motion 24.) First, the Debtors and the
Creditors’ Committee owe fiduciary duties to the estate and have acted in accord with those
duties, and certainly the Creditors’ Committee has no conflict of interest with respect to this
issue. Moreover, third parties already are investigating the Debtors’ directors and officers,
including shareholders who have representation in ongoing stock-drop litigations. See In re

Washington Mutual Securities Litigation, Case No. 08-md-1919 MSP (W.D. Wash.); South

Ferry LP No 2 v. Killinger, Case No. 04-1599C (W.D. Wash.). Nothing prevents equity holders

from continuing to pursue such actions.

44, It is hard to imagine that the Equity Committee — which only had one
meeting with the Debtors prior to substituting counsel three times and whose financial advisor
just signed a confidentiality agreement with the Debtors last week — has had a sufficient amount
of time even to have reached the conclusion that an examiner is warranted. If, however, the
Equity Committee nonetheless doubts the integrity or thoroughness of the work conducted by the
Debtors and other parties, the Equity Committee may (1) exercise its authority, pursuant to
section 1103(c) of the Bankruptcy Code, to pursue its own investigation, as it has or should have
been doing with respect to the Business Tort Investigation, (ii) intervene in any of the ongoing
litigations (as it has done in these cases) and seck discovery in connection therewith, or (iii)
request authority to conduct one or more examinations pursuant to Bankruptcy Rule 2004. See

Winston Indus., Inc. v. Lancer Homes, Inc. (In re Shelter Res. Corp.), 35 B.R. 304, 305 (Bankr.

N.D. Ohio 1983) (“There is currently in place a Debenture Holders” Committee with powers
under section 1103(c) of the Bankruptcy Code to carry on, if necessary, an investigation as may
be appropriate. The appointment of an examiner under these circumstances, with the possibility

of duplicated effort, is not in the spirit of economy of administration in the handling of
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bankruptcy estates.”). And, of course, all of this work could be done at no expense to the Equity
Committee.

45. The real intent behind the Motion is the Equity Committee’s desire to
derail the Global Settlement. Aside from public statements made by members of the Equity
Committee and its counsel in this regard (and in advance of having any significant involvement
in these proceedings), see Official Committee of Equity Security Holders of Washington Mutual,
Inc. Deliver Statement Regarding Proposed Agreement, PRNewswire (Mar. 17, 2010) (“The
Committee . . . does not support, the Proposed Agreement . . . . At this time, the Committee
intends to object to the Proposed Agreement.”)’; Hr'g Tr. 45:8-15, Apr. 21, 2010 (Susman, S.,
Counsel for the Equity Committee) (“And I don’t mean to suggest, Your Honor, that the
proposed settlement, which certainly isn’t an executed agreement yet, isn’t of serious concern to
the equity committee. It is. And that underscores the reasons why the equity committee believes
it is imperative to have an opportunity for new corporate governance for the debtors. The legal
claims of the debtors that would be released through settlement are among the debtors’ most
valuable assets.”); 48:5 (Willingham, M., Chairman of the Equity Committee) (“I don’t like the
settlement the way it looks now . . .."); 51:4-6 (Willingham, M.) (answering question regarding
the equity committee’s position with respect to the proposed settlement by stating, “I think it
would be a safe characterization to say that we were not 100 percent in favor of the settlement or
the plan”); 51:8-9 (Willingham, M.) (“I think I can speak for the commiitee that we disagree with
both [the settlement and the plan].”), this is evident by the timing of the filing of the Motion and

based upon a casual review of the issues the Equity Committee wants an examiner to investigate.

> Available at hitp://www.prnewswire.com/news-releases/official-committee-of-equity-security-holders-of-
washington-mutual-inc-deliver-statement-regarding-proposed-settlement-88§237597 html.
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(See, e.g., Motion 28 (requesting that an examiner be directed to investigate “[t]he
communications and negotiations that led to the Debtors’ proposed ‘Global Settlement’ and the
factors that produced the settlement and the Debtors’ decision to agree to and support its
terms”).) The purpose of an examiner, however, is not to investigate facts to support a plan

objection. See In re Gliatech, Inc., 305 B.R. 832, 836 (Bankr. N.D. Ohio 2004) (refusing to

appoint an examiner where it was clear that the movant — an out-of-the money equity holder —
merely sought evidence to substantiate its objection to a settlement embodied in the debtors’
plan). “Classic confirmation disputes” do not serve as grounds for appointment of examiners.

See In re Spansion, Inc., 2010 WI, 1292837, at *8.

46,  The Debtors and the Creditors’ Committee — each of which are fiduciaries
incentivized and legally obligated to maximize value for all stakeholders — have concluded that
the proposed settlement is in the best interests of the estate. When the Global Settlement is
finalized and brought before the Court for approval, it will be subject to review by all parties in
interest, including the Equity Committee, pursuant to the Plan objection process, during which
the Equity Committee will have the opportunity to take discovery, file pleadings, and argue in
this Court, all at the expense of the Debtors’ estates. It is in that forum that parties may question
the reasonableness of the Global Settlement. Indeed, this Court has acknowledged that, in
analyzing the merits of a proposed course of action, it is more effective to permit parties in
interest to litigate the issue than to appoint a third party examiner to investigate and render a

report. See In re SA Telecomms., Inc., Hr’g Tr. 81:7-15 (“I take a different approach from the

U.S. Trustee’s position. He claims we need someone independent who will look at the facts
without bias and report accordingly. . . . I think it’s equally effective, if not more effective, to

have the fighting parties look at the facts and take their positions . . . .”) Appointing an examiner
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to make a determination on the reasonableness of the Global Settlement not only will replace
advocacy by the real parties in interest, but also would be a particularly inappropriate intrusion
on the Court’s role. The appointment of a “neutral” party to opine on the legal or factual merits
of the disputes to be resolved pursuant to the Global Settlement would, in essence, arrogate the
examiner above the judiciary. The Court should reject this unprecedented usurpation of its place
as the ultimate decision maker.®

47. On the other hand, if the proposed settlement is not consummated (e.g.,
the Court does not approve it), then the Debtors will immediately continue their litigation efforts,
aggressively pursuing claims asserted in the various pending litigations. If this is the case, an
examiner certainly is not warranted because it is the existence of the proposed Global Settlement
that serves as the basis for the Equity Commitiee’s Motion.

48.  Appointment of an examiner is not justified pursuant to section
1104(c)(1). Based upon the language of section 1104(c)(1), which provides that the Court may
appoint an examiner if “such appointment is in the interests of creditors, any equity security
holders, and other interests of the estate,” the appointment of an examiner pursuant to this
provision clearly is discretionary. 11 U.S.C. § 1104(c)(1). In order to justify appointment of an
examiner under this provision, “the protection must be needed, and the costs and expenses must
not be disproportionately high.” H.R. Rep. No. 95-595, 95th Cong., 1st Sess. (1977), U.S. Code

Cong. & Admin. News 1978, p. 5787, 6359; In re Table Talk, Inc., 22 B.R. 706, 713-14 (Bankr.

D. Mass. 1982) (“I cannot see how it is in the best interests of creditors to place another

functionary in this case when no one has satisfactorily explained what an examiner could do that

® At least one court has issued an order specifically stating that this is not an appropriate role for an examiner. See,
e.g., In re Lyondell Chemical Co., Case No. 09-10623 (Bankr. S.D.N.Y. Oct. 28, 2009} (J. Gerber) [Docket No.
3148] (“[TThe examiner shall not investigate on or report on the Debtors’ business judgment or merits of any party’s
plan proposals . . .”) (a copy of which is attached hereto as Exhibit B).
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present functionaries could not do. The legislative history clearly states the standard: the
protection must be needed and the costs must not be disproportionately high.”). As set forth
above, the Debtors submit there is no need for an examiner and no justification for the significant
costs resulting from appointment of one. Moreover, the Equity Committee cannot demonstrate,
as required by section 1104(c)(1), that appointment of an examiner will benefit all interests of

the cstate, See In re Sletteland, 260 B.R. 657, 672 (Bankr. S.D.N.Y. 2001) (*[A] creditor group,

no matter how dominant, cannot justify the appointment of a trustee or examiner simply by
alleging that it would be in its interests. It must show that the appointment is in the interests of
all those with a stake in the estate.”).

49.  Many of the Debtors’ creditor constituencies, including the Creditors’
Committee, oppose appointment of an examiner in these cases and support the Global Settlement
and Plan. Furthermore, given the fact that multiple governmental entities, including Congress,
the Wash. USA, the FDIC, and the OTS, have investigated (or are investigating) the Debtors,
WMB, and JPMC, no public interest would be served by appointing an examiner to replicate
these efforts. Indeed, the appointment of an examiner might compromise certain of these
pending investigations. The Equity Committee does not represent the true economic
stakeholders in these cases. Equity holders in these cases are out of the money and have nothing
to lose from not settling claims and “swinging for the fences” in the hope of forcing a recovery.
Therefore, it is of no concern to the Equity Committee whether their desired actions put at risk
significant value represented by the Global Settlement. Moreover, it is easy for the Equity
Committee to claim that the costs of an examiner is “certainly money worth spending” (Motion
24), when such costs will in fact be borne by the creditors whose distributions will be reduced

dollar-for-dollar by the expenses of an examiner, It is clear that appointment of an examiner to
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further the Equity Committee’s litigation tactics and efforts to oppose the Plan would serve only

equity holders’ parochial interests and, therefore, is not appropriate. See In re Gliatech, Inc., 305

B.R. at 836 (denying appointment of an examiner where doing so would benefit only the equity
holder who sought the appointment).

If an Examiner Were Appointed, Its Role Should Be Severely Limited

50.  Itis well-settled that “the bankruptcy court retains broad discretion to

direct the examiner’s investigation, including its nature, extent, and duration.” Inre Revco D.S.,

Inc., 898 F.2d 498, 501 (6th Cir. 1990), sce also In re Loral Space & Comm’ns, Ltd., 2004 WL

2979785, at *5 (S.D.N.Y. Dec. 23, 2004) (noting that because “it is the court’s duty to fashion
the role of an examiner to avoid substantial interference with the ongoing bankruptcy
proceedings . . . the Bankruptcy Court may exercise its discretion to limit the scope of the

examiner’s investigation and the compensation and expenses available to the examiner”); In re

Schepps Food Stores, Inc., 148 B.R. 27, 30 (S.D. Tex. 1992) (“While the statute states that the

court may appoint an examiner any time before the plan is confirmed, a creditor cannot use the
provision to disrupt the proceedings.”). As the statute itself makes clear, any examiner-
conducted investigation must be “appropriate.” 11 U.S.C. § 1104(c). Thus, if this Court were to
determine that it is appropriate to appoint an examiner, the examiner’s role and timeline should
be narrowly tailored and designed to avoid interference with the ongoing bankruptey
proceedings. Loral Space, 2004 WL 2979785, at *5.

51. With respect to scope of investigation, several of the areas the Equity
Committee would like to see investigated overlap with the scope of the investigation that the
Debtors sought Court-authority to conduct pursuant to its Supplemental Rule 2004 Motion. (See

Motion 26-27 (proposing to investigate “[d]iscussions between JPMC, the FDIC, the OTS, other
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officials at the Department of Treasury, the SEC, and any other government agencies during
2008 concerning WMB or WML . . . [and] [t}he decisions of OTS and FDIC regarding the seizure
and the sale of WMB assets, the bases for those decisions, the communications of OTS and
FDIC with other governmental or private personnel about those decisions in advance of making
and acting on them, and whether the FDIC’s sale of WMB’s assets satisfied its statutory
obligations™). Although the Debtors have received and reviewed the Third-Party Production, if
an examiner were to investigate third parties further, as referenced above, at least the scope
would not be entirely duplicative of the already-conducted Business Tort Investigation.

52.  Inany event, it is critical that, to the extent the Court is inclined to appoint
an examiner, the Court should tailor the timeline for the examiner’s investigation and issuance of
a report to avoid substantial interruption of the Plan confirmation process. The Equity
Committee has suggested 150 days for issuance of a report — no doubt with an eye towards
derailing confirmation of the Plan. However, the parties have made substantial progress in these
cases, reaching the Global Settlement on the heels of fourteen months of contentious litigation.
With the Disclosure Statement and Plan on file, the Court should take steps to ensure that any
examination of the estate not sacrifice this progress. The most appropriate way to accomplish
this would be to establish a dual-track construct and limit the time by which an examiner’s report

would be issued to 60 days so as not to interfere with the Plan confirmation process. See, e.g.. In

re Tribune Co., Case No. 08-13141 (Bankr. D. Del. Apr. 20, 2010) (J. Carey ) Order [Docket No.

4120] at 9 5 (a copy of which is attached as Exhibit A} (limiting examiner investigation to less
than three months where plan and disclosure statement were already on file). If the Court were

compelled to appoint an examiner, by fashioning relief as discussed herein and as implemented

C:\NRPORTBL\US_ACTIVE\DIBLASIK\43379744_7.DOC 28



in Tribune, the potential cost and harm to the parties in interest in the Debtors” bankruptey cases

would be mitigated.

53.  Based upon the foregoing, the Debtors submit that there is no basis on

which the Court should appoint an examiner but, if it does, the examiner’s role should be strictly

limited.

WHEREFORE the Debtors respectfully request that the Court deny the Motion

and grant such other and further relief as it deems just and proper.

Dated: Wilmington, Delaware
May 4, 2010
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By: ?E@ %

Mark D€uttins (No. 2981)

Chun 1. Jang (No. 4790)

Lee E. Kaufman (No. 4877)
RICHARDS, LAYTON & FINGER, P.A.
One Rodney Square

920 North King Street

Wilmington, DE 19801

Telephone: (302) 651-7700

Facsimile: (302) 651-7701

—and —

Marcia L. Goldstein, Esq.

Brian S. Rosen, Esq.

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for the Debtors and Debtors In
Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
TRIBUNE COMPANY, et al.,' Case No, 08-13141 (KJC)
Debtors. Jointly Administered
Related to Docket No. 3062 , /1%

AGREED ORDER DIRECTING THE APPOINTMENT OF AN EXAMINER

Upon the Motion® of Wilmington Trust Company (“WTC”) in the aboVe—captioned
chapter 11 cases for appointment of an examiner pursuant to § 1104(c) of the Bankruptcy Code;

the Court having reviewed the objections, responses and/or statements related to the Motion filed

'“The Debtors in these chapter 11 cases, along with the last four digits of each Debtor's federal tax identification number, are: Tribune Company
(0355}, 435 Production Company {8865); 5800 Sunset Productions Ing. (5510); Baltimore Newspaper Networks, Inc, (8258); California
Community News Corporation {5306}, Candle Holdings Corporation (5626), Channel 20, Inc. {7399); Channel 39, Inc. (5256); Channet 40, Inc,
(3844); Chicago Avenue Construction Company (8634); Chicago River Production Company (5434); Chicago Tribune Company (3437);
Chicago Tribune Newspapers, Inc. (0439); Chicago Tribune Press Service, Inc. (3167}, ChicagoLand Microwave Licensee, inc. (1579);
Chicagoland Publishing Company (3237); Chicagoland Television News, Inc. (1352}, Courant Specialty Products, Inc. (9221); Direct Mail
Associates, Inc. (6121); Distribution Systems of America, Inc. (3811); Eagle New Media Investments, LLC (6661); Eagie Publishing
Investments, LLC (6327); forsalebyowner.com corp. (0219); ForSaleByOwner.com Referral Services, LLC (9205); Fortify Holdings Corporation
(5628}, Forum Publishing Group, Inc, (2940); Gold Coast Publications, Inc, (5505); GreenCo, Inc. (7416); Heart & Crown Advertising, [nc.
(9808); Homeowners Reaity, Inc. (1507); Homestead Publishing Co. (4903); Hoy, LLC (8033); Hoy Publications, LLC (2352); InseriCo, Inc.
(2663); Internet Foreclosure Service, Inc. (6550); JuliusAir Company, LLC (9479); JuliusAir Company [f, LLC; K1AH Inc. (4014); KPLR, Inc.
(7943); KSWB Inc. {7035); KTLA Inc. (3404}, KWGN Inc. (5347); Los Angeles Times Communications LLC {1324); Los Angeles Times
International, Ltd. (6079); Los Angeles Times Newspapers, Inc, (0416); Magic T Music Publishing Company (6522); NBBF, LLC (0893);
Neocomim, Inc. (7208); New Mass. Media, Inc. {9553); Newscom Services, Inc, (4817); Newspaper Readers Agency, Inc. (7335); North
Michigan Production Company {5466); North Orange Avenue Properties, Inc. (4056); Oak Brook Productions, Inc. (2598); Crlando Sentinel
Communications Company (3775); Patuxent Publishing Company (4223); Publishers Forest Products Co. of Washington (4750); Sentinel
Communications News Ventures, Inc. (2027); Shepard's Inc, {7931); Signs of Distinction, Inc, (3603); Southern Connecticut Newspapers, Inc,
(1455); Star Community Publishing Group, LLC (5612); Stemweb, Inc. {(4276); Sun-Sentinel Company (2684); The Baltimore Sun Company
(6880); The Daily Press, Inc. (9368); The Hartford Courant Company (3490); The Moining Call, Inc. (7560); The Other Company LLC (5337);
Times Mirror Land and Timber Company (7088); Times Mirror Payroll Processing Company, Inc. (4227); Times Mimor Services Company, Inc.
(1326), TMLH 2, Inc. (0720); TMLS I, Inc. (0719); TMS Entertainment Guides, Inc. (6325); Tower Distribution Company {9066); Towering T
Music Publishing Company (2470); Tribune Broadeast Holdings, Inc. (4438); Tribune Broadeasting Company (2569); Tribune Broadeasting
Holdco, LLC (2534); Tribune Broadcasting News Network, Inc., n/k/a Tribune Washington Bureau Inc. (1088); Tribune California Properties,
Ing, (1629); Tribune CNLBC, LLC, fk/a/ Chicage National League Ball Club, LLC (0347); Tribune Direct Marketing, Inc, (1479); Tribune
Entertainment Company (6232); Tribune Entertainment Production Company {5393); Tribune Finance, LLC (2537); Tribune Finance Service
Center, Ine. (7844); Tribung License, Inc. (1035); Tribune Los Angeles, Inc. (4522); Tribune Manhattan Newspaper Holdings, Inc. (7279);
Tribune Media Net, Ine. (7847); Tribune Media Services, Inc, (1080); Tribune Network Holdings Company (9936); Tribune New York
Newspaper Holdings, LLC (7278); Tribune NM, Ine. (9939); Tribune Publishing Company (9720); Tribune Television Company (1634); Tribune
Television Holdings, Inc. (1630); Tribune Television New Orleans, Inc, (4055); Tribune Television Northwest, Inc, (2975); ValuMail, Inc.
(9512); Virginia Community Shoppers, LLC (4025); Virginia Gazette Companies, LLC (9587); WATL, LLC (7384); WCWN LLC (5982);
WDCW Broadcasting, Inc. (8300); WGN Continental Broadcasting Company (9530); WLV Inc. (8074); WPIX, Inc. {0191); and WTXX Inc,
(1268). The Debtors’ corporate headquarters and the mailing address for each Debitor is 435 North Michigan Avenue, Chicago, [Hinois 60611,

¢ Capitalized terms used but not defined herein shall have the meaning ascribed to such terms in the Motion,
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or made by the above-captioned debtors and debtors in possession (the “Debtors”), the Official
Committee of Unsecured Creditors appointed in the Debtors’ cases (the “Committee’),
JPMorgan Chase Bank, N.A, (*JPMC”), Merrill Lynch Capital Corporation (“MLCC”), the
Credit Agreement Lenders (the “Credit Agreement Lenders™), certain retirees (the “TM
Retirees”), Citicorp North America, Inc./Citigroup Global Markets Inc. (together, “Citigroup”),
Bank of America, N.A. and Banc of America Securities LLC (together, “BofA”), Law Debenture
Trust Company of New York, as Indenture Trustee (“Law Debenture”), Centerbridge Credit
Advisors LLC (“Centerbridge”) (collectively the “Parties”), and the Office of the United States
Trustee (the “U.S. Trustee”), and considered the arguments and representations of counsel made
thereon; and due and proper notice having been given under the circumstances; and it appearing
that this is a core proceeding under 28 U.S.C. § 157(b)(2); and the Parties having consented to
appointment of an examiner, it is hereby ORDERED as follows:

1, The U.S. Trustee is directed to appoint an examiner (the “Examiner”)
pursuant to 11 U.S.C. § 1104(c)(1).

2, The Examiner shall (i) evaluate whether there are potential claims and causes of
action held by the Debtors’ estates in connection with the leveraged buy-out of Tribune that
occurred in 2007 (the “LBO”) which may be asserted against any entity which may bear liability,
including, without limitation, the Debtors, the Debtors’ forrﬁer and/or present management,
including former/present members of Tribune’s Board, the Debtors® lenders and the Debtors’
advisors, said potential claims and causes of action including, but not being limited to, claims for
fraudulent conveyance (including both avoidance of liability and disgorgement of payments),

breach of fiduciary duty, aiding and abetting the same, and equitable subordination and whether
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there are any potential defenses which may be asserted to such potential claims and causes of
action, (ii) evaluate whether Wilmington Trust Company violated the automatic stay under 11
U.S.C. § 362 by its filing, on March 3, 2010, of its Complaint for Equitable Subordination and
Disallowance of Claims, Damages, and Constructive Trust (docketed at Adv. No. 10-50732, D.1.
1), (i1i) evaluate the assertions and defenses made by certain of the Parties in connection with the
Motion of JPMorgan Chase Bank, N.A., for Sanctions Against Wilmington Trust Company for
Improper Disclosure of Confidential Information in Violation of Court Order (b.I. 3714), and
(iv) otherwise perform the duties of an examiner set forth in 11 U.S.C. §§ 1106(a)(3) and (4} (as
limited by this Order) (collectively, the “Investigation™).

3, The Examiner shall, before commencing the Investigation, meet and confer with
the Parties, and the U.S, Trustee, if the U.S, Trustee requests participation. The Parties shall use
their respective best efforts to coordinate with the Examiner and to avoid unnecessary
interference with, or duplication of, the Investigation, and the Examiner, in his or her conduct of
the Investigation, shall use best efforts to utilize relevant materials obtained by the Parties via
informal and/or formal discovery to avoid unnecessary duplication of work performed to date.
Nothing in this Order shall be deemed to require any Party to waive any applicable privilege.

4, Within seven (7) days after the later of enfry of this Order or the date on which
the U.S. Trustee files a notice of the Examiner’s appointment, the Examiner shall propose a work
and expenses plan (the “Work and Expenses Plan”), which shall include a good faith estimate of
the fees and expenses of the Examiner and the Examiner’s proposed professionals for conducting
the Investigation (the “Budget”). The Court will hold a status conference on May 10, 2010 at

11:00 a.m. to (1) consider the Work and Expenses Plan (along with any responses thereto,

A46429/0001-6470778v2




including an opportunity for any of the Parties to be heard on the appropriateness of the Budget)
and (ii) order, if appropriate, further relief as will aid the Examiner in the performance of the
Examiner’s duties and/or to accommodate the needs of the estates. Notwithstanding the
foregoing, the Examiner is authorized to commence the Investigation after the “meet and confer”
referenced in the prior paragraph of this Order,

5. The Examiner shall prepare and file a report (the “Report”), as required by 11
U.S.C. § 1106(a)(4), on or before July 12, 2010, unless such time shall be extended by order of
the Court upon application by the Examiner on notice to the Parties.

6. Until the Examiner has filed the Report, neither the Examiner nor the Examiner’s
representatives or agents shall make any public disclosures concerning the performance of the
Examiner’s duties, except in hearings before the Court; provided, however, that neither any
information asserted to be confidential pursuant to applicable agreement or treated as
confidential pursuant to court order, nor any evaluation of the strengths or weaknesses of any
potential claim or right of action the estates may have or suggested litigation strategy in
connection therewith, shall be disclosed publicly without further order of this Court.

7. The Examiner may retain counsel and other professionals if the Examiner
determines that such retention is necessary to discharge the Examiner’s duties, with such
retention to be subject to Court approval after notice under standards equivalent to those set forth
in11US.C. § 327.

8. The Examiner and any professionals retained by the Examiner pursuant to order
of this Court shall be compensated and reimbursed for their expenses pursuant to any procedures

for interim compensation and reimbursement of expenses of professionals which are established

4
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in these cases. Compensation and reimbursement of the Examiner shall be determined pursuant
to 11 U.S.C. § 330, and compensation of the Examiner’s professionals shall be determined
pursuant to standards equivalent to those set forth in 1.1 U.S.C. § 330.

9. The Examiner shall Have the standing of a party in interest with-respect to matters
that are within the scope of the Investigation, and shall be entitled to appear and be heard at any
and all hearings in these cases.

10.  The Debtors and all of the Debtors’ affiliates, subsidiaries and other companies
and the Examiner shall mutually coordinate and cooperate in connection with the performance of
the Examiner “s duties. In addition to full access to the documents in the depository as set forth
below, the Debtors shall provide to the Examiner all other non-privileged documents and
information relevant to the Investigation that the Examiner requests, Nothing herein shall
prohibit the Debtors from objecting to requests, including, without limitation, on the ground that
the documents or information requested are beyond the scope of the Investigation. If the
Examiner seeks the disclosure of documents or information as to which the Debtors assert a
claim of privilege or have objected and the Examiner and the Debtors are unable to reach a
resolution on whether or on what terms such documents or information should be disclosed to
the Examiner, the matter may be brought before the Court for resolution. The Debtors’ and the
Committee’s privileges, including, but not limited to, the att-omey—client privilege and attorney
work-product privilege, remain and are not deemed waived or in any way impaired by this
Order.

11. Subject to any applicable confidentiality agreement and orders entered by this

Court, the Parties will as promptly as practicable {ake all necessary and appropriate steps to give
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the Examiner and professionals retained by the Examiner access to the document depository
referenced in the Order (i) Authorizing the Debtors to Establish a Document Depository and
Directing the Committee to Deliver Certain Documents to the Depository and (ii) Establishing
Settlement Negotiation Protections (D.1. 2858) (the “Depository Order””). The Examiner and
professionals retained by the Examiner shall have full and complete access to all documents in
the depository, notwithstanding the rights of Producing Parties (as that term is defined in the
Depository Order) to object to the review of documents produced by such Producing Party.
Notwithstanding any other provision of this Order, documents in the Depository and other
information subject to orders of this Court relating to confidentiality shall not be disclosed by the
Examiner, except in accordance with such orders or further order of this Court. The Parties shall
reasonably cooperate with the Examiner.

12, Subject to the requirements for mutual cooperation and coordination set forth
herein, nothing contained in this Order shall diminish the powers and authority of the Debtors or
the Committee under the Bankruptcy Code, including the powers to investigate transactions and
entities, to commence adversary proceedings and contested lmatters, and to object to claims.

13.  Nothing in this Order shall impede the rights of the U.S, Trustee, the Parties
(including WTC), or any other party in interest to reqﬁest any other lawful relief, including but
not limited to a request to further expand the scope of the Investigation, if during such
Investigation other relevant matters are revealed which the Examiner or other party believes
should be brought to the attention of the Court, or to have the Report (or parts thereof) filed

under seal.
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Dated: Wilmington, Delaware
April 720 , 2010

THE HONORABLE KEVIN J CAREY
CHIHF UNITED STATES BANKRUPTCY JUDGE
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EXHIBIT B
LYONDELL ORDER
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
Inre:
Chapter 11
LYONDELL CHEMICAL COMPANY, etal., : Case No. 09-10023 (REG)
: Jointly Administered
Debtors. :
______________________________________________________________ X

ORDER DIRECTING THE APPOINTMENT OF AN EXAMINER AND SPECIFYING
SCOPE OF EXAMINER’S INVESTIGATION AND DUTIES PURSUANT
TO SECTIONS 1104(c) AND 1106(b) OF THE BANKRUPTCY CODE"

Upon the motion (the “Motion”) of the Official Committee of Unsecured
Creditors (the “Committee™) for appointment of an examiner pursuant to section 1104(c) of title

11 of the United States Code, 11 U.S.C. 88 101 et seq. (the “Bankruptcy Code™); and upon the

objection (the “Objection”) of the Debtors to the Motion, as well as the response of the United
States Trustee, the objection of the Ad Hoc Group of Senior Secured Lenders, the Access
Parties’ opposition, the limited joinder of UBS AG, Stamford Branch in the Debtors’ Objection,
the statement of UBS Securities LLC, the Committee’s reply in support of the Motion, and the
joinder of Bank of New York Mellon to the Committee’s reply; and it appearing that the Court
has jurisdiction over this matter and the relief requested in the Motion pursuant to 28 U.S.C. 88
157 and 1334; and it appearing that this is a core proceeding pursuant to 28 U.S.C. § 157(b); and
due and sufficient notice of the Motion having been provided; and upon all the proceedings

before the Court including the record of the hearing held on October 26, 2009; and after due

! Terms used but not defined herein have the meaning ascribed to them in the Final DIP Order (March

1, 2009) [Docket No. 1002].
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deliberation the Court having directed the United States Trustee to appoint an examiner who is
financially sophisticated and has substantial experience in chapter 11 mega-cases, in corporate
finance, and has familiarity with the practice in the bankruptcy community in connection with
DIP financings, exit financings, and equity rights offerings; it is hereby

ORDERED that, pursuant to section 1104(c) of the Bankruptcy Code and for the
reasons set forth on the record at the hearing on the Motion, on or before October 30, 2009, the
United States Trustee shall appoint an examiner (the “Examiner”) in these jointly administered
cases solely to conduct the investigation (the “Investigation™) set forth herein and to prepare and
transmit a written report thereon (the “Report”) under section 1106(b) of the Bankruptcy Code as
described herein; and it is further

ORDERED that the scope of the Investigation shall be solely to determine
whether the Debtors have done anything out of the ordinary in connection with their decisions
regarding: (1) the selection of a sponsor of the equity rights offering contemplated by the
Debtors as part of their exit financing package required for emergence from chapter 11; (2)
whether or not to get new DIP facility financing; and (3) proposing a litigation reserve in the
Debtors’ proposed plan of reorganization, in each case solely by reason of a conflict of interest
or other breach of fiduciary duty or by acting in bad faith; and it is further

ORDERED that the Examiner shall not investigate on or report on the Debtors’
business judgment or merits of any party’s plan proposals; and it is further

ORDERED that the Examiner is authorized to comment on, but not to
affirmatively investigate, whether and to what extent any party has used leverage in these cases

to put pressure on the Debtors in connection with any plan proposal; and it is further
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ORDERED that the Examiner shall not interfere with or delay the Debtors’
confirmation process; and it is further

ORDERED that, pursuant to Federal Rule of Bankruptcy Procedure 9031, the
Examiner is not a “master” and shall not have the powers of a “master” with respect to any
matters; and it is further

ORDERED that the Examiner shall complete the Investigation and Report and file
the Report under seal with the Court within 30 days of the date of entry of an order of this Court
affirming the appointment and identity of the Examiner; and it is further

ORDERED that prior to filing the Report under seal with the Court, the Examiner
shall provide a copy of the unredacted Report on a highly confidential basis, not to be distributed
to any third parties, simultaneously to the Debtors, their professionals, and to the following
parties in interest and their professionals: (i) the United States Trustee; (ii) the Committee; (iii)
the Ad Hoc Group of Senior Secured Lenders; (iv) Bank of New York Mellon; (v) Wilmington
Trust Company; (vi) Law Debenture Trust Company of New York; (vii) the DIP Agents
(including the administrative agents); (viii) the Administrative Agent for the Bridge Facility; (ix)
LeverageSource 11, S.a.r.l.; and (x) Access Industries, Inc. and their affiliates; provided however
that any parties (and their professionals) receiving copies of the report must ensure that any of
their trading activity is fully consistent with applicable law and prior orders of this Court; and it
is further

ORDERED that the parties receiving the Report as described above shall have 5
Business Days after receipt of the Report to file a reply (collectively, the “Replies™) under seal with the
Court, with unredacted copies to the other parties who have received the unredacted Report as described

above, and that each Reply shall, among other things, address to what extent that party contends that the
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Report, with or without redactions, should be made a public document or conversely, could not be made
public without damage to the estates’ ability to maximize value for all creditors, in_each case in

accordance with section 107 of the Bankruptcy Code and the caselaw thereunder; and it is further

ORDERED that, after receipt of the Report and any Replies, a hearing or chambers
conference shall be held (with appropriate confidentiality restrictions) to address further proceedings that
might flow from the substance of the Report; and it is further

ORDERED that the Examiner shall not make any public disclosures concerning
the performance of the Investigation or the Examiner’s duties; and it is further

ORDERED that the Examiner shall have a budget of up to $200,000.00 for all
fees and costs with which to conduct the Investigation and prepare and file the Report. The
Examiner shall file a fee application with the Court and notice and a hearing shall be held upon
such application. The Debtors’ estates shall pay the Examiner such amounts as are approved by
the Court; and it is further

ORDERED that if necessary, the Examiner is permitted to retain professionals to
assist in performing the duties described herein, provided that the Examiner’s budget shall not be
increased for such purpose; and it is further

ORDERED that no materials provided to or produced by the Examiner shall be
subject to discovery in any matter unless such documents would be otherwise discoverable; and
it is further

ORDERED that the appointment of the Examiner is not based on, and does not
represent, a finding by the Court that an examiner is needed because of any wrongdoing or
impropriety by the Debtors or any other party, or that there is probable cause of any such

wrongdoing or impropriety; and it is further
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ORDERED that all parties shall reasonably cooperate with the Examiner in the
investigation; and it is further

ORDERED that this Order shall be without prejudice to the right of any party,
for cause, to seek or oppose, after the filing of the Report by the Examiner, a further
investigation; and it is further

ORDERED that the Court shall retain jurisdiction to determine any disputes with

regard to the implementation of this Order.

Dated: New York, New York
October 28, 2009

s/ Robert E. Gerber
HON. ROBERT E. GERBER
UNITED STATES BANKRUPTCY JUDGE
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

IN RE: . Chapter 11
AMERICAN HOME MORTGAGE . Case No. 07-11047 (CSS)
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budget. Her view was that if the Code required the
appointment of an examiner, she would appoint one and have
the examiner ready to go if an issue arose later in the case
that required an examination, but because there was no
examination required at that time, she would merely put the
examiner in place to satisfy some reading of 1004©) (2) and
keep that examiner in place until or unless an issue arose in
the case that required some examination. So, we’ve seen
through the treatises and case law and largely this is
unreported in how courts have dealt with this, courts
applying a practical approach to 11040©) (2) because again,
Your Honor, burdening this estate with an examiner where
there is no apparent need or no established need for an
examination would simply waste the creditors’ money. So with
that, we would ask that the Court deny the request.

THE COURT: All right. Thank you, Mr. Brady. You
read from the elements of Colliers that I have actually up
here on the bench and marked, and I think it’s important -
Clearly, and I'm dealing here with the narrow issue of
1104©) (2) because I don’t think the appointment of an
examiner would be in the best interest of the creditors or
the equity security holders or the interests of the estate.
So, I would deny, as I said earlier, I would deny the motion
for appointment of an examiner under ©) (1), and I’'d like to

pick up before I sort of speak more on, I think, Mr. Brady’s



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

75

comment earlier in connection with the trustee motion and I
think it’s equally applicable to the examiner motion, I
didn’t see any real factual allegations contained in the
motion when it came to these issues. I felt that the movants
basically parroted the language of the statute and sort of
said, Because I just said what the statute says, a trustee or
an examiner should be appointed, and obviously, you need to
do more than that. The problem of course is that shall means
shall, and the courts require, when I see something like that
it obviously means the court’s required to appoint an
examiner i1f the criteria are met. I think it’s important to
look at ©) (2) though as - not on its own, but as it relates
to the rest of the sentence. So, the Court shall order the
appointment of an examiner to conduct such an investigation
of the debtor as is appropriate if the financial criteria are
met. The problem isn’t so much shall, it’s that if and
whether if means, you know, if the financial criteria are met
you have to appoint an examiner. Well, if you read it that
way, the first part of the sentence doesn’t make any sense.
So I think you have to read it as a whole, and I think - I
have tons of respect for Judge Fitzgerald, but I think, you
know, appointing an examiner and then giving that examiner no
budget and no duties is tantamount to not appointing an
examiner, and having one ready to go, I mean, the process of

appointing an examiner is not particularly onerous, it
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doesn’t take a ton of time. So - and I'm sensitive to this
issue and I know the Office of the United States Trustee is
sensitive, and I understand their position in connection with
shall meaning shall, and I think that’s true, but I think in
order for - I would draw a bit of a distinction between what
Judge Walsh and Judge Balick have appeared to rule which is
simply that it’s a best interest test. I don’t think that’s
correct. The best interest is in ©) (1). It’s not in ©) (2).
I think the financial criteria are important, and obviously,
they’re met in this case, but that’s only one piece of the
puzzle, and the other piece of the puzzle is that there has
to be an investigation to perform that’s appropriate. I
think the cases cited in the Colliers treatise discuss that.
I think that’s a more nuance approach than sort of saying it
is what it is, and if you cry “examiner” in a crowded case,
you get one. In this case, reading the motion carefully, I
really didn’t see a request for any investigation. There was
a complaint about practices. A 2004 request for information
about individual loan files that we’ve already discussed, but
no real articulation of what it was that the movants wanted
to be investigated by an examiner, and even if one were to
sort of assume, okay, they want someone to examine the
debtors’ practices in connection with loan origination and
servicing that may be violations of state or federal law, I

don’t think that at this time giving someone sort of carte
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blanche to look into that issue will be appropriate. Again,
the Committee is extremely involved in this case. There are
ongoing investigations, possibly by other governmental
entities. There’s obviously a lot of issues going on in
Congress right now in connection with these types of
practices that allegedly the debtor participated in, so I'm
not - I don’t think in this case there would be anything to
be gained by appointing an examiner and giving that examiner
a budget and saying, I’'d like you to investigate the debtors’
loan origination and servicing policies in connection with
whether it may have violated state or federal law. I think

that’s asking for a $20 million report, and I’m not sure what

it would accomplish. So, with regard to the temporal
requirement, again, I'm not - I understand there are those
cases. I think it would be more appropriate to deny the

motion without prejudice than to sort of say, Okay, I'm
granting the motion, but I'm not at this point going to
appoint an examiner. Again, I think that’s Jjust tantamount
to denying the motion. So, I’'m going to do that. I’'m going
to deny the motion without prejudice to be brought again if
new facts arise or if the status of the case changes. And
just an aside, I mean, I don’t know what this case ultimately
ends up with, whether we end up in with a liquidating plan,
whether we convert to 7. I mean, I know - I’'m sure there are

discussions that I'm very happy to not be participating in
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that may be focused on that, but my instincts tell me that to
the extent there’s some real issues out here, that they are
going to be investigated by somebody in the future, and if
turns out that that’s not the case, I’'m certainly open to
hearing someone ask me to appoint someone to do that on
behalf of the debtors’ estate at the appropriate time. All
right? Are there any other issues? I’m going to - So, I
think we’ve addressed the issues raised by - Oh, there was
the issue of the injunction. I think that’s very easily
dealt with. You can’t get an injunction by filing a motion.
I've said it many times before. You have to file an
adversary proceeding under Rule 7001, and you need to meet
the criteria to get an injunction and you have to support it
by evidence, and without that, I’"1ll deny that. So I'm going
to deny - For the foregoing reasons, I'm going to deny all
three motions, and I’d ask the debtors to submit a form of
order, please, under certification of counsel.

MR. BRADY: Your Honor, we will prepare forms of
order for each motion.

THE COURT: I think that turns me to cash
collateral. I don’t have those papers. I know they came
over yesterday in connection with the motion to shorten,
which I granted, but I didn’t actually save them, so -

MR. WAITE: Your Honor, I can hand up - I have a

copy of the motion and a copy of the order; is that helpful
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independent motion for an examiner along with its response to
the trustee motion. If my memory serves correctly, when we
filed the motion we weren't aware at that time that the trustee
motion had been continued to June. So we intended that at the
April -- early April hearing, if that was the trustee motion
hearing, that if a trustee wasn't granted we would then seek,
you know, the appointment of an examiner at that hearing. So
it's our position that an examiner can be heard -- a motion for
an examiner can be heard even while a trustee motion is
pending. Thank you.

THE COURT: Thank you.

Well, I agree with the U.S. Trustee on that last
point. I think that I don't buy the argument that simply
because a trustee motion is pending the Court cannot or should
not appoint an examiner until after that motion is decided,
especially where the trustee motion is continued. I think that
could lead to some gaming the system, if you will.

But I do agree that there is some discretion in
1104 (c) (2) that the Court must exercise, not only in
determining whether and the amount of the unsecured non-trade
debt but also in determining whether, in fact, any
investigation is appropriate.

I think it is a futile act to appoint a trustee where
no proper investigation or appropriate investigation needs to

be done. It's wasteful of assets of the estate and does not

212-267-6868

VERITEXT REPORTING COMPANY
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serve the creditors and other constituents in the case.

And I agree that at this stage it appears that the appropriate
investigation that the Court would order an examiner to conduct
is already being conducted by the lenders in connection with
their pending trustee motion.

So at this point I don't see that there's any need for
an examiner. However, I will continue this to the trustee
motion hearing and it may be appropriate at that time depending
on the outcome of that motion. Okay.

MR. STEARN: Thank you, Your Honor. We'll settle on a
form of order and provide one.

THE COURT: All right. Then we'll stand adjourned.

MR. STEARN: Thank you, Your Honor.

MR. DORSEY: Thank you, Your Honor.

(Proceedings concluded at 12:07 p.m.)

VERITEXT REPORTING COMPANY
212-267-6868 516-608-2400



UNITED STATES BANKRUPTCY COURT
DISTRICT QOF DELAWARE

IN RE: . Case No. 08-10960 (KG)

IDLEAIRE TECHNOLOGIES
CORPORATICHN, . 824 North Market Street
Wilmington, DE 13801

Debtor. . June 13, 2008
e 4:03 p.m.

TRANSCRIPT OF EXAMINER MOTION
BEFORE HONORABLE KEVIN GROSS
UNITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor: Sullivan Hazeltine Allinson, LLC
By: WILLIAM D. SULLIVAN, ESQ.
4 East 8th Street, Suite 400
Wilmington, DE 19801

Holland & Knight, LLP

By: JOHN J. MONAGHAN, ESQ.
10 St. James Avenue

Boston, MA 02116

Audio Operator: Leslie Murin

Proceedings recorded by electronic sound recording, transcript
preduced by transcription service

J&J COURT TRANSCRIBERS, INC.
268 Evergreen Avenue
Hamilton, New Jersey 08619
E-mail: Jjcourtfoptonline.net

(609) 5B6-2311 Fax No. (609) 587-3599




10
11
12
13
14
15
i6
i7
18
19
20
21
22
23
24

25

44

THE COURT: Geood afterncon.

MS. CHRISTIAN: Good afterncocn., We are counsel for
Wells Fargo Bank National Assoclation as Indenture Trustee and
Coliateral Agent for the debtors' 13 percent senior secured
notes.

THE COURT: Yes.

MS. CHRISTIAN: Your Honor, we join in the Majority
Secured Noteholder Group's objection, and respectfully request
that the U.S5. Trustee's motion for appointment of an examiner
be denied or, alternatively, that the motion be adjcurned until
a sale process i1s complete.

THE COURT: Thank you.

MS. CHRISTIAN: Thank you.

THE COURT: Thank you for that. Well, I have read
all of the submissions, a lot of the underlying cases. We have
a very and unusually, T think, complete record in this case at
this point. I even went back and read legislative history, and
I am going to deny the motion for the appointment of the
examiner.

I do take note of the fact that on the first day of
this case Mr. Buchbinder stood here all alone virtually and
heroically, I think, argued the peoints that have made the way
now for a Creditors' Committee to step in and continue, I don't
want to say necessarily the fight, but certainly, the

investigaticn, and ¥ think the one thing that's clear is it's

J&J COURT TRANSCRIBERS, INC.
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somewhat unclear whether or not from the cases Section
1104 {c) (2) of the Code mandatorily reguires the appointment of
an examiner whereas here the debts exceed $5 million. There
are some persuasive decisions on both sides.
In fact, in one case that I read I thought that was
particularly well written, Judge Wedcff of the Northern

District of Illinois in the In re: UAL case found that it was

mandatory. But in this district the cases have almost
consistently held otherwise. Judge Walsh in S.A.

Telecommunications found that the provision is not mandatory.

I don't think that it is mandatory based upon my reading of the
legislative history, and just as the parties have pointed out,
the langﬁage of the statute itself and, particularly, the as
appropriate clause.

And I also noted that in another case we had a
visiting judge, Judge Newsome, it was the AC&S case in which
Judge Newsome, although he found that the appointment of an
e#aminer in these circumstances is mandatory, he told the
examiner that he wasn't going to do any work, and, in fact, I
think he used the expression not a penny for the examiner.

S50 I'm not about to really undertake a futile act or
appeintment someone who is not going to be taking action,
because we have, I think, highly competent counsel, and now
I've learned a financial advisor -- highiy competent financial

advisor representing the Creditors' Committee and doing the

J&J COURT TRANSCRIBERS, INC.
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very investigation that an examiner would be doing under these
circumstances, and I'm similarly persuaded by the fact that not
only is an examiner appropriate hexe, but it probably would be
inappropriate given the speed with which the case is
progressing and the work that's already been done by the
Committee, and the fact that negotiations are about to begin.

I just think the record is just full, replete with evidence
that the Ccommittee's doing a very, very capable job.

In addition, I will alsc note that the Court
recently, at the request c¢f the debtor, appointed counsel for
cutside directors, and I think that may have some significance,
and perhaps the Court will hear from the cutside directors as
to their views on the transactions.

And the bottom line is this. We're going to have a
sale hearing. It's going to be a strenuous sale hearing, I
suspect. And to the extent the Committee and any other
interested parties have not been provided cocoperation in their
investigation, to the extent there hasn't been a very
significant shopping of this, marketing of this company, all of
that is going to make it much more difficult for the Court to
approeve a sale, and the Court's agenda, speaking of agendas, in
this case 1s that there be a complete record upen which the
Court is able to make a determination that the sale is fair.
That will be happening, and, cbviously, the more cooperation

that there is with the Committee and the United States Trustee

J&J COURT TRANSCRIBERS, INC.
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and between the debtor and the bondholders, on the one hand,
and them on the other, I think the more likely it may be that
the Court is in a position upon reviewing all of the facts to
approve a sale.

50 the expense of an examiner 1z unwarranted here,
and I will, therefore, deny the motion with great respect for
the United States Trustee's Office and its maintenance really
of the integrity of the bankruptcy system here, and -- but all
in all, I think the motion has to be denied under these
circumstances and will be. And I will enter an corder denying
the motion. Mr. Minuti, anything further, sir?

MR. MINUTI: Your Honor, if I could, just one
housekeeping matter.

THE COURT: Yes.

MR. MINUTI: Counsel for the noteholders had touched
on this, and I wanted to put it on the record and get Your
Honor's approval. Your Honor, in light of Your Honor's denial,
we will be preparing a stipulation that increases the carve out
as —-—

THE COURT: Yes.

MR. MINUTI: ~~- as well as changes some of the dates
in the interim financing oxrder subject to us having further
negotiations before the final. But there were two dates, Your
Honor, that we were concerned of, and we wanted to put on the

record the continuance of those and ask Your Honor to so order

J&J COURT TRANSCRIBERS, INC.
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finance it through the Preakness, then I think we have a
different issue, which is a breach of fiduciary duty issue
that really calls for an Eguity Committee at that point.

THE COURT: Well, let me make this ruling on the
motion for the appointment of an Equity Committee or in the
alternative for appointment of an Examiner. I agree with the
Committee and the debtors that this is just too late in the
game for such a motion to be filed. It should have been
filed more promptly. Clearly, at the time the settlement was
announced, if the equity had a problem with that, they should
have acted more promptly. With respect to the request for
discovery, I'm going to reserve on that. I think we’ll hear
testimony today, and I think the shareholders who have filed
an objection will have ample time to contest the debtors’ and
Committee’s submissions on valuation and other issues, but I
will not foreclose if we do not finish today the opportunity
for some discovery. With respect to the Examiner, I will
make the same ruling I did previously. I think that the
Committee has acted in whatever role the Examiner would have
been instructed to act, namely they have investigated the
serious allegations regarding the interested parties and the
secured lenders’ position. I am fully aware of the extensive
work done by the Committee in this regard, and that that was
ultimately settled. I make no comment on the settlement

because that’s what I’1l hear at the confirmation hearing.
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But I think at this late date to appoint an Examiner to do
the same thing would Jjust be a waste of assets of the estate.
With respect to the request to appoint an examiner just to do
a valuation, again, I will hear the valuation testimony and
the Equity Committee’s objection to that, I assume, they will
be cross-examining on that point, but at this point, I Jjust
don’t think the appointment of an Examiner is warranted,
although I do agree that the Bankruptcy Code Section, because
of the amount of non-trade unsecured debt, would suggest it’s
mandatory, I think the Court does have discretion with
respect to what the role of an Examiner would be, and since
all of the roles that an Examiner would play in this case
have already been fulfilled, I find it’s a futile act and
will not appoint an Examiner.

MS. HARRIS: Yoﬁr Honor, simply with respect to the
issue of the actions of the equity holders from the point
that the settlement was announced, I do have a witness here
who can tell the Court exactly what was done and how things
proceeded before - in order to maybe enlighten the Court with
respect to that issue, if the Court is so inclined, before
making that ruling.

THE COURT: No, I think just based on the timing of
it, I think too long of a delay has occurred. Okay?

MS. HARRIS: Thank you, Your Honor.

THE COURT: I do not foreclose any 503 (b) (3) declaim
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these debtors, then how do you know if you need more
than one. The answer is you don"t. You put an
examiner in there, you get the information you need,
you get an independent report, versus three different
stacks of discovery, that you can work off of.

And even if Your Honor concludes that
you can only appoint an examiner in the case of SA
Tel, if you for some reason, take their representation
that this debt only relates to SA Tel, well, then,
wouldn®t it be efficient to, since the same issues
relate to all the other estates, since the same issues
are going to relate to the proposal of the plan, to
let the examiner examine all of the books and records,
finances of those related entities?

THE COURT: Well, first of all, I™m
going to point out that this Court has for years
consistently viewed 1104(c)(2) as not being a
mandatory provision. So we“re only talking about
whether it"s in the interests of the creditors and any
equity holders and the interests of the estate to
appoint an examiner. |1 assume that nobody challenges
the proposition that there"s no value for equity here,
so that interest is --

MR. ASTIN: |1 would ask Your Honor to
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disclosure statement. Even the disclosure statement
indicates to the contrary.

JUDGE BALICK: I have a motion to
dismiss New York Life Insurance Company and New York
Life Insurance Annuity Corporations motion for an
order directing the United States Trustee to appoint
an examiner in the Webcraft cases. I understand New
York Life's response to that motion to rest on the
fact of the language of 1104{b) (2}, which suggests
the mandatory appointment of an examiner, period. I
do not read the statute in that sense. I read the
statute as it begins following subsection (b). And
there has been a reference to different parts of
subsection (b) and not its entirety. But it is
obviously necessary to consider the appointment of
an examiner if appropriate.

fhe motion to dismiss is granted. New
York Life has not presented any information or any
evidence which satisfies its burden.

Now, are you going to draft me an
order?

MS. JONES: I will, Your Honor.

JUDGE BATLICK: Then we stand in

recess.
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IN THE UNTTED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

---------- _ ______x
In re: Chaptcr 11
ACANDS, INC., ' Case No. 02-12687 (RIN)
Debtor. " Re:D. T, Nos. 73, 213 and 214
—_— - — R ——
ORDER

Upon consideration of Travelers Casualty and Surety Company’s motion for the
appoiniment of an examiner, pursnant to 11 U.S.C. §§ 1104(c) and 103(a} (the “Motion),
appropriate notice having been provided lo parties in interest, and good cause appearing
therefore, 11 15 hereby

ORDERED that the Motion is granted in part only, for the reasons set forth on the
record at the hearing on November 18, 2002; 1l 15 further

ORDERED that the United States 1rustee, after consultation with partics in
interest, shall appoint, subject to the court’s approval, one disinterested person o scrve as
examiner in this case; it is further

ORDERED that the examiner is not to perform any task or takc up any duty or in

S0 ORDERED.

any way perform any work or tneur cost to the cstate without further order of the Court.
Datcd: _]2 l'l_ 2002 ( L
K‘*

Iton. Randall J. Newso?'e
Umniled Siates Bankruptgy Judge

324639
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