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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 

      ) 

WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 

      ) 

   Debtors.  ) Jointly Administered 

      ) 

      ) Hearing Date:  June 3, 2010 at 10:30 a.m. (ET)  
      )   

 

 

OBJECTION TO THE DISCLOSURE STATEMENT 

FOR THE 

SECOND AMENDED JOINT PLAN OF AFFILIATED DEBTORS 

 

 

 Nantahala Capital Partners, LP and Blackwell Partners, L.P. (collectively, the 

"Claimants"), by their counsel, hereby object (“Objection”) to the Disclosure Statement dated 

May 21, 2010 ("Proposed Disclosure Statement") for the proposed second amended joint plan of 

affiliated debtors ("Proposed Plan"), filed by Washington Mutual Inc. ("WMI") and its affiliated 

debtors (with WMI, collectively the "Debtors") and, in support thereof, allege as follows: 

1. On May 13, 2010, the Claimants filed an objection ("First Objection") to the 

Debtors' Disclosure Statement in respect of the Debtors’ proposed plan dated March 26, 2010.  A 

copy of the First Objection is annexed hereto as Exhibit A and incorporated by reference herein. 

The Debtors have had two opportunities to amend their Disclosure Statement to address the 

issues raised by the First Objection and have failed to do so-- thus necessitating the filing of this 

Objection. 

2. The Claimants own Litigation Tracking Warrants ("LTWs") relating to the 

Anchor Litigation.  The Claimants believe they are creditors of the Debtors, and that the 

Proposed Plan is improperly designed to strip the value of the LTWs from its holders.   
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3. In the First Objection, the Claimants explained that, almost a decade ago, Dime 

Bancorp Inc. (“Dime”) transferred the value of a contingent asset (the Anchor Litigation) to its 

shareholders, through the issuance of the LTWs.  When WMI purchased Dime, it was required 

to, and did, assume the LTW obligations.  Thus, WMI acquired the Anchor Litigation, subject to 

and encumbered by the rights and interests of the LTW holders. 

4. The Claimants also explained in the First Objection that: 

  (a) Under Section 4.2(d) of the Warrant Agreement
1
, WMI was required, in 

the context of a Combination (which includes the sale of the Debtors’ assets) to have the 

Successor Company (JPMC) assume the LTW obligations.  Since the Global Settlement 

Agreement and the Proposed Plan seeks to relieve JPMC of such obligations, the LTW holders 

have a claim against the Debtors (and the proceeds payable to the Debtors in respect of the 

Global Settlement Agreement) for the breach of their contractual commitment to the LTW 

holders. 

  (b) Under Section 4.4 of the Warrant Agreement, WMI and its Board of 

Directors were required to take such steps as necessary (whether WMI was undergoing a 

reorganization or a Combination) to protect the interests of the LTW holders in accordance with 

the essential “intents and principles” under the Warrant Agreement.  Those “intents and 

principles” were, as stated in the Registration Statement, to give the value of the Anchor 

Litigation to the LTW holders.  Thus, if it was not practicable to give LTW holders stock of 

WMI for the value of the Anchor Litigation, WMI and its Board had the duty to compensate the 

LTW holders in some other form of currency (e.g., cash, notes, etc.)  The failure of the Debtors 

                                                
1  Terms used herein and not otherwise defined shall have the meanings ascribed to them in the Proposed Plan or the 

First Objection. 
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to pay the LTW holders the value of the Anchor Litigation recovery, as required by the LTWs 

and the Warrant Agreement, is the basis of the Claimants’ claim against the Debtors. 

5. Since the Claimants believe they are creditors of the Debtors, they argued in the 

First Objection that the Proposed Plan is fundamentally flawed in that the LTW holders (a) 

should not be separately classified from other creditors, (b) should be entitled to vote on the 

Proposed Plan, (c) should be entitled to make the elections that other creditors are making in 

their ballots in respect of the Proposed Plan, (d) should be able to have their distribution reserved 

until a final determination is made with respect to their claims, and (e) should receive a 

distribution under the Proposed Plan.  The Claimants requested additional information in the 

Proposed Disclosure Statement as to why the Debtors take a contrary position.  The Debtors 

response to this aspect of the First Objection was to reference the Broadbill Declaratory 

Judgment Action and, in cursory fashion, declare that the Broadbill position (which is the same 

as the Claimants’) is "wholly without merit."  The Proposed Disclosure Statement is deficient in 

addressing this aspect of the First Objection. 

6. In the First Objection, the Claimants contended that the Proposed Plan needed to 

be amended in one of two ways.  Either, the Debtors needed to make it a condition precedent to 

confirmation of the Proposed Plan that a Final Order is entered confirming the Debtors’ position 

relating to the LTWs or, the Proposed Plan needed to be amended to include the scenario that the 

Debtors’ position is wrong.  The Debtors failed to respond in the Proposed Disclosure Statement 

to this aspect of the First Objection, and it is therefore deficient in this respect. 

7. Interestingly, the Proposed Disclosure Statement was modified by the Debtors to 

partially address the same infirmity as it related to the Non-Subordinated Bank Bondholder 

claims.  See Proposed Disclosure Statement at p. 10.  In that situation, the Debtors attempted, 
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albeit with flaws, to provide for a "reserve" if required, for Non-Subordinated Bank Bondholder 

claims.  Again, no such modification was made in the Proposed Disclosure Statement in respect 

of the holders of LTWs. 

8. In the First Objection, the Claimants highlighted that the Proposed Plan was not 

confirmable if the Claimants’ position was correct and further amendments to the Proposed Plan 

were not made.  For example, (a) separate classification for the LTWs was a potential issue, (b)  

Claimants (as impaired creditors) not being able to vote on the Proposed Plan was an issue, (c) 

Claimants not being able to make the election on the ballot relating to the nature of their 

distribution (Reorganized Common Stock versus Liquidating Trust Interests) was an issue, (d) 

not specifically reserving for the Claimants’ distribution until there was a Final Order relating to 

their claims (See Article XXVII of the Proposed Plan (the Disputed Claim section) as it relates to 

other creditor claims) was an issue, and (e) the cram down provisions on the LTWs did not work 

as it related to the preferred equity holder distributions under the Proposed Plan and the payment 

of post-petition interest in respect of certain creditor claims.  As noted, the Debtors failed to 

address these issues in the Proposed Disclosure Statement thus creating an undisclosed Condition 

Precedent to the Proposed Plan; that being, a Final Order holding against the Claimants position 

that the LTW holders are creditors of the Debtors. The timing of when this determination would 

occur would likely affect the timing of when the Confirmation Hearing could occur.  In this 

respect, the Proposed Disclosure Statement is still deficient. 

9. In the First Objection, the Claimants highlighted certain ambiguities relating to 

the Global Settlement Agreement which were not addressed in the Proposed Disclosure 

Statement.  For example, under the Global Settlement Agreement, the Anchor Litigation is a 

Plan Contribution Asset, and Plan Contribution Assets are being transferred to JPMC pursuant to 
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Sections 363 and 365 of the Bankruptcy Code free and clear of liens, claims and encumbrances, 

including without any limitation any liens, claims, interests and encumbrances of holders of 

LTWs.  Proposed Disclosure Statement at p. 48.  Nowhere does the Proposed Plan state how a 

Section 363 “free and clear” sale of the Anchor Litigation can be accomplished without 

compensating the LTW holders or protecting their rights under the LTWs.  In particular, the 

Proposed Disclosure Statement should state what provision of Section 363 of the Bankruptcy 

Code allows them to achieve this result, assuming the Claimants’ position regarding the LTWs is 

adopted by the Court. 

10. The Global Settlement Agreement provides for the sale of the Plan Contribution 

Assets to take place retroactive to the Debtors’ bankruptcy filing date.  Nowhere does the 

Proposed Disclosure Statement provide the basis and/or the reason for such a retroactive sale. 

11. The Global Settlement Agreement provides for the sale by non-Debtor parties of 

Plan Contribution Assets pursuant to Sections 363 and 365 of the Bankruptcy Code.  See 

Proposed Disclosure Statement at pp. 10-11.  Nowhere does the Proposed Disclosure Statement 

explain the basis of how non-Debtor parties can sell assets under Section 363 of the Bankruptcy 

Code--which section deals with a sale of “property of the estate.” 

12. The Proposed Disclosure Statement provides at page 12 that JPMC will assume 

the JPMC Assumed Liabilities, namely certain liabilities in connection with the assets it receives 

pursuant to the Global Settlement Agreement. It would seem that this statement is not true, and 

the sole exception is JPMC’s failure to assume the LTW obligations relating to the Anchor 

Litigation as contemplated by Section 4.2(d) of the Warrant Agreement. 

13. The Proposed Disclosure Statement provides at page 105 that the list of executory 

contracts to be assumed will be specified in a Plan Supplement. It would seem evident that WMI 
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is planning to reject its executory obligations under the Warrant Agreement, and, assuming that 

is the case, the Proposed Disclosure Statement should so provide. The Claimants, and 

presumably other LTW holders, will file a rejection damage claim based upon such rejection by 

the Debtors. 

14. For all the reasons cited above, and in the First Objection, the Proposed 

Disclosure Statement should not be approved without the changes requested by the Claimants 

being made. The Claimants also request that the Court grant it such other and further relief as is 

just under the circumstances. 

Dated: New York, New York 

 May 28, 2010 

 

MESSANA ROSNER & STERN, LLP 

 

By:_/s/ Frederick B. Rosner_________ 

      Frederick B. Rosner 

1000 N. West Street; Suite 1200 

Wilmington, DE 19801 

Telephone:  302-777-1111 

Facsimile:  302-657-4901 

Counsel for the Claimants 

 

 

KING & SPALDING 

Arthur Steinberg 

1185 Avenue of the Americas 

New York, NY 10036 

Telephone:  212-556-2100 

Facsimile:  212-56-2222 

Counsel for the Claimants 

 

 

SCHINDLER COHEN & HOCHMAN LLP 

Jonathan Hochman 

100 Wall Street 

New York, NY 10005 

Telephone:  212-277-6300 

Facsimile:  212-277-6333 

Counsel for the Claimants 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 
      ) 
WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 
      ) 
   Debtors.  ) Jointly Administered 
      ) 
      ) Hearing Date:  May 19, 2010 at 11:30 a.m.  

      )   

 
OBJECTION TO THE PROPOSED 

DISCLOSURE STATEMENT 

 
 

 Nantahala Capital Partners, LP and Blackwell Partners, LP (collectively, the 

"Claimants”), by their counsel, hereby object to the Disclosure Statement, dated March 26, 2010 

("Proposed Disclosure Statement") filed by Washington Mutual, Inc. ("WMI") and its 

affiliates (with WMI, collectively the "Debtors") and, in support thereof, allege as follows:  

1. The Claimants own Litigation Tracking Warrants ("LTWs") relating to the 

Anchor Litigation. 1 2  Under the Debtors’ proposed plan of reorganization, dated March 26, 

2010 ("Proposed Plan"), the claims of the Claimants are separately classified in Class 20 under 

the title “Dime Warrants.”  Section 24.1 of the Proposed Plan provides that holders of Dime 

Warrants will receive no distribution under the Proposed Plan, and that all documents 

representing such alleged Equity Interests will be cancelled.  Under Section 30.3 of the Proposed 

Plan, entities in Class 20 are not entitled to vote on the Proposed Plan. 

2. As will more fully be described in Part I hereof, the Claimants believe they are 

creditors of the Debtors, they do not hold equity interests in the Debtors, and they are entitled to 

                                                
1   Terms used herein and not otherwise defined shall have the meanings ascribed to them in the Proposed Plan. 
2   Nantahala Capital Partners, LP (“NCP”) owns approximately 1,285,304 LTWs, and Blackwell Partners, LP 
(“Blackwell”) owns approximately 1,952,500 LTWs. Claimants estimate their claims will be in an amount not less 
than $2,500,000 for NCP and $4,000,000 for Blackwell. 



 

 {00003582. }2 

vote on, and receive a meaningful distribution under the Proposed Plan.  The Debtors have set 

forth a contrary position in the Proposed Disclosure Statement, with no explanation.  There is 

pending litigation against the Debtors ("Declaratory Judgment Action") in the Bankruptcy 

Court commenced by one of the entities in Class 20, Broadbill Investment Corp. v Washington 

Mutual, Inc. (Adv. Pro. No. 10-50911 (MFW)), seeking a declaratory judgment that the holders 

of LTWs have creditor claims against the Debtors -- and not equity interests.  It is doubtful that 

the Declaratory Judgment Action will be resolved by the time the Debtors will seek confirmation 

of the Proposed Plan. 

3. As such, the Proposed Plan must be amended in one of two ways.  Either, the 

Debtors will need to make it a condition precedent to confirmation of the Proposed Plan that a 

Final Order is entered confirming the Debtors’ position on the Dime Warrants -- essentially, an 

“all or nothing” bet by the Debtors.  If this scenario is selected by the Debtors and the Court 

allows the Debtors to go forward on this basis, an appropriate amount of time will need to be set 

aside so that the parties can take discovery on the relevant issues (i.e., creditor status of the LTW 

holders) before the matter is tried by the Court at or prior to the Confirmation Hearing. 

4. Alternatively, the Debtors will need to amend the Proposed Plan to include the 

scenario of what will occur if, as the Claimants firmly believe, the Debtors’ position is wrong, 

and the Class 20 entities are creditors of the Debtors and entitled to vote on and receive a 

distribution under the Proposed Plan.   

5. In all events, the Proposed Disclosure Statement will need to be amended to 

address which of the alternatives is selected by the Debtors.  All parties-in-interest voting on the 

Proposed Plan are entitled to know how the Debtors are intending to proceed, and the potential 

impediments and/or alternative recoveries contemplated by the Proposed Plan.  This is an 
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essential element of the “adequate information” which must be contained in the Disclosure 

Statement.   

6. To illustrate the issue and the need for an amendment to the Proposed Plan, 

assume the Claimants are correct and the LTW holders are creditors.  The Proposed Disclosure 

Statement, in its present form, fails to address, among other things:  (a) why the LTW holders are 

not being permitted to vote on the Proposed Plan; (b) why the LTW holders are separately 

classified from other creditors; (c) how the cram down provisions of the Proposed Plan can 

successfully be applied assuming the LTW holders vote against, or are deemed to vote against 

the Proposed Plan, while, at the same time, Class 19 – Preferred Equity Interests – are receiving 

a distribution under the Proposed Plan; (d) what is the impact on other classes of creditors if the 

LTWs receive a distribution under the Proposed Plan; and (e)  how will the Debtors reserve for 

the distributions on account of the LTW claims, if  the issues relating to the bona fides of the 

LTW claims are not resolved by Final Order as of the Effective Date.   

7. Without addressing the alternative in the Proposed Disclosure Statement that they 

could be wrong in their assessment of Class 20 claims, the Debtors will be assuming, under the 

Proposed Plan, a factual predicate (the LTWs are equity interests) which may never occur.  This 

would present a fatal flaw to the Proposed Plan.   

8. Accordingly, even if the Debtors decide to go forward with the “all or nothing” 

approach, the Court nevertheless, in the context of approving the Proposed Disclosure Statement, 

should carefully review whether this aggressive choice is a prudent exercise of the Debtors 

estate’s time and resources. 

9. In addition to the foregoing infirmities of the Proposed Disclosure Statement, in 

Part II hereof, the Claimants will describe the type of additional necessary information that needs 
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to be added to the Proposed Disclosure Statement relating to (a) the LTWs and (b) the Global 

Settlement Agreement with J.P. Morgan Chase ("JPMC"). 

I. THE CLAIMANTS ARE CREDITORS; THEY ARE NOT   

 EQUITY SECURITY HOLDERS OF WMI 

 
 The Claimants, as holders of the LTWs, should be treated as creditors under the Proposed 

Plan. The LTWs are not, and were never meant to be, equity interests of WMI.  The holders of 

LTWs have a contractual right to a recovery from WMI based upon the monetization of a 

specific asset (the Anchor Litigation). 

 A. Historical Background of the LTWs and the Anchor Litigation 

 
10. In 1995, Anchor Savings Bank FSB (“Anchor Savings”) commenced the Anchor 

Litigation against the U.S. government, alleging breach of contract and taking of property 

without compensation.  (A brief description of the Anchor Litigation is included in Debtors’ 

Proposed Disclosure Statement at page 37.)  Thereafter, through mergers, the Dime Savings 

Bank of New York, FSB (“Dime Savings”) acquired the rights of Anchor Savings in the Anchor 

Litigation. 

11. On or about December 22, 2000, Dime Bancorp (“Dime”) distributed an LTW for 

each share of its common stock then outstanding to each of its stockholders on that date.  

Approximately 113 million LTWs were issued.  As originally issued by Dime, the LTWs entitled 

LTW holders to receive 85% of the net recovery from the Anchor Litigation, originally payable 

in the form of Dime common stock.  The LTWs were traded on the NASDAQ exchange under 

the symbol “DIMEZ.”  The LTWs were registered under a Registration Statement dated 

December 15, 2000 (as amended, the “Registration Statement”). 

12. In or around January 2002, Dime Savings and Dime Bancorp merged into 

Washington Mutual Bank (“WAMU Bank”) and WMI, respectively.  As a result of these 
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mergers, WAMU Bank and/or WMI acquired the rights of Dime Savings in the Anchor 

Litigation, and the LTWs became an obligation of WMI pursuant to that certain 2003 Amended 

and Restated Warrant Agreement, dated as of March 11, 2003 (the “Warrant Agreement”)3 

between WMI and Mellon Investor Services LLC, as the warrant agent (the “Warrant Agent”). 

13. On or about March 14, 2008, the U.S. Court of Federal Claims issued an order 

and findings in the Anchor Litigation.  Therein, the court concluded that Anchor Savings had 

incurred recoverable damages in the amount of approximately $382 million, plus an 

undetermined amount for a gross-up of the Anchor Savings’ tax liabilities.  On July 16, 2008, the 

court reduced the judgment to approximately $356 million.  On March 10, 2010, the Federal 

Circuit Court of Appeals affirmed the judgment of $356 million and remanded the case back to 

the Court of Federal Claims for further determination as to whether that court had made a 

calculation error and should increase the damage award by as much as an additional $63 million.  

Therefore, it is clear that there will be a significant and imminent recovery from the Anchor 

Litigation. 

14. As will be demonstrated infra, the Debtors have breached and/or indicated that, 

under the Proposed Plan, they will breach the Warrant Agreement.  These breaches of the 

Warrant Agreement constitute the basis of the Claimants’ claims, and the claims of all LTW 

holders, against the Debtors. 

15. The Debtors’ Proposed Plan contains, among other things, a Global Settlement 

Agreement with JPMC.  Under the Proposed Plan and the Global Settlement Agreement, JPMC 

would acquire, pursuant to Section 363 of the Bankruptcy Code, the rights of WAMU Bank 

and/or WMI in the Anchor Litigation, retroactive to the Commencement Date, free and clear of 

                                                
3  A copy of the Warrant Agreement is annexed hereto as Exhibit 1. 
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all claims of the holders of LTWs, including without limitation the Claimants, with such claims 

attaching to the proceeds of sale.  Proposed Disclosure Statement at p.10. 

 B. The LTWs Are Not Equity Warrants of the Debtors 

 

16. The structure of the LTWs makes it clear that the LTWs are not equity warrants.  

The LTWs do not provide for the purchase of a specific number of shares of stock at a set strike 

price – two fundamental and requisite elements of an equity warrant.  The LTWs were not 

intended to expose the LTW holders to equity or stock risk of WMI.  For example, if WMI’s 

common stock had a low trading price, the LTWs would simply be entitled to more shares – all 

as determined by the recovery in the Anchor Litigation.   

17. WMI’s stock still trades notwithstanding the Debtors’ bankruptcy filing.  As long 

as WMI was authorized to issue shares, and its stock had value (which it does), WMI could 

distribute to the LTW holders the requisite amount of its stock in accordance with the formula in 

the Warrant Agreement.  In turn, the LTW holders would then be able to monetize the distributed 

shares by trading them in the open market.   

18. The timing of when recovery in the Anchor Litigation is collected cannot 

therefore be the determinative factor as to whether the LTWs are entitled to a distribution under 

the Proposed Plan.  As a corollary, the timing of the Confirmation Hearing, and the potential 

cancellation of the WMI stock, cannot determine whether the LTWs have value, and are entitled 

to a distribution under the Proposed Plan. 

19. As will be explained infra, if the Debtors cannot issue such shares or it is not 

practicable for it to do so, the Warrant Agreement requires WMI to make an “adjustment” and 

issue equivalent value to the LTW holders.   

20. It is significant that the Risk Factors in the Registration Statement do not mention 
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that the issuer could file for bankruptcy and its common stock would be rendered worthless.  The 

LTWs do not say they are cancellable if the WMI equity is rendered worthless.  The Registration 

Statement makes clear that the LTWs are not stock warrants, equity securities or equity interests.  

In particular, the Registration Statement, at page 5, states:  “An investment in the LTWs involves 

different risks and considerations from an investment in the common stock of a savings and loan 

company such as Dime Bancorp.” 

21. The LTWs are inextricably tied to the recovery in the Anchor Litigation.  In 

essence, the LTWs are a financial derivative—they represent a contractual right to a contingent 

payment if and when a certain asset, namely the Anchor Litigation, is monetized.  The purpose 

underlying the issuance of the LTWs was stated in the Registration Statement, at page 1, where it 

asks and answers the question, “Why are we distributing the LTWs?  We are distributing the 

LTWs in an effort to pass along the potential value of our claim against the government to our 

existing stockholders….” 

 C. The Transfer of the Anchor Litigation Claim  

  to JPMC Creates A Claim Against WMI 

 
22. The Warrant Agreement  evidences the intent underlying the LTWs—that the 

holders would receive specific value related to any recovery from the Anchor Litigation, and that 

their rights to that value would survive even if WMI were to undergo a significant corporate 

transaction. 

23. Specifically, section 4.2 of the Warrant Agreement contemplates that the interests 

of the LTW holders would be continued even after a “Combination,” which is defined as “an 

event in which [WMI] consolidates with, merges with or into, or sells all or substantially all its 

property and assets to another Person.”  (Warrant Agreement, § 1.1.)  The Debtors’ primary asset 

was WAMU Bank.  The transfer of the assets of WAMU Bank to JPMC – either in September 
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2008 when JPMC purchased the assets of WAMU Bank, or through the Global Settlement 

Agreement – constitutes a Combination under the Warrant Agreement.   

24. In the claims filed by the Debtors against the FDIC Receiver for WAMU Bank, 

and in the subsequent litigation filed by the Debtors against the FDIC, the Debtors argue that the 

FDIC’s actions relating to WAMU Bank constituted a taking of the Debtors’ property without 

just compensation in violation of the Fifth Amendment to the U.S. Constitution and a conversion 

of the Debtors’ property in violation of the Federal Tort Claims Act.  The gravamen of these 

allegations is the same as that which underlies the Claimants’ assertion that the JPMC acquisition 

of  WAMU Bank is a “Combination” within the meaning of the Warrant Agreement.  In essence, 

JPMC’s purchase of WAMU Bank was a sale of substantially all of the assets of WMI. 

25. The fact that JPMC may have acquired the Anchor Litigation claim through an 

asset sale of WAMU Bank, as contrasted to a stock sale of WAMU Bank, is irrelevant. The 

LTWs are linked to the Anchor Litigation claim, and a sale of the Anchor Litigation Claim as 

part of the WAMU Bank transfer of assets to a third party acquirer is a Combination under the 

Warrant Agreement, and such third party acquirer is a “Successor Company” for purposes of the 

Warrant Agreement. 

26. Thus, pursuant to section 4.2(b) of the Warrant Agreement, JPMC effectively 

became, following the occurrence of the Combination, the “Successor Company” to WMI.  As 

the Successor Company, JPMC should have become obligated to assume WMI’s obligations 

under the Warrant Agreement.  Specifically, section 4.2(d) makes it incumbent upon WMI to 

ensure that the LTW holders’ rights are reconfirmed in a new warrant agreement between the 

Successor Company and the Warrant Agent: 

The Company hereby represents and warrants that any Successor 
Company will enter into, and the Company will provide, an 
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agreement with the Warrant Agent confirming the Holders’ rights 
pursuant to this Section 4.2 and providing for adjustments, which 
will be as nearly equivalent as may be practicable to the 
adjustments provided for in this Article IV. 
 

27. WMI failed to satisfy this requirement of protecting the contractual rights of the 

LTW holders, since JPMC has not entered into a new warrant agreement.  Indeed, the Global 

Settlement Agreement which the Debtors have entered into, expressly seeks judicial relief to 

eradicate JPMC’s obligation as the Successor Company.  Accordingly, the Debtors have 

breached the Warrant Agreement, the Claimants have a claim against the Debtors arising 

therefrom, and such claim attaches to the proceeds of the Settlement Agreement.  To that extent, 

the LTW claims against the Debtors are secured. 

28. Significantly, the Debtors could have structured the Global Settlement Agreement 

so that JPMC assumed the obligations under the Warrant Agreement.  Indeed, other obligations 

of the Debtors are expressly assumed by JPMC under the Global Settlement Agreement.  (See 

definition of “Assumed Liabilities” in the Global Settlement Agreement.)  The fact that the 

Debtors structured a transaction (the Global Settlement Agreement) to cut off the rights of the 

LTWs against the Successor Company was  a breach of the Warrant Agreement, and the claims 

arising therefrom attach to the proceeds payable by JPMC to the Debtors under the Global 

Settlement Agreement. 

29. The Warrant Agreement is generally structured so that the payment to LTW 

holders would be in stock of WMI or any Successor Company.  However, the Warrant 

Agreement specifically recognizes that there may be circumstances where the consideration paid 

is not stock, or that stock cannot be issued.  In such case, the Warrant Agreement contemplates 
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that cash, other property, or such other adjustment be made to the consideration payable to the 

LTW holders as to be “equitable in the circumstances.”  Warrant Agreement, section 4.3.4  

30. Section 4.4 of the Warrant Agreement also makes explicit this fundamental 

concept that the rights of the LTW holders to receive value in the event of a recovery from the 

Anchor Litigation are to be protected: 

If any event occurs as to which the foregoing provisions of this 
Article IV are not strictly applicable or, if strictly applicable, 
would not, in the good faith judgment of the Board, fairly and 
adequately protect the purchase rights of the Holders of the 
Warrants in accordance with the essential intent and principles of 
such provisions, then the Board may make, without the consent of 
the Holders, such adjustments to the terms of this Article IV, in 
accordance with such essential intent and principles, as will be 
reasonably necessary, in the good faith opinion of such Board, to 
protect such purchase rights as aforesaid. 
 

31. The WMI Board has the duty under this provision to take action to protect the 

interests of the LTW holders’ rights “in accordance with the essential intent and principles” 

underlying the Warrant Agreement.  The intent and principles of the Warrant Agreement are for 

the LTW holders to receive value from the Debtors based on the recovery received in the Anchor 

Litigation.  Any attempt by the WMI Board to evade the intent of the Warrant Agreement is a 

breach of the Board’s express duty to the LTW holders as set forth in the Warrant Agreement. 

32. In addition to the foregoing provisions of the Warrant Agreement, Section 4.5 

thereof explicitly uses the word “adjustment” in the case of dissolution, winding-up or 

liquidation of WMI, so as to ensure that the LTW holders will be provided with the value 

contemplated in the Warrant Agreement, based on the recovery in the Anchor Litigation.   

                                                
4 The Global Settlement Agreement does not allocate the cash paid by JPMC for the Anchor Litigation Claim. But, 
clearly, there was a significant amount paid by JPMC to WMI for a judgment amount that had already been 
quantified in the Anchor Litigation. 
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33. It should also be noted that Section 6.3 of the Warrant Agreement provides that 

“the Bank [WAMU Bank] will retain sole and exclusive control over the Litigation [Anchor 

Litigation] and will retain 100% of any recovery from the Litigation.”  “Bank” is defined under 

the Warrant Agreement to include WAMU Bank “or any successor thereto.”  The Claimants 

assert that JPMC is also a successor to WAMU Bank for purposes of the Warrant Agreement.  

This contention is very similar to that made by the Debtors in their litigation against JPMC, 

which is being settled by the Global Settlement Agreement.  If JPMC is not a “successor” to 

WAMU Bank, the Debtors breached the Warrant Agreement when the Anchor Litigation was 

sold to JPMC and are liable to the Claimants for damages arising therefrom. 

34. In short, the LTW holders are not equity security holders of the Debtors.  Rather, 

LTW holders have a contractual right to claim against the Debtors for the realized value of the 

Anchor Litigation.  Thus, the LTW holders are creditors of the Debtors.  As such, the Proposed 

Plan’s treatment of the LTW holders as equity security holders is improper and unless modified, 

the Plan cannot be confirmed. 

II.   THE PROPOSED DISCLOSURE STATEMENT  

 LACKS ADEQUATE INFORMATION 

 
35. As previously mentioned, the Proposed Disclosure Statement needs to contain 

adequate information as to how the Proposed Plan is intended to operate in the event the 

Claimants are correct that they hold claims--and not equity interests--against the Debtors.   

36. In addition, the Proposed Disclosure Statement needs to contain the following 

additional information relating to the LTWs and the Global Settlement Agreement: 

(a) Why the Debtors believe that LTW holders are not creditors of WMI? 

(b) Whether the Debtors believe that LTW holders are equity security holders 
of WMI?  And, if so, how the LTW holders are equity security holders? 
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(c) Whether the Debtors contend that JPMC is a successor to WMI and/or 
WAMU Bank within the meaning of the Warrant Agreement? 

 
(d) What portion of the payment made by JPMC under the Global Settlement 

Agreement is referable to the claims arising out of the Anchor Litigation? 
 
(e) Why did the Debtors claim an ownership interest in the Anchor Litigation, 

as contrasted to WAMU Bank, and what was the basis therefore? 
 
(f) How do the Debtors calculate the value to be paid to the LTW holders in 

the event the Amount Recovered ( as defined in the Warrant Agreement) 
is $400 million?  In other words, what are the estimated deductions for 
Litigation and LTW Expenses and Taxes, which are components of the 
formula for the amount payable for the LTWs? 

 
(g) Do the Debtors contest that the JPMC purchase of WAMU Bank and/or 

the Global Settlement Agreement with JPMC constitute a “Combination” 
within the meaning of the Warrant Agreement? 

 
37. The Claimants understand that some of the afore-cited disclosure issues directly 

relate to the central issue of whether the LTW holders are creditors of the Debtors.  The 

Claimants submit that these are ultimate facts and positions that the Debtors will have to disclose 

to establish the position taken by them in the Proposed Plan and that for efficiency and 

expediency sake, they should be disclosing that information at this time to the Claimants. 

III. CONCLUSION 

 
38. The Claimants believe that the concerns raised by them are reflective of the 

concerns of all LTW holders.  It should be noted, however, that many of the LTW holders may 

not be aware of the controversy. Section 4.5 of the Warrant Agreement places certain disclosure 

requirements on the Debtors to notify the Warrant Agent who then has certain disclosure 

obligations to the LTW holders.   

39. From conversations with the Warrant Agent, it is believed that no notices have 

been sent by the Debtors to the Warrant Agent, or by the Warrant Agent to the LTW holders. 
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40. The foregoing is mentioned to highlight certain procedural infirmities by the 

Debtors, and an explanation as to why the LTW holders, as a group, may not be as active, as 

otherwise expected, in opposing the Proposed Disclosure Statement.   

41. For all of the reasons cited above, the Proposed Disclosure Statement should not 

be approved without making the changes requested by the Claimants.  The Claimants also 

request that the Court grant it such and further relief as is just under the circumstances. 

 
Dated: New York, New York 
 May 13, 2010 
 

MESSANA ROSNER & STERN, LLP 
 
By:  s/Frederick B. Rosner (DE #3995) 
1000 N. West Street; Suite 1200 
Wilmington, DE 19801 
Telephone:  302-777-1111 
Counsel for the Claimants 

 
 
KING & SPALDING 
Arthur Steinberg 
1185 Avenue of the Americas 
New York, NY 10036 
Telephone:  212-556-2100 
Facsimile:  212-56-2222 
Counsel for the Claimants 

 

 
SCHINDLER COHEN & HOCHMAN LLP 
Jonathan L. Hochman 
Daniel E. Shaw 
100 Wall Street 
New York, NY 10005 
Telephone:  212-277-6300 
Facsimile:  212-277-6333 
Counsel for the Claimants 
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                  THIS 2003 AMENDED AND RESTATED WARRANT AGREEMENT, dated as of 
March 11, 2003 (this "Agreement"), between Washington Mutual, Inc (the 
"Company"), successor by merger to DIME BANCORP, INC., a Delaware corporation 
("Dime") and Mellon Investor Services LLC, a New Jersey limited liability 
company (the "Warrant Agent"), successor to EQUISERVE TRUST COMPANY, N.A. and 
EQUISERVE LIMITED PARTNERSHIP, as Warrant Agent ("Equiserve"), amends and 
restates the Warrant Agreement, dated as of December 21, 2000, between Dime and 
Equiserve, as previously amended and restated by the parties hereto. 
 
                                    RECITALS 
 
                  A.  The Board of Directors of Dime authorized a 
distribution of one Litigation Tracking Warrant(TM) (a "Warrant") for each share 
of Dime's common stock, par value $0.01 per share (the "Dime Common Stock"), 
outstanding as of the Close of Business (as defined below) on the Record Date 
(as defined below). Each Warrant represents the right to purchase shares or a 
portion of a share of Dime's common stock (subject to adjustment as provided 
herein), upon the terms and subject to the conditions herein set forth. 
 
                  B.  The Board of Directors of Dime also authorized the 
issuance of Warrants to holders of outstanding Dime Convertible Securities (as 
defined herein) who exercise or convert such Dime Convertible Securities at any 
time and from time to time before the occurrence of the Trigger (as defined 
herein). 
 
                  C.  On January 4, 2002, Dime merged with and into the 
Company (the "Merger") and the Company succeeded to Dime's rights and 
obligations with respect to the Warrants. As a result of the Merger, Warrant 
holders will be entitled to receive, if and when the Warrants are exercised and 
in accordance with the terms of this Agreement, for each Warrant they hold, 
shares of Washington Mutual common stock (the "Common Stock"). 
 
                  D.  In order to issue Warrants to holders of options to 
purchase Common Stock, which options were previously Dime Convertible Securities 
prior to the Merger, who exercise or convert such options at any time and from 
time to time before the occurrence of the Trigger, and to set forth the terms of 
the Warrants following the Merger, the Company has determined to enter into this 
Agreement with the Warrant Agent. 
 
                  NOW, THEREFORE, in consideration of the premises and the 
mutual covenants contained herein, the parties agree as follows: 
 
                                   ARTICLE I 
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                                  Defined Terms 
 
                  1.1 Definitions. As used in this Agreement, except as 
otherwise expressly provided or unless the context otherwise requires: 
 
                  "Adjusted Litigation Recovery" means an amount equal to 85% of 
the amount obtained from the following equation: (a) the Amount Recovered minus 
(b) the sum of the following: (i) the total of all expenses incurred by or on 
behalf of the Bank and the Company in pursuing the Litigation and obtaining the 
Amount Recovered (whether incurred before or after the date hereof), including, 
without limitation, fees and expenses of counsel, witnesses, experts and 
consultants, (ii) the total of all expenses incurred by the Company in 
 
 
<PAGE> 
 
connection with the creation, issuance and trading of the Warrants, including, 
without limitation, legal, financial advisory and accounting fees, the fees and 
expenses of the Warrant Agent and printing and registration costs (whether 
incurred before or after the date hereof) and (iii) an amount equal to the 
Amount Recovered, less the expenses described in the preceding clauses (i) and 
(ii), multiplied by the combined highest federal, New York State and New York 
City income tax rates applicable to financial institutions in the year (or 
years) in which the amount of the damages (in whole or in part) is fixed or 
determinable (after taking into account the effect of the deductibility of such 
taxes for federal and state income tax purposes). 
 
                  "Adjusted Stock Price" means the average of the daily Closing 
Prices of a share of Common Stock for the thirty consecutive Trading Days ending 
on and including the Determination Date; provided, that if the context in which 
this defined term is used is with respect to securities other than shares of 
Common Stock, then "Adjusted Stock Price" means the average of the daily Closing 
Prices of a unit of such securities for the thirty consecutive Trading Days 
ending on and including the Determination Date minus the Exercise Price 
determined for such securities in the manner described in Section 4.3; and 
provided, further that if the context in which this defined term is used is with 
respect to property other than publicly traded securities, then "Adjusted Stock 
Price" means the Fair Market Value of the amount of such property distributable 
in respect of one share of Common Stock. 
 
                  "Amount Recovered" means the aggregate amount of any cash 
payment and the Fair Market Value of any property or assets actually received by 
the Bank pursuant to a final, nonappealable judgment in or final settlement of 
the Litigation (including any post-judgment interest actually received by the 
Bank on any Amount Recovered). 
 
                  "Assistant Secretary" means any assistant secretary or person 
of similar title of the Company. 
 
                  "Bank" means Washington Mutual Bank, FA, a federal association 
or any successor thereto. 
 
                  "Board" means the Board of Directors of the Company or any 
committee thereof duly authorized to act on behalf of such Board of Directors. 
 
                  "Business Day" means a day other than a Saturday, Sunday or 
other day on which commercial banks in the State of New York or the State of 
Washington are authorized or required by law to close. 
 
                  "Close of Business" on any given date means 5:00 P.M., Western 
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time, on such date; provided, however, that if such date is not a Business Day 
it will mean 5:00 P.M., Western time, on the next succeeding Business Day. 
 
                  "Closing Price" on any day means the closing sale price 
regular way (with any relevant due bills attached) of a share of Common Stock on 
such day, or in case no such sale takes place on such day, the average of the 
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reported closing bid and asked prices regular way (with any relevant due bills 
attached) of a share of Common Stock, in each case on the NYSE Composite Tape 
(or any successor composite tape reporting transactions on national securities 
exchanges), or, if the Common Stock is not listed or admitted to trading on the 
NYSE, on the principal national securities exchange on which the Common Stock is 
listed or admitted to trading (which will be the national securities exchange on 
which the greatest number of shares of Common Stock has been traded during the 
five consecutive Trading Days ending on and including the Determination Date), 
or, if not listed or admitted to trading on any national securities exchange, 
the average of the closing bid and asked prices regular way (with any relevant 
due bills attached) of a share of Common Stock on the over-the-counter market on 
the day in question as reported by NASDAQ, or a similar generally accepted 
reporting service, or if not so available as determined in good faith by the 
Board, on the basis of such relevant factors as it in good faith considers 
appropriate. 
 
                  "Combination" means an event in which the Company consolidates 
with, merges with or into, or sells all or substantially all its property and 
assets to another Person. 
 
                  "Determination Date" means the 30th calendar day before the 
date on which the Bank receives the total amount of the Amount Recovered unless 
such date is not a Trading Day, in which case the Determination Date will be the 
next succeeding Trading Day. If the Amount Recovered is payable by the United 
States Government in installments, the Determination Date will be the 30th 
calendar day before the date on which the Bank receives the last installment of 
the Amount Recovered unless such date is not a Trading Day, in which case the 
Determination Date will be the next succeeding Trading Day. 
 
                  "Dime Exchange Ratio" means 1.1232, which is the "Exchange 
Ratio" as defined and calculated in accordance with Section 2.5(b) of the 
Agreement and Plan of Merger, dated as of June 25, 2001, by and between the 
Company and Dime. 
 
                  "Exchange Act" means the Securities Exchange Act of 1934, as 
amended. 
 
                  "Fair Market Value" means the fair market value of the 
relevant property on the Determination Date as determined in good faith by the 
Board, on the basis of such factors as it in good faith considers appropriate. 
 
                  "Holder" means the duly registered holder of a Warrant under 
the terms of this Agreement. 
 
                  "Litigation" means the Bank's case against the United States 
Government in the United States Court of Federal Claims entitled Anchor Savings 
Bank, FSB v. United States, No. 95-39C, filed on January 13, 1995. 
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                  "NASDAQ" means the stock market and automated quotation system 
operated by the National Association of Securities Dealers, Inc. 
 
                  "NYSE" means the stock exchange operated by The New York Stock 
Exchange, Inc. 
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                  "Officer" means the Chief Executive Officer, the President, 
any Senior Executive Vice President or any Executive Vice President of the 
Company. 
 
                  "Person" means any individual, corporation, partnership, joint 
venture, limited liability company, association, joint-stock company, trust, 
unincorporated organization, government or any agency or political subdivision 
thereof or any other entity. 
 
                  "Record Date" means December 22, 2000. 
 
                  "SEC" means the Securities and Exchange Commission. 
 
                  "Secretary" means the secretary of the Company. 
 
                  "Securities Act" means the Securities Act of 1933, as amended. 
 
                  "Trading Day" means a date on which the NYSE or NASDAQ (or any 
successor thereto) is open for the transaction of business. 
 
                  "Trigger" means the occurrence of all of the following events: 
(a) receipt by the Bank of the Amount Recovered in full, (b) determination by 
the Bank of the amount of the Adjusted Litigation Recovery and (c) receipt of 
all regulatory approvals necessary to issue the shares of Common Stock to be 
issued upon the exercise of the Warrants, including without limitation, the 
effectiveness of a registration statement relating to the issuance of the 
Warrant Shares under the Securities Act. 
 
                  "Warrant Shares" means the shares of Common Stock of the 
Company issued and received upon exercise of the Warrants. 
 
1.2      Other Definitions. 
 
                                                                 Defined in 
                            Term                                 Section 
 
"Agent Members"..................................................2.2(c) 
"Certificate Register"...........................................2.4 
"Certificated Warrants"..........................................2.2(a) 
"Common Stock"...................................................Recitals 
"Company"........................................................Recitals 
"Dime"...........................................................Recitals 
"Dime Common Stock"..............................................Recitals 
"Dime Convertible Securities"....................................2.1(a) 
"DTC"............................................................2.2(b) 
"Exercise Notice"................................................3.2 
"Exercise Price".................................................3.1 
"Global Warrant".................................................2.2(b) 
"Maximum Number of Warrants".....................................2.1(b) 
"Merger".........................................................Recitals 
"Number of Shortfall Shares".....................................3.7(b) 
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"Registrar"......................................................3.7(a) 
"Successor Company"..............................................4.2(b) 
"Successor Warrant Agent"........................................5.6 
"Termination Date"...............................................3.3 
"Termination Notice".............................................3.3 
"Transfer Agent".................................................3.5 
"Warrant"........................................................Recitals 
"Warrant Agent"..................................................Recitals 
"Warrant Certificate"............................................2.1(a) 
"Warrant Exercise Period"........................................3.2(b) 
 
                                   ARTICLE II 
 
                              Warrant Certificates 
 
                  2.1 Issuance of Warrant Certificates. (a) At any time and from 
time to time before the Trigger occurs, the Company may instruct the Warrant 
Agent in writing to issue, in accordance with its instructions and the 
provisions of this Article 2, one or more Warrant Certificates, in substantially 
the form of Exhibit A hereto (a "Warrant Certificate"), evidencing Warrants to 
holders of stock options of the Company that were outstanding on the Record Date 
as options to purchase Dime Common Stock (all options to purchase Dime Common 
Stock outstanding as of the Record Date, the "Dime Convertible Securities") to 
such holders who exercise or convert such Dime Convertible Securities into 
shares of Common Stock and Warrants in accordance with the terms and conditions 
of such Dime Convertible Securities. 
 
                  (b) The maximum number of Warrants (the "Maximum Number 
of Warrants") that may be issued hereunder is equal to 112,975,597 (the sum of 
(i) the number of shares of Dime Common Stock that were outstanding on the 
Record Date plus (ii) the number of Warrants issuable to holders of Dime 
Convertible Securities had all Dime Convertible Securities been exercised 
immediately before the Record Date). 
 
                  2.2 Form and Dating. The Warrant Certificates will be 
substantially in the form of Exhibit A, hereto. The Warrants may have such 
notations, legends or endorsements as the Company may deem appropriate, which do 
not affect the rights, duties or responsibilities of the Warrant Agent, and as 
are not inconsistent with the provisions hereof or as may be required by law, 
stock exchange or stock market rule, agreements to which the Company is subject, 
if any, or usage (provided that any such notation, legend or endorsement is in a 
form acceptable to the Company). Each Warrant will be dated the date of its 
countersignature. 
 
                  (a) Certificated Warrants. The Warrants may be issued in 
definitive form represented by a physical Warrant Certificate (such certificate 
and all other certificates representing physical delivery of Warrants in 
definitive form being called "Certificated Warrants"). 
 
                  (b) Global Warrant. The Warrants may be issued in the 
form of one or more fully registered global certificates with the global 
securities legend set forth in Exhibit A hereto (the "Global Warrant"), which 
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will be registered on the records of the Warrant Agent on behalf of beneficial 
owners of Warrants and in the name of the Depository Trust Company ("DTC") or a 
nominee of DTC, duly executed by the Company and countersigned by the Warrant 
Agent as hereinafter provided. The number of Warrants represented by Global 
Warrants may from time to time be increased or decreased by adjustments made on 
the records of the Warrant Agent and DTC or its nominee as hereinafter provided. 
Except as provided in Section 2.5, owners of beneficial interests in a Global 
Warrant will not be entitled to receive physical delivery of Certificated 
Warrants. 
 
                  (c) Book-Entry Provisions. Members of, or participants 
in, DTC ("Agent Members") will have no rights under this Agreement with respect 
to any Global Warrant held on their behalf with DTC or by the Warrant Agent or 
under such Global Warrant, and DTC may be treated by the Company, the Warrant 
Agent and any agent of the Company or the Warrant Agent as the absolute owner of 
such Global Warrant for all purposes whatsoever. Notwithstanding the foregoing, 
nothing herein will prevent the Company, the Warrant Agent or any agent of the 
Company or the Warrant Agent from giving effect to any written certification, 
proxy or other authorization furnished by DTC or impair, as between DTC and its 
Agent Members, the operation of customary practices of DTC governing the 
exercise of the rights of a holder of a beneficial interest in any Global 
Warrant. 
 
                  2.3 Execution and Countersignature. (a) With respect to any 
Global Warrant to be issued hereunder, one Officer will sign, and the Secretary 
or any Assistant Secretary will attest, such Global Warrant. The Warrant Agent, 
upon the written instruction of the Company signed by an Officer, will 
countersign any Global Warrant certificate by manual or facsimile signature, and 
such Global Warrant will be registered in accordance with Section 2.2(b) hereof. 
 
                  (b) With respect to all other Warrants, an Officer will 
sign, and the Company's Secretary or any of its Assistant Secretaries will 
attest, the Warrant Certificates for the Company by manual or facsimile 
signature. The Warrant Agent will countersign and deliver the Warrant 
Certificates for original issue, in each case upon a written instruction of the 
Company signed by an Officer of the Company. Such instruction will specify (in 
addition to the number of Warrants) the date on which the original issue of 
Warrants is to be countersigned. 
 
                  (c) If an Officer whose signature is on a Warrant 
Certificate no longer holds that office at the time the Warrant Agent 
countersigns the Warrant Certificate, the Warrant will be valid nevertheless. A 
Warrant will not be valid until an authorized signatory of the Warrant Agent 
manually countersigns the Warrant Certificate. The signature will be conclusive 
evidence that the Warrant Certificate has been countersigned under this 
Agreement. 
 
                  (d) The Warrant Agent may appoint an agent reasonably 
acceptable to the Company to countersign the Warrant Certificates. Unless 
limited by the terms of such appointment, such agent may countersign Warrant 
Certificates whenever the Warrant Agent may do so. Each reference in this 
Agreement to countersignature by the Warrant Agent includes countersignature by 
such agent. Such agent will have the same rights as the Warrant Agent for 
service of notices and demands. 
 
                  2.4 Certificate Register. The Warrant Agent will keep a 
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register (the "Certificate Register") of the Warrant Certificates and of their 
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transfer and exchange which the Company may examine upon reasonable written 
notice. The Certificate Register will show the names and addresses of the 
respective Holders and the date and number of Warrants evidenced on the face of 
each of the Warrant Certificates. The Company and the Warrant Agent may deem and 
treat the Person in whose name a Warrant Certificate is registered as the 
absolute owner of such Warrant Certificate and neither the Company nor the 
Warrant Agent will be affected by any notice to the contrary. 
 
                  2.5 Transfer and Exchange. 
 
                  (a) Transfer and Exchange of Certificated Warrants. When 
Certificated Warrants are presented to the Warrant Agent with a request to 
register the transfer or exchange of such Certificated Warrants, the Warrant 
Agent will register the transfer or make the exchange as requested; provided, 
that the Certificated Warrants surrendered for transfer or exchange have been 
duly endorsed or accompanied by a written instrument of transfer in form 
reasonably satisfactory to the Company and the Warrant Agent, duly executed by 
the Holder thereof or its attorney duly authorized in writing. 
 
                  (b) Restrictions on Transfer of Certificated Warrants for 
a Beneficial Interest in a Global Warrant. Certificated Warrants may not be 
exchanged for a beneficial interest in a Global Warrant except upon satisfaction 
of the requirements set forth below. Upon receipt by the Warrant Agent of 
Certificated Warrants, duly endorsed or accompanied by appropriate instruments 
of transfer, in form satisfactory to the Warrant Agent, together with written 
instructions directing the Warrant Agent to make, or to direct DTC to make, an 
adjustment on its books and records with respect to such Global Warrants to 
reflect an increase in the number of Warrants represented by the Global Warrant, 
then the Warrant Agent will, and is hereby instructed to, cancel such 
Certificated Warrants and cause, or direct DTC to cause, the number of Warrants 
represented by the Global Warrant to be increased accordingly. 
 
                  (c) Transfer and Exchange of Global Warrants. The 
transfer and exchange of beneficial interests in a Global Warrant will be 
effected through DTC, in accordance with this Agreement and the procedures of 
DTC. 
 
                  (d) Restrictions on Transfer and Exchange of the Global 
Warrant. Notwithstanding any other provisions of this Agreement, Global Warrants 
may not be transferred as a whole except by DTC to a nominee of DTC or by a 
nominee of DTC to DTC or another nominee of DTC or by DTC or any such nominee to 
a successor depositary or a nominee of such successor depositary. 
 
                  (e) Authentication and Distribution of Certificated Warrants. 
If at any time: 
 
                           (i) DTC notifies the Company that DTC is unwilling or 
                           unable to continue as depositary for Global Warrants 
                           and a successor depositary for Global Warrants is not 
                           appointed by the Company within 90 calendar days 
                           after delivery of such notice; 
 
                           (ii) DTC ceases to be a clearing agency registered 
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                           under the Exchange Act; or 
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                           (iii) the Company, in its sole discretion, notifies 
                           the Warrant Agent in writing that it elects to cause 
                           the issuance of Certificated Warrants under this 
                           Agreement; 
 
then, the Company will execute, and the Warrant Agent, upon receipt of a written 
order of the Company signed by an Officer requesting the delivery of 
Certificated Warrants to the holders of beneficial interests in the Global 
Warrant, will countersign and deliver Certificated Warrants equal to the number 
of Warrants represented by Global Warrants, in exchange for such Global 
Warrants. Certificated Warrants issued in exchange for a beneficial interest in 
a Global Warrant will be registered in such names and in such authorized 
denominations as DTC, pursuant to instructions from its direct or indirect 
participants or otherwise, will instruct the Warrant Agent in writing. The 
Warrant Agent is hereby instructed to deliver such Certificated Warrants to the 
Persons in whose names such Warrants are so registered in accordance with the 
written instructions of DTC. 
 
                  (f) Cancellation or Adjustment of Global Warrants. At 
such time as all beneficial interests in Global Warrants have either been 
exchanged for Certificated Warrants, redeemed, repurchased or canceled, such 
Global Warrant will be returned to DTC for cancellation or retained and canceled 
by the Warrant Agent. At any time before such cancellation, if any beneficial 
interest in a Global Warrant is exchanged for Certificated Warrants, redeemed, 
repurchased or canceled, the number of Warrants represented by such Global 
Warrant will be reduced and an adjustment will be made on the books and records 
of the Warrant Agent with respect to such Global Warrant, by the Warrant Agent 
or DTC, to reflect such reduction. 
 
                  (g) Obligations with Respect to Transfers and Exchanges 
of Warrants. 
 
                           (i) To permit registrations of transfers and 
                           exchanges, the Company will execute and the Warrant 
                           Agent will countersign Certificated Warrants and 
                           Global Warrants as required pursuant to the 
                           provisions of this Section 2.5. 
 
                           (ii) All Certificated Warrants and Global Warrants 
                           issued upon any registration of transfer or exchange 
                           of Certificated Warrants will be the valid 
                           obligations of the Company, entitled to the same 
                           benefits under this Agreement as the Certificated 
                           Warrants or Global Warrants surrendered upon such 
                           registration of transfer or exchange. 
 
                           (iii) Before due presentment for registration of 
                           transfer of any Warrant, the Warrant Agent and the 
                           Company may deem and treat the Person in whose name 
                           any Warrant is registered as the absolute owner of 
                           such Warrant and neither the Warrant Agent nor the 
                           Company will be affected by any notice to the 
                           contrary. 
 
                           (iv) No service charge will be made to a Holder for 
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                           any registration of transfer or exchange upon 
                           surrender of any Warrant Certificate at the office of 
                           the Warrant Agent maintained for that purpose. The 
                           Company may require payment of a sum sufficient to 
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                           cover any tax or other governmental charge that may 
                           be imposed in connection with any registration of 
                           transfer or exchange of Warrant Certificates. The 
                           Warrant Agent shall have no duty or obligation under 
                           this Section 25 unless and until it is satisfied tat 
                           all such taxes and/or changes have been paid in full. 
 
                  2.6 Replacement Certificates. If a mutilated Warrant 
Certificate is surrendered to the Warrant Agent or if the Holder of a Warrant 
Certificate claims that the Warrant Certificate has been lost, destroyed or 
wrongfully taken, the Company will issue and the Warrant Agent will countersign 
a replacement Warrant Certificate. If required by the Warrant Agent or the 
Company, such Holder will furnish an indemnity bond or other instrument 
sufficient in the judgment of the Company and the Warrant Agent to protect the 
Company and the Warrant Agent from any loss which either of them may suffer if a 
Warrant Certificate is replaced. The Company and the Warrant Agent may charge 
the Holder for their expenses in replacing a Warrant Certificate. 
 
                  2.7 Cancellation. (a) In the event the Company will purchase 
or otherwise acquire Certificated Warrants, the same will thereupon be delivered 
to the Warrant Agent for cancellation. 
 
                  (b) The Warrant Agent and no one else will cancel and destroy 
all Warrant Certificates surrendered for transfer, exchange, replacement, 
exercise or cancellation and deliver a certificate of such destruction to the 
Company unless the Company directs the Warrant Agent to deliver canceled Warrant 
Certificates to the Company. The Company may not issue new Warrant Certificates 
to replace Warrant Certificates to the extent they evidence Warrants that have 
been exercised or Warrants that the Company has purchased or otherwise acquired. 
 
                  2.8 Purchase of Warrants by the Company. The Company will have 
the right, except as limited by law or other agreement, to purchase or otherwise 
acquire Warrants at such times, in such manner and for such consideration as it 
may deem appropriate. 
 
                                  ARTICLE III 
 
                                 Exercise Terms 
 
                  3.1 Number of Warrant Shares; Exercise Price. Each Warrant 
will, upon exercise thereof and subject to adjustment as provided herein, 
entitle the Holder thereof to purchase the number of shares of Common Stock 
equal to the quotient of (a) the quotient of (i) the Adjusted Litigation 
Recovery divided by (ii) the Maximum Number of Warrants (112,975,597), divided 
by (b) the product of (x) the Adjusted Stock Price, and (y) the Dime Exchange 
Ratio (1.1232), upon surrender or cancellation of the Warrant and payment of an 
exercise price per Warrant equal to the number of shares of Common Stock for 
which the Warrant is exercisable multiplied by the Exercise Price (as defined 
below). All calculations made pursuant to this Section 3.1 will be performed by 
the Company (with written notice of any such calculation to the Warrant Agent) 
and shall be rounded to the nearest ten-thousandth. As of the date of this 
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Agreement, the "Exercise Price" is zero dollars and zero cents ($0.00) per each 
whole share of Common Stock, but shall be subject to adjustment as provided in 
this Agreement. The Warrant Agent shall not be deemed to have knowledge of any 
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such calculations made pursuant to this Section 3.1 unless and until it has 
received written notice thereof, and the Warrant Agent shall have no duty or 
obligation to inquire as to whether any such calculation is accurate. 
 
                  3.2 Exercise Period. (a) The Company will provide written 
notice, as described below (the "Exercise Notice") to each Holder and the 
Warrant Agent, of the occurrence of the Trigger not more than 15 calendar days 
after the occurrence thereof. If the Amount Recovered is payable by the United 
States government in installments, the Trigger will not be deemed to have 
occurred until the Bank receives the last installment of the Amount Recovered. 
The Exercise Notice will be dated the date it is first sent to Holders and the 
Warrant Agent and will be provided by means of a press release to one or more 
national news services and by mailing such notice first class, postage prepaid, 
to each Holder at such Holder's address as it appears on the Certificate 
Register; provided, however, that neither the failure to give such notice by 
mail to any particular Holder or the Warrant Agent nor any defect therein will 
affect the validity of the Exercise Notice or the expiration of all Warrants on 
the Close of Business on the last day of the Warrant Exercise Period with 
respect to the other Holders. The Exercise Notice will contain the following 
information: 
 
                  (i) that the Trigger has occurred, 
 
                  (ii) the total number of shares for which the Warrants are 
exercisable, 
 
                  (iii) the number of shares of Common Stock for which one 
Warrant is exercisable, 
 
                  (iv) the Exercise Price (if any) per Warrant, 
 
                  (v) the manner in which the Warrants are exercisable, and 
 
                  (vi) the date on which the Warrants will no longer be 
exercisable. 
 
                  (b) Subject to the terms and conditions set forth herein, each 
Warrant will be exercisable at any time or from time to time during the 60-day 
period commencing on the date on which the Exercise Notice is first sent to 
Holders and the Warrant Agent pursuant to Section 3.2(a) (the "Warrant Exercise 
Period"). 
 
                  (c) No Warrant will be exercisable after the Close of 
Business on the last day of the Warrant Exercise Period. 
 
                  3.3 Expiration. A Warrant will terminate and become void as of 
the earlier of (a) the Close of Business on the last day of the Warrant Exercise 
Period, (b) the Close of Business on the date the Litigation has been disposed 
of in a manner such that no shares of Common Stock or other securities or 
property will be issuable under the terms of the Warrants (and the Agent shall 
receive prompt written notice thereof)(the "Termination Date") or (c) the time 
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and date such Warrant is exercised. The Company will provide notice, as 
described below (the "Termination Notice"), of the occurrence of the Termination 
Date or the expiration of the Warrant Exercise Period not more than 60 calendar 
days after the occurrence thereof to the Holders and the Warrant Agent. The 
Termination Notice will be dated the date it is first sent to Holders and the 
Warrant Agent and will be provided by means of a press release to one or more 
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national news services and by mailing such notice first class, postage prepaid, 
to each Holder at such Holder's address as it appears on the Certificate 
Register. The Termination Notice will state the following: 
 
                  (i) that the Termination Date has occurred or the Warrant 
Exercise Period has expired, as the case may be, and 
 
                  (ii) that all outstanding Warrants have terminated and become 
void. 
 
The Warrants will terminate and become void as provided herein notwithstanding 
the Company's failure to give the Termination Notice. The Warrant Agent shall 
not be deemed to have knowledge the Termination Date has occurred , the Warrant 
Exercise Period has expired or the outstanding Warrants have terminated unless 
and until it shall have received written notice thereof. 
 
                  3.4 Manner of Exercise. Warrants may be exercised upon (i) 
surrender to the Warrant Agent of the Warrant Certificates, together with the 
form of election to purchase Common Stock on the reverse thereof properly 
completed and validly executed by the Holder thereof and (ii) payment to the 
Warrant Agent, for the account of the Company, of the total Exercise Price (if 
any) for the number of Warrants being exercised. Such payment will be made by 
certified or official bank check or personal check payable to the order of the 
Company. Subject to Sections 3.2 and 3.3, the Warrants will be exercisable at 
the election of the Holders thereof either in full at any time or from time to 
time in part. In the event that a Warrant Certificate is surrendered for 
exercise in respect of less than all the Warrant Shares purchasable on such 
exercise at any time before the expiration of the Warrant Exercise Period a new 
Warrant Certificate exercisable for the remaining Warrant Shares will be issued 
and its exercise will also be subject to Sections 3.2 and 3.3. The Warrant Agent 
will countersign and deliver the required new Warrant Certificates, and the 
Company, at the Warrant Agent's request, will supply the Warrant Agent with 
Warrant Certificates duly signed on behalf of the Company for such purpose. The 
Warrant Agent will account promptly to the Company with respect to all Warrants 
exercised and concurrently pay to the Company all moneys received by the Warrant 
Agent for the purchase of shares of Common Stock through the exercise of such 
Warrants. 
 
                  3.5 Issuance of Warrant Shares. Subject to Section 3.6, upon 
the surrender of Warrant Certificates and payment of the Exercise Price in 
accordance with Section 3.4, the Company will issue and cause the Warrant Agent 
or, if appointed, a transfer agent for the Common Stock ("Transfer Agent") to 
countersign and deliver to or upon the written order of the Holder and in such 
name or names as the Holder may designate, a certificate or certificates for the 
number of full Warrant Shares so purchased upon the exercise of such Warrants or 
such other securities or property to which it is entitled, to the Person or 
Persons entitled to receive the same, together with the payment of cash by the 
Company as provided in Section 3.6 in respect of any fractional Warrant Shares. 
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Such certificate or certificates will be deemed to have been issued and any 
Person so designated to be named therein will be deemed to have become a holder 
of record of such Warrant Shares as of the date of the surrender of such Warrant 
Certificates and payment of the Exercise Price. 
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                  3.6 Fractional Warrant Shares. The Company will not issue 
fractional Warrant Shares. If any fraction of a Warrant Share would, except for 
this Section 3.6, be issuable, the Company will pay an amount in cash equal to 
(a) the sum of (i) the Adjusted Stock Price and (ii) the Exercise Price (if any) 
per whole Warrant Share that would have been received), multiplied by (b) such 
fraction. Such cash amount will be rounded to the nearest whole cent. 
 
                  3.7 Reservation of Warrant Shares. (a) The Company will use 
its best efforts to at all times keep reserved and available out of its 
authorized and unissued shares of Common Stock or shares of Common Stock held in 
its treasury a number of shares of Common Stock sufficient to provide for the 
exercise in full of all Warrants then outstanding or reserved for issuance 
pursuant to Section 2.1. The registrar for the Common Stock (the "Registrar") 
will at all times until the Termination Date, or the time at which all Warrants 
have been exercised or canceled, reserve such number of authorized shares as 
will be required for such purpose. The Company will keep a copy of this 
Agreement on file with the Registrar. The Company will supply such Registrar 
with duly executed stock certificates for such purpose and will itself provide 
or otherwise make available any cash which may be payable as provided in Section 
3.6. The Company will furnish to such Registrar a copy of all notices of 
adjustments and certificates related thereto transmitted to each Holder. 
 
                  (b) If, upon the Trigger, the number of shares of Common 
Stock authorized but not issued plus the number of shares of Common Stock held 
in the Company's treasury is less than the number of shares of Common Stock 
necessary to permit the exercise in full of the Warrants then outstanding or 
reserved for issuance pursuant to Section 2.1 (the number of shares of Common 
Stock comprising such deficiency being the "Number of Shortfall Shares"), then 
the Company will either (i) to the extent permitted by applicable law and any 
material agreements then in effect to which the Company is a party, commence a 
tender offer or buyback for the aggregate number of shares of Common Stock at 
least equal to the Number of Shortfall Shares or (ii) call a special meeting of 
the holders of Common Stock for the purpose of increasing the number of 
authorized shares of Common Stock in an amount at least equal to the Number of 
Shortfall Shares. In such an event, the Warrant Exercise Period will be 
automatically extended to 60 calendar days after (A) the date on which the 
tender offer or buyback referred to in clause (i) above is successfully 
completed or (B) the effective date of the increase in the number of authorized 
shares of Common Stock referred to in clause (ii) above. 
 
                  (c) The Company covenants that all shares of Common Stock 
that may be issued upon exercise of Warrants will, upon issue, be fully paid, 
nonassessable, free of preemptive rights, free from all taxes, liens, charges 
and security interests, created by or through the Company, with respect to the 
issue thereof. 
 
                  3.8 Compliance with Law. (a) Notwithstanding anything in this 
Agreement to the contrary, in no event will a Holder be entitled to exercise a 
Warrant unless (i) a registration statement filed under the Securities Act in 
respect of the issuance of the Warrant Shares is then effective or (ii) an 
exemption from such registration requirements is available to all Holders under 
the Securities Act at the time of such exercise. 
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                  (b) If any shares of Common Stock required to be reserved 
for purposes of exercise of Warrants require, under any other Federal or state 
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law or applicable governing rule or regulation of any national securities 
exchange or stock market, registration with or approval of any governmental 
authority, or listing on any such national securities exchange or stock market 
before such shares may be issued upon exercise, the Company will cause such 
shares to be duly registered or approved by such governmental authority or 
listed on the relevant national securities exchange or stock market. 
 
                  3.9 Holders Not Entitled to Interest. Notwithstanding anything 
to the contrary, Holders will not be entitled to receive any interest or 
additional shares of our common stock for any period, including, without 
limitation, the period of time between the date on which the Bank receives the 
Amount Recovered (in full or in part) and the date on which the Warrants become 
exercisable. 
 
                                   ARTICLE IV 
 
                                   Adjustments 
 
                  4.1 Reclassifications, Redesignations or Reorganizations of 
Common Stock. (a) In the event that at any time or from time to time after the 
date hereof the Company will issue by reclassification, redesignation or 
reorganization of the shares of Common Stock any shares of capital stock of the 
Company then, in any such event, the Holders will have the right to receive upon 
exercise of each Warrant the number of shares of such capital stock of the 
Company equal to the Adjusted Litigation Recovery divided by the Maximum Number 
of Warrants divided by the aggregate Adjusted Stock Price of the capital stock 
of the Company that 1.1232 shares of Common Stock were exchanged for or 
converted into as a result of such reclassification, redesignation or 
reorganization. 
 
                  (b) The proportion and type of capital stock of the 
Company that the Holders will have the right to receive in the circumstance set 
forth in Section 4.1(a) will be in the same proportion and type as one share of 
Common Stock was exchanged for or converted into as a result of such 
reclassification, redesignation or reorganization. Such adjustment will become 
effective immediately after the effective date of such reclassification, 
redesignation or reorganization. In the event of the occurrence of more than one 
of the foregoing, such adjustments will be made successively. 
 
                  4.2 Combination. (a) Except as provided in Section 4.2(c), in 
the event of a Combination, the Holders will have the right to receive upon 
exercise of each Warrant the number of shares of capital stock or other 
securities or an amount of property equal to the Adjusted Litigation Recovery 
divided by the Maximum Number of Warrants divided by the aggregate Adjusted 
Stock Price of the capital stock, other securities or property that 1.1232 
shares of Common Stock were exchanged for or converted into as a result of such 
Combination. 
 
                  (b) The proportion and type of capital stock, other 
securities or property that the Holders will have the right to receive in the 
circumstance set forth in Section 4.2(a) will be in the same proportion and type 
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as one share of Common Stock was exchanged for or converted into as a result of 
such Combination. The provisions of this Section 4.2 will similarly apply to 
successive Combinations involving the surviving or acquiring Person (the 
"Successor Company") in any Combination. 
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                  (c) In the event of a Combination where consideration is 
payable to holders of Common Stock in exchange for their shares solely in cash, 
the Holders will have the right to receive upon exercise of each Warrant cash in 
an amount equal to the Adjusted Litigation Recovery divided by the Maximum 
Number of Warrants, less the Exercise Price (if any). In case of any Combination 
described in this Section 4.2(c), the surviving or acquiring Person will 
promptly after the occurrence of the Trigger deposit with the Warrant Agent the 
funds necessary to pay to the Holders of the Warrants the amounts to which they 
are entitled as described above. After such funds and the surrendered Warrant 
Certificates are received, the Warrant Agent is hereby instructed to make 
payment to the Holders by delivering a check in such amount as is appropriate to 
such Person or Persons as it may be directed in writing by the Holders 
surrendering such Warrants. No interest will accrue to the Holders or the 
surviving or acquiring Person on such funds. 
 
                  (d) The Company hereby represents and warrants that any 
Successor Company will enter into, and the Company will provide, an agreement 
with the Warrant Agent confirming the Holders' rights pursuant to this Section 
4.2 and providing for adjustments, which will be as nearly equivalent as may be 
practicable to the adjustments provided for in this Article IV. 
 
                  4.3 Exercise Price Adjustment. In case of any 
reclassification, redesignation or reorganization described in Section 4.1 or 
any Combination described in Section 4.2, the Exercise Price of one Warrant 
after such reclassification, redesignation, reorganization or Combination will 
equal (i) if the Warrants are exercisable into stock only or stock and any cash 
or property other than cash which is received instead of any fractional share of 
stock, the per share par value (if any) of such stock multiplied by the number 
of shares of such stock into which one Warrant is exercisable and (ii) if the 
Warrants are exercisable for cash or property only, $0.01. The Exercise Price 
may be adjusted, to the extent permitted by law, in such manner, if any, and at 
such time, as the Board may determine in good faith to be equitable in the 
circumstances. The Warrant Agent shall not be deemed to have knowledge of any 
such adjustment of the Exercise Price unless and until it has received written 
notice thereof. 
 
                  4.4 Other Events. If any event occurs as to which the 
foregoing provisions of this Article IV are not strictly applicable or, if 
strictly applicable, would not, in the good faith judgment of the Board, fairly 
and adequately protect the purchase rights of the Holders of the Warrants in 
accordance with the essential intent and principles of such provisions, then the 
Board may make, without the consent of the Holders, such adjustments to the 
terms of this Article IV, in accordance with such essential intent and 
principles, as will be reasonably necessary, in the good faith opinion of such 
Board, to protect such purchase rights as aforesaid. 
 
                  4.5 Notice of Certain Transactions. In the event that the 
Company will publicly announce a plan (a) to effect any reclassification, 
redesignation or reorganization of its shares of Common Stock, (b) to effect any 
capital reorganization, consolidation or merger or (c) to effect the voluntary 
or involuntary dissolution, liquidation or winding-up of the Company, the 
Company will within 5 calendar days after such public announcement send to the 
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Warrant Agent and the Warrant Agent will within 5 Business Days after receipt of 
such notice thereof and the form of notice of action, send the Holders a notice 
(in such form as will be furnished to the Warrant Agent by the Company) of such 
proposed action, such notice to be mailed by the Warrant Agent to the Holders at 
their addresses as they appear in the Certificate Register, which notice will 
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specify the expected date that such issuance or event is to take place and the 
expected date of participation therein by the holders of Common Stock and will 
briefly indicate the effect of such action on the Common Stock and on the number 
and kind of any other shares of stock and on other securities or property, if 
any, and the number of shares of Common Stock and other securities or property, 
if any, purchasable upon exercise of each Warrant and the Exercise Price after 
giving effect to any adjustment which will be required as a result of such 
action. 
 
                  4.6 Adjustment to Warrant Certificate. The form of Warrant 
Certificate need not be changed because of any adjustment made pursuant to this 
Article IV, and Warrant Certificates issued after such adjustment may have the 
same terms and conditions as are stated in any Warrant Certificates issued prior 
to the adjustment. The Company, however, may at any time in its sole discretion 
make any change in the form of Warrant Certificate that it may deem appropriate 
to give effect to such adjustments, which do not affect the rights, duties or 
responsibilities of the Warrant Agent and that does not affect the substance of 
the Warrant Certificate, and any Warrant Certificate thereafter issued or 
countersigned, whether in exchange or substitution for an outstanding Warrant 
Certificate or otherwise, may be in the form as so changed. 
 
                                   ARTICLE V 
 
                                  Warrant Agent 
 
                  5.1 Nature of Duties and Responsibilities Assumed. 
 
                  (a) Appointment. The Company hereby appoints the Warrant 
Agent to act as agent of the Company as expressly set forth in this Agreement. 
The Warrant Agent hereby accepts the appointment as agent of the Company and 
agrees to perform that agency upon the express terms and conditions herein set 
forth (and no implied duties or obligations), by all of which the Company and 
the Warrant Holders, by their acceptance thereof, will be bound. 
 
                  (b) Authorization. Whenever in the performance of its 
duties under this Agreement, the Warrant Agent will deem it necessary or 
desirable that any fact or matter be proved or established by the Company prior 
to taking, suffering or omitting any action hereunder, such fact or matter 
(unless other evidence in respect thereof be herein specifically prescribed) may 
be deemed to be conclusively proved and established by a certificate signed by 
an Officer and delivered to the Warrant Agent; and such certificate will be full 
authorization to the Warrant Agent and the Warrant Agent shall incur no 
liability for or in respect of any action taken, suffered or omitted in good 
faith by it under the provisions of this Agreement in reliance upon such 
certificate. 
 
                  (c) Liability of Warrant Agent. The Warrant Agent will be 
liable hereunder only for its own gross negligence, bad faith or willful 
misconduct, as each is finally determined by a court of competent jurisdiction. 
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The Warrant Agent will not be liable for or by reason of any of the statements 
of fact or recitals contained in this Agreement or in the Warrant Certificates 
or be required to verify the same, but all such statements and recitals are and 
will be deemed to have been made by the Company only. The Warrant Agent will not 
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have any liability or responsibility in respect of the legality, validity or 
enforceability of this Agreement or the execution and delivery hereof (except 
the due execution hereof by the Warrant Agent) or in respect of the validity or 
execution of any Warrant Certificate (except its countersignature thereof); nor 
will it be responsible or liable for any breach by the Company of any covenant 
or condition contained in this Agreement or in any Warrant Certificate; nor will 
it be responsible or liable for the making of any change in the number of shares 
of Common Stock required under the provisions of Article IV or responsible for 
the manner, method or amount of any such change or the ascertaining of the 
existence of any facts that would require any such adjustment or change; nor 
will it by any act hereunder be deemed to make any representation or warranty as 
to the authorization or reservation of any shares of Common Stock to be issued 
pursuant to this Agreement or any Warrant Certificate or as to whether any 
shares of Common Stock will, when issued, be validly issued, fully paid and 
nonassessable. The Warrant Agent will not be responsible or liable for any 
failure of the Company to comply with any of the covenants contained in this 
Agreement or in the Warrant Certificates to be complied with by the Company. The 
Warrant Agent will not incur any liability or responsibility to the Company or 
to any Warrant Holder for any action taken, suffered or omitted, in reliance on 
any notice, resolution, waiver, consent, order, instruction, certificate, or 
other paper, document or instrument reasonably believed by the Warrant Agent to 
be genuine and to have been signed, sent or presented by the proper party or 
parties. Anything to the contrary notwithstanding, in no event shall the Warrant 
Agent be liable for special, punitive, indirect, consequential or incidental 
loss or damage of any kind whatsoever (including but not limited to lost 
profits), even if the Warrant Agent has been advised of the likelihood of such 
loss or damage. Any liability of the Warrant Agent under this Agreement will be 
limited to the amount of fees paid by the Company to the Warrant Agent. The 
provisions provided in this Section shall survive to termination of this 
Agreement and the resignation or removal of the Warrant Agent hereunder. 
 
                   (d)  Litigation. The Warrant Agent will be under no 
obligation to institute any action, suit or legal proceeding or take any other 
action likely to involve expense unless the Company or one or more Holders of 
Warrants will furnish the Warrant Agent with security and indemnity satisfactory 
to the Warrant Agent for any costs and expenses which may be incurred. All 
rights of action under this Agreement or under any of the Warrants may be 
enforced by the Warrant Agent without the possession of any of the Warrants or 
the production thereof at any trial or other proceeding relative thereto, and 
any such action, suit or proceeding instituted by the Warrant Agent will be 
brought in its name as Warrant Agent and any recovery of judgment, except for 
judgments relating to claims of indemnification and compensation due the Warrant 
Agent hereunder, will be for the ratable benefit of the Holders of the Warrants, 
as their respective rights or interests may appear. The Warrant Agent will 
promptly notify the Company in writing of any claim made or action, suit or 
proceeding instituted against it arising out of or in connection with this 
Agreement. 
 
                  (e) Instructions from the Company. The Warrant Agent is 
hereby authorized and directed to accept written instructions, orders or other 
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communications, with respect to the performance of its duties hereunder from an 
Officer, and to apply to any such Officer for advice or instructions in 
connection with the Warrant Agent's duties, and it will not be liable for or in 
respect of any action taken, suffered or omitted by it in good faith in 
accordance with the instructions of any such Officer. 
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                  (f) Agents. The Warrant Agent may execute and exercise 
any of the rights and powers hereby vested in it or perform any of its duty or 
obligation hereunder either itself or by or through its attorneys or agents and 
the Warrant Agent shall not be answerable or accountable for any act, default, 
neglect or misconduct of any such attorneys or agent or for any loss to the 
Company, any Holder, or any other Person, resulting from such act, default, 
neglect or misconduct, absent gross negligence or willful misconduct, as each is 
finally determined b a court of competent jurisdiction, in the selection and in 
the continued employment of any such attorney or agent. 
 
                  (g) Other Acts. The Company will perform, execute, 
acknowledge and deliver or cause to be performed, executed, acknowledged and 
delivered all such further acts, instruments and assurances as may reasonably be 
required by the Warrant Agent in order to enable it to carry out or perform its 
duties under this Agreement. 
 
                  (h) Agreement as Source of Duties. The Warrant Agent will 
act hereunder solely as agent of the Company in a ministerial capacity, and its 
duties will be determined solely by the expressed provisions hereof. 
 
                  5.2 Right to Consult Counsel. The Warrant Agent may at any 
time consult with legal counsel satisfactory to it (who may be legal counsel for 
the Company) and the advice or opinion of such counsel will be full and complete 
authorization and protection to the Warrant Agent as to any action taken, 
suffered or omitted by it in good faith in accordance with such advice or 
opinion. 
 
                  5.3 Compensation and Reimbursement. The Company agrees to pay 
to the Warrant Agent from time to time compensation for all services rendered by 
it hereunder as set forth in the attached Exhibit D, and to reimburse the 
Warrant Agent for reasonable expenses and disbursements incurred in connection 
with the preparation, delivery, execution, amendment and administration of this 
Agreement (including the reasonable compensation and expenses of its counsel). 
The provisions of this Section 5.3 shall survive the termination of this 
Agreement and the resignation or removal of the Warrant Agent. The costs and 
expenses incurred in enforcing this right of compensation shall be paid by the 
Company. 
 
                  5.4 Indemnification. The Company agrees to indemnify the 
Warrant Agent for, and to hold it harmless against, any loss, liability, damage, 
judgment, fine, penalty, claim, demand, settlement, cost or expenses incurred 
without gross negligence, bad faith or willful misconduct on its part (as each 
is finally determined by a court of competent jurisdiction) for any action 
taken, suffered or omitted by the Warrant Agent in connection with the 
acceptance and administration of this Agreement or the exercise or performance 
of its duties hereunder, including, without limitation, the costs and expenses 
of defending itself against any claim or liability in connection with the 
exercise or performance of any of its powers or duties hereunder. The indemnity 
provided herein shall survive the termination of this Agreement and the 
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resignation or removal of the Warrant Agent. The costs and expenses incurred in 
enforcing this right of indemnification shall be paid by the Company. 
 
                  5.5 Warrant Agent May Hold Company Securities. The Warrant 
Agent and any stockholder, director, officer affiliate or employee of the 
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Warrant Agent may buy, sell or deal in any of the Warrants or other securities 
of the Company or its affiliates or have a pecuniary interest in any transaction 
in which the Company or its affiliates may be interested, or contract with or 
lend money to the Company or its affiliates or otherwise act as fully and freely 
as though it were not the Warrant Agent under this Agreement. Nothing herein 
will preclude the Company and its affiliates from engaging the Warrant Agent in 
any other capacity. 
 
                  5.6 Change of Warrant Agent. The Warrant Agent may resign and 
be discharged from its duties under this Agreement upon 30 calendar days' prior 
notice in writing mailed, by registered or certified mail, to the Company. The 
Company may remove the Warrant Agent or any successor warrant agent upon 60 
calendar days' prior notice in writing, mailed to the Warrant Agent or successor 
warrant agent, as the case may be, by registered or certified mail. 
Notwithstanding the foregoing, if the Warrant Agent becomes incapable of acting 
or is adjudged a bankrupt or insolvent or a receiver of the Warrant Agent or its 
property is appointed or any public officer takes control of the Warrant Agent 
or its property or affairs for the purpose of rehabilitation, conservation or 
liquidation, then the Company may remove the Warrant Agent immediately. If the 
Warrant Agent resigns or is removed or otherwise becomes incapable of acting, 
the Company will appoint a successor to the Warrant Agent (the "Successor 
Warrant Agent") and will, within 30 calendar days following such appointment, 
give notice thereof in writing to each registered Holder of the Warrant 
Certificates. If the Company fails to make such appointment within a period of 
30 calendar days after giving notice of such removal or after it has been 
notified in writing of such resignation or incapacity by the resigning or 
incapacitated Warrant Agent, then the Company agrees to perform the duties of 
the Warrant Agent hereunder until a Successor Warrant Agent is appointed. After 
appointment, the Successor Warrant Agent will be vested with the same powers, 
rights, duties and responsibilities as if it had been originally named as 
Warrant Agent without further act or deed; but the former Warrant Agent will 
deliver and transfer to the Successor Warrant Agent any property at the time 
held by it hereunder, and execute and deliver any further assurance, conveyance, 
act or deed necessary for this purpose. Failure to give any notice provided for 
in this Section, however, or any defect therein will not affect the legality or 
validity of the resignation or removal of the Warrant Agent or the appointment 
of the Successor Warrant Agent, as the case may be. 
 
                  5.7 Merger or Consolidation or Change of Name of Warrant 
Agent. Any Person into which the Warrant Agent or any Successor Warrant Agent 
may be merged or with which it may be consolidated, or any Person resulting from 
any merger or consolidation to which the Warrant Agent or any Successor Warrant 
Agent shall be a party, or any Person succeeding to the business of the Warrant 
Agent or any Successor Warrant Agent, shall be the successor to the Warrant 
Agent under this Agreement without the execution or filing of any paper or any 
further act on the part of any of the parties hereto. In case at the time such 
Successor Warrant Agent shall succeed to the agency created by this Agreement, 
any of the Warrant Certificates shall have been countersigned but not delivered, 
any such Successor Warrant Agent may adopt the countersignature of the 
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predecessor Warrant Agent and deliver such Warrant Certificates so 
countersigned; and in case at that time any of the Warrant Certificates shall 
not have been countersigned, any Successor Warrant Agent may countersign such 
Warrant Certificates either in the name of the predecessor Warrant Agent or in 
the name of the Successor Warrant Agent; and in all such cases such Warrant 
Certificates shall have the full force provided in the Warrant Certificates and 
in this Agreement. 
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                                   ARTICLE VI 
 
                               Rights of Holders 
 
                  6.1 Holders not Stockholders. No Holder, as such, will be 
entitled to vote or to receive dividends or otherwise will be deemed to be the 
holder of shares of Common Stock for any purpose, nor will anything contained 
herein or in any Warrant Certificate be construed to confer upon any Holder, as 
such, any of the rights of a stockholder of the Company or any right to vote 
upon or give or withhold consent to any action of the Company (whether upon any 
reorganization, issuance of securities, reclassification or conversion of Common 
Stock, consolidation, merger, sale, lease, conveyance or otherwise), receive 
notice of meetings or other action affecting stockholders (except for notices 
expressly provided for in this Agreement) or receive dividends or subscription 
rights, unless and until such Warrant Certificate will have been surrendered for 
exercise as provided in this Agreement, payment in respect of such exercise will 
have been received by the Warrant Agent, and shares of Common Stock will have 
become issuable thereunder and such person will have been deemed to have become 
a holder of record of such shares. No Holder will, upon the exercise of 
Warrants, be entitled to any dividends if the record date with respect to 
payment of such dividends will be a date prior to the date such shares of Common 
Stock became issuable upon the exercise of such Warrants. 
 
                  6.2 Claims by Holders. All rights of action in respect of the 
Warrants will be vested in the respective Holders; provided, however, that no 
Holder will have the right to enforce, institute or maintain any suit, action or 
proceeding against the Company to enforce, or otherwise act in respect of, the 
Warrants, unless (a) such Holder has previously given written notice to the 
Company of the substance of such dispute, and the Holders of at least 25% of the 
issued and outstanding Warrants have given written notice to the Company of 
their support for the institution of such proceeding to resolve such dispute, 
(b) such Holder has previously given written notice to the Warrant Agent of the 
substance of such dispute and of the support for the institution of such 
proceeding and (c) the Warrant Agent has not instituted appropriate proceedings 
with respect to such dispute within 30 days following the date of such written 
notice to the Warrant Agent, it being understood and intended that the Warrant 
Agent has no obligation to institute proceedings and that no one or more Holders 
will have the right in any manner whatsoever to affect, disturb or prejudice the 
rights of any other Holders, or to obtain or to seek to obtain priority or 
preference over any other Holders or to enforce any rights of the Holders, 
except in the manner described in this Section 6.2 for the equal and ratable 
benefit of all Holders. Except as described above, no Holder will have the right 
to enforce, institute or maintain any suit, action or proceeding to enforce, or 
otherwise act in respect of, the Warrants. 
 
                  6.3 Control of Litigation. The Bank will retain sole and 
exclusive control of the Litigation and will retain 100% of any recovery from 
the Litigation. The Holders will not have any right to control or manage the 
course or disposition of the Litigation or the proceeds of any recovery 
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therefrom or any rights against the Company for any decision regarding the 
conduct of the Litigation or disposition of the Litigation for an amount less 
than the amount claimed in damages in the Litigation, regardless of the effect 
on the value of the Warrants. 
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                  6.4 Determination of Values. The determination of the Board of 
the Adjusted Litigation Recovery, the number of shares of Common Stock issuable 
upon exercise of a Warrant and the Exercise Price will be final, conclusive and 
binding upon the Holders. 
 
                                  ARTICLE VII 
 
                                  Miscellaneous 
 
                  7.1 Information. So long as any Warrant remains outstanding, 
the Company will deliver to the Warrant Agent and the Holders its annual report 
to stockholders and any other documents that the Company, in its discretion, 
deems appropriate. 
 
                  7.2 Amendment. This Agreement may be amended by the parties 
hereto without the consent of any Holder for the purpose of curing any 
ambiguity, or of curing, correcting or supplementing any defective provision 
contained herein or making any other provisions with respect to matters or 
questions arising under this Agreement as the Company and the Warrant Agent may 
deem necessary or desirable; provided, however, that such action will not affect 
adversely the rights of the Holders. Any amendment or supplement to this 
Agreement that has an adverse effect on the interests of the Holders will 
require the written consent of the Holders of a majority of the then outstanding 
Warrants. The consent of each Holder affected will be required for any amendment 
pursuant to which the Exercise Price would be increased or the number of Warrant 
Shares purchasable upon exercise of Warrants would be decreased (other than 
pursuant to adjustments provided for herein). In determining whether the Holders 
of the required number of Warrants have concurred in any direction, waiver or 
consent, Warrants owned by the Company or by any Person directly or indirectly 
controlling or controlled by or under direct or indirect common control with the 
Company will be disregarded and deemed not to be outstanding, except that, for 
the purpose of determining whether the Warrant Agent will be protected in 
relying on any such direction, waiver or consent, only Warrants which the 
Warrant Agent knows are so owned will be so disregarded. Also, subject to the 
foregoing, only Warrants outstanding at the time will be considered in any such 
determination. Prior to executing any amendment or supplement to this Agreement, 
an Officer of the Company shall deliver to the Warrant Agent a certificate that 
states that the proposed supplement or amendment is in compliance with the terms 
of this Section 7.2. 
 
                  7.3 Notices. Any notice, request, instruction or other 
document to be given hereunder by any party to the other will be in writing and 
will be deemed to have been duly given (a) on the date of delivery if delivered 
personally, or by telecopy or telefacsimile, upon confirmation of receipt, (b) 
on the first Business Day following the date of dispatch if delivered by a 
recognized next-day courier service, or (c) on the third Business Day following 
the date of mailing if delivered by registered or certified mail, return receipt 
requested, postage prepaid. All notices hereunder will be delivered as set forth 
below, or pursuant to such other instructions as may be designated in writing by 
the party to receive such notice. 
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                  (a) If to the Company: 
 
                           Fay L. Chapman 
                           Senior Executive Vice President 
                           Washington Mutual, Inc. 
                           1201 Third Avenue, WMT 1601 
                           Seattle, WA  98101 
                           Telecopy:  (206) 461-5739 
 
                           with a copy to: 
 
                           David R. Wilson, Esq. 
                           Heller Ehrman White & McAuliffe 
                           701 Fifth Avenue 
                           Seattle, WA  98104 
                           Telecopy:  (206) 447-0849 
 
                  (b) If to Warrant Agent: 
 
                           Mellon Investor Services LLC 
                           520 Pike Street, Suite 1220 
                           Seattle, WA  98101 
                           Attn:  U. Julie Roh 
 
Any notice or communication mailed to a Holder will be mailed to the Holder at 
the Holder's address as it appears on the Certificate Register and will be 
sufficiently given if so mailed within the time prescribed. Failure to mail a 
notice or communication to a Holder or any defect in it will not affect its 
sufficiency with respect to other Holders. If a notice or communication is 
mailed in the manner provided above, it is duly given, whether or not the 
addressee receives it. 
 
                  7.4 GOVERNING LAW. THIS AGREEMENT WILL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO 
CONTRACTS MADE AND TO BE PERFORMED ENTIRELY WITHIN SUCH STATE. 
 
                  7.5 WAIVER OF JURY TRIAL. EACH OF THE PARTIES HERETO HEREBY 
IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED 
HEREBY. 
 
                  7.6 Entire Agreement, Etc. (a) This Agreement constitutes the 
entire agreement, and supersedes all other prior agreements, understandings, 
representations and warranties, both written and oral, between the parties, with 
respect to the subject matter hereof, and (b) this Agreement will not be 
assignable by operation of law or otherwise, except as provided herein with 
respect to any Successor Company or Successor Warrant Agent (any such other 
attempted assignment in contravention hereof being null and void). 
 
                                       21 
<PAGE> 
 
                  7.7 Counterparts and Facsimile. For the convenience of the 
parties hereto, this Agreement may be executed in any number of separate 
counterparts, each such counterpart being deemed to be an original instrument, 
and all such counterparts will together constitute the same agreement. Executed 
signature pages to this Agreement may be delivered by facsimile and such 
facsimiles will be deemed as sufficient as if actual signature pages had been 
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delivered. 
 
                  7.8 Captions. The Article, Section and paragraph captions 
herein are for convenience of reference only, do not constitute part of this 
Agreement and will not be deemed to limit or otherwise affect any of the 
provisions hereof. 
 
                  7.9 Severability. If any provision of this Agreement or the 
application thereof to any person (including, without limitation, the officers 
and directors of the Warrant Agent and the Company) or circumstance is 
determined by a court of competent jurisdiction to be invalid, void or 
unenforceable, the remaining provisions hereof, or the application of such 
provision to persons or circumstances other than those as to which it has been 
held invalid or unenforceable, will remain in full force and effect and will in 
no way be affected, impaired or invalidated thereby, so long as the economic or 
legal substance of the transactions contemplated hereby is not affected in any 
manner materially adverse to any party. Upon such determination, the parties 
will negotiate in good faith in an effort to agree upon a suitable and equitable 
substitute provision to effect the original intent of the parties. 
 
                  7.10 No Third-Party Beneficiaries. Nothing contained in this 
Agreement, expressed or implied, is intended to confer upon any Person other 
than the parties hereto, any benefit, right or remedies. 
 
                  7.11 Successors. All agreements of the Company in this 
Agreement and the Warrant Certificates will bind its successors. All agreements 
of the Warrant Agent in this Agreement will bind its successors. 
 
                  [Remainder of Page intentionally left blank] 
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                  IN WITNESS WHEREOF, the parties have caused this Agreement to 
be duly executed as of the date first written above. 
 
                                   WASHINGTON MUTUAL, INC. 
 
 
 
                                   By:   /s/ Fay L. Chapman 
                                         ______________________________________ 
                                         Name:  Fay L. Chapman 
                                         Title: Senior Executive Vice President 
 
 
 
                                   MELLON INVESTOR SERVICES LLC, 
                                   as Warrant Agent, 
 
 
 
                                   By:   /s/ U. Julie Roh 
                                         ______________________________________ 
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                                         Name:  U. Julie Roh 
                                         Title: Assistant Vice President 
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                                                                     EXHIBIT A 
 
                      [FORM OF FACE OF WARRANT CERTIFICATE] 
 
[Unless and until it is exchanged in whole or in part for Warrants in definitive 
form, this Warrant may not be transferred except as a whole by the depositary to 
a nominee of the depositary or by a nominee of the depositary to the depositary 
or another nominee of the depositary or by the depositary or any such nominee to 
a successor depositary or a nominee of such successor depositary. The Depository 
Trust Company ("DTC") (55 Water Street, New York, New York) will act as the 
depositary until a successor will be appointed by the Company and the Warrant 
Agent. Unless this certificate is presented by an authorized representative of 
DTC to the issuer or its agent for registration of transfer, exchange or Amount 
Recovered, and any certificate issued is registered in the name of Cede & Co. or 
such other name as requested by an authorized representative of DTC (and any 
Amount Recovered is made to Cede & Co. or such other entity as is requested by 
an authorized representative of DTC), ANY TRANSFER, PLEDGE OR OTHER USE HEREOF 
FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL INASMUCH AS THE 
REGISTERED OWNER HEREOF, CEDE & CO., HAS AN INTEREST HEREIN.]* 
 
                             WASHINGTON MUTUAL, INC. 
 
                           LITIGATION TRACKING WARRANT 
 
No.  _____ 
 
            Certificate for ________ Litigation Tracking Warrants to 
                         Purchase Shares of Common Stock 
                           of Washington Mutual, Inc. 
 
THIS CERTIFIES THAT, _________, or registered assigns, is the registered holder 
of the number of Litigation Tracking Warrants set forth above (the "Warrants"). 
Each Warrant entitles the holder thereof (the "Holder"), at its option and 
subject to the provisions contained herein and in the Warrant Agreement referred 
to below, to purchase from Washington Mutual, Inc. (the "Company"), successor by 
merger to DIME BANCORP, INC., a Delaware corporation ("Dime"), the number of 
shares of Common Stock ("Warrant Shares"), no par value per share, of the 
Company (the "Common Stock") equal to the Adjusted Litigation Recovery divided 
by the product of (1) the Adjusted Stock Price, multiplied by (2) the Maximum 
Number of Warrants, multiplied by (3) the Dime Exchange Ratio (1.1232), at an 
exercise price per Warrant equal to the number of shares of Common Stock for 
which one Warrant is exercisable multiplied by the Exercise Price, if any. This 
Warrant Certificate will terminate and become void on the earliest of (i) the 
Close of Business on the last day of the Warrant Exercise Period, (ii) the Close 
of Business on the date the Litigation has been disposed of in a manner such 
that no shares of Common Stock or other securities or property will be issuable 
under the terms of the Warrants and (iii) the time and date such Warrant is 
exercised. 
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_____________________ 
         * To be included only if the Warrant is in global form. 
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         This Warrant Certificate and each Warrant represented hereby are issued 
pursuant to and are subject in all respects to the terms and conditions 
contained in a 2003 Amended and Restated Warrant Agreement dated as of March 11, 
2003 as such agreement may be amended from time to time (the "Warrant 
Agreement"), between the Company, as successor to Dime, and Mellon Investor 
Services LLC, as successor to EquiServe Trust Company, N.A. and EquiServe 
Limited Partnership, as warrant agent (in such capacity, the "Warrant Agent", 
which term includes any successor Warrant Agent under the Warrant Agreement), to 
all of which terms and provisions the Holder of this Warrant Certificate 
consents by acceptance hereof. The Warrant Agreement is hereby incorporated 
herein by reference and made a part hereof. Reference is hereby made to the 
Warrant Agreement for a full statement of the respective rights, limitations of 
rights, duties and obligations of the Company, the Warrant Agent and the Holders 
of the Warrants. Capitalized terms used but not defined herein will have the 
meanings ascribed thereto in the Warrant Agreement. A copy of the Warrant 
Agreement may be obtained for inspection by the Holder hereof upon written 
request to the Warrant Agent. 
 
         Subject to the terms of the Warrant Agreement, the Warrants may be 
exercised in whole or in part by surrender of this Warrant Certificate with the 
form of election to purchase Warrant Shares attached hereto duly executed and 
with the simultaneous payment of the Exercise Price in cash (subject to 
adjustment) to the Warrant Agent for the account of the Company at the office of 
the Warrant Agent. Payment of the Exercise Price will be made by certified or 
official bank check or personal check payable to the order of the Company or by 
wire transfer of funds to an account designated by the Company for such purpose. 
No fractional Warrant Shares will be issued upon the exercise of any Warrant, 
but the Company will pay cash in lieu of a fractional share as provided in the 
Warrant Agreement. 
 
         As provided in the Warrant Agreement and subject to the terms and 
conditions therein set forth, each Warrant will be exercisable at any time from 
and from time to time during the Warrant Exercise Period only and will not be 
exercisable after the expiration of the Warrant Exercise Period. 
 
         The Warrant Agreement provides that upon the occurrence of certain 
events the number of Warrant Shares may be, subject to certain conditions, 
adjusted. 
 
         The Company may require payment of a sum sufficient to pay all taxes 
and other governmental charges in connection with the transfer or exchange of 
the Warrant Certificates. 
 
         The holder in whose name the Warrant Certificate is registered may be 
deemed and treated by the Company and the Warrant Agent as the absolute owner of 
the Warrant Certificate for all purposes whatsoever and neither the Company nor 
the Warrant Agent will be affected by any notice to the contrary. 
 
         The Warrants represent a contingent right to purchase shares of Common 
Stock with an aggregate value based on a portion of any proceeds that may be 
received by the Bank from the Litigation. There can be no assurance as to when 
the Litigation will be resolved or the amount of proceeds, if any, the Bank or 
the Company will receive therefrom. The Holders will not have any right to 
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control or manage the course or disposition of the Litigation or the proceeds of 
any recovery therefrom. 
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         The Warrants do not entitle any holder hereof to any of the rights of a 
holder of any Common Stock or Preferred Stock of the Company. 
 
         This Warrant Certificate will not be valid or obligatory for any 
purpose until it will have been countersigned by the Warrant Agent. 
 
                                       WASHINGTON MUTUAL, INC. 
 
 
                                       By ___________________________________ 
 
[SEAL] 
 
Attest:  _____________________________ 
         Secretary 
 
 
DATED: 
 
Countersigned: 
[_______________] 
as Warrant Agent, 
 
by ____________________________________ 
Authorized Signatory 
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                                                                   EXHIBIT B 
 
                   FORM OF ELECTION TO PURCHASE WARRANT SHARES 
                 (to be executed only upon exercise of Warrants) 
 
                             WASHINGTON MUTUAL, INC. 
 
 
 
The undersigned hereby irrevocably elects to exercise [ ] Warrants at an 
exercise price per Warrant of $[ ] to acquire [ ] shares of Common Stock, no par 
value per share, of Washington Mutual, Inc. (the "Company"), on the terms and 
conditions specified in the within Warrant Certificate and the Warrant Agreement 
therein referred to, surrenders this Warrant Certificate and all right, title 
and interest therein to the Company, and directs that the shares of Common Stock 
deliverable upon the exercise of such Warrants be registered and delivered in 
the name and at the address specified below and delivered thereto. 
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Date:  ________________, ____ 
 
 
 
                                                     __________________________ 
                                                     (Signature of Owner)* 
 
 
 
                                                     __________________________ 
                                                     (Street Address) 
 
 
 
                                                     __________________________ 
                                                     (City) (State) (Zip Code) 
 
 
                                                     __________________________ 
                                                     Signature Guaranteed by: 
 
 
______________________ 
         * The signature must correspond with the name as written upon the face 
of the within Warrant Certificate in every particular, without alteration or 
enlargement or any change whatever, and must be guaranteed by a national bank or 
trust company or by a member firm of any national securities exchange. 
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Securities and/or check to be issued to: 
 
Name:__________________________________________________________________________ 
 
Social security or Federal tax identification number:__________________________ 
 
Street Address:________________________________________________________________ 
 
City, State and Zip Code:______________________________________________________ 
 
Any unexercised Warrants evidenced by the within Warrant Certificate to be 
issued to: 
 
Name:__________________________________________________________________________ 
 
Social security or Federal tax identification number:__________________________ 
 
Street Address:________________________________________________________________ 
 
City, State and Zip Code:______________________________________________________ 
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                                                                      EXHIBIT C 
 
 
The following exchanges of a part of this Global Warrant for definitive Warrants 
have been made: 
 
                  CERTIFICATE TO BE DELIVERED UPON EXCHANGE OR 
                      REGISTRATION OF TRANSFER OF WARRANTS 
 
         Re: Warrants to Purchase Common Stock (the "Warrants") of Washington 
Mutual, Inc. (the "Company") 
 
         This Certificate relates to ____________ Warrants held in definitive 
form by ____________ (the "Transferor"). 
 
The Transferor has requested the Warrant Agent by written order to exchange or 
register the transfer of a Warrant or Warrants. The Warrant Agent and the 
Company are entitled to rely upon this Certificate and are irrevocably 
authorized to produce this Certificate or a copy hereof to any interested party 
in any administrative or legal proceedings or official inquiry with respect to 
the matters covered hereby. 
 
                                       [INSERT NAME OF TRANSFEROR] 
 
                                       by ____________________________________ 
 
Date: ________________________________ 
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</DOCUMENT> 
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CERTIFICATE OF SERVICE 
 

 I, Frederick B. Rosner, Esquire, hereby certify that on the 28
th

 day of May, 2010, I served 

a copy of the Objection to the Disclosure Statement for the Second Amended Joint Plan of 

Affiliated Debtors upon the following parties in the manner listed below: 

 

Federal Express      Email & Hand Delivery 

Washington Mutual, Inc.     Mark D. Collins, Esq. 

Charles E. Smith, Esq.     Richards Layton & Finger, P.A. 

925 Fourth Avenue      One Rodney Square 

Seattle, WA 98104      920 North King Street 

        Wilmington, DE 19899 

Hand Delivery      collins@rlf.com 

Joseph McMahon, Esq. 

Office of the United States Trustee    David B. Stratton, Esq. 

844 King Street      Pepper Hamilton LLP 

Suite 2207       Hercules Plaza 

Lockbox 35       Suite 5100 

Wilmington, DE 19899-0035     1313 N. Market Street 

        Wilmington, DE 19801 

Email & Federal Express     strattond@pepperlaw.com 

Brian S. Rosen, Esq. 

Weil, Gotshal & Manges LLP    William P. Bowden, Esq. 

767 Fifth Avenue      Ashby & Geddes, P.A. 

New York, NY 10153      500 Delaware Ave. 

brian.rosen@weil.com     8th
 
Floor 

        Wilmington, DE 19899 

Peter Calamari, Esq.      wbowden@ashby-geddes.com 

Quinn Emanuel Urquhart & Sullivan, LLP    

55 Madison Avenue      Adam Landis, Esq. 

22nd Floor       Landis Rath & Cobb LLP 

New York, NY 10010      919 Market Street 

petercalamari@quinnemanuel.com    Suite 1800 

        Wilmington, DE 19899 

Fred S. Hodara, Esq.      landis @lrclaw.com 

Akin Gump Stauss Hauer & Feld LLP    

One Bryant Park 

New York, NY 10036 

fhodara@akingump.com 
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Stephen D. Susman, Esq. 

Susman Godfrey, L.L.P. 

654 Madison Avenue 

5th Floor 

New York, NY 10065 

SSusman@SusmanGodfrey.com 

 

Thomas Califano, Esq. 

DLA Piper US LLP 

1251 Avenue of the Americas 

New York, NY 10020 

thomas.califano@dlapiper.com 

 

Stacey R. Friedman, Esq. 

Sullivan & Cromwell LLP 

125 Broad Street  

New York, NY 10004 

friedmans@sullcrom.com 

 

 

       /s/ Frederick B. Rosner 


