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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 

      ) 

WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 

      ) 

   Debtors.  ) Jointly Administered 

      ) 

      ) Hearing Date:  June 17, 2010 at 10:30 a.m. (ET)  
      )   

 

 

SUPPLEMENTAL OBJECTION TO THE DISCLOSURE STATEMENT  

FOR THE THIRD AMENDED PLAN OF AFFILIATED DEBTORS 

 

 Nantahala Capital Partners, L.P. and Blackwell Partners, L.P. (collectively, the 

"Claimants"), by their counsel, hereby object ("Third Objection") to the Disclosure Statement 

dated June 2, 2010 ("Proposed Disclosure Statement") for the proposed third amended joint plan 

of affiliated debtors ("Proposed Plan"), filed by Washington Mutual Inc. and its affiliated debtors 

(collectively, the "Debtors") and, in support thereof, allege as follows: 

1. On May 28, 2010, the Claimants objected to the disclosure statement, dated May 

21, 2010 relating to the Debtors’ second amended plan of reorganization ("Second Objection"). 

For the Court's convenience, a copy of the Second Objection is annexed hereto as Exhibit A. 

The Second Objection, among other things, incorporated the Claimants’ objection dated May 13, 

2010 ("First Objection") to an earlier version of the Proposed Plan.  

2. On June 2, 2010, after the filing of the Second Objection, the Debtors filed the 

Proposed Disclosure Statement, which did not address most of the concerns raised by the 

Claimants in the First Objection or the Second Objection.  However, the Proposed Disclosure 

Statement did add a new provision with respect to holders of Litigation Tracking Warrants 
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("LTWs") in respect of the Anchor Litigation, which has necessitated the filing of this Third 

Objection.  

3. In the First Objection and the Second Objection, the Claimants set forth, among 

other things, why they believed they were creditors, and not equity security holders, of the 

Debtors. Under the Proposed Plan, the LTW holders are in Class 21, and they are not scheduled 

to receive a distribution.  

4. The Claimants argued in their First and Second Objections that, if they were held 

to be creditors, the plan of reorganization filed by the Debtors was fundamentally flawed in a 

number of ways. The Claimants suggested that the plan of reorganization be amended so that, in 

the event the Debtors' position with respect to the LTW holders’ claims was wrong, and the 

LTW holders were held to be creditors of the Debtors, the plan of reorganization could still be 

confirmed.  

5. As noted, in major part, the Debtors ignored the arguments set forth by the 

Claimants in the First Objection and the Second Objection. However, in the Proposed Disclosure 

Statement, the Debtors added one sentence which showed some flexibility on the issues raised by 

the Claimants.  That sentence, however, also raised new concerns. Specifically, in the Proposed 

Disclosure Statement, on page 48, the Debtors added the following sentence: 

If Broadbill prevails in its declaratory judgment action, its claim against 

the Debtors will be treated as a General Unsecured Claim pursuant to the 

Plan. 

 

6. The Broadbill declaratory judgment action seeks a judicial finding that all LTW 

holders have claims against, and not equity interests in, the Debtors.  

7. When the Claimants informally asked the Debtors’ counsel why only Broadbill 

was getting this protection, they got an unclear response. In reality, the Debtors have no 



00057484 1 NYC_IMANAGE-1147761.2 3 

response. There is nothing that distinguishes Broadbill from the other LTW holders. If Broadbill 

can establish through their declaratory judgment action that LTW holders have claims, or if other 

LTW holders establish the same principle through the confirmation and/or claims resolution 

process, both the Proposed Plan and the Proposed Disclosure Statement should be amended to 

provide: 

If Broadbill prevails in its declaratory judgment action, or if the Court 

otherwise finds that LTW holders have claims against the Debtors, all 

LTW holders will be treated as holders of General Unsecured Claims 

pursuant to the Plan. 

 

8. As a corollary to the foregoing, the Debtors need to clarify in the Proposed Plan 

and the Proposed Disclosure Statement that, until the issues relating to the LTW claims are 

determined by Final Order, there will be a sufficient reserve maintained by the Liquidating 

Trustee in accordance with Article XXVII of the Proposed Plan to cover the potential 

distribution to LTW holders. 

9. As a further corollary to the foregoing, as of this date, LTW holders are not 

scheduled to vote on the Proposed Plan, so they will not get a ballot and will not have the option 

(as other creditors will have) to elect to receive Reorganized Common Stock, in lieu of Creditor 

Cash, as part of their distribution. The Proposed Plan and the Proposed Disclosure Statement 

need to be amended to provide for a sufficient reserve in the event the LTW holders are held to 

be creditors and subsequently elect to take Reorganized Common Stock in lieu of Creditor Cash 

as part of their distribution.  

10. In addition to the foregoing, as more fully explained in the First Objection and 

Second Objection, the Claimants believe that the Proposed Disclosure Statement needs to be 

enhanced regarding the Global Settlement to provide: 
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  (a) what provision of Section 363 of the Bankruptcy Code allows the Debtors 

to sell the Anchor Litigation "free and clear" of the LTW claims?;  

  (b) in the contemplated Section 363 "free and clear" sale, will the claims of 

the LTW holders attach to the proceeds of sale?  

  (c) how is it that the Debtors own the Anchor Litigation and can sell this asset 

to JPMC?;  

  (d) why did the Debtors retain the Good Will litigation relating to American 

Savings Bank and decide to transfer the Anchor Litigation to JPMC?  

  (e) why do the transfers to JPMC in the Global Settlement need to be 

backdated to September 2008?; and  

  (f) why does the proposed Disclosure Statement (page 12) state that JPMC is 

assuming liabilities relating to the assets it is buying, when it is buying the Anchor Litigation and 

not assuming the LTW obligations under the Warrant Agreement? Are the LTW obligations 

relating to the Anchor Litigation the only liability relating to an asset being acquired by JPMC 

which JPMC is not assuming? 

11. The Proposed Disclosure Statement (page 48) needs to be clarified that it is not 

only Broadbill that objects to the treatment of LTW holders, but there are many other LTW 

holders (such as the Claimants) who object to what they believe is the improper attempt by the 

Debtors to strip the value of the LTWs from the LTW holders.   

12. Finally, if the Debtors intend to reject their executory obligations under the 

Warrant Agreement relating to the LTWs, as would seem to be the case, they should so state now 

in the Proposed Disclosure Statement and not wait until the Plan Supplement is filed. In such 

event, the LTW holders will file a further claim against the Debtors in these bankruptcy cases.   
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13. For all of the reasons cited above, and for the reasons stated in the First Objection 

and Second Objection, the Proposed Disclosure Statement should not be approved unless the 

changes requested by the Claimants are made.  

14. The Claimants also request that the Court grant it such other and further relief as 

is just under the circumstances. 

 

Dated: New York, New York 

 June 10, 2010 

 

MESSANA ROSNER & STERN, LLP 

 

By: /s/ Frederick B. Rosner  

Frederick B. Rosner 

1000 N. West Street; Suite 1200 

Wilmington, DE 19801 

Telephone:  302-777-1111 

Facsimile:  302-657-4901 

Counsel for the Claimants 

 

 

KING & SPALDING 

Arthur Steinberg 

1185 Avenue of the Americas 

New York, NY 10036 

Telephone:  212-556-2100 

Facsimile:  212-56-2222 

Counsel for the Claimants 

 

 

SCHINDLER COHEN & HOCHMAN LLP 

Jonathan Hochman 

100 Wall Street 

New York, NY 10005 

Telephone:  212-277-6300 

Facsimile:  212-277-6333 

Counsel for the Claimants 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 
In re:      ) Chapter 11 

      ) 

WASHINGTON MUTUAL, INC., et al., ) Case No. 08-12229 (MFW) 

      ) 

   Debtors.  ) Jointly Administered 

      ) 

      ) Hearing Date:  June 3, 2010 at 10:30 a.m. (ET)  
      )   

 

 

OBJECTION TO THE DISCLOSURE STATEMENT 

FOR THE 

SECOND AMENDED JOINT PLAN OF AFFILIATED DEBTORS 

 

 

 Nantahala Capital Partners, LP and Blackwell Partners, L.P. (collectively, the 

"Claimants"), by their counsel, hereby object (“Objection”) to the Disclosure Statement dated 

May 21, 2010 ("Proposed Disclosure Statement") for the proposed second amended joint plan of 

affiliated debtors ("Proposed Plan"), filed by Washington Mutual Inc. ("WMI") and its affiliated 

debtors (with WMI, collectively the "Debtors") and, in support thereof, allege as follows: 

1. On May 13, 2010, the Claimants filed an objection ("First Objection") to the 

Debtors' Disclosure Statement in respect of the Debtors’ proposed plan dated March 26, 2010.  A 

copy of the First Objection is annexed hereto as Exhibit A and incorporated by reference herein. 

The Debtors have had two opportunities to amend their Disclosure Statement to address the 

issues raised by the First Objection and have failed to do so-- thus necessitating the filing of this 

Objection. 

2. The Claimants own Litigation Tracking Warrants ("LTWs") relating to the 

Anchor Litigation.  The Claimants believe they are creditors of the Debtors, and that the 

Proposed Plan is improperly designed to strip the value of the LTWs from its holders.   
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3. In the First Objection, the Claimants explained that, almost a decade ago, Dime 

Bancorp Inc. (“Dime”) transferred the value of a contingent asset (the Anchor Litigation) to its 

shareholders, through the issuance of the LTWs.  When WMI purchased Dime, it was required 

to, and did, assume the LTW obligations.  Thus, WMI acquired the Anchor Litigation, subject to 

and encumbered by the rights and interests of the LTW holders. 

4. The Claimants also explained in the First Objection that: 

  (a) Under Section 4.2(d) of the Warrant Agreement
1
, WMI was required, in 

the context of a Combination (which includes the sale of the Debtors’ assets) to have the 

Successor Company (JPMC) assume the LTW obligations.  Since the Global Settlement 

Agreement and the Proposed Plan seeks to relieve JPMC of such obligations, the LTW holders 

have a claim against the Debtors (and the proceeds payable to the Debtors in respect of the 

Global Settlement Agreement) for the breach of their contractual commitment to the LTW 

holders. 

  (b) Under Section 4.4 of the Warrant Agreement, WMI and its Board of 

Directors were required to take such steps as necessary (whether WMI was undergoing a 

reorganization or a Combination) to protect the interests of the LTW holders in accordance with 

the essential “intents and principles” under the Warrant Agreement.  Those “intents and 

principles” were, as stated in the Registration Statement, to give the value of the Anchor 

Litigation to the LTW holders.  Thus, if it was not practicable to give LTW holders stock of 

WMI for the value of the Anchor Litigation, WMI and its Board had the duty to compensate the 

LTW holders in some other form of currency (e.g., cash, notes, etc.)  The failure of the Debtors 

                                                
1  Terms used herein and not otherwise defined shall have the meanings ascribed to them in the Proposed Plan or the 

First Objection. 
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to pay the LTW holders the value of the Anchor Litigation recovery, as required by the LTWs 

and the Warrant Agreement, is the basis of the Claimants’ claim against the Debtors. 

5. Since the Claimants believe they are creditors of the Debtors, they argued in the 

First Objection that the Proposed Plan is fundamentally flawed in that the LTW holders (a) 

should not be separately classified from other creditors, (b) should be entitled to vote on the 

Proposed Plan, (c) should be entitled to make the elections that other creditors are making in 

their ballots in respect of the Proposed Plan, (d) should be able to have their distribution reserved 

until a final determination is made with respect to their claims, and (e) should receive a 

distribution under the Proposed Plan.  The Claimants requested additional information in the 

Proposed Disclosure Statement as to why the Debtors take a contrary position.  The Debtors 

response to this aspect of the First Objection was to reference the Broadbill Declaratory 

Judgment Action and, in cursory fashion, declare that the Broadbill position (which is the same 

as the Claimants’) is "wholly without merit."  The Proposed Disclosure Statement is deficient in 

addressing this aspect of the First Objection. 

6. In the First Objection, the Claimants contended that the Proposed Plan needed to 

be amended in one of two ways.  Either, the Debtors needed to make it a condition precedent to 

confirmation of the Proposed Plan that a Final Order is entered confirming the Debtors’ position 

relating to the LTWs or, the Proposed Plan needed to be amended to include the scenario that the 

Debtors’ position is wrong.  The Debtors failed to respond in the Proposed Disclosure Statement 

to this aspect of the First Objection, and it is therefore deficient in this respect. 

7. Interestingly, the Proposed Disclosure Statement was modified by the Debtors to 

partially address the same infirmity as it related to the Non-Subordinated Bank Bondholder 

claims.  See Proposed Disclosure Statement at p. 10.  In that situation, the Debtors attempted, 
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albeit with flaws, to provide for a "reserve" if required, for Non-Subordinated Bank Bondholder 

claims.  Again, no such modification was made in the Proposed Disclosure Statement in respect 

of the holders of LTWs. 

8. In the First Objection, the Claimants highlighted that the Proposed Plan was not 

confirmable if the Claimants’ position was correct and further amendments to the Proposed Plan 

were not made.  For example, (a) separate classification for the LTWs was a potential issue, (b)  

Claimants (as impaired creditors) not being able to vote on the Proposed Plan was an issue, (c) 

Claimants not being able to make the election on the ballot relating to the nature of their 

distribution (Reorganized Common Stock versus Liquidating Trust Interests) was an issue, (d) 

not specifically reserving for the Claimants’ distribution until there was a Final Order relating to 

their claims (See Article XXVII of the Proposed Plan (the Disputed Claim section) as it relates to 

other creditor claims) was an issue, and (e) the cram down provisions on the LTWs did not work 

as it related to the preferred equity holder distributions under the Proposed Plan and the payment 

of post-petition interest in respect of certain creditor claims.  As noted, the Debtors failed to 

address these issues in the Proposed Disclosure Statement thus creating an undisclosed Condition 

Precedent to the Proposed Plan; that being, a Final Order holding against the Claimants position 

that the LTW holders are creditors of the Debtors. The timing of when this determination would 

occur would likely affect the timing of when the Confirmation Hearing could occur.  In this 

respect, the Proposed Disclosure Statement is still deficient. 

9. In the First Objection, the Claimants highlighted certain ambiguities relating to 

the Global Settlement Agreement which were not addressed in the Proposed Disclosure 

Statement.  For example, under the Global Settlement Agreement, the Anchor Litigation is a 

Plan Contribution Asset, and Plan Contribution Assets are being transferred to JPMC pursuant to 
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Sections 363 and 365 of the Bankruptcy Code free and clear of liens, claims and encumbrances, 

including without any limitation any liens, claims, interests and encumbrances of holders of 

LTWs.  Proposed Disclosure Statement at p. 48.  Nowhere does the Proposed Plan state how a 

Section 363 “free and clear” sale of the Anchor Litigation can be accomplished without 

compensating the LTW holders or protecting their rights under the LTWs.  In particular, the 

Proposed Disclosure Statement should state what provision of Section 363 of the Bankruptcy 

Code allows them to achieve this result, assuming the Claimants’ position regarding the LTWs is 

adopted by the Court. 

10. The Global Settlement Agreement provides for the sale of the Plan Contribution 

Assets to take place retroactive to the Debtors’ bankruptcy filing date.  Nowhere does the 

Proposed Disclosure Statement provide the basis and/or the reason for such a retroactive sale. 

11. The Global Settlement Agreement provides for the sale by non-Debtor parties of 

Plan Contribution Assets pursuant to Sections 363 and 365 of the Bankruptcy Code.  See 

Proposed Disclosure Statement at pp. 10-11.  Nowhere does the Proposed Disclosure Statement 

explain the basis of how non-Debtor parties can sell assets under Section 363 of the Bankruptcy 

Code--which section deals with a sale of “property of the estate.” 

12. The Proposed Disclosure Statement provides at page 12 that JPMC will assume 

the JPMC Assumed Liabilities, namely certain liabilities in connection with the assets it receives 

pursuant to the Global Settlement Agreement. It would seem that this statement is not true, and 

the sole exception is JPMC’s failure to assume the LTW obligations relating to the Anchor 

Litigation as contemplated by Section 4.2(d) of the Warrant Agreement. 

13. The Proposed Disclosure Statement provides at page 105 that the list of executory 

contracts to be assumed will be specified in a Plan Supplement. It would seem evident that WMI 
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is planning to reject its executory obligations under the Warrant Agreement, and, assuming that 

is the case, the Proposed Disclosure Statement should so provide. The Claimants, and 

presumably other LTW holders, will file a rejection damage claim based upon such rejection by 

the Debtors. 

14. For all the reasons cited above, and in the First Objection, the Proposed 

Disclosure Statement should not be approved without the changes requested by the Claimants 

being made. The Claimants also request that the Court grant it such other and further relief as is 

just under the circumstances. 

Dated: New York, New York 

 May 28, 2010 

 

MESSANA ROSNER & STERN, LLP 

 

By:_/s/ Frederick B. Rosner_________ 

      Frederick B. Rosner 

1000 N. West Street; Suite 1200 

Wilmington, DE 19801 

Telephone:  302-777-1111 

Facsimile:  302-657-4901 

Counsel for the Claimants 

 

 

KING & SPALDING 

Arthur Steinberg 

1185 Avenue of the Americas 

New York, NY 10036 

Telephone:  212-556-2100 

Facsimile:  212-56-2222 

Counsel for the Claimants 

 

 

SCHINDLER COHEN & HOCHMAN LLP 

Jonathan Hochman 

100 Wall Street 

New York, NY 10005 

Telephone:  212-277-6300 

Facsimile:  212-277-6333 

Counsel for the Claimants 


