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Nantahala Capital Partners, LP and Blackwell Partners LP (collectively, the Claimants"), 

as a party in interest
1
, submit this Memorandum of Law in support of the Response (“Response”) 

filed by Plaintiff Broadbill Investment Corp. ("Broadbill"), which opposes the Motion to 

Dismiss, dated May 17, 2010 ("Motion to Dismiss") filed by Washington Mutual Inc. ("WMI" or 

the "Debtor") in respect of Broadbill's Declaratory Judgment Complaint, dated April 12, 2010 

("Complaint").  Essentially, the Complaint seeks a judicial declaration that the holders of 

Litigation Tracking Warrants (“LTWs”) relating to the Anchor Litigation
2
 are creditors of, and 

not holders of equity interests in, the Debtor. The Claimants are LTW holders. 

PRELIMINARY STATEMENT 

The Claimants have reviewed the Response filed by Broadbill and fully adopt the 

principles stated therein. The Response contains a point-by-point refutation of the grounds set 

forth in the Motion to Dismiss, with appropriate citations to relevant facts and applicable law. 

As a practical matter, the issues raised by the Complaint are the same issues that all LTW 

holders have with respect to the Debtor’s improper classification and treatment of LTW holders 

under the Debtor’s Proposed Plan of Reorganization, dated June 2, 2010 (“Proposed Plan”).  The 

issues presented in the Complaint will need to be addressed by the Debtor as part of confirming 

the Proposed Plan.  As will be demonstrated herein, the Complaint sets forth more than sufficient 

factual and legal issues to defeat a Motion to Dismiss. LTW holders (including without 

limitation the Claimants and Broadbill) should be permitted to complete discovery to fully 

develop their case that that they are creditors, and not equity interest holders, of the Debtor. 

                                                
1  At the June 3, 2010 hearing before the Court in the Debtor’s bankruptcy case, the parties to this declaratory 

judgment adversary proceeding consented to the Claimants’ request to be heard on the issues raised in this adversary 

proceeding. 
2  Capitalized terms used herein and not otherwise defined shall have the meaning attributed to them in the 

Complaint. 
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In reality, it is extremely rare for a declaratory judgment action to be dismissed on the 

merits, at the pleadings stage, pursuant to a FRCP §12(b)(6) motion.  This clearly is not the case 

to do so. 

In the sections that follow, the Claimants will show that (a) the LTWs are different than 

warrants to purchase stock of the Debtor, (b) the Proposed Plan  improperly strips the value of 

the LTWs from the LTW holders, (c) the Debtor  breached its obligations under the Warrant 

Agreement thus creating a claim in favor of the LTW holders against the Debtor, and (d) the 

Proposed Disclosure Statement, dated June 2, 2010 (“Proposed Disclosure Statement”) does not 

contain “adequate information” as it relates to the LTWs. 

RELEVANT BACKGROUND 

The Claimants have filed claims in the Debtor’s bankruptcy case asserting, on similar 

grounds that Broadbill has alleged in the Complaint, that they are creditors of the Debtor. 

A. The LTWs 

On or about December 22, 2000, Dime Bancorp Inc. ("Dime") transferred the value of a 

contingent asset (the Anchor Litigation recovery) to its shareholders, through the issuance of the 

LTWs.  Complaint, para. 1
3
.  As originally issued by Dime, the LTWs entitled LTW holders to 

receive 85% of the net recovery from the Anchor Litigation, originally payable in the form of 

Dime common stock.  Registration Statement, p.1.  The LTWs were registered under a 

Registration Statement 
4
, and were traded on the NASDAQ exchange under the symbol 

                                                
3  In reviewing a motion to dismiss under Rule 12(b)(6), the court must accept all factual allegations as true, 

construe the complaint in the light most favorable to the plaintiff, and determine whether under any reasonable 

reading of the complaint, the plaintiff may be entitled to relief.  See, Fowles v. UPMC Shadyside, 578 F.3d. 203 (3rd 

Cir. 2009). 
4  The Complaint makes numerous references to the Registration Statement.  See, e.g., paras. 14, 15, 16.   
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"DIMEZ".  Proposed Disclosure Statement, p.48.
5
  Over time, and as the LTWs traded, there was 

less overlap between the LTW holders and the Dime/WMI equity holders. 

The purpose underlying the issuance of the LTWs was stated in the Registration 

Statement, at page 1, where it asks and answers the question, "Why are we distributing the 

LTWs? We are distributing the LTWs in an effort to pass along the potential value of our claim 

against the government to our existing shareholders..."  Complaint, para. 15.  In a press release 

issued by Dime on December 18, 2000, Dime announced that its Board of Directors "has 

declared a distribution of a substantial portion of Dime's economic interest in its pending 

"goodwill" lawsuit against the United States government through the issuance of Litigation 

Tracking Warrants". In a further release dated December 20, 2000, it was reported that once the 

LTWs were issued, Dime common stock would trade on the New York Stock Exchange without 

the value of the LTWs.  A copy of these releases are annexed hereto as Exhibit A. 

In a meeting held by a Joint Committee of the SEC and the AICPA on March 12, 1998, 

the participants discussed LTWs in the context of certain accounting issues. The minutes of the 

meeting describe that LTWs were issued because the issuer does "not believe the trading value of 

its shares in the market properly included the value of the contingent asset." The members of the 

Committee believed that LTWs, once issued, effectively separated the contingent asset from the 

remainder of the company--it had the same economic effect of a "spin-off" of the contingent 

asset.  A copy of the relevant portion of the minutes of this 1998 meeting is annexed hereto as 

Exhibit B. 

The structure of the LTWs makes it clear that the LTWs are not equity warrants. The 

LTWs do not provide for the purchase of a specific number of shares of stock at a set strike 

                                                
5  For purposes of the Response, the Court can take judicial notice of the terms of the  Proposed Disclosure 

Statement. 
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price--two fundamental and requisite elements of an equity warrant.  Complaint, para. 32.  See 

Reiss v. Financial Performance Corp., 764 NE 2d 958 (NY 2001).  The LTWs are not intended 

to expose the LTW holders to equity or stock risk of the issuer.  For example, if WMI's common 

stock had a low trading price, the LTWs would simply be entitled to more shares--all as 

determined by the recovery in the Anchor Litigation.  Complaint, para. 33. 

The Risk Factors in the Registration Statement do not mention that the issuer could file 

for bankruptcy and its common stock would be rendered worthless.  Complaint, para. 37.  The 

Registration Statement makes clear that the LTWs are not stock warrants, equity securities or 

equity interests. In particular, the Registration Statement at page 5 states: "An investment in the 

LTWs involves different risks and considerations from an investment in the common stock of a 

savings and loan company such as Dime Bancorp."  Complaint, para. 16. 

B. WMI Purchases Dime 

In or around January 2002, WMI purchased Dime.  Complaint, para. 14.  The Dime 

equity purchased by WMI did not reflect the value of the Anchor Litigation, which had already 

been embedded in the separately traded LTW instrument. As part of the transaction, WMI was 

required to, and did assume the LTW obligations.  Complaint, para. 14.  In other words, when 

WMI acquired Dime's interest in the Anchor Litigation, it did so subject to the existing LTW 

structure in which the LTW holders had been transferred the economic right to receive 85% of 

the net recovery in the Anchor Litigation.  WMI's assumption obligations to the LTW holders, is 

reflected, in part, in that certain 2003 Amended and Restated Warrant Agreement, dated as of 

March 11, 2003 ("Warrant Agreement") between WMI and Mellon Investor Services LLC, as the 

warrant agent ("Warrant Agent").  Complaint, para. 13. 
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C. Warrant Agreement 

The Motion to Dismiss ignores and also misconstrues some of the critical provisions of 

Article IV of the Warrant Agreement,
6
 which is captioned "Adjustments."  Article IV deals with 

the circumstance as to what must occur if WMI undergoes a major corporate transaction before a 

Triggering Event (as defined in the Warrant Agreement) has occurred. It provides that the LTW 

holders will receive appropriate consideration and, adjustments (if necessary) will be made to 

ensure that the intent and principles underlying the LTWs are preserved for the benefit of the 

LTW holders.  

(i) Section 4.1 deals with the circumstance of a Reorganization of WMI 

common stock before a Triggering Event occurs. 

(ii) Section 4.2 deals with a Combination (which includes a sale of 

substantially all of the assets of WMI) before a Triggering Event occurs. 

(iii) Section 4.3 deals with an adjustment in the Exercise Price if there is a 

Reorganization or a Combination for consideration other than all stock. In such event, the WMI 

Board is required to adjust the Exercise Price of the LTWs "to be equitable in the circumstances," 

and  LTW holders will receive on account of their LTW distribution something other than all 

stock. Stated differently, Section 4.3 specifically recognizes that the LTWs can be paid in cash 

and other property, and not just stock of the issuer. 

(iv) Section 4.4 deals with the situation when there is a Reorganization or 

Combination which is not precisely covered by Sections 4.1-4.3, or if covered, would not "fairly 

and adequately protect" the LTW holders in accordance with the "essential intent and principles" 

of such provisions. In such circumstance, WMI and its Board of Directors are required to make 

such "adjustments" as "may be reasonably necessary" in accordance with the "essential intent 

                                                
6  The Complaint makes numerous references to the Warrant Agreement.  See, e.g., paras. 20, 27. 
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and principles" of the LTWs.  Complaint, para. 27. Essentially, this section recognizes that the 

Warrant Agreement could not anticipate every type of major corporate transaction that might 

occur before a Triggering Event, and the document needed to maintain flexibility in order to 

adjust to circumstances so as to protect the interests of LTW holders. 

(v) Section 4.5 is  a notice provision (which the Debtor has breached) but it 

does provide that, in the circumstance of a WMI liquidation,  an  "adjustment", as required, will 

be made to the LTWs. 

The Claimants have asserted that a Combination has or will occur. The Debtor's primary 

asset was WAMU Bank.  Proposed Disclosure Statement, p. 1.  The transfer of assets of WAMU 

Bank--either in September 2008 when JPMC purchased the assets of WAMU Bank, or through 

the Global Settlement Agreement--constitutes a Combination under the Warrant Agreement.  In 

the claims filed by the Debtor against the FDIC Receiver for WAMU Bank, and in the 

subsequent litigation filed by the Debtor against the FDIC, the Debtor argued that the FDIC's 

actions relating to WAMU Bank constituted a taking of the Debtor's property without just 

compensation in violation of the Fifth Amendment of the U.S. Constitution and a conversion of 

the Debtor's property in violation of the Federal Tort Claims Act.  Proposed Disclosure 

Statement, p.3.  These allegations are very similar to the ones made by the Claimants -- that 

being, the JPMC acquisition was a transfer of substantially all of WMI’s assets and thus, a 

Combination within the meaning of the Warrant Agreement.  

Pursuant to Section 4.2(d) of the Warrant Agreement, in the case of a Combination, WMI 

is required to ensure that the Successor Company enters into a new warrant agreement for the 

benefit of LTW holders and that "adjustments," if required, be made to protect the LTW holders 

rights. Specifically: 
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 The Company (WMI) hereby represents and warrants that any 

Successor Company will enter into, and the Company will provide, an 

agreement with the Warrant Agent confirming the Holders' (LTW holders) 

rights pursuant to Section 4.2 and providing for adjustments, which will be 

as nearly equivalent as may be practicable to the adjustments provided for 

in this Article IV. 

 

The Claimants have asserted that the Debtor failed to satisfy this requirement of 

protecting the contractual rights of the LTW holders, since JPMC never entered into a new 

warrant agreement. Indeed, the Global Settlement Agreement which the Debtor has executed, 

expressly seeks judicial relief to terminate JPMC's obligation as the Successor Company.  

Proposed Disclosure Statement, p. 48.  As such, the Claimants have contended that the Debtor 

has breached the Warrant Agreement, and the Claimants have a claim against the Debtor arising 

therefrom. 

Even if there was no Combination within the strict wording of Section 4.2 of the Warrant 

Agreement, pursuant to Section 4.4 of the Warrant Agreement, if WMI undergoes a major 

corporate transaction before a Triggering Event, the Debtor and its Board are required to make 

an adjustment to the LTWs, in accordance with the “intents and principles” of the LTWs, as may 

be reasonably necessary to protect the rights of the LTW holders.  Complaint, para. 27.  The 

"intents and principles" of the Warrant Agreement are for the LTW holders to receive the 

bargained for value (85%) of  the net recovery in the Anchor Litigation. While it was intended 

that this value could be given in stock of WMI, Section 4.4 of the Warrant Agreement  

contemplates circumstances when that might not be appropriate or practicable.  In other words, 

there is no requirement that the only way to compensate the LTW holders is in stock.  And, any 
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attempt by the Debtor to evade the intent of the Warrant Agreement is a breach thereof, and 

results in the Claimants having a claim against the Debtor.
7
 

Finally, under Section 6.3 of the Warrant Agreement, WAMU Bank is required to retain 

sole and exclusive control over the Anchor Litigation. The Global Settlement Agreement seeks 

to transfer control over the Anchor Litigation, retroactive to a date almost two years ago, to 

JPMC. Unless JPMC acknowledges its obligations as a Successor Company, the transfer to 

JPMC constitutes a breach of the Warrant Agreement and results in the Claimants having a claim 

against the Debtor.  

D. Proposed Plan and Proposed Disclosure Statement 

In the past three months, the Debtor has proffered three versions of a plan of 

reorganization and a proposed Disclosure Statement. In each version of its Proposed Plan, the 

Debtor separately classifies the LTW holders and provides for no distribution on account of the 

LTW holders claims. The Debtor's Proposed Plan is based on a Global Settlement with JPMC. 

Under the Global Settlement, the Debtor is selling the Anchor Litigation to JPMC, free and clear 

of liens and claims and specifically the rights of the LTW holders.  Proposed Disclosure 

Statement, p. 48.  The Proposed Plan also provides for a discharge for the Debtor, and a third 

party release in favor of, among others, the Debtor’s directors and JPMC.  

Under Section 4.5 of the Warrant Agreement, the Debtor had notice obligations to inform 

the Warrant Agent if it was going to take certain actions  relating to the LTWs. The Warrant 

Agent, once informed, had notice obligations to the holders of the LTWs. The Warrant Agent is 

the agent for the Debtor--not the LTW holders.  Warrant Agreement, para. 5.1. 

                                                
7  Moreover, assuming a Triggering Event has already occurred, the Debtor arguably could issue stock and, as of this 

date, the Debtor’s stock is trading, and has a value. Thus, it is clear that under all circumstances, the LTWs have a 

value.  The Proposed Plan’s attempt to strip that value from the LTW holders results in a breach of the Warrant 

Agreement.  That breach results in a claim by the LTW holders against the Debtor. 
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The Proposed Disclosure Statement states that the Debtor had two Good Will  

Litigations--the Anchor Litigation and the American Savings Bank, F.A. litigation.  Proposed 

Disclosure Statement, pp. 46-48.  Under the Global Settlement, the Debtor retains the rights in 

the American Savings Litigation and sells the Anchor Litigation, retroactive to September 2008, 

to JPMC, pursuant to Section 363 of the Bankruptcy Code.  Proposed Disclosure Statement, pp. 

47-48.  No explanation is provided in the Proposed Disclosure Statement as to why one Good 

Will litigation is retained by the Debtor and the other Good Will litigation is transferred to 

JPMC.  

The Claimants believe this construct in the Global Settlement was used because the 

Anchor Litigation was encumbered by the LTWs, and JPMC had an obligation to assume the 

LTWs pursuant to Section 4.2(d) of the Warrant Agreement. Therefore, instead of retaining both 

Good Will litigations, the Debtor purports to use Section 363 of the Bankruptcy Code to transfer 

the Anchor Litigation to JPMC free and clear of LTW claims. The Debtor refuses to state in the 

Disclosure Statement what provision it is using under Section 363 of the Bankruptcy Code to 

effectuate the transfer of the Anchor Litigation "free and clear" of LTW claims. If the Debtor is 

seeking to use Section 363(f) of the Bankruptcy Code, the Debtor should explain why the LTW 

holders’ claims do not attach to the proceeds of sale. The Debtor does not explain why the sale of 

the Anchor Litigation needs to be free and clear of LTW claims if the LTW holders have no 

claims. The Debtor does not explain why the transfer of the Anchor Litigation has to be 

retroactive to the year 2008. 

Interestingly, the Debtor does not explain why it believes it owns the Anchor Litigation 

and can sell it pursuant to Section 363 of the Bankruptcy Code. The Debtor states in the Motion 

to Dismiss that the Warrant Agreement is unambiguous and Section 6.3 thereof is clear.  Motion 
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to Dismiss, p.15.  Perhaps, in the latest version of the Proposed Disclosure Statement, the Debtor 

can reconcile the language of Section 6.3 of the Warrant Agreement that says WAMU Bank, not 

WMI, will control the Anchor Litigation and the recovery of the Anchor Litigation, with (a) the 

position WMI took in its litigation with JPMC wherein it claimed to own the Anchor Litigation, 

and (b) the Global Settlement which says that WMI owns the Anchor Litigation and is selling it 

to JPMC pursuant to Section 363 of the Bankruptcy Code free and clear of liens. It may be 

coincidental, or not, that JPMC's lawyers in the Debtor's bankruptcy case, who presumably 

required that JPMC obtain the Anchor Litigation free and clear of the LTWs, are the ones who 

represented Dime and drafted the LTWs.  It is not coincidental that the Debtor and the Creditors 

Committee crafted a flawed Global Settlement that takes a specific asset (the Anchor Litigation) 

which was promised to the LTW holders, and sells it to JPMC, who then pays the value thereof 

back to the Debtor's estate, so that other unsecured creditors can receive what belonged to the 

LTW holders. 

E. The Broadbill Complaint 

The Broadbill Complaint is best understood in the context of the Debtor's Proposed Plan  

which essentially seeks to improperly deprive the LTW holders of the economic value of the 

Anchor Litigation, which was given to LTW holders, through the LTWs, approximately 10 years 

ago.   The Warrant Agent essentially has refused to do anything to protect the LTW holders.  

Broadbill apparently decided  that the best way to raise the legitimate concerns of the LTW 

holders was to file the Complaint. As a result of the commencement of this adversary 

proceeding, the Debtor was required to timely respond to the allegations of the LTW holders.  

The Debtor is also required to respond to timely discovery demands, which have been served by 

Broadbill.  The Debtor’s response to Broadbill’s document discovery is due before the end of the 

month. 
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Broadbill's strategy was a good one. It finally got the attention of the Debtor. Indeed, in 

the third version of the Proposed Disclosure Statement, the Debtor conceded that if Broadbill 

was right and that the LTW holders had a claim, Broadbill would be treated as a holder of a 

general unsecured claim.  Proposed Disclosure Statement, p. 48.  When the Claimants asked the 

Debtor why only Broadbill was getting this protection and not all LTW holders, the Debtor first 

responded that Broadbill had filed the Complaint and no one else had. Then, the Debtor 

recanted and said that all LTW holders would get the treatment provided to Broadbill. Then it 

appears that the Debtor may have recanted again, to suggest that only a limited number of the 

LTW holders would get the Broadbill treatment.  Presumably as part of the continued disclosure 

statement hearing, this issue will be finally clarified. 

F. The Claimants Remaining Objections to the Proposed Disclosure Statement 

The Claimants have confirmation objections to the Proposed Plan which relate, among 

other things, to third party releases and the “cram down” provision.  With respect to the Proposed 

Disclosure Statement, the Claimants believe that the Debtor still needs to clarify that, if the LTW 

holders are deemed to be creditors, all LTW holders will be treated, at a minimum, the same as 

general unsecured creditors. The Debtor also needs to provide in the Proposed Plan that, until the 

issue relating to the LTW claims is determined, there will be a sufficient reserve maintained by 

the Liquidating Trustee in accordance with Article XXVII of the Proposed Plan to cover the 

potential LTW distribution. Further, the LTW holders should have the right, if it is determined 

they are creditors, to have the same election choice with respect to their distribution, that general 

unsecured creditors, who check the box on their ballot, have. As of this date, LTW holders are 

not scheduled to get a ballot to vote on the Proposed Plan and therefore cannot make any election 

regarding their distribution. The LTW holders are deemed to have rejected the Proposed Plan. 
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 In addition to the foregoing, the Debtor needs to enhance the Disclosure Statement 

regarding the Global Settlement to provide (a) what provision of Section 363 of the Bankruptcy 

Code allows the Debtor to sell the Anchor Litigation “free and clear” of liens and claims?; (b) in 

the contemplated Section 363 “free and clear” sale, will the liens and claims attach to the 

proceeds of sale? (c) how is it that the Debtor owns the Anchor Litigation and can sell this asset 

to JPMC?; (d) why does the Global Settlement need to be backdated?; and (e) why does the 

Proposed Disclosure Statement state that JPMC is assuming liabilities relating to the assets it is 

buying, when it is buying the Anchor Litigation and not assuming the LTW obligation?  

Proposed Disclosure Statement, p. 12. 

The Disclosure Statement also needs to be clarified that, it is not only Broadbill that 

objects to the treatment of the LTW holders, but there are many other LTW holders (such as the 

Claimants) who object to what they believe is the improper attempt by the Debtor to strip the 

value of the LTWs from the LTW holders. 

 Finally, if the Debtor intends to reject its executory obligations under the Warrant 

Agreement, as would seem to be the case, it should so state now, and not wait until the Plan 

Supplement is filed, so that LTW holders can file a further claim in the Debtor’s bankruptcy 

case. 

MOTION TO DISMISS 

The Debtor makes four arguments in the Motion to Dismiss, none of which have any 

merit. The Claimants will address them in the order they are presented in the Motion to Dismiss. 

A. Broadbill Clearly Has Standing to Bring the Complaint 

It is ludicrous for the Debtor to suggest that Broadbill or any other LTW holder should 

defer to the Warrant Agent when the Debtor seeks to improperly strip the LTWs of their value 

under the Proposed Plan.  First, the Warrant Agent is the agent for the Debtor, not the LTW 
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holders. Second, the Debtor has breached its obligations to inform the Warrant Agent as to its 

improper intentions relating to the LTWs. Thus, the Warrant Agent has done nothing to notify 

the LTW holders as to the potential loss of value they face under the Proposed Plan. Third, the 

Warrant Agent has done nothing to protect the LTW holders during the pendency of the Debtor’s 

bankruptcy case, and has done nothing in connection with this pending adversary proceeding.  

Fourth, the Debtor cannot rely on procedural provisions in the Warrant Agreement when it 

essentially has stated, in the Proposed Plan, that it will breach all of the material provisions of the 

Warrant Agreement that protect the LTW holders.  

The Debtor has continuously pressed the Court to swiftly move to approve its Proposed 

Plan and Global Settlement. The Complaint is intended to force the Debtor to respond in a timely 

manner to its improper actions relating to the LTWs. The so called “standing” objection in the 

Motion to Dismiss is a transparent attempt at improper delay by the Debtor.  It should be viewed 

as such and summarily dismissed. 

B. Broadbill’s Claim For Breach Is Timely and Ripe 

It is incomprehensible how the Debtor can maintain the Complaint is not ripe for 

adjudication. The Debtor has proffered the Proposed Plan which seeks to strip the value of the 

LTWs from the LTW holders. As part of confirming the Proposed Plan, the Debtor will need to 

demonstrate that its proposed treatment of the LTW holders under the Proposed Plan is fair and 

equitable. The Complaint was filed in response to what was fairly perceived by Broadbill as the 

improper treatment of the LTWs under the Proposed Plan and the Global Settlement. The issues 

that underlie the Complaint need to be determined now. 
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C. The Major Economic Interest in the Anchor Litigation was Given  

 to the LTW Holders Approximately 10 Years Ago Pursuant to the LTWs 

The Complaint and the claims filed by the LTW holders all demonstrate that (a) the 

purpose of the LTWs was to transfer the major economic value of the Anchor Litigation to the 

LTW holders, (b) the press releases issued by the Dime at the time so provides; (c) the 

Registration Statement issued in connection with the LTWs so provides, and (d) comments made 

by an SEC committee state that the purpose of LTWs in general is to isolate the value of a 

contingent asset from the equity value of the company at issue.  

The Debtor’s basis for saying that the LTW holders have no interest in the Anchor 

Litigation is Section 6.3 of the Warrant Agreement. That provision, according to the Debtor, is 

unambiguous on its face—it allegedly provides that the Anchor Litigation belongs to the Bank.  

Motion to Dismiss, p. 15.  Yet, for almost two years, the Debtor has argued with JPMC and the 

FDIC as receiver for WAMU Bank a contrary position.  Specifically, notwithstanding Section 

6.3 of the Warrant Agreement, the Debtor has contended that the Anchor Litigation belongs to it 

and not WAMU Bank.  In effect, for almost 2 years, the Debtor has argued that Section 6.3 of 

the Warrant Agreement is not determinative as to who owns the Anchor Litigation, and that the 

issue is more complex than it appears on its face.  The Debtor is judicially estopped from now 

changing its position. 

Indeed, under the Global Settlement it is agreed by the parties thereto that the Anchor 

Litigation belongs to the Debtor, not WAMU Bank, and that the Anchor Litigation needs to be 

transferred to JPMC pursuant to Section 363 of the Bankruptcy Code.  This contention by the 

Debtor relating to the Global Settlement is also contrary to the Section 6.3 argument raised in the 

Motion to Dismiss.    
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In the context of a Motion to Dismiss, the factual allegations of Broadbill and the LTW 

holders need to be accepted at face value. The provisions of Section 6.3 of the Warrant 

Agreement need to be read in the context of the full Warrant Agreement, the ancillary documents 

issued in connection with the LTWs, and the stated purpose of the LTWs. Broadbill has an 

outstanding discovery request against the Debtor to more fully develop these issues. In light of 

these circumstances, the Motion to Dismiss on this point should be denied.  

D. The LTW Holders Have Claims Against the Debtors 

The Debtor seeks to disavow its obligations under the Warrant Agreement in favor of the 

LTW holders.  That breach results in a claim in favor of the LTW holders against the Debtor. 

The Debtor seeks to sell the value of the Anchor Litigation to JPMC pursuant to the 

Global Settlement free and clear of the claims of the LTW holders.  The Debtor seeks under the 

Proposed Plan to shield JPMC from all claims relating to the LTWs.  Those actions result in a 

claim by the LTW holders against the Debtor. 

The Complaint has alleged that the LTWs are not equity securities and that under Section 

4.4 of the Warrant Agreement, the form of payment to LTW holders did not have to be in stock 

of WMI.  Section 4.4 of the Warrant Agreement speaks in terms of the “essential intent and 

principles” of the LTWs and the necessary “adjustments” that need to be made to adhere to such 

“intents and principles.” In the context of a Motion to Dismiss, the LTW holders’ formulation of 

such “intents and principles” must be taken as true. In all events, such “intents and principles” 

are not legal concepts for which a Motion to Dismiss can be granted. Broadbill has outstanding 

discovery requests to further develop this point. 

The Debtor’s point that Section 4.4 of the Warrant Agreement uses the word “may” and 

therefore, the obligation to protect the LTW holders is purely discretionary must be rejected. 

First, in the context of a Motion to Dismiss, the word “may” as used in Section 4.4 of the 
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Warrant Agreement is subject to more than one interpretation-- not just the unsupported one 

provided by the Debtor. Indeed, the LTW holders believe that the word “may” refers to the 

ability of the WMI Board to act in good faith, without the consent of the LTW holders, to protect 

the LTW holders’ interests.  The word “may” did not alleviate the WMI Board
8
 from acting 

when there was a good faith basis to make an “adjustment” to protect the LTW holders.  In the 

context of a Motion to Dismiss, the Debtor’s interpretation of an ambiguous phrase that is plainly 

capable of more than one interpretation, must be rejected.  See Walk in Medical Centers Inc. v. 

Breuer Capital Corp., 818 F.2d 260 (2d. Cir. 1987). 

The pertinent question is not, as the Debtor has framed the issue, whether the LTWs are 

equity securities.  The relevant question is whether the Debtor’s breach of its contractual 

obligations in the Warrant Agreement to give the LTW holders the major economic benefit of 

the Anchor Litigation constitutes a claim in favor of the LTW holders. 

In any event, the LTWs are a totally different kind of instrument than a warrant to 

purchase the stock of a debtor, and are not equity securities.  The LTWs were not intended to 

expose the LTW holders to equity or stock risk. The risk factors in the Registration Statement do 

not mention that the issuer could file for bankruptcy and its common stock could be rendered 

worthless. As noted, the Registration Statement stated that an investment in LTWs represented 

different risks and considerations than an equity investment in the issuer.  In particular, the 

LTWs do not have the common characteristics of a stock warrant.  The LTWs are not exercisable 

for a specified number of shares.  They do not contain a specified exercise price, and they have 

no term.  The LTWs are a financial derivative. 

                                                
8  For purposes of the Motion to Dismiss, it should be assumed that the Debtor’s Board did nothing to protect the 

LTW holders.  In fact, the Board approved an improper scheme to strip the value of the LTWs from the LTW 

holders. 
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Courts often look at the substance of a contract over its form.  As such, the LTWs must 

be analyzed based on their attributes and the context for which they were given, and not because 

the word “warrant” is simply used to refer to the financial instrument.  See Atwater & Co. v. 

Panama R.R., Co., 246 NY 519 (NY 1927). 

In sum, the LTWs were intended to transfer a substantial portion of the economic value 

of the Anchor Litigation to the LTW holders. Since the Debtor has breached the commitment in 

the Warrant Agreement to transfer such value, the LTW holders have been damaged, and they 

have a claim arising therefrom. 
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CONCLUSION 

For all of the foregoing reasons, the Motion to Dismiss must be denied and the Claimants 

should be granted such other and further relief as is just under the circumstances. 

Dated: Wilmington, Delaware  

 June 8, 2010 

 

MESSANA ROSNER & STERN LLP 

 

       /s/ Frederick B. Rosner 

       By:  Frederick B. Rosner (DE #3995) 

       Scott J. Leonhardt (DE # 4885) 

       1000 N. West Street, Suite 1200 

       Wilmington, DE 19801 

Telephone: (302) 295-4877 

       frosner@mrs-law.com 

Counsel for the Claimants 
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Counsel for the Claimants 
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 I, Scott J. Leonhardt, hereby certify that on this 8th day of June, 2010, a copy of the 

foregoing Memorandum of Law Filed By Nantahala Capital Partners LP and Blackwell 

Partners LP in Response to Defendant’s Motion to Dismiss was served by electronic 

notification through the CM/ECF System for the United States Bankruptcy Court for the District 

of Delaware on all parties registered in these cases, and upon the parties listed below via first 

class mail: 

Mark D. Collins, Esq. 

Chun I. Jang, Esq. 

Andrew C. Irgens, Esq. 

Richards Layton & Finger 

One Rodney Square 

PO Box 551 

Wilmington, DE 19899 

 

Local Counsel to the Defendant  

 

Marcia L. Goldstein, Esq. 

Brian S. Rosen, Esq. 

Weil, Gotshal & Manges LLP 

767 Fifth Avenue 

New York, NY 10153 

 

Counsel to the Defendant  

 

Mark E. Felger, Esq. 

Simon E. Fraser, Esq.  

Cozen O’Connor 

1201 N. Market Street 

Suite 1400 

Wilmington, DE 19801 

 

Local Counsel the Plaintiff  

 

Paul N. Silverstein, Esq. 

J. Wiley George, Esq. 

Jonathan I. Levine, Esq. 

Andrews Kurth LLP 

450 Lexington Avenue 

New York, NY 10017 
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Counsel to the Plaintiff  

 

David B. Stratton, Esq.  

John H. Schanne, Esq.  

Pepper Hamilton LLP 

1313 N. Market Street, Suite 5100 

Wilmington, DE 19801 

 

Local Counsel the Official Committee of Unsecured Creditors, as Intervenor  

 

Fred S. Hodara, Esq. 

Robert A. Johnson, Esq.  

Akin Gump Strauss Hauer & Feld LLP 

One Bryant Park  

New York, NY 10022 

 

 

Counsel the Official Committee of Unsecured Creditors, as Intervenor  
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       Scott J. Leonhardt (DE #4885) 
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       (302) 295 5093 

       sleonhardt@mrs-law.com 
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